ORDINANCE 17-241

AN ORDINANCE OF THE CITY OF WOODCREEK, TEXAS,
ESTABLISHING RULES AND REGULATIONS, GOVERNING THE USE
AND OCCUPANCY OF THE CITY’S RIGHTS-OF-WAY BY PROVIDERS
OF UTILITY, TELECOMMUNICATIONS, WIRELESS AND CABLE
SERVICES; PROVIDING FOR CONSTRUCTION WORK REGULATION
BY CITY; PROVIDING FOR REGISTRATION, LICENSING AND
OTHER APPROVALS; REQUIRING INSURANCE; REQUIRING
ALTERATION TO CONFORM WITH PUBLIC IMPROVEMENTS;
PROVIDING A SEVERABILITY CLAUSE; PROVIDING A REPEALER
CLAUSE AND PROVIDING FOR A PENALTY NOT TO EXCEED FIVE
HUNDRED ($500.00) DOLLARS FOR EACH OFFENSE.

WHEREAS, the City of Woodcreek, Texas, (the "City") a general law municipality, owns streets
and rights-of-way within the City limits;

WHEREAS, damage, injury and failure to repair public streets and rights-of-way will require the
City to unnecessarily expend public funds to repair the streets and rights-of-way;

WHEREAS, it is appropriate for the costs and expenses for repair and construction to be paid by
the persons excavating, injuring or damaging public streets or rights-of-way;

WHEREAS, the occupation of rights-of-way and streets affects the public health, safety and
welfare of the citizens and travelers thereon;

WHEREAS, the City of Woodcreek is served by underground utilities;

WHEREAS, regulating and setting standards for the cutting, excavation, digging, alteration of
facilities, addition of facilities, occupation, obstruction and similar activities and requiring permits,
bonds, licenses and/or franchises for work in and use of areas in, over, under, through, along and
across the public streets and rights-of-way is necessary to protect the public property and general
public health, safety and welfare of the citizens and travelers thereon, as well as, the value of
property abutting or adjoining such public property; and

WHEREAS, the City Council, afier holding a public hearing and accepting comments, has
determined that a public necessity exists for the regulation of all construction activities,
excavations and installations, repairs and removals of facilities in the streets and rights-of-way in
the manner hereinafter provided;
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NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
WOODCREEK, TEXAS, THAT:

Section I. Findings of Fact. The findings and recitations set out above in the preamble of
this Ordinance are found to be true and correct and that they are hereby adopted by the City Council
and made a part hereof for all purposes.

Section 2. Amendment. The City of Woodcreek Ordinance 12-162 Establishing
Standards for Excavation and Cutting of City Streets and Right-of-ways, and for the Placement,

Removal and Alteration of Facilities Therein is repealed and replaced in its entirety with Ordinance
17-241.

Section 3. Definitions. As used in this ordinance, all words shall have the common
meaning of such word and the following terms shall have the meaning indicated below unless the
context clearly indicates otherwise:

Abandon and its derivatives shall mean the facilities installed in the rights-of-way (including by
way of example but not limited to: poles, wires, conduit, manholes, handholes, cuts, network
nodes and node support poles, or portion thereof) that have been left by user in an unused or non-
functioning condition for more than 120 consecutive calendar days unless, afier notice, user has
established to the reasonable satisfaction of the City that the applicable facilities, or portion
thereof, is still in active use.

Applicable codes means:

(1) All applicable Woodcreek Code of Ordinance provisions, policies and guidelines;

(2} All applicable engincering and safety standards governing the installation, maintenance
and operation of facilities and the performance of work in or around rights-of-way and
includes the most current version of the National Electric Safety Code, the National
Electrical Code, the Texas Health and Safety Code and regulations of the Occupational
Safety and Health Act; and

(3) Any applicable lawful rules, requirements or orders now in effect or hereafter issued
by the City or authority with jurisdiction.

Director of Public Works or Inspector shall mean the person, his staff or employees, or entity
designated by the City to perform the duties and responsibilities set forth herein to be performed
by the City, or, if none has been designated, the City Manager of the City.

Construction Activity or Work shall include, but is not limited to, the causing or carrying out of
any man-made change in any property or facility through building, erecting, installing
bulkheading, filling, mining, dredging, clearing, paving, grading, excavating, boring, drilling, or
the addition, removal or alteration of any facility or any improvement to property, including
altering of the size of any facilities, or other similar work or activity in, over, under, through, along
or across the rights-of-ways or streets within the City limits.

Contractor and Subcontractor shall mean and include, but is not limited to, the person possessing
a permit, franchise or license agreement as required under this ordinance and all persons actually
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performing, directing, monitoring, managing or overseeing any construction activity, work or other
such similar activity in, over, under, through, along or across any streets or nights-of-ways within
the City limits.

Easement means and shall include any public easement or other compatible use created by
dedication, or by other means, to the City for public roadway, access or utility purposes, or any
other purpose whatsoever. Easement shall include a private casement used for the provision of
utilities.

Emergency means a reasonably unforeseen situation presenting an imminent hazard to personal or
public health, safety or property, and the work necessary to address a service interruption.

Uppgrading of facilities, new service installation and neighborhood improvement projects are not
emergencies under this article.

Excavation shall mean any man-made formation of a cavity, hole or hollow by way of any means
of digging, plowing, quarrying, uncovering, blasting, scooping, drilling, dredging, bulldozing,
relocating or making cuts, openings, borings or other action or processes to form a cavity, hole or
hollow.

Facility or Facilities shall mean any plant, equipment and property, including, but not limited to,
duct spaces, manholes, poles, towers, utility pipes, pipes, conduits, lines, wires, transmission
media, underground and overhead passageways or other equipment, structures and appurtenances
which are located in, over, under, through, along or across the rights-of-ways or streets.

Franchisee shall mean any company, business, or service provider holding a franchise approved
and tssued by the City of Woodcreek.

Installation shall mean the addition, removal, repair or alteration of any facility located in, over,
under, through, along or across the rights-of-ways or streets.

Owner shall mean any person having financial interests in property or facilities located in, over,
under, through, along or across streets and rights-of-ways in the City, including the person
directing the actions of any Contractor, paying a Contractor, or for whose benefit the actions of
the Contractor are undertaken.

Person shall mean and include an individual human, partnership, firm, company, limited Liability
partnership or other partnership or other such company, joint venture, joint stock company,
association, legal entity, or corporation of any kind, including but not limited to any provider of
any Utility Service or Public Service, as those terms are defined below.

Permanent Structure shall mean any facility located in, over, under, through, along or across the
nghts-of-ways or strects within the City limiis that occupies, affixes or otherwise is to remain in
the same location for a period of time of more than thirty (30) days.

Public Service shall mean any business or commercial activity which is not included in the
definition of "Utility Service™ that requires the use of the public streets or rights-of-ways for the
location of any facility or equipment to provide services to persons or property situated within the

City of Woodcreek Ordinance 17- 241 Page 3 of 24
Rights-of-Way Rules and Regulations




City, including but not limited to cable television service and services using a transmission media,
but excluding taxi service and sohid waste collection.

Rights-of-ways shall mean the surface of, and the space above and below any and all present and
future public thoroughfares, public wutility easements, public ways, public grounds, public
waterways and, without limitation by the foregoing, any other public property within the corporate
limits of the City.

Streets shall mean the surface of, and the space above and below, any and all present and future
public streets, avenues, highways, boulevards, drives, roads, bridges, alleys, lanes, viaducts and
all other public roadways within the City limits and any highways, county roads or other public
roadways for which the City has an agreement or contract to control, regulate or maintain.

Transmission Media shall mean all cables, fibers, wires, tubes, pipes or other physical devices used
to transmit and/or receive communication signals, whether analog, digital or of other
characteristics, and whether for voice, video or data, or other purposes, which are physically
located in the rights-of-ways or streets.

Utility Service shall have its common meaning and shall specifically include, but not be limited
to, electric, water, wastewater, gas, felephone service, intemet and cable tv.

Section 4. Underground Utility Service.

A. In all residential areas of the City, all cable television lines, telephone lines, and
electric distribution lines and individual service lines shall be installed underground. If overhead
lines existed prior to underground installation, all such poles, guy wires, and related structures
shall be removed following construction of the underground infrastructure.

B. For non-residential and multi-family developments where no existing overhead
infrastructure exists, underground cable television, telephone, and electric utility lines shall be
required along the street and within the site. Where existing overhead infrastructure is to be
located, it shall be re-installed underground and the existing facilities shall be removed at the
discretion of the City.

C. Transformers and all related equipment supporting cable television, telephone, and
electric service shall be mounted on pads at ground level. For non-residential development, such
equipment shall be located outside of the street yard where practical and preferable located
behind the front facade of the primary building structure. Such equipment shall reasonably be
separated from pedestrian or vehicular access ways, shall have approved driveway or all weather
vehicular accessibility, shall not conflict with roadway sight visibility, and shall be located
outside of future rights of way.

D. Screening of pad-mounted above-ground equipment for non-residential development
shall consist of barrier fencing or shrub plantings located no closer than three feet from the
equipment, except for the entry side of the equipment, which shall have a minimum of ten feet of
unobstructed clearance. The entry side of the equipment shall not face a public street unless
located behind the front facade of the primary building structure. The equipment pad shall be
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located with adequate room for the required landscape screening to be installed consistent with
these provisions.

E. Once utility service lines have been installed underground, the installation of new
above-ground lines in that location is prohibited.,

F. The installation of public streei lights, and connection of electric service thereto, shall
be the responsibility of the developer.

G. Exceptions or alternatives to the requirements of this section may be considered by the
City Manager or designee. An appeal of the decision made by the City Manager in this regard
shall be heard by the City Council.

Section 5. Streets and Right-of-way.

A. The City shall have exclusive dominion, control and jurisdiction in, over, under,
through, along and across the streets and rights-of-ways, and may provide for the improvement
thereof by paving, re-paving, raising, draining, realigning, closing, or otherwise the use thereof.
Such exclusive dominion, control and jurisdiction in, over, under, through, along and across the
streets and rights-of-way of the city shall also include, but not be limited to, the power to
regulate, locate, remove or prohibit the location, installation, alteration or removal of any type of
facility or other property in, over, under, through, along or across any streets or rights-of-way.
The location, alteration or removal, including the route, of all facilities within the rights-of-way
or streets shall be subject to the reasonable direction of the City.

B. It shall be unlawful for any Owner or Contractor, including his or her agents, servants,
independent contractors, or employees to occupy or obstruct any portion of the right-of-way or
streets or to perform any construction activity, or to cause another to do the same, for any purpose
in, over, under, through, along or across any street or right-of-way without first having made all
applications for permits and, when required, obtained all permits therefore, together with a bond
approved by the City Manager or designee in an amount determined as herein provided,
conditioned that the principal therein will discharge all claims of every character arising from or
accasioned by such occupancy or construction activity or by reason of damages or injuries
sustained by persons or property because of such occupancy, construction activity, excavation or
other such activity thereon and discharge all judgments obtained, together with all costs attached
thereto against the City by reason of any such claim, injury or damage sustained. Contractor and
Owner carrying on any construction activity or excavation shall keep all streets and rights-of-way
adjacent fo such construction activity or excavation carried on by such Contractor or Owner, in a
clean, safe and orderly condition, and unobstructed, except as provided in this ordinance, during
all such activities, and shall restore all such streets, rights-of-way, facilities and other structures
damaged, altered or injured, in any way, to as good condition as they were before the beginning
of such activities.

C. It shall be unlawful for any person to use or occupy any street or right-of-way for the
purpose of providing abutting, adjoining or other property with any Utility Service, Public
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Service, data, voice or video transmission service, cable television, taxi or solid waste collection
service, without having first obtained a franchise or license issued and approved by the City
Council; except as specifically provided otherwise by state law.

D. Construction activity, excavation, obstruction or other work shall cease immediately
upon the issuance of a stop work order from the City Manager or designee or from any authorized
law enforcement agent of the City. It shall be unlawful to remove a stop work order placed upon a
construction or work site until compliance with this ordinance has been accomplished. No work
so ordered to stop shall commence after issuance of the stop work order until the violation has
been corrected and the City Manager or designee issues written authorization for the Contractor to
begin again.

E. It shall be unlawful and a violation of this ordinance for any person, Contractor or Owner
to maintain an existing excavation within the City or to work upon or assist in any way in the
execution or operation of any such excavation, without a permit having been issued by the City in
accordance with this ordinance.

F. It shall be unlawful for the owner of any building or property abutting on any street or
right-of-way in the City, or any tenant occupying such building or property, or any other person,
to construct, butld, operate or maintain any building, facility, or part thereof, including a show
window, which extends over any part of any street or right-of-way.

Section 6. Permits. Application for a permit required by Section 4 of this ordinance shall
be addressed to the City Manager and made on a form furnished for that purpose, detailing the
extent, character and purpose of any construction activity or other work to be performed.

A. PERMITS REQUIRED. The Owner or Contractor for all construction activity,
installations, and similar activities must have applied for and have been issued all of the permits
required for the work. The approved application and supporting documentation shall serve as the
permit. A copy of the approved application and supporting documentation shall be maintained for

inspection at the site of construction activity. The types of activities which must have a permit
issued pursuant to this ordinance are:

(1) Excavation of Rights-of-way. Any person considering major excavation, cutting,
boring, digging or demolition activity in, over, under, through, or along the nghts-of-way within
five (5) feet of the utility easement or property line shall, in advance of same, submit a design plan
to the City for review and comment and shall secure a proper permit and/or approval and pay the
fees as required.

(2) Construction Activity in Rights-of-Way or Street. Any person considering adding,
repairing, removing or altering any facility or landscaping owned by the City of Woodcreek, in,
over, under, through, along or across the streets or rights-of-way within the City limits shall in
advance of same, submit a design plan to the City for review and comment and shall secure proper
permits and/or approvals and pay the fees as required.

B. PERMIT FEES. In the event an application is made for a permit to perform any
construction activity in any of the streets or rights-of-way, such permit shall be subject to the
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following permit fees to cover the costs and expenses of the City. Acceptance of any such permit
shall constitute an acceptance by the permittee of the conditions of the permit and any of the
obligations and duties to repair any cut, damage, injury or excavation in full compliance with the
requirements set forth in Section 8. Payment for each such permit shall be made with the
application for the permit. No permit shall be issued for less than the required permit fee.

(1) Boring Permit Minimum Fee. The fee for each permit required pursuant to this
Ordinance for any construction activities including but not limited to, excavation, installation,
removal, repair, addition or other alteration of any facilities or landscaping owned by the City of
Woodcreek in the rights-of-way or streets shall be Seventy five and No/00 Dollars ($75.00), plus
the amount of any other permit fees and any engineering or other professional fees reasonably
incurred by the City for and with respect to such permit.

(2) Professional Fees. In addition to the above permit fees, the City shall be fully
reimbursed for all reasonable costs associated with activities in the streets or rights-of-way
pursuant to this ordinance that require inspection, plan review or any other reasonable overview
or action by an engineer or other professional. All engineer and other professional fees shall be
paid prior to issuance of a permit. Permits shall not be issued to, and may not be maintained by,
any person owing engineer or other professional fees to the City.

C. DURATION. All activities or construction authorized by a permit issued under this
ordinance shall be commenced within five (5) business days after the effective date of the permit
and thereafier be continuously prosecuted to completion, or such permit shall be void and the
person to whom the permit was issued must make a new application before commencing or
continuing any further activities or construction. Each permit issued shall be issued for a specific
time period with a maximum period of thirty (30) calendar days, after which period the permit
shall be void and the person to whom the permit was issued must make a new application for a
new permit for each succeeding thirty (30) calendar days or portion thereof. If the permit is allowed
to expire, the person shall apply for and procure a new permit, paying the fee therefore as before,
prior to proceeding with any such work.

D. APPLICATIONS. Applications for permits required by this ordinance shall be
submitted to the City at least thirty (30) calendar days prior to the commencement of construction
and must be made in writing by the person to do the work, the Subcontractor, the Franchisee, the
Contractor, or his authorized agent, that will be submitted upon forms provided by the City for that
purpose. An application for such permit shall be deposited at the office of the City Administrator
for delivery to and action by the City Manager or designee, or hissher designated representative.
Such application shall contain:

{1) Date application is submitted; Name, address, phone, fax, e-mail and other pertinent
information of owner(s) and the name of all Contractor(s), including subcontractors, employed, or
that will be employed, to perform any portion of any construction activity or excavation; Name,
address, phone, fax, e-mail and other pertinent information of the person{s} designated to be the
24 hour contact or emergency contact at all times while the permit is active [if such emergency
contact changes during the term of the permit, the City Manager or designee shall be notified no
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Iater than 24 hours after such change, to maintain an active permit); exact location of any property,
streets or rights-of-way where the construction activities or excavation is proposed to occur; a
certification by the Contractor, Subcontractor, Franchisee, Owner, or the person employed to do
the worl, that existing underground utilities have been located and marked prior to commencement
of construction and a copy of the One Call confirmation order attached with the application.
Applicant will provide City Hall with each two week refresh of locate documentation.

(2} A fee, appropriate to the number and kinds of installations, alterations, removals or
construction activities to be made or activities to be performed.

(3) Proof of liability insurance or bond {certificate of insurance) in the amount of not less
than $1,000,000 personal injury and property damage:

(a) The coverage must be on an "occurrence” basis and must include coverage for
personal iInjury, confractual liability, premises lLiability, medical damages,
underground, explosion and coflapse hazards as applicable to the size and type of
project;

(b) Each policy must be posted at City Hall throughout the project;

(¢} Each policy must include a cancellation provision in which the insurance
company is required to notify the City in writing not fewer than thirty (30} days
before canceling, failing to renew, or reducing policy limils;

{d) The City of Woodcreek shall be named as additional insured on the policy; and

{4} A description of the work to be performed, including duration of the work. Applications
shall be accompanied by two (2) copies of a complete layout drawing to showing the location and
the work to be performed. The plan or diagram shall show the manner in which the installations
or construction activities are 0 be made or the character of any of the repairs to existing
installations or construction activities.

(5) Excavations. If any site is to be excavated the application must include:
{a) the location where the soil will be moved or deposited;

{b} a positive statement that the proposed excavation shall not block, encumber or
close any street or disturb the lateral support thereof;

(c) the proposed slopes and lateral supports to be used in any excavation greater
than four (4) feet in depth shall be set forth;

(d) the proposed arrangements made for surface water drainage and siltation
control;

(e} the safety precautions to be installed and maintained at the site, such as fences
around the excavation, traffic control devices and drainage systems to keep the
excavation from collecting water within or creating a hazard to workers, travelers
and citizens;
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{f) such other pertinent data as the City Manager or designee may require.

E. REVIEW OF APPLICATION. The City shall have the power and reserves the authority
to refuse to issue a permit under this ordinance to any person, Contractor, Subcontractor or Owner
who has not complied with this ordinance, has previously failed to comply with the terms,
requirements or standards of any prior permit issued for a similar project, or who has failed to
provide insurance and bond as required. Additionally, the City shall have the power and reserves
the authority to refuse any permit, or to modify or amend any application for permit, where the
particular location, by reason of the nature of such particular location, the character and value of
the permanent improvements already erected on or approximately adjacent to the particular
location, and the use of which the land and surroundings, when in the City Manager or designee's
opinion, or on appeal, the excavating, operation of an excavation or addition or alteration of any
such proposed facility on such particular location or construction activity would constitute a
nuisance, be injurious to public health, be a public hazard to the inhabitants as a whole, orto a
substantial number of its inhabitants or travelers, or be a disadvantage to the City in its planned
growth, or otherwise have a negative impact on the property values of property within the City.
Review by the City shall be completed within thirty (30) calendar days from the date the complete
application is received by the City.

F. FACTORS TO BE CONSIDERED. In considering and reviewing all plans submitted
and applications for permits the City Manager or designee shall be guided by the general purpose
of orderly municipal planning, avoiding conditions or the doing of any act constituting or creating
a nuisance, health hazard or endangening the public safety. As aids in accomplishing these
purposes, the following points shall be considered by the City in reviewing applications for
permits; however, such aids shall not be exclusive in the City Manager or designee’s consideration
and ultimate recommendation:

{1} The plan's compliance with all provisiens of this Ordinance and other ordinances of the
City;

(2) The environmental impact of the development relating to the preservation of existing
natural resources on the site and the impact on the natural resources of the surrounding properties
and neighborhood; ’

(3) The relationship of the development to adjacent uses in terms of harmontous use and
design, maintenance of property values, and negative impacts;

(4) The provision of a safe and efficient vehicular and pedestrian circulation system;

(5) Surface water drainage and water drainage facilities of the excavation or installation,
including soil and earth erosion by water and wind;

(6) Lateral supports of the excavation, including protections for existing buildings,
facilities, streets and other property to be affected thereby;

(7} Conditions in which the excavation, construction activities or installation are to be
maintained and safeguards to be taken to prohibit creating a nuisance, health or safety hazard,
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attractiveness to children, and features provided to dispense with the endangering of the lives and
property of the public,

{8) Proposed use or condition of land upon completion of excavation process, construction
activity or installation;

(9} Protection, access and encumbrance such installation, construction activity or
excavation will have upon existing facilities and the location of the facilities in reference to the
proposed excavation or installation, including the size, quantity, location and permanent nature of
the all facilities currently located or proposed to be located therein; and

(10) Such other facts as may bear or relate to the coordinated, adjusted and harmonicus
physical development of the City.

In arriving at the ultimate recommendation, the City Manager or designee may attach such special
conditions thereto as may be reasonably necessary to attain the overall purpose of this ordinance.

G. APPEALS. Appeals from the denial or granting of a permit, shall be made to City
Council.

(1} If an application for a permit is refused, the applicant may, not later than ten {10) days
from the date of receiving notice of such refusal, appeal to City Council by directing a letter to
City Council setting forth therein the date of denial of the permit and the reasons the permit should
be granted.

{2) Upon the filing of such appeal, the noght to operate under any such permit shall be
suspended until final determination by the City Council.

H. CONDITIONS OF PERMIT. All permits shall be issued based upon the representations
made within the application for the permit, information provided from the applicant, information
known to the City Manager or designee and/or City, and all plans submitied with the application.
Violations of any conditions of the permit or the general conditions listed herein shall constitute a
forfeiture of all rights and privileges granted by the permit(s). The following general conditions of
permit are in addition to the specific conditions identified in the specific permit: '

(1) Permit holders may not deviate from the plans approved with the permit without prior
written permission from the City Manager or designee and amendment of such permit.

(2} Permit holders must comply at all times with the requirements of this Ordinance and
other applicable City Ordinances as well as State and Federal laws.

{3) No permit issued under the terms of this ordinance shall ever be transferred, sold,
assigned, or otherwise disposed of in any manner to any other person without the written consent
of the City Manager or designee.

{4) No permit shall be issued for less than the required permit fees.

(5) Bonds and/or insurance must be maintained at all times applicable to the permitted
project.
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(6) All applications for permit must contain complete and accurate information and plans
for the project.

{7} No work shall be done under any permit issued under this ordinance except as stated in
the permit and in compliance with State and Federal laws. The permitiee shall ensure compliance
at all times therewith.

(8) The City Manager or designee shall at all times have authority to inspect the project
site and stop all work not in conformity with the permit, Ordinances of the City, or State or Federal
law. A copy of the permit shall be maintained at the construction site and made available for
inspection at all times when construction or installation work is occurring.

(9) Approval of a permit does not constitute an agreement to undertake construction
activities contrary to State, Federal or City reqguirements.

{10} No permanent structure shall remain in the rights-of-way or street without all proper
pCrnits.

1. REVOCATION OF PERMIT. Any permit issued under this ordinance may be cancelled
if a notice to stop all work or activitics thercunder is issued, and such notice is not immediately
complied with. Any such non-compliance shall constitute grounds for immediate revocation of
any and all permits, or portions thereof, for the project, when the following conditions exist:

{1} a violation of any condition of the permit;

{2) a violation of any provisions of this ordinance or any other applicable ordinance or
law relating to the requirements of the permit, excavations, construction or installation of the
type of facility being installed, repaired, altered or removed;

(3} failure to cease construction activities or correct such violations as directed by the
City Manager or designee; or

(4) the existence of any condition or the doing of any act constituting or creating a
nuisance or endangering the lives or property of others.

J. APPEALS FROM PERMIT REVOCATION OR OTHER ACTION. A permit holder
pursuant to this ordinance, who is aggrieved by a revocation or any other action by the City
Manager or designee regarding such permit, may appeal to City Council. The appeal shall be made
by filing with the City Manager/Administrator a written notice thereof within ten (10} calendar
days from the date of the revocation of the permit, or other action appealed from, including, but
not limited to, notices fo repair and stop work orders. A fee of Five Hundred Dollars and No/00
($500.00) shall be collected for processing the appeal. The aggrieved person shall be given a
hearing before City Council, in due order of business, after which the City Council may affirm,
modify or overrule the City Manager or designee’s decision. Written notice of the time and place
of such hearing shall be served upon the permit holder. Notice of the hearing may be given by
personal delivery thereof to the permit holder or by deposit in the United States mail in a sealed
envelope with postage prepaid, addressed to such person at the address appearing in the application
or notice of appeal. All work shall be stopped at the construction site while the appeal is pending
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with the exception of work required to safely secure the site and to protect the health, safety and
well-being of the public. The request for variance will be approved or denied within sixty days
{60) from the date the request was received by the City.

K. FRANCHISE HOLDERS AND TRANSMISSION MEDIA. Utility Service providers
and Public Service providers having a current franchise or license agreement with the City shall
be governed by the terms of the franchise or license agreement and shall not be required to post
additional bond or insurance; and shall be exempt from paying any permit fees when required
hereby to obtain a permit; but shall otherwise be subject to, bound and governed by each and every
term and provision of this ordinance except as explicitly exempted in the franchise or license
agreement. Where the terms and conditions of the franchise or license agreement conflict with the
provisions of this ordinance, the terms and conditions of the franchise or license agreement shall
govern. Unless otherwise exempted by a current franchise, license agreement or state law, the
Utility Service provider or Public Service provider shall:

(1) complete all applications for permits required herein but shall not be required to pay
the fees;

(2) provide the City the information required in the application and a certification by the
Contractor, Subcontractor, Franchisee, Owner, or the person employed to do the work, that
existing underground ufilities have been located and marked prior to commencement of
construction and a copy of the Dig-Tess confirmation order attached with the application;

(3) coordinate with the City as directed by the City Manager or designee based upon the
size of the project and construction activifies;

(4) apply for all permits at least thirty {30) calendar days prior to commencing any
activity for which a permit must be issued as required by this Ordinance; and provide an
estimation of time for completion of each project.

L. EXCEPTION TO CERTAIN FEES. Telecommunication entities that are certified
telecommunications providers, certified by the State of Texas to service the City, and that pay the
City compensation as required by Tex. Loc. Gov't. Code Ch. 283, shall be exempt from such fees
as are set forth therein upon verification from the Public Utilitiess Commission that the
telecommunications entity seeking a permit is, at the time of application, a certificated provider
holding a current certificate of convenience and necessity to service the City, and is paying the
City compensation as required by Tex. Loc. Gov't. Code Ch. 283. The telecommunications entity
shall be subject to all other provisions of this ordinance for which the entity is not exempt.

Section 7. Bond and Liability. A person considering any construction activity,
installation of facilities, excavation, cutting, boring, digging or demolition activity in, over, under,
through, along or across the streets or rights-of-way within the City, and who is not under a written
contract, franchise, license or other express written agreement with the City, shall post a bond,
make a cash deposit with the City, or provide other suitable forms of financial security as
determined by the City Manager or designee in an amount that approximates the projected costs
of inspection, observation, labor, equipment, materials, and overhead associated with the permit
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work, and the restoration, reconstruction and repair of the cut, work or excavation in compliance
with the standards and requirements set forth in Section 8. Such security shall be posted prior to
the issuance of a permit and the start of construction.

A. BOND REQUIRED. A good and sufficient bond shall be filed with the application for
the permit required by this ordinance, cxecuted by a bonding company, which bond shall be
approved by the City Manager or designee as to form and sufficiency and shall be in the sum of
not less than five thousand dollars ($5,000). The bond shall be conditioned, among other things,
that the Contractor shall faithfully, at his or her own expense, furnish all proper materials, tools
and appliances, and perform, execute, construet and complete all such work undertaken by such
Contractor, and observe and comply with the specifications, requirements and provisions of this
ordinance. The bond shall be and remain in effect at all times in which the excavation or
construction activities are commenced or in progress.

B. MAINTENANCE PROVISIONS IN BOND.

{1) Every permittee issued a permit under this ordinance shall be bound and obligated to
construct afl work, and use such materials in the construction thereof, so that the same shall be in
as pood or better condition than prior to the work, and will remain in such as pood or better
condition for and during a period of not less than one (1) year from and after the date of completion
of the work, free from all cracks, breaks, disintegration, undue wear, scaling or departures from
true line or grade, or other defects which might impair the permanence or usefulness of the work
or construction activity or surrounding facilities, streets or rights-of-way; however, such cracks as
may appear in expansion joints, or cuts between blocks, shall not be deemed to be defects unless
in the opinion of the City Manager or designee such cracks are excessive in opening or deflecting
of surface.

{2) Each such bond issued pursuant to this ordinance shall continue in effect for and during
the maintenance period of one (1) year following the completion of the work, construction activity
OF repatr.

(3) Each bond issuer shall promptly adjust, pay and settle all legitimate claims for damages
or injuries that may result by reason of carelessness or negligence in the manner of performing the
work, construction activity or excavation, or by reason of any defects therein caused or arising
from careless, negligent or imperfect construction or repair thereof.

(4) Each permittee and bond issuer shall hold the City free and harmless from liability on
all claims for damages that are based upon, that arise from, or that are related to, the work or
construction, or the condition thereof during the maintenance period, or that arise by reason of
carelessness or negligence of the permittee, Owner, or Contractor, in the manner of performing
such work, construction activity or excavation, or by reason of any defects therein caused or arising
from careless, negligent or imperfect construction or repair thereof, or otherwise by reason of the
work or construction.

C. WITHDRAWAL OF SURETY ON BOND:. On written notice to the City Manager or
designee and the Contractor, any surety on a bond issued pursuant to this ordinance may withdraw
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from all liability thereon on account of any and all future work undertaken by the Contractor and
for which excavation or construction activity was not begun before the delivery of the notice. After
receipt of such, the Contractor shall not begin any new work unless and until the Contractor shall
provide and procure the approval of a new bond in the same manner as required for the first bond.
No bond or surety may be withdrawn after the permitted work is commenced.

D. EMERGENCY CONDITIONS. In the event emergency conditions warrant immediate
response by an affected person, the City Manager or designee may waive and/or modify nommal
standard procedures outlined herein to promulgate standards or requirements to expeditiously
address the resolution of the emergency conditions; provided that, in any such event, the
Contractor shall submit an application for a permit for such work on the first business day of the
City following performance of the work. Before work commences, contractors shall also notify
all Emergency Services and public agencies of any effect on usual traffic patterns.

E. DECISION BINDING ON CONTRACTOR AND SURETIES. The decision of the
City Manager or designee shall be binding and conclusive on the Contractor, Subcontractor and
the sureties on all such bonds as to when any work or construction was actually commenced.

F. LIABILITY OF THE CONTRACTOR AND SURETIES FOR DEFECTIVE WORK.
A Contractor or Subcontractor whose work, construction activities or excavations are completed,
or caused to be completed, by the City shall, on completion of such work and receipt of a certified
bill of the cost thereof approved by the City Administrator, pay to the City, on its order, the cost
of the work. The sureties on the Contractor’s or Subcontractor bond shall be liable for all items and
amounts listed in the certified bill of costs submitted to the Contractor or Subcontractor by the
City. In the event the Contractor or Subcontractor, or the surety on any bond, shall fail and refuse
to timely pay any such certified bill to the City, the Contractor or Subcontractor and such surety

shall be and become liable to the City for its attorney fees and costs of collection.

G. LIABILITY OF THE CONTRACTOR AND SURETIES FOR MAINTENANCE
AND REPAIR WORK. If any defect in the work or construction develops during the one (1) year
guaranty period established by this ordinance, which, in the opinion of the City Manager or
designee, is due in any measure to defects of workmanship or material, the Contractor or
Subcontractor shall remedy, repair and reconstruct such work, and/or any part thereof, as may be
required by the City Manager or designee, and such work shall be known as maintenance and
repair work, and the surety on the Contractor's or Subcontractor’s bond shall be fully liable for
any default of such Contractor or Subcontractor under this section.

Section 8. City Facilities and Lands. City facilities and lands shall not be altered,
obstructed or occupied without the express written permission of the City. Additionally, no
facilitics may be located in, over, under, through, along or across any parks, recreational land or
other similar City owned property, which is not a street or street right-of-way, without the express
written permission of the City.

Section 9. Duties and Responsibilities. The Contractor, Subcontractor and the Owner,
and any other person to whom a permit is issued, shall, during the period for which the permit is
issued, and as provided in Section 5, have all of the duties and responsibilities identified in this
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ordinance, other applicable ordinances of the City, and as provided for in State and Federal law.
The Owner, its agents, assigns, Contractors and subcontractors installing the facilities, shall
continually have the duties identified in this ordinance for so long as facilities or property, under
the control of any such Owners, and any subsequent Owners thereof, are located in the rights-of-
way or streets, to perform pursuant to the terms of this ordinance.

A DUTY TO BARRICADE AND PRQTECT. The Owner, the Contractor, the

Subcontractor, and every person to whom a permit is issued under this ordinance, shall have a duty
to ensure that each contractor, subcontractor, employee, agent or assignee:

(1) prosecutes such work diligently and in a good and workmanlike manner; and

(2} safeguards and protects the public upon or using the street, right-of-way, or other place
where the work is being performed, from accidents, injury or damage by placing barriers, lights
and other sufficient safeguards, including a watchman, if necessary, around all cuts, openings,
excavations, installation site and materials, implements and tools used in connection with the
construction activity, and shall conform to the provisions of this ordinance and all requirements of
the City Manager or designee during the prosecution and completion of such work. All barricades
and barriers shall be erected and maintained in compliance with accepted industry practices and
applicable safety standards. The Owner, the Contractor and the Subcontractor shall be responsible
for the costs and expenses of all such barricades, barriers and watchmen.

B. SUPERVISION OF WORK. It shall be the duty of the Owner, the Contractor, the
Subcontractor, and the supervisor of the work site, who shall cause to be made any hele, cut,
trench, excavation, mound, embankment, installation or other obstruction in any street or right-of-
way, to carefully guard or cause to be guarded such hole, trench, excavation, mound, embankment,
installation or other obstruction while the same may exist and not to suffer the same to remain
beyond a time reasonably sufficient for the completion of the construction or removal of the
obstruction, and to repair the portion of such street or right-of-way or any facility or property
affected thereby so as to restore the same to as good or better condition than existed just previous
to such activity.

C. DUTY TO PROMPTLY REPAIR. It shall be the duty of the Owner, the Contractor,
the Subcontractor, and the supervisor of the work site, on whose behalf the hole, trench, mound,
excavation, construction activity, installation or other obstruction or intrusion shall be made, or
has been made, in the streets or rights-of-way of the City, to protect the same while such condition
exists and to promptly repair the same so as to leave the street or right-of-way in as good or better
condition than as before the work. All facilities, streets, sidewalks or other structures or property
damaged, altered or injured, in any fashion, shall be restored with similar material and
workmanship to that existing before the same was damaged, altered or injured through any actions
of the Owner, Contractor, Subcontractor or person employed in any fashion thereby. AH work shall
be done to the satisfaction of the City Manager or designee whose duty it shall be to inspect the
same after it has been done.

D. REMOVAL AND RECONSTRUCTION WHEN WORK DEFECTIVE. All
construction activitics undertaken in the streets and rights-of-way of the City are declared to be
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wholly subject to the exclusive control of the City, and whenever, in the opinion of the City
Manager or designee, any such work shall not have been duly completed within a reasonable time
or shall have been executed in a defective manner, whether because of bad workmanship or
material or because not true to lines or grades or specifications, then upon written demand or notice
from the City Manager or designee, such Contractor, Subcontractor or the Owner shall promptly
remedy, complete or remove and reconstruct such incomplete or defective construction all as the
City Manager or designee may require, and these provisions shall also be understood to apply to
all repairs, installations and maintenance activities. If the Contractor, Subcontractor or Owner shall
fail or refuse so to do within a reasonable time as specified in writing by the City Manager or
designee, then, if the City Manager or designee shall so order, such work may, at the expense of
the Owner, Contractor and Subcontractor, be completed, corrected or removed and wholly or
partially reconstructed by the City, or its instance, in such manner as in the opinion of the City
Manager or designee may be necessary to make such work as good as originally required, and such
work may be done by contract or otherwise, under the provision of this ordinance and the direction
of the City Manager or designee.

E. EXCAVATION. All excavations in the streets and rights-of-way are declared to be
wholly subject to the rules, regulations, directions and control of the City, and whenever, in the
opinion of the City Manager or designee, any such work shall not be in compliance herewith, the
permit, and Section 8, then upon written demand or notice from the City Manager or designee,
such Owner, Contractor, and Subcontractor shall promptly remedy, complete or fill the excavation
all as the City Manager or designee may require.

All excavations made into any street or right-of-way shall be repaired to as good or better condition
than such street, right-of-way or other property was in prior to such excavation. Any excavation
located in or over the rights-of-way or streets within the City shall and does constitute a nuisance
when maintained or permitted to exist by any person in an unwholesome or nauseous condition,
or in a manner by which stagnant water accumulates, or in a manner in which water collects where
it is possible and probable stagnant water accumulates, or in a manner in which water collects
where it is possible and probable mosquitoes will breed, or in a condition where rats could harbor,
or in a manner and condition constituting a breeding place for flies, or in a manner and condition
where filth, garbage, trash, debris or other discarded material accumulates and is deposited, or is
maintained or permitted to exist in an unfenced, open condition, accessible to children or other
members of the public, or is maintained and worked in such a manner as to disturh, effect or destroy
the lateral support of or block or otherwise impede traffic on any street, alley, road or rights-of-
way, or that is maintained or permitted to exist in any condition which constitutes a possible and
prcbable medium of transmission of disease to or between human beings, or to be maintained or
permitted to exist in any one or more of the above-enumerated conditions.

F. RELOCATION QF FACILITIES. All persons placing facilities in the right-of-way or
streets or owning, operating or maintaining facilities in, over, under, through, along and across the
rights-of-way or streets of the City shall be responsible for the relocation and costs of relocation
of such facilities and shall be liable for any construction delays with the City contractor when the
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public health, safety or a public purpose, including street or drainage reconstruction or localized
full depth repair or hnprovernents, requires relocation, in accordance with Section 8.

(1) Permanent Relocation. Upon thirty (30) days written notice by the City, the Owner of
a facility shall, at the Owner's expense, begin relocation of its facilities that are within a right-of-
way or street, when deemed necessary by the City for the public health or safety, or for any public
purpose, or to permit the widening, straightening or improvement of a street, drainage, water or
sewer project, or any other public works project. The notice by the City may specify the new
location for the owner's facilities along the rights-of-way or streets. The City shall have the right
to move any facilitics within the rights-of-way or streets to cure or otherwise address a public
health or safety concern, to accomplish a public purpose, or to widen, straighten or improve a
street, water or sewer projecis or other public works projects and the owner refuses to move the
facilities. The City shall assess the reasonable costs and expenses of moving the facilities against
the owner. The Owner shall pay the costs and expenses of moving the facilities.

(2} Temporary Relocation. Upon thirly (30} days written notice by the City, the owner of
a facility shall temporarily relocate any portion of its facilities within the rights-of-way or streets
at the owner's own expense when deemed essential by the City for the public's health and safety
or to permit construction activities of the City, or water or sewer projects or any other public works
project. The notice by the City shall specify the affected arcas where the facilities are located and
the area for temporary relocation of the owner's facilities along the rights-of-way or streets to cure
ar otherwise address a public health or safety concern, to widen or straighten streets, water or
sewer projects or other public works projects or construction activities and where the owner refuses
to move the facilities. The City shall assess the reasonable costs and expenses of moving the
facilities against the owner. The Owner shall pay the costs and expenses of moving the facilities.

{3} Temporary Removal of Aerial Wires. The owner of aerial wires, on the request of any
person, shall remove or raise or lower aerial wires within the City temporarily to permit the moving
of houses or other bulky structures. The expense of such temporary removal, raising or lowering
of wires shall be paid by the benefited party or parties, and the owner of the wires may require
such payment in advance. The owner shall be given not less than five (§) business days advance
notice to arrange for such temporary wire changes.

G. TRAFFIC INTERFERENCE. The Owner, Contractor, and Subcontractor shall
endeavor to minimize disruptions to the efficient use of the rights-of-way and streets by pedestrians
and vehicular traffic, and the rights-of-way and streets shall not be blocked for a longer period than
shall be reasonably necessary to execute all construction, maintenance and/or repair work. Access
for emergency vehicles shall be required at all times.

H. MAINTENANCE QOF FACILITIES. The Owner of any facility and person holding a
license or franchise shall be responsible for ensuring the continued maintenance, repair, removal
of any nuisances and other such upgrades or repairs to maintain such facility in a safe and good
workman like condition. Any vegetative growth interfering with such facilities that is determined
by the City Manager or designee to be a nuisance shall be removed, cut or cleared at the sole cost
and expense of the Owner of the facility or holder of the license or franchise. Circumstances and
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conditions that impose a threat to the public health, safety or welfare shall be promptly remedied
by the Owner, and a known emergency condition that exists and is determined to require immediate
attention so as not to reasonably allow for notice under this section may be immediately abated by
the City, and notice of the abatement and costs for the expenses incurred will be forwarded to the
Owmer or holder of the franchise or license for reimbursement to the City as required in Section 9.

I. ABANDONMENT OF FACILITIES. Whenever a user intends to abandon any
of its facilities within the rights-of-way, it shall submit to the City Manager or designee
written notification of such intent, describing the facility to be abandoned and the date of the
proposed abandonment. Such notification shall include a statement of waiver of claims
against the City for subsequent damages to abandoned facilities. City may require the user,
within 30 days of notice from the City, at the user's expense:

{1} Te remove the facility from the rights-of-way; or

{2} To modify the facility in order to protect the public health and safety or otherwise
serve the public interest.

A user shall remove all abandoned facilities and equipment simultaneously during construction
of new facilities. In removing its facilities structures and equipment a user shall refill, at its own
expense, any excavation necessarily made by it and shall leave all rights-of-way in as good
condition as existed prior to removal without materially interfering with any electrical or
telephone cable or other utility wires, poles or attachments. The City shall have the right to
inspect and approve the condition of the rights-of-way, cables, wires, attachments and poles
prior to and after removal. The liability, indemnity and insurance provisions of this article shall
continue in full force and effect during the period of removal and until full compliance by a user
with the terms and conditions of this section. If user does not remove its facilities within 30 days
simultanecusly with new installation, the City shall have the option of removing the facilities
on behalf of the user and to charge user for the reasonable and actual costs incurred by the
City. User shall reimburse the City for the costs within 30 days of receiving the inveoice from
the City.

J. TREE TRIMMING. The owner of facilities located within the rights-of-way or streets
shall not trim any trees upon or overhanging the rights-of-way without first obtaining a permit as
provided herein. All activitics and costs necessary to protect and preserve the facilities from
damage due to trees shall be the responsibility of the owner of such facilities.

K. VIOLATIONS, NOTICE, FAILURE TO ABATE.

(1) In the event the City Manager or designee shall determine that a situation exists which
is an immediate threat to the health, safety and well-being of the general public and that immediate
action is necessary, said City Manager or designee may take such action as shall be necessary for
violations of the terms and provisions hereof to the Owner, Contractor or Subcontractor
committing such violation.

(2) In the event the City Manager or designee determines a situation constitutes an
immediate threat to the public health, safety and welfare, and the owner, Contractor, or
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Subcontractor is absent or fails to immediately remedy the situation, the City Administrator may,
upon evidence heard, determine that an emergency exists and order such action as may be required
to protect the public health, safety and welfare, including ordering repair or abatement of the
nuisance. In such event, the City may also prosecute an action in any court of competent
jurisdiction to recover its costs.

(3) In the event any Owner, Contractor, or Subcontractor shall fail or refuse to remedy any
of the conditions or violations indicated by the City Manager or designee within ten (10) days after
notice is sent, or immediately if determined by the City to be an emergency and the Owner,
Contractor, or Subcontractor is absent or fails to immediately respond, the City may do such work
or cause the same to be done, and pay therefore, and charge the expenses in doing or having such
work done or improvements made, to the owners of the facility, or the Contractor, or Subcontractor
performing construction activities, whereupon such charge shall be a personal liability of the
Owner, the Contractor, and/or the Subcontractor to the City.

(4) Notices served upon an Owner, Contractor, or Subcontractor may be verbal, or may be
served on such Owner, Contractor, or Subcontractor by an officer or employee of the City
delivering a written notice to an employee or officer of such Owner, Contractor, or Subcontractor
at their respective place of business, or may be by letter addressed to such Owner, Contractor, or
Subcontractor at their post office address, or if personal service may not be had, or the Owner,
Contractor or Subcontractor's address is not known, then notice may be given by publishing a brief
summary of such order at least once in the official newspaper of the City, by posting a notice on
or near the site or location of each facility or property upon which the violation relates, or by
posting notice on a placard attached to a stake driven into the ground on the property or facility to
which the violation relates and addressed "Facility Improvements™ "To Whom It May Concern,"
and such publication shall be deemed sufficient notice.

(5) In the event any Owner, Contractor, or Subcontractor is mailed a notice in accordance
with subsection (4) and the United States Postal Service returns the notice as "refused” or
"unclaimed” the validity of the notice is not affected, and the notice is considered as delivered.

(6) Notices provided by mail or by posting as set forth above may provide for year-round
abatement of the nuisance and inform the Owner that should the Owner commit any other violation
of the same kind that pose a danger to the public health and safety on or before the first anniversary
of the date of the notice, the City without further notice may abate the violation at the owner's
expense and assess the costs against the property.

(7) Appeals from a decision of the City Manager or designee identifying a violation or
nuisance shall be filed in writing with the City Administrator within five (5) days after the notice
to abate a nuisance or notice of a violation of this ordinance is given. The procedures for appeal
shall otherwise be the same as required in Section 6 G herein.

L. EMERGENCIES. In the case of fire, disaster, or other emergency threatening life or
property, as determined by the City, the City may remove or repair only the part of the facility
required to be removed or repaired to remove such threat; provided, however, the City shall first
use its reasonable efforts to immediately notify the owner of such threat and allow the owner to
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remove or repair the part of the facility required to be removed or repaired to remove such threat.
In such event, neither the City, nor any agent, contractor or employee thereof shall be liable to the
Owner or its customers or third parties for any damages caused them or the facility, such as for, or
in connection with, protecting, breaking through, moving, removal, altering, tearing down, or
relocating any part of the facility or equipment.

Section 10. Standards for Installations in Pavement Crossings and in Rights-of-Way.
The following standards for excavation, and backfilling shall apply to all streets and rights-of-way.

A. DEPTH AND REQUIREMENTS OF INSTALLATION: All installations, except

Electric utilities, are required to have a minimum cover of thirty-six inches (36™} and at locations
where it passes beneath any pavement to be within Schedule 40 PVC conduit extending within
five (5) feet of right-of-way or property boundary. Electrical system utilities shall comply with
the National Electric Code and be within Schedule 40 PVC conduit extending within five (5) feet
of right-of-way or property boundary.

B. METHOD OF PLACEMENT: All utilities must be installed within five {5) feet of
Right-of-Way or property line. Boring is required for all pavement crossings.

C. SAFETY: Warning, protective devices and flagmen must be provided in accordance
with the current Federal Highway Administration’s Manual on Uniform Traffic Control Devices,
Part 5, Chapter 5G and Part 6 to ensure the safety of the public and workmen.

Parking of the Owners, Contractors, Subcontractor and worker trucks and cars on both sides of the
pavement shall be prohibited. All such vehicles shail be parked on one side of the road off the
pavement and as far as prudent from the roadway to prevent accidents.

All construction equipment, vehicles, and materials are restricted to the right-of-way and shall be
limited within that area necessary for the work in progress and stored in such a manner and at such
locations that they do not interfere with the safe passage of traffic.

Any trench that needs to remain open in the absence of workmen, either during the day or at night,
must be covered with steel plating of sufficient thickness and strength to allow safe passage of any
vehicles. Advance waming signs shall be placed advising of the road condition. Boring pits left
open in the absence of workmen must be adequately protected with sufficient barrier to surround
the pit and be illuminated at night with automatic light systems.

D. METHOD OF CONSTRUCTION: Boring is required for all street crossings.
(1) EXCAVATION: Trench width shall be held to 2 minimum.

(2} BACKFILL: Backfill within the earthen portions of the right-of-way may be with rock
free earthen material excavated from the site or any clean rock free imported material stabilized to
ninety-five percent (95%) density. Puddling is not permitted.

Residents shall be notified of the work in advance of the interruption. Access for emergency
vehicles shall be required at all times.
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rock, and earthen matenais shall be removed from the rights-of-way after the mstailatmn is
complete. The rights-of-way shall be contoured.

G. INSPECTION AND APPROVAL OF COMPLETED WORK: The City will conduct
inspection at two stages of the work as follows:

(1) Depth of Placement: The City Manager or designee shall be notified when all
excavation and placement of conduit is complete prior to backfilling the trench to verify that the
required cover has been achieved. Notification by the Owner, Contractor or Subcontractor must
be made to the City Manager or designee at least twenty-four (24) hours prior to placement.

H. CONSTRUCTION HOURS OF OPERATION: Construction-related activities in the
City are limited to Monday through Saturday during the hours from 7:00 a.m. to 6:00 p.m.
Construction work on Sunday and City holidays is not allowed without prior approval from the
City. Emergency work required to be undertaken during weekends and City holidays and cutside
the allowed hours shall be undertaken and completed in compliance with City of Woodcreek
Ordinances and this section, and the Conlractor shall obtain a permit for the work no later than the
first business day following the commencement of such work,

I. UTILITIES:; The City assumes no responsibility for conflict with existing utility lines,
appurtenances or natural obstacles.

Section 11. Right to Inspect. For the purposes of administering and enforcing this
ordinance, the City Manager or designee and authorized law enforcement entities (herein
“Inspecting official ") shall have the right to enter into and upon any lands within the City Limits,
in or upon which excavation, installation, repairs or any other construction activities exist or on
any lands on which operations are being conducted in creating an excavation, repair or installation,
to examine and inspect such lands and excavations, repairs or installations, to determine whether
such operations are in violation of this ordinance and to further determine whether all permits have
been secured as required.

A. CESSATION OF OPERATIONS / STOP-WORK ORDER. If the inspection provided
for above reveals that the excavation, installation, repair or construction activity is being operated
or maintained in violation of the permit issved the inspecting official may immediately give notice
in writing to the person in charge at the site, or the Owner thereof, to stop all work or construction
activities, setting forth therein the reason for the issuance of the stop work order. If no such person
is available, the leaving of such a written notice on the equipment located at the site or upon a
stake at the entry of the site where the excavation, installation, repair or construction activity is
occurring, shall be deemed compliance with this Section.

B. TIM
for above, there shali he no further operation of the excavatmn, installation, repair or any other
construction activity until the violations complained of by the inspecting official have been
remedied. Except that the violation shall constitute an immediate threat to the public health or
safety, the Owner, Contractor, and/or Subcontractor shall have three {3) days from the date of
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receipt of the complaint notice from the inspecting official to remedy the violations complained of
and to request a reinspection by the inspector to verify that the violations complained of have been
remedied and that the construction activity is ready for additional inspection.

C. FAILURE TO REMEDY VIOLATION. In the event a Contractor, Subcontractor, or
Owner fails to remedy the violation complained of, the City Manager or designee shall consider
revocation of the Contractor's, Subcontractor’s and Owner's permit as provided in this ordinance.
A continuation of work or operation of the construction activity, other than to remedy the violation
complained of, after written notice has been received by the Contractor, Subcontractor or Owner
to cease the construction activity shall constitute a violation of this ordinance.

D. RIGHT TO REPAIR OR CORRECT. The City may immediately repair any site or
location within the streets or rights-of-way at the Contractor’s, Subcontractor’s and Owner's
expense where there exists: a known condition which constitutes a nuisance; a dangerous or
hazardous condition; an eminent threat to the public health, safety or welfare; or when the
Contractor, Subcontractor or Owner is performing construction activities, excavations,
installations or repairs without the appropriate permit; or when the Contractor, Subcontractor or
Owner 1s performing construction activitics, excavations, installations or repairs contrary to the
terms of this ordinance, other applicable ordinances, state or federal law and refuses to correct
such situation immediately upon direction from the City Manager or designee.

Section 12. Costs. The reasonable costs and expenses for repairing, re-constructing or
correction of any construction activity, excavation, addition, removal or alteration of a facility or
any other alteration thereof to any street, right-of-way, or facilities located thereon, within the City,
without a permit or express written contract or written agreement with the City, shall be charged
against the persons, the corporation, company, or entity actually responsible for the actions; the
Owner{s) responsible for the work or for whose benefit such activity was undertaken which caused
the damage to the street or right-of-way; and/or the permittee in whose name the permit to perform
such activities was issued.

Section 13. City Rights Reserved. Nothing is this ordinance grants permission for the
occupation, obstruction, excavation, repair or alteration of any street or right-of-way of the City,
and any such use shall be subject to consent of the City at its sole discretion. Additionally, nothing
in this ordinance shall be construed as an assumption by the City, its officers and employees, of
any responsibility to supervise construction activities, ensure adequate safety precautions by
Contractors or Subcontractors or to protect any owners or eustomers of any facilities located in,
over, under, through, along or across the rights-of-way or streets, or the owners of any property
abutting, adjacent or within the rights-of-way or streets from any damages caused to the facilities
located therein or as the result of the construction activities thereto. Further the City reserves the
right to vacate any street or right-of-way at its sole discretion. If the City vacates or otherwise
abandons a right-of-way or street or any portion thereof, the City, with or without notice to any
permittee, may cancel any permits for such portion of a right-of-way or street without
compensation or reimbursement to the permittec for any expenses associated with moving any
facilities located therein, unless otherwise agreed in writing. The Owner and, as applicable, the
Contractor and Subcontractor shall be solely liable and responsible for any and all injuries and/or
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damages arising or resulting from any excavation, boring, trench, work or occupation of any street
or night-of-way by or on behalf of such Owner, Contractor, or Subcontractor.

Section 14. Enforcement. The civil and criminal provisions of this ordinance shall be
enforced by those persons or agencies designated by municipal authority and may be enforced by
any law enforcement agent of the City.

If applicable, default and revocation of any and all permits granted to allow construction activities
in the streets or rights-of-way subject to the procedural guidelines herein and any agreement which
applies to the right-of-way user, may be permanently enforced subject to any limitations imposed
by federal or state law.

In imposing the penalties and the amount, the City may weigh all applicable factors, such as
damages caused by the violation, reasons for the violation, the seriousness of the violation, and all
other factors. The minimum fee and penalty that shall be payable by any Utility Service, Public
Service Provider, Owner, Contractor, Subcontractor or Person that shall be found to have been
occupying a strect or right-of-way, in violation of this ordinance, shall be double the amount of
$1.00 per lineal foot of such occupancy for each year of such prior unauthorized occupancy

Monetary civil penalties and injunctive relief may be imposed in the manner prescribed by either
local or state law.

The City Council may order specific performance of any actions required by this Ordinance or
required by a franchise, license or permit or any other agreement or authorization.

Section 13, Penalty. Any person who shall violate any provision of this Ordinance, or shall
fail to comply therewith, or with any of the requirements thereof, shall be deemed guilty of a
misdemeanor and shall be liable for a fine not to exceed the sum of five hundred dollars ($500.00).
Each day the violation exists shall constitute a separate offense. Such penalty shall be in addition
to all the other remedies provided herein.

Section 16. Court Proceedings. Upon the request of the City Council, the City Attorney
or other authorized attorney shall file an action in the district courts to enjoin the violation or
threatened violation of this Ordinance, to obtain declaratory judgment, and to seek and recover
court costs, attorney fees, and/or damages, including but not limited to, damages or costs incurred
by the City to undertake any construction, repair, alteration or other activity necessary to bring
about compliance with a requirement regarding the streets or rights-of-way and established
pursuant to this Ordinance and other applicable ordinances of the City.

Section 17. Indemnity. Owners, Contractors, and Subcontractors shall indemnify, defend,
and hold the City and its officers, employees and agents harmless from and against any and all
claims, lawsuits, judgments, costs, liens, losses, expenses, fees {including reasonable attorney's
fees and costs of defense), proceedings, actions, demands, causes of action, liability, and suits of
any kind and nature, including personal or bodily injury (including death), property damage, or
other harm for which recovery of damages is sought that is found by a court of competent
Jurisdiction to be caused by the negligent act, error, or omission of any agent, officer, director,
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representative, employee, affiliate, or subcontractor of the Owner, Contractor, Subcontractor or
permittee installing, repairing, or maintaining facilitics in the rights-of-way or sireets.

Section 18. Governmental Immunity. Nothing in this erdinance shall be deemed to
waive, modify or amend any legal defense available at law or in equity to either the City or its
officers, employees and agents, nor to create any legal rights or claims on behalf of any third party.
This ordinance is solely for the benefit of the City, and the City in its representative capacity of
the general public, and does not create or grant rights, contractual or otherwise, to any other person,
entity or member of the general public. Neither the City, nor its officers, employees and agents
waives, modifies or alters to any extent whatsoever the availability of the defense of governmental
immunity under the laws of the State of Texas.

Section 19. Repeal of Conflicting Ordinances. All parts of ordinances in conflict
herewith are hereby repealed to the extent of such conflict only.

Section 20. Effective Date. This Ordinance shall be in full force and effect from and

after publication of the caption in the manner and for the time provided by the Local Government
Cede.

Section 21.  Severability. It is hereby declared to be the intention of the City Council
that the sections, paragraphs, sentences, clauses and phrases of this ordinance are severable and, if
any phrase, seatence, paragraph or section of this ordinance should be declared invalid by the final
judgment or decree of any court of competent jurisdiction, such invalidity shall not affect any of
the remaining phrases, clauses, sentences, paragraphs and sections of this Ordinance, since the
same would have been enacted by the City Council without the incorporation in this ordinance of
any such invalid phrase, clause, sentence, paragraph or scction. If any provision of this Ordinance
shall be adjudged by a court of competent jurisdiction to be invalid, the invalidity shall not affect
other provisions or applications of this ordinance which can be given effect without the invalid
provision, and to this end the provisions of this Ordinance are declared to be severable.

Section 22. Open Meetings. It is hereby officially found and determined that the meeting
at which this ordinance is passed was open to the public as required and that public notice of the
time, place, and purpose of said meeting was given as required by the Open Meetings Act, Ch.
511, Tex. Gov't. Code.

PASSED AND ADOPTED by a vote of 4 (ayes) to 0 (nays) with 1 (absence}, on this the
20" day of December, 2017.

Wzilzam P. Scheel, Mayor

City of Woodcreek, Texas
2 %,
ATTEST: P Sl B < v
Brenton B. Lewis, City Manager |
City of Woodcreek, Texas
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