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DEVELOPMENT REVIEW BOARD 
RESOLUTION NO. 429 

 

A RESOLUTION AFFIRMING THE PLANNING DIRECTOR’S DETERMINATION OF NON-
CONFORMANCE IN CASE FILE ADMN23-0029 AND DENYING THE APPLICANT’S APPEAL 
DB24-0002.  
 

 WHEREAS, an application for Class 1 Administrative Review (ADMN23-0029), together with 
planning exhibits, has been submitted by Dan Zoldak of Lars Andersen & Associates, Inc. – 
Applicant, on behalf of David Fry of Lumberjack LP – Owner, in accordance with the procedures set 
forth in Section 4.008 of the Wilsonville Code; and 
  

 WHEREAS, the subject property is located at 29400 SW Town Center Loop West on Tax Lot 
220, Section 14D, Township 3 South, Range 1 West, Willamette Meridian, City of Wilsonville, 
Clackamas County, Oregon; and 
 

  WHEREAS, the subject of the Class 1 Administrative Review was a Planning Director 
Determination on non-conformance per Subsection 4.030 (.01) A. 7. of the Wilsonville Development 
Code; and 
 

WHEREAS, the City issued the Planning Director Determination, on the above-captioned 
subject, that Fry’s Electronics is a legally established Non-Conforming Use in a Non-Conforming 
Structure with Non-Conforming Site Conditions in the Town Center (TC) zone, dated December 28, 
2023; and  
  

 WHEREAS, within the prescribed appeal period, the Administrative Decision was appealed 
by Dan Zoldak of Lars Andersen & Associates, Inc. – Appellant/Applicant, dated January 10, 2024; 
and 
 

 WHEREAS, specifically, the filed appeal grounds were stated: “An APPEAL of Planning 
Director Determination ADMN20-0029 [sic] determining that Fry’s Electronics is a legally established Non-
Conforming Use in a Non-Conforming Structure with Non-Conforming Site Conditions at 29400 SW Town 
Center Loop West”; and  
   

WHEREAS, per Code Section 4.022 (.01), a decision by the Planning Director on issuance of 
an Administrative Decision may be appealed, and such appeals shall be heard by the Development 
Review Board for all quasi-judicial land use matters; and  
   

WHEREAS, the matter at issue will be a determination of the appropriateness of the action or 
interpretation of the requirements of the Code; and 
  

WHEREAS, the Planning Staff mailed the Notice of Public Hearing for the Appeal on 
February 6, 2024, in advance of the Public Hearing; and 
  

WHEREAS, the Planning Staff has prepared the staff report on the above-captioned subject 
dated February 15, 2024, for consideration by the Development Review Board in hearing the appeal; 
and 
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WHEREAS, said planning exhibits and staff report were duly considered by the Development 
Review Board Panel B at a scheduled meeting conducted on February 26, 2024, at which time exhibits, 
together with findings and public testimony were entered into the public record; and  
  

 WHEREAS, interested parties, if any, have had an opportunity to be heard on the subject; and  
 
 WHEREAS, the Development Review Board considered all evidence and testimony on the 
record and, thereafter, deliberated. 
 
 

 NOW, THEREFORE, BE IT RESOLVED that the Development Review Board of the City of 
Wilsonville does hereby affirm the Planning Director Determination of Non-Conformance 
(ADMN23-0029) dated December 28, 2023, attached hereto, with findings and recommendations 
contained therein, determining that: 

1. There is a legally established non-conforming use at the Location; specifically, that the 
protected use is “a 159,400 square-foot electronics-related retail store.” 

2. There is a legally established non-conforming structure at the Location. 
3. There are legally established non-conforming site conditions at the Location.  

 

ADOPTED by the Development Review Board of the City of Wilsonville this 26th day of 
February 2024, and filed with the Planning Administrative Assistant on _______________.  This 
resolution is final on the 15th calendar day after the postmarked date of the written notice of decision 
per WC Sec 4.022 (.09) unless appealed per WC Sec 4.022 (.02) or called up for review by the Council 
in accordance with WC Sec 4.022 (.03). 
       
          ______,  
      Rachelle Barrett, Chair - Panel B 
      Wilsonville Development Review Board 
Attest: 
 
       
Shelley White, Planning Administrative Assistant 
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Exhibit A1 

Staff Report 
Wilsonville Planning Division 

Appeal of Administrative Decision 
29400 SW Town Center Loop West 

Development Review Board Panel ‘B’ 
Quasi-Judicial Public Hearing 

 

Hearing Date: February 26, 2024 
Date of Report: February 15, 2024 
Application Nos.: DB24-0002 Appeal of Administrative Decision   

- Appeal (APPL24-0001) 
 

Appellant/Applicant: Lars Andersen & Associates, Inc. (Contact: Dan Zoldak) 
 

Request:  Appeal of Administrative Decision 
 

Case File Appealed: ADMN23-0029 Class 1 Review Request 
 

Decision Appealed: Planning Director Determination of Non-Conformance 
 

Owner: Lumberjack LP (Contact: David Fry) 
 

Location:  29400 SW Town Center Loop West. The property is specifically 
known as Tax Lot 220, Section 14D, Township 3 South, Range 1 
West, Willamette Meridian, City of Wilsonville, Clackamas County, 
Oregon. 

 

Comprehensive Plan 
Designation:  Town Center 
 

Zone Map Classification:  Town Center (TC); Sub-districts: Commercial-Mixed Use (C-MU), 
Mixed Use (MU), Main Street District (MSD) 

 

Staff Reviewers: Cindy Luxhoj AICP, Associate Planner 
 Miranda Bateschell, Planning Director 
  

Staff Recommendation: Affirm the Planning Director Determination of Non-Conformance 
(ADMN23-0029).  
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Applicable Review Criteria: 
 

DB24-0002 Appeal of Administrative Decision 
Development Code:  
Section 4.022 Appeal and Call-up Procedures 
  
ADMN23-0029 Class 1 Review Request 
Development Code:  
Section 4.001 Definitions 
Section 4.008 Application Procedures-In General 
Section 4.009 Who May Initiate Application 
Section 4.010 How to Apply 
Section 4.011 How Applications are Processed 
Section 4.014 Burden of Proof 
Section 4.030 Jurisdiction and Powers of Planning Director and 

Community Development Director 
Section 4.031 Authority of the Development Review Board 
Section 4.034 Application Requirements 
Subsection 4.035 (.05) Complete Submittal Requirement 
Section 4.102 Official Zoning Map 
Section 4.110 Zones 
Section 4.132 Town Center (TC) Zone 
Section 4.189 Non-Conforming Uses 
Section 4.190 Non-Conforming Structures 
Section 4.191 Non-Conforming Site Conditions 
Other Planning Documents:  
Previous Land Use Approvals  
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Site Location: 
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Existing Development: 
 

 
 

Procedural Background: 
 

On October 30, 2023, the City received an application for Class 1 Review (ADMN23-0029) to 
confirm the status of the existing use and structure at 29400 SW Town Center Loop West 
(respectively, the “Class 1 Review Application” and the “Location”). The Location was previously 
occupied by Fry’s Electronics, an electronics retail store and has been vacant since 2021. In their 
submittal, the Applicant requested a Class 1 Review to confirm the status of the existing non-
conforming use at the Location.  
 

On November 28, 2023, City staff contacted the applicant by email providing options for 
processing the application and requesting that they notify staff of their preference by December 
8, 2023 (Exhibit A3). Applicant did not contact the City to withdraw the Class 1 Review 
Application, so the City deemed the application complete on November 29, 2023 and processed 
the request as a Class 1 Planning Director Determination per Subsection 4.030 (.01) A. 7. of the 
Development Code. On December 28, 2023, the City’s Planning Director issued a Notice of 
Planning Director Determination, which provided the Planning Director’s decision on the Class 
1 Review Application that Fry’s Electronics located on the subject property is a legally established 
Non-Conforming Use in a Non-Conforming Structure with Non-Conforming Site Conditions in 
the Town Center (TC) zone (Exhibit A4) (the “Planning Director’s Decision”). 
 

The Appellant submitted a notice of appeal of the Planning Director’s Decision on January 10, 
2024 (the “Notice of Appeal”). 
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The City is currently processing a separate but related Class 2 Review application per Subsection 
4.030 (.01) B. 3, which was filed by the Applicant on December 15, 2023 (AR23-0031) (the “Class 
2 Review Application”). 
 

Scope of Review: 
 

This appeal is a de novo review of the Class 1 Review Application under Subsection 4.022 (.01) of 
the Wilsonville Development Code. “De novo,” is Latin for “from the beginning;” the 
Development Review Board must review the Class 1 Review Application as if the action had not 
been previously heard and as if no decision had been rendered by the Planning Director. The 
Development Review Board should base its decision on the testimony, evidence and other 
material submitted by Applicant to the City in the Class 1 Review Application, as stated in  
Subsection 4.022 (.07) B. of the Wilsonville Development Code. Further, it shall, by order, affirm, 
reverse, or modify, in whole or part, a decision that is under review; in this proceeding the 
decision under review is the Planning Director’s Decision. Subsection 4.022 (.08) A. of the 
Wilsonville Development Code. 
 

For the purpose of applying the applicable 120-day time limit, a final decision on the Class 1 
Application, including any appeals, must be rendered by March 28, 2024.  
 

The Class 2 Review Application, and any issues that are subject to the Class 2 Review – such as 
the scope of what non-conforming use may be continued – are beyond the scope of this appeal 
proceeding. 
 

Questions Presented: 
 

On the cover page of the Class 1 Review Application, Applicant requests “non conforming use 
confirmation.” See Exhibit B1. Reviewing this document with the portion of the Class 1 Review 
Application titled, “Applicant’s Narrative and Exhibits Demonstrating Compliance with the 
Relevant Approval Criteria,” City staff believe that Applicant requests an answer to the following 
questions: 
 

1. Is the Location a non-conforming use? 
2. Does the Location contain a non-conforming structure? 
3. Does the Location contain non-conforming site conditions? 

 

Considering that this is a de novo review of the Class 1 Review Application, the Development 
Review Board should address all three questions listed above. However, the Notice of Appeal 
does not challenge the Planning Director’s Decision on the second and third questions listed 
above. Accordingly, City staff believe that there is no disagreement between the Applicant and 
the City with respect to these points. The main point of disagreement between the Applicant and 
the City is the Planning Director’s Decision regarding the first question listed above. 
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This staff report addresses each question in order, outlining the legal standard that applies to the 
question, then highlighting facts that staff believe are relevant to the question, and finally, quoting 
the determination of the question as stated in the Planning Director’s Decision. 
 

Non-Conforming Use Inquiry: 
 

1. Applicable Legal Standard 
 

Before a use can be deemed “non-conforming” it must be impermissible under a current land use 
ordinance. Generally, a non-conforming use is understood to be “one that is contrary to a land 
use ordinance but that nonetheless is allowed to continue because the use lawfully existed prior 
to the enactment of the ordinance.” Morgan v. Jackson Cnty., 290 Or App 111, 114, (2018) (citing 
Rogue Advocates v. Board of Comm. Of Jackson Cnty., 277 Or App 651, 654 (2016), rev. dismissed, 362 
Or 269, 407 (2017)); see Subsection 4.001 (196.) of the Development Code (defining a non-
conforming use as “a legally established use, which was established prior to the adoption of the 
zoning use requirements for the site with which it does not conform”). As is outlined in greater 
detail below, the Location’s existing use would not be permitted by the City due to the Town 
Center Plan, which was adopted effective June 5, 2019. 
 

“Nonconforming uses are not favored because, by definition, they detract from the effectiveness 
of a comprehensive zoning plan. . . . Accordingly, provisions for the continuation of 
nonconforming uses are strictly construed against continuation of the use, and, conversely, 
provisions for limiting nonconforming uses are liberally construed to prevent the continuation or 
expansion of nonconforming uses as much as possible.” Parks v. Bd. of Cnty. Comm'rs of Tillamook 
Cnty., 11 Or App 177, 196–97 (1972) (internal citation omitted). 
 

Once a use is determined to be impermissible under a current land use ordinance, the question 
becomes: may the use continue because it is legally protectable as “non-conforming”? "The 
purpose of a local government proceeding to determine the existence of a nonconforming use is 
to determine what use existed on the date restrictive regulations were applied." Nehoda v. Coos 
Cnty., 29 Or LUBA 251, 1995 WL 1773153, at *5 (1995).  
 

Appellant has the burden of establishing that a non-conforming use exists by substantial evidence 
in the whole record. ORS 197.835(9)(a)(C); see also Subsection 4.014 of the Development Code 
(stating that the burden of proof is on the Appellant in an appeal); ODOT v. City of Mosier, 36 Or 
LUBA 666, 671 (1999) (citing Lane Cnty. v. Bessett, 46 Or App 319 (1980)); Sabin v. Clackamas Cnty., 
20 Or LUBA 23, 30 (1990) (citing Webber v. Clackamas Cnty., 42 Or App 151, rev. den., 288 Or 81 
(1979)). In other words, the Development Review Board must be sure that its decision – in favor 
of or against the Applicant’s position – is supported by substantial evidence. 
 

The only portion of the City’s code that is relevant to this inquiry is Subsection 4.189(.01)A., which 
states that “[a] non-conforming use may be continued subject to the requirements of this Section.” 
The balance of this code Subsection is irrelevant to the questions before the Development Review 
Board. 
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The identity of the party that engaged in the use is irrelevant to this inquiry. See City of Mosier at 
678 (stating that focus of the inquiry is the nonconforming activities themselves, not whether the 
entity performing the activity is a landowner, permittee, or licensee). In other words, it is not 
relevant that the party that engaged in the use at issue was Fry’s Electronics – rather than 
Applicant. 
 

To summarize the legal standard articulated above, the Development Review Board should 
answer the following questions:  

A. Is the current use of the Location impermissible under a current land use 
ordinance? 

B. If the answer to the first question is “yes,” what was the actual use of the Location 
as of the date the ordinance became effective (i.e., June 5, 2019)? 

 

2. Relevant Facts 
 

A. Is the current use of the Location impermissible under a current land use 
ordinance? 

 

The Location is currently in the TC Zone, and more specifically, the following three (3) TC sub-
districts, as shown in the map below: Commercial-Mixed Use (C-MU), Main Street District 
(MSD), and Mixed Use (MU).  
 

 
 

The C-MU sub-district applies to roughly two-thirds of the Location. Permitted uses within this 
sub-district include retail sales and service of retail products, under a footprint of 30,000 square 
feet per use, office, personal and professional services, and single-user commercial or retail, such 
as a grocery store or retail establishment, that may exceed 30,000 square feet if located on more 
than one (1) story of a multi-story building, provided the footprint of the building does not exceed 
30,000 square feet.  
 

The existing structure at the Location has a footprint of 124,215 square feet in a single story with 
a partial mezzanine, which exceeds the footprint of 30,000 square feet per retail user and footprint 
limitation that is allowed in the TC Zone.  
 

Page 7 of 24



Development Review Board Panel ‘B’ Staff Report, February 26, 2024 Exhibit A1 
DB24-0002 Appeal of Administrative Decision  Page 8 of 16 

Applicant appears to concede that use of the Location is impermissible under the City’s current 
Code provisions. See Exhibit B1, pages 4-5 and page 15 (referring to the use of the Location as 
non-conforming). 
 

B. What was the actual use of the Location as of the date the ordinance became 
effective (i.e., June 5, 2019)? 

 

As of June 5, 2019, the actual use of the Location was a Fry’s Electronics store, an electronics retail 
store with a total interior square-footage of 159,400 square feet and a footprint of 124,215 square 
feet. 
 

To the extent that the Development Review Board finds it is relevant to this review, the original 
approval for development of the subject property in 1991 (Case File Nos. 91PC43 and 91DR29) 
characterized the use as “a retail business with the anonymous name “Project Thunder” “a 
159,400 square foot electronics-related retail store.” See Exhibit B1, page 31. 
 

3. Planning Director’s Decision 
 

The Planning Director’s Decision addressed this question as follows (see page 3 of Exhibit A4):  
 

“[T]he use is a legally established Non-Conforming Use in the TC zone.” 
 

Non-Conforming Structure Inquiry: 
 

The Notice of Appeal does not challenge the Planning Director’s Decision on this point. 
Accordingly, City staff believe that there is no disagreement between the Applicant and the City 
with respect to these point. City staff are providing a complete analysis for the Development 
Review Board because this is a de novo appeal. 
 

1. Applicable Legal Standard 
 

Appellant has the burden of establishing that a non-conforming structure exists by substantial 
evidence in the whole record. ORS 197.835(9)(a)(C); see also Subsection 4.014 of the Development 
Code (stating that the burden of proof is on the Appellant in an appeal). In other words, the 
Development Review Board must be sure that its decision – in favor of or against the Applicant’s 
position – is supported by substantial evidence. 
 

Subsection 4.001 (195.) defines a Non-Conforming Structure as “a legally established building or 
other structure that does not conform with the height, setback, area, lot coverage, or other 
standards for structures of the zone in which it is located.” The definition further states that “a 
structure may be rendered non-conforming through a change in zoning requirements[.]” 
Subsection 4.190 (.01) further states that “[a] non-conforming structure that is in use may continue 
to be used.” The balance of this code Subsection is irrelevant to the questions before the 
Development Review Board. 
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To summarize the legal standard articulated above, the Development Review Board should 
answer the following questions:  
 

A. Is the Location’s structure impermissible under a current land use ordinance? 
B. If the answer to the first question is “yes,” was the structure legally established 

and may it continue to be used? 
 

2. Relevant Facts 
 

A. Is the Location’s structure impermissible under a current land use ordinance? 
 

The structure as it currently exists does not conform to many of the design and development 
standards in Subsection 4.132 (.06), such as building placement and frontage requirements, 
location of parking in relation to the building, building setbacks, height and number of stories, 
façade design, and architectural materials and treatments. A waiver to these standards for the 
existing structure has not been applied for, nor has a waiver been granted.  
 

B. Was the structure legally established and may it continue to be used? 
 

The Planning Director has conceded that the structure was legally established and complied with 
the applicable ordinances and standards when it was approved in 1991, and therefore may 
continue to be used in its current state.  
 

3. Planning Director’s Decision 
 

The Planning Director’s Decision addressed this question as follows (see page 3 of Exhibit A4):  
 

“[T]he structure is a legally established Non-Conforming Structure in the TC zone.”  
 

Non-Conforming Site Condition Inquiry: 
 

The Notice of Appeal does not challenge the Planning Director’s Decision on this point. 
Accordingly, City staff believe that there is no disagreement between the Applicant and the City 
with respect to these point. City staff are providing a complete analysis for the Development 
Review Board because this is a de novo appeal. 
 

1. Applicable Legal Standard 
 

Appellant has the burden of establishing that non-conforming site conditions exists by substantial 
evidence in the whole record. ORS 197.835(9)(a)(C); see also Subsection 4.014 of the Development 
Code (stating that the burden of proof is on the Appellant in an appeal). In other words, the 
Development Review Board must be sure that its decision – in favor of or against the Applicant’s 
position – is supported by substantial evidence. 
 

Non-Conforming Site Conditions are defined in Subsection 4.001 (194.) as “a legally established 
site that does not conform with the landscaping, parking or other site development standards of 
the zone in which it is located.” The definition further states that “a site may be rendered non-
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conforming to development standards through a change in zoning requirements[.]” Subsection 
4.191 (.01) further states that “[a] property with non-conforming site conditions that is in use may 
continue to be used.” The balance of this code Subsection is irrelevant to the questions before the 
Development Review Board. 
 

To summarize the legal standard articulated above, the Development Review Board should 
answer the following questions:  

A. Are the Location’s site conditions impermissible under a current land use 
ordinance? 

B. If the answer to the first question is “yes,” were the site conditions legally 
established, and may the Location continue to be used? 

 

2. Relevant Facts 
 

A. Are the Location’s site conditions impermissible under a current land use 
ordinance? 

 

The existing site conditions do not comply with at least two City code sections: 
 

• Subsection 4.132 (.04) A. requires that “all development [in the TC zone] will be consistent 
with the Street Network and Multi-modal Network”. Existing site conditions do not 
conform with this requirement as they do not include the proposed streets, a multi-use 
path, and bicycle facilities shown in the Network within or immediately adjacent to the 
subject property.  

 

• Subsection 4.132 (.05) A. requires that “all development will be consistent with the Open 
Space Network, shown in Figure 4”. The existing site conditions do not include the 
proposed open spaces shown in the northeast corner and along the southeast boundary 
of the subject property and, therefore, are non-conforming with this requirement.  
 

Other site improvement standards of the TC zone address such features as walkway connection 
to building entrances, parking location, landscape design, and plaza areas.  
 
Existing site conditions do not comply with these applicable standards. 
 

B. Were the site conditions legally established, and may the Location continue to be 
used? 

 

The Planning Director has conceded that the site conditions at the Location were legally 
established and complied with the applicable ordinances and standards when it was approved 
in 1991, and therefore the Location may continue to be used.  
 

3. Planning Director’s Decision 
 

The Planning Director’s Decision addressed this question as follows (see page 3 of Exhibit A4):  
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“[T]he existing site conditions are legally established Non-Conforming Site Conditions in the TC 
zone.” 
 

Neighborhood and Public Comments: 
 

No public comments were received during the public comment period for the appeal.  
 

Conclusion: 
 

Staff recommends that the Development Review Board affirm the Planning Director 
Determination of Non-Conformance (ADMN23-0029) determining that: 

1. There is a legally established non-conforming use at the Location; specifically, that the 
protected use is “a 159,400 square-foot electronics-related retail store.” 
2.  There is a legally established non-conforming structure at the Location. 
3.  There are legally established non-conforming site conditions at the Location. 
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Master Exhibit List: 
 

Entry of the following exhibits into the public record by the Development Review Board confirms 
its consideration of the application as submitted. The list below includes exhibits for Planning 
Case File No. DB24-0002 and reflects the electronic record posted on the City’s website and 
retained as part of the City’s permanent electronic record. Any inconsistencies between printed 
or other electronic versions of the same exhibits are inadvertent and the version on the City’s 
website and retained as part of the City’s permanent electronic record shall be controlling for all 
purposes. 
 

Planning staff Materials 
 

A1. Staff report and Findings (this document) 
A2. Staff’s Presentation Slides for Public Hearing (to be presented at Public Hearing) 
A3. Staff Email Correspondence with Applicant regarding ADMN23-0029, Dated 

November 28, 2023 
A4. ADMN23-0029 Class 1 Planning Director Determination of Non-Conformance, Issued 

December 28, 2023 
  
 

Materials from Applicant 
 

B1. Applicant’s Materials – Available Under Separate Cover 
 Signed Application Form 
 Applicant’s Notice of Appeal 
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Findings: 
 

NOTE: Pursuant to Section 4.014 the burden of proving that the necessary findings of fact can be 
made for approval of any land use or development application rests with the applicant in the 
case. 
 

General Information 
 
Application Procedures - In General 
Section 4.008 
 

The application is being processed in accordance with the applicable general procedures of this 
Section. 
 
Initiating Application 
Section 4.009 
 

The application for Class 1 Review (ADMN23-0029) has the signatures of David Fry of 
Lumberjack LP, owner, and Dan Zoldak of Lars Andersen & Associates, Inc., applicant and 
authorized representative.  
 
Pre-Application Conference 
Subsection 4.010 (.02) 
 

A pre-application conference (PA22-0004) for the subject property was held on March 24, 2022. 
 
Lien Payment before Approval 
Subsection 4.011 (.02) B. 
 

No applicable liens exist for the subject property. The application can thus move forward. 
 
General Submission Requirements 
Subsections 4.035 (.04) A. and 4.035 (.05) 
 

The applicant has provided all of the applicable general submission requirements contained in 
this subsection. The following documents/testimony within Exhibit B1 are hereby deemed 
rejected and are excluded from the record as being beyond the scope of this Class I Review and/or 
not relevant to the Class I Review: 

• Page 6 of 184: 3rd Paragraph – entire paragraph (parking calculations are irrelevant) 
• Pages 18-19 of 184: Photographs (not Wilsonville, irrelevant) 
• Page 19 of 184: 2nd Paragraph – 1st, 2nd, and 3rd sentences (continuing on page 20) 

(relates to Class II) 
• Page 20 of 184: 1st Full paragraph – entire paragraph (relates to Class II) 
• Page 20 of 184: Response to WDC 4.189.02 Change of Use – 2nd sentence (relates to Class 

II) 
• Page 21 of 184: Response to WDC 4.190.05 Non-Conforming Structures – entire paragraph 

(relates to Class II) 
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• Page 184 of 184: Proposed site plan for Home Depot – entire page (irrelevant, relates to 
Class II) 

 
Zoning - Generally 
Section 4.110 
 

The subject property is located in the Town Center (TC) zone, in three (3) TC sub-districts: 
Commercial-Mixed Use (C-MU), Main Street District (MSD), and Mixed Use (MU). There are two 
(2) proposed open space areas within or adjacent to the property. Applicable zoning district and 
general development regulations, as appropriate, have been applied in accordance with this 
Section, as discussed in more detail in the Findings in this staff report. 
 

Request: ADMN23-0029 Class 1 Review Request 
 
Town Center (TC) Zone 
 
Purpose of Town Center Zone 
Subsection 4.132 (.01) 
 

A1. The TC Zone in which the subject property is located is divided into four sub-districts that 
contain recommendations for building form and use to achieve the vision set forth in the 
Town Center Plan. The subject property is located in three (3) TC sub-districts, as shown in 
the map below: Commercial-Mixed Use (C-MU), Main Street District (MSD), and Mixed 
Use (MU). There are two (2) proposed open space areas within or adjacent to the property. 
All adjacent property is also zoned TC. 

 

 
 
Allowed Uses in TC Zone 
Subsection 4.132 (.02) F. 
 

A2. With regard to use, per Subsection 4.132 (.02) F., “retail sales and service of retail products, 
under a footprint of 30,000 square feet per use” is an outright allowed use in the TC zone. 
Although the existing use on the subject property is a retail store and, thus, consistent with 
allowed use in the TC zone, its footprint of 124,215 square feet exceeds the 30,000 square 
feet per use limitation of the TC zone. 
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Permitted and Prohibited Uses in Specific Sub-districts in TC Zone 
Subsection 4.132 (.03) A. 1. 
 

A3. Per Subsection 4.132 (.03) A. 1., single-user commercial or retail (e.g. grocery store or retail 
establishment) that exceeds 30,000 square feet if located on more than one story of a multi-
story building is an additional permitted use allowed in the C-MU sub-district. The current 
use on the subject property does not meet this additional permitted use standard due to its 
large format footprint of 124,215 square feet square feet in a single story, exceeding the 
maximum footprint of 30,000 square feet. 

 
Consistency with Street Network and Multi-modal Network 
Subsection 4.132 (.04) A. 
 

A4. With regard to site conditions, per Subsection 4.132 (.04) A., “all development [in the TC 
zone] will be consistent with the Street Network and Multi-modal Network”. The purpose 
of the network plans (Figures 2 and 3) is to support creation of a highly connected and 
walkable Town Center where there are options for travel. Several proposed streets, a multi-
use path, and bicycle facilities are shown within or immediately adjacent to the subject 
property. Site conditions as they currently exist on the subject property do not comply with 
these applicable standards. 

 
Consistency with Open Space Network 
Subsection 4.132 (.05) A. 
 

A5. Per Subsection 4.132 (.05) A., “all development [in the TC zone] will be consistent with the 
Open Space Network, shown in Figure 4”. Proposed open spaces are shown in the northeast 
corner and along the southeast boundary of the subject property; however, these are not 
included in the existing development. Therefore, existing site conditions do not comply 
with these applicable standards  

 
Consistency with Design and Development Standards of TC Zone 
Subsection 4.132 (.06) 
 

A6. With regard to structures and site design, per Subsection 4.132 (.06), all developments must 
follow the design and development standards unless a waiver is granted by the 
Development Review Board per Subsection 4.132 (.06) D. The existing building, as it 
currently exists on the subject property, does not conform to many of the design and 
development standards in Subsection 4.132 (.06), such as building placement and frontage 
requirements, building setbacks, height and number of stories, façade design, and 
architectural materials and treatments. A waiver to these standards for the existing 
structure has not been applied for, nor has a waiver been granted. Therefore, the existing 
structure does not comply with these applicable standards. 
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Other Development Standards 
 
Non-Conforming Uses 
Subsection 4.001 (196.) and 4.189 
 

A7. A Non-Conforming Use is defined as “a legally established use, which was established 
prior to the adoption of the zoning use requirements for the site with which it does not 
conform” (Subsection 4.001 (196.)).  As noted elsewhere in this report, the existing use at 
the Location has a footprint of 124,215 square feet in a single story with a partial mezzanine, 
which exceeds the footprint of 30,000 square feet per retail user and footprint limitation that 
is allowed in the TC Zone. The use is a legally established Non-Conforming Use in the TC 
zone. 

 
Non-Conforming Structures 
Subsection 4.001 (195.) and Section 4.190 
 

A8. Subsection 4.001 (195.) defines a Non-Conforming Structure as “a legally established 
building or other structure that does not conform with the height, setback, area, lot 
coverage, or other standards for structures of the zone in which it is located”. The definition 
further states that “a structure may be rendered non-conforming through a change in 
zoning requirements or through the acquisition of some portion of the property by a public 
agency.” As noted elsewhere in this report, the structure as it currently exists does not 
conform to many of the design and development standards in Subsection 4.132 (.06), such 
as building placement and frontage requirements, location of parking in relation to the 
building, building setbacks, height and number of stories, façade design, and architectural 
materials and treatments. The structure is a legally established Non-Conforming Structure 
in the TC zone. 

 
Non-Conforming Site Conditions 
Subsection 4.001 (194.) and Section 4.191 
 

A9. Non-Conforming Site Conditions are defined in Subsection 4.001 (194.) as “a legally 
established site that does not conform with the landscaping, parking or other site 
development standards of the zone in which it is located”. The definition further states that 
“a site may be rendered non-conforming to development standards through a change in 
zoning requirements or through the acquisition of some portion of the property by a public 
agency.” As noted elsewhere in this report, existing site conditions do not conform TC zone 
requirements including planned streets, a multi-use path, bicycle facilities, open spaces, 
parking location, landscape design, and plaza areas. The existing site conditions are legally 
established Non-Conforming Site Conditions in the TC zone. 
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From: Luxhoj, Cindy
To: dzoldak@larsandersen.com
Cc: dave@rdjdevelopment.com; Bateschell, Miranda; Rybold, Kim; Daniel Pauly (pauly@ci.wilsonville.or.us)
Bcc: Luxhoj, Cindy
Subject: ADMN23-0029 Class 1 Review Request for 29400 SW Town Center Loop
Date: Tuesday, November 28, 2023 1:51:00 PM
Attachments: image001.png

Mr. Zoldak,
 
This email is in regards to the application you submitted on October 30, 2023, requesting a Class 1
Review for the property located at 29400 SW Town Center Loop West, Case File No. ADMN23-0029.
 
In your application, you state that you are requesting a Class 1 review to confirm the status of the
existing non-conforming use at the above location. If this is your intent, then the City is prepared to
deem your application complete tomorrow, which is the last day within the 30-day completeness
review period. We would then process the application as a Class 1 review per Section 4.030 (.01) A.
7. of the Development Code unless you indicate differently – see options listed below.
 
You also state, however, that The Home Depot, Inc., intends to operate a store within the existing
structure that was previously occupied by Fry’s and, therefore, seeks confirmation from the City that
a warehouse retail store can continue operating at the property. You go on to assert that the two
stores are interchangeable with respect to use as warehouse retailers and indicate that you are
requesting confirmation from the City that this is, indeed, the case. This second request is for written
interpretation of the Development Code and requires Class 2 review per Section 4.030 (.01) B. 3.. As
such, this determination will not be part of the Class 1 review or decision.
 
Below are a few options we have identified for proceeding with your application:

Staffs proceeds with the Class 1 review and issues a determination of non-conforming use at
the subject site.
You submit a request to withdraw the Class 1 review application and apply for a Class 2
review.
Staff proceeds with the Class 1 review and, in addition, you apply for a Class 2 review
requesting written interpretation.

 
If you choose to apply for a Class 2 review, you would select “Class 2 Review Master Plan” as the
application in the City’s online portal and specify “Staff Interpretation (with public notice)” as the
request within your application. For convenience, here is a link to the application portal. The fee for
this application is $2,027, and we would invoice you when the application is submitted to the portal.
 
Please let us know how you prefer to proceed. If you do not submit a request to withdraw the Class
1 by Friday December 8, staff will proceed with the Class 1 review and decision.
 
Thank you,
 
Cindy Luxhoj AICP
Associate Planner
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City of Wilsonville
 
503.570.1572
luxhoj@ci.wilsonville.or.us
www.ci.wilsonville.or.us
Facebook.com/CityofWilsonville

29799 SW Town Center Loop East, Wilsonville, OR 97070

Disclosure Notice: Messages to and from this e-mail address may be subject to the Oregon Public Records Law.
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CITY OF WILSONVILLE • COMMUNITY DEVELOPMENT DEPARTMENT • PLANNING DIVISION 
 Phone 503-682-4960 29799 SW Town Center Loop East www.ci.wilsonville.or.us 
 Fax 503-682-7025 Wilsonville, OR 97070 info@ci.wilsonville.or.us 

December 28, 2023 
 
Dan Zoldak 
Lars Anderson & Associates, Inc. 
4694 W Jacquelyn Avenue 
Fresno, CA 93722  
 
Application No.:  ADMN23-0029 Class 1 Review Request 

Request: Class 1 Review of Use and Structure Conformance Status (per Section 
4.030 (.01) A. 7. of Wilsonville Development Code) 

Location/Legal:  29400 SW Town Center Loop West. Tax Lot 220, Section 14D, Township 3 
South, Range 1 West, Willamette Meridian, City of Wilsonville, Clackamas 
County, Oregon. 

Status: Notice of Planning Director Determination 

 

Dear Mr. Zoldak:  
 
The City received your application on October 30, 2023, for Class 1 Review to confirm the status of the 
existing use and structure at 29400 SW Town Center Loop West. On November 28, 2023, City staff 
contacted you by email providing options for proceeding with your application and requesting that 
you notify staff of your preference by December 8, 2023 (see attached enclosure).  
 
On November 29, 2023, staff conducted a completeness review within the statutorily allowed 30-day 
review period and found the Class 1 Review application to be complete. In the absence of a 
withdrawal of the Class 1 Review application, City staff has proceeded with the Class 1 Review of the 
existing use, structure, and site conditions at the above location per Section 4.030 (.01) A. 7. of the 
Development Code. 
 
Here are some additional data points regarding the subject property: 
 

Tax lot ID:  31W14D00220 
Record No.:  01507257 
County:  Clackamas 
2008 100 Year Floodplain:  No 
City Limits:  Yes 
SROZ (Significant Resource Overlay Zone):  No  
UGB (Urban Growth Boundary):  Yes 
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City of Wilsonville Page 2 
RE: ADMN23-0029 Class 1 Review Request - 29400 SW Town Center Loop December 28, 2023  

 
1. The most relevant previous Planning approvals for the property include: 

• 91PC43 Modified Stage I Master Plan, Phase II Stage II Site Development Plans, 
Amending Condition of Approval 8 of 90PC5 

• 91DR29 Site Design (Architectural, Landscaping) and Signage 
• 01AR01 Minor Architectural Revisions 
• 92DR21 Revise Condition of Approval 15 of 91DR29 regarding placement of 

containerized dumpsters 
• AR09-0053 Zoning Verification 

2. The current Comprehensive Plan designation for the subject property is Town Center. The 
property is not located in an Area of Special Concern.  

3. The current zoning classification, including any applicable overlay districts, for the subject 
property is Town Center (TC; adopted by Ordinance No. 835, June 5, 2019). The property is 
located in three (3) TC sub-districts: Commercial-Mixed Use (C-MU), Mixed Use (MU), and 
Main Street District (MSD). There are two (2) proposed open space areas within or adjacent to 
the property. The adjacent property zoning designation is TC on all sides. 
 

 
 

4. The current use of the property is Fry’s Electronics, a large format (159,400 square feet), 
electronics retail store, which has been vacant since 2021.  

5. The original approval for development of the subject property in 1991 (Case File Nos. 91PC43 
and 91DR29) characterized the use as “a retail business with the anonymous name “Project 
Thunder” “a 159,400 square foot electronics-related retail store”. Zoning was Planned 
Development Commercial (PDC) with the property located in a functional use area under the 
Town Center Master Plan of Central Commercial (CC). Typical recommended uses in CC 
included department stores, retail stores, business machines retail sales and service, and 
similar retail or service establishments. Except for the purpose of determining minimum 
parking requirements for the site, which disaggregated the building square footage into such 
uses as retail commercial, service, office, restaurant, and storage, the primary use of the site 
was considered commercial retail or retail store. 

6. According to the zoning ordinances and regulations for the TC zone, the current use of,  
structures on, and site conditions of, the subject property are legally established Non-
Conforming (see Wilsonville Code Sections 4.132, 4.189, 4.190, and 4.191.) The following is a 
non-exhaustive list of the applicable ordinances and regulations: 
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City of Wilsonville Page 3 
RE: ADMN23-0029 Class 1 Review Request - 29400 SW Town Center Loop December 28, 2023  

 
• With respect to use, per Subsection 4.132 (.02) F., “retail sales and service of retail 

products, under a footprint of 30,000 square feet per use” is an outright allowed use in 
the TC zone. Further, per Subsection 4.132 (.03) A. 1., use-related regulations for the 
sub-districts Commercial-Mixed Use (C-MU) and Main Street District (MSD), under 
additional permitted uses state that “single-user commercial or retail (e.g. grocery store 
or retail establishment) may exceed 30,000 square feet if located on more than one story 
of a multi-story building”. The existing use on the subject property, per the original 
approval as described above, is a large format (159,400 square feet), single-story with 
partial mezzanine, single-user electronics retail store that exceeds a footprint of 30,000 
square feet. Therefore, the use is a legally established Non-Conforming Use in the TC 
zone. 

• With respect to structures, per Subsection 4.132 (.06), the purpose and intent of the 
design and development standards of the TC zone is, in part, “to provide high quality 
design in new development and redevelopment that promotes a sense of community 
identity and implements the Wilsonville Town Center Vision”, and “provide 
sustainable development through the adaptive reuse of existing buildings”. All 
developments must follow the design and development standards unless a waiver is 
granted by the Development Review Board per Subsection 4.132 (.06) D. The existing 
building as it currently exists on the subject property does not conform to many of the 
design and development standards in Subsection 4.132 (.06), such as building 
placement and frontage requirements, location of parking in relation to the building, 
building setbacks, height and number of stories, façade design, and architectural 
materials and treatments. A waiver to these standards has not been applied for, nor has 
a waiver been granted, for the existing structure. Therefore, the structure is a legally 
established Non-Conforming Structure in the TC zone. 

• With respect to site conditions, per Subsection 4.132 (.04) A., “all development will be 
consistent with the Street Network and Multi-modal Network”. The purpose of the 
network plans (Figures 2 and 3) is to support creation of a highly connected and 
walkable Town Center where there are options for travel. Several proposed streets, a 
multi-use path, and bicycle facilities are shown within or immediately adjacent to the 
subject property. Per Subsection 4.132 (.05) A., “all development will be consistent with 
the Open Space Network, shown in Figure 4”. A proposed open space is shown in the 
northeast corner and along the southeast boundary of the subject property. Other site 
improvement standards of the TC zone address such features as walkway connection 
to building entrances, parking location, landscape design, and plaza areas. Existing site 
conditions do not comply with the applicable standards. Therefore, the existing site 
conditions are legally established Non-Conforming Site Conditions in the TC zone.  

7. There are not any variances, special permits/exceptions, ordinances, or conditions that apply 
to the subject property. See case files cited above for Conditions of Approval.  

 
Based on the application materials, prior land use approvals, existing site conditions, and the 
applicable zoning ordinances and regulations, it is the determination of the Planning Director that 
Fry’s Electronics, on the subject property at 29400 SW Town Center Loop West, is a legally established 
Non-Conforming Use in a Non-Conforming Structure with Non-Conforming Site Conditions in the 
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City of Wilsonville Page 4 
RE: ADMN23-0029 Class 1 Review Request - 29400 SW Town Center Loop December 28, 2023  

 
TC zone. The complete record for this application is available on the City’s online portal under Case 
File No. ADMN23-0029. 
 
In your application on October 30, 2023, requesting Class 1 Review to confirm the status of the 
existing use and structure at the subject site, you also stated that The Home Depot, Inc., intends to 
operate a store within the existing structure that was previously occupied by Fry’s. You, therefore, 
sought confirmation from the City that a warehouse retail store can continue operating at the 
property. You went on to assert that the two stores are interchangeable with respect to use as 
warehouse retailers and indicated that you were requesting confirmation from the City that this is, 
indeed, the case. That second request is for written interpretation of the Development Code and 
requires Class 2 Review per Section 4.030 (.01) B. 3. In response to the options for proceeding with 
your application that staff provided to you via email on November 28, 2023, you submitted, on 
December 15, 2023, an application for Class 2 Review (Case File No. AR23-0031); that application is 
currently in the 30-day completeness review period, which expires on January 14, 2024. Therefore, 
nothing in this Class 1 decision shall be construed to provide a determination one way or another 
with regard to the interpretation requested in the subsequent Class 2 Review (re: Home Depot, Inc.). 
 
This information was provided on December 28, 2023, by the undersigned, on behalf of the City of 
Wilsonville, per request and as a public service. The undersigned certifies that the above information 
contained herein is believed to be accurate and is based upon, or relates to, the information supplied 
by the requestor. The Zoning Authority assumes no liability for errors and omissions. All information 
was obtained from public records, which may be inspected during regular business hours. 
 
If you have any questions, please contact me at 503-682-4960, or at bateschell@ci.wilsonville.or.us.  
 
Sincerely, 
   
 
 
 
Miranda Bateschell 
Planning Director 
City of Wilsonville 
 
cc via email: David Fry, Lumberjack LP, dave@rdjdevelopment.com 
 
Enclosure: City Staff Email Correspondence to Applicant, dated November 28, 2023 
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From: Luxhoj, Cindy
To: dzoldak@larsandersen.com
Cc: dave@rdjdevelopment.com; Bateschell, Miranda; Rybold, Kim; Daniel Pauly (pauly@ci.wilsonville.or.us)
Bcc: Luxhoj, Cindy
Subject: ADMN23-0029 Class 1 Review Request for 29400 SW Town Center Loop
Date: Tuesday, November 28, 2023 1:51:00 PM
Attachments: image001.png

Mr. Zoldak,
 
This email is in regards to the application you submitted on October 30, 2023, requesting a Class 1
Review for the property located at 29400 SW Town Center Loop West, Case File No. ADMN23-0029.
 
In your application, you state that you are requesting a Class 1 review to confirm the status of the
existing non-conforming use at the above location. If this is your intent, then the City is prepared to
deem your application complete tomorrow, which is the last day within the 30-day completeness
review period. We would then process the application as a Class 1 review per Section 4.030 (.01) A.
7. of the Development Code unless you indicate differently – see options listed below.
 
You also state, however, that The Home Depot, Inc., intends to operate a store within the existing
structure that was previously occupied by Fry’s and, therefore, seeks confirmation from the City that
a warehouse retail store can continue operating at the property. You go on to assert that the two
stores are interchangeable with respect to use as warehouse retailers and indicate that you are
requesting confirmation from the City that this is, indeed, the case. This second request is for written
interpretation of the Development Code and requires Class 2 review per Section 4.030 (.01) B. 3.. As
such, this determination will not be part of the Class 1 review or decision.
 
Below are a few options we have identified for proceeding with your application:

Staffs proceeds with the Class 1 review and issues a determination of non-conforming use at
the subject site.
You submit a request to withdraw the Class 1 review application and apply for a Class 2
review.
Staff proceeds with the Class 1 review and, in addition, you apply for a Class 2 review
requesting written interpretation.

 
If you choose to apply for a Class 2 review, you would select “Class 2 Review Master Plan” as the
application in the City’s online portal and specify “Staff Interpretation (with public notice)” as the
request within your application. For convenience, here is a link to the application portal. The fee for
this application is $2,027, and we would invoice you when the application is submitted to the portal.
 
Please let us know how you prefer to proceed. If you do not submit a request to withdraw the Class
1 by Friday December 8, staff will proceed with the Class 1 review and decision.
 
Thank you,
 
Cindy Luxhoj AICP
Associate Planner
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