MEMORANDUM

TO: WHITTIER CITY COUNCIL
FROM: BRIAN V. GERD
RE: LITIGATION RE FLEMING INJUNCTION

CLIENT: CITY OF WHITTIER
FILE NO.: 507456.92

DATE: AUGUST 7, 2026

This memorandum summarizes the history and current status regarding City of
Whittier v. Eric Fleming, 3AN-24-08691CI. Itis our understanding that the purpose of this
memorandum is to provide a written report that can be shared with the City Council.
Accordingly, because this document is being prepared in anticipation of distribution, this
report sets forth the facts regarding the procedural history and current status of this
litigation. Discussion of specific legal analysis or litigation strategy is confidential work
product subject to attorney-client privilege and thus is not detailed in this document.

On August 22, 2024, the City’s Public Works Director received notice showing that
work was being performed on property owned by Mr. Eric Fleming that included the
installation of a culvert within the bounds of the City’s drainage easement. Whittier
Municipal Code 17.36.030 states that: “It is unlawful to perform significant grading work,
tree removal or other landscape alteration or to erect, construct, reconstruct alter, move
or change the use of any building, sign, or other structure or improvement within the city
without obtaining a permit from the city zoning administrator.” Mr. Fleming’s property is
located within the City and the work being performed on the property falls within the scope
of this provision of the Code. No permit was issued authorizing this work.

The Public Works Director attempted to contact Mr. Fleming regarding this work
via phone, but received no response. He requested that the Director of Public Safety
speak with Mr. Fleming informing him of the need to cease work and obtain a permit
before taking any such actions. The Director of Public Safety met with Mr. Fleming that
day and, using the Director’s phone, Mr. Fleming spoke directly with the Public Works
Director regarding this matter. The Public Works Director verbally informed Mr. Fleming
of the need for a permit for this work and that the culvert he was installing would not be
approved because it does not meet the City’s requirements, as its design is more prone
to freezing, creating blockages and potential flooding. The Public Works director informed
Mr. Fleming of how to obtain and submit a permit application, advised where approved
culverts were available for purchase, and provided other guidance in how he could
proceed with the desired development on his property before concluding the conversation
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stating: “You shall not install or perform any work within the drainage ditch without a
signed permit.”

Following this conversation, Mr. Fleming spoke with the Director of Public Safety
stating that he intended to install the culvert and continue with the work anyway. The
Director of Public Safety responded that proceeding with that work without a permit could
result in legal consequences. Nevertheless, the City received photographic evidence later
that day showing that Mr. Fleming had continued his work installing the culvert despite
the clear warning that such action violated the City’s Municipal Code. In response to these
actions, the City issued a Notice of Violation and Stop Work Order on August 23, 2024
ordering any further work on the property cease and desist.

Whittier Municipal Code Section 17.40.020 states that “the city attorney shall,
immediately upon such violation being called to his attention, institute injunctive,
abatement, or other appropriate action to prevent, enjoin, abate, or remove such
violation.” As required by that provision of the Code, following issuance of the Notice to
Stop Work Order the City instructed counsel to file this lawsuit as necessary to prevent,
enjoin, abate, or remove violations of the Code. Counsel filed suit on September 5, 2024,
requesting that the court issue an order ruling that Mr. Fleming must obtain the
appropriate building and land use permits required by law before further developing his
property and requiring Mr. Fleming to restore the property to its prior condition before the
unauthorized work.

On September 27, 2024 the City sent Mr. Fleming a letter noting that the lawsuit
had been filed, while also stating that it was willing to work with Mr. Fleming to resolve
the issue outside of litigation if he submitted applications for required permits and
variances and if those applications addressed requirements to bring the unpermitted work
that had been done on the land into conformance with various technical requirements for
the culvert. Three months later, Mr. Fleming filed a land use permit on December 24,
2024. This application addressed some of the issues identified in the September 27,
2024 letter, but it did not respond to all of the identified issues that needed to be cured,
including the technical requirements for the unauthorized culvert that he installed without
a permit.

While this second application was pending before the City, Mr. Fleming took the
initiative to file a Motion for Judgment on the Pleadings in the litigation alleging that: 1)
the City denied him rights to “liberty and property” and deprived him of “due process”; 2)
that the City was misinterpreting the municipal code; and 3) that the City provided no
evidence of his violating the code. Because these identified issues had not yet been
resolved via the second permit application, counsel responded on behalf of the City in the
lawsuit opposing Mr. Fleming’s motion and filing a cross-motion for Judgment on the
Pleadings arguing that it was entitled to judgment as a matter of law because Mr. Fleming
admitted in in his answer to having performed work on his property without a permit and
that work fell within the scope of WMC 17.36.030.

Those competing motions remained pending before the Court for a number of
months. In the interim, on April 30, 2025 the City completed its evaluation and
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conditionally approved Mr. Fleming’s December 27, 2024 application contingent on an
inspection of the property/culvert to ensure that it met the technical requirements
previously identified both by the Public Work’s Director in August 2024 and in the City’s
September 27, 2024 letter. The City instructed Mr. Fleming to “please contact the City to
schedule the required post-installation inspection.” To our knowledge, Mr. Fleming did not
respond or schedule an inspection as directed by the conditional approval. Two months
later, on July 8, 2025, counsel reached out to Mr. Fleming via email, noted that the
conditional approval (pending inspection), could potentially resolve the need for litigation,
and asked if Mr. Fleming would agree to pause the litigation while the conditional approval
was determined. Mr. Fleming never responded to that email.

On August 7, 2025 the Court issued an order on these pending motions, ruling in
favor of the City. The Court Order states:

Mr. Fleming hasn’t proven that the claim the City of Whittier brings is
baseless, but rather acknowledges that some of the work may have
required a permit. The installation of the culvert and the drive were direct
violations of WMC 17.36.030, which requires a permit for such significant
projects. Mr. Fleming hasn’t shown that there are any disputes of material
fact, nor has presented any evidence of what work was actually done, or of
any of the agreements he claims to have made. The injunction requested
does notimpede on his right to land or liberty, as it provides that Mr. Fleming
can still make improvements on his property, given that he goes through the
proper permitting process.

Significantly, the City did not request the imposition of any fines or penalties that would
be authorized under WMC 17.40.050. Rather, the City only requested the Court issue an
order requiring Mr. Fleming to comply with the requirements of the Whittier Municipal
Code for his development. The City did request reimbursement of a portion of its incurred
costs and attorney’s fees as is permitted under the Alaska Rules of Civil Procedure.

In the year since that ruling, Mr. Fleming has filed at least seven motions asking
the Court to reconsider or set aside its ruling in favor of the City. Each time, the Court has
summarily ruled in favor of the City, finding Mr. Flemings claims and arguments meritless
and upholding its decision. In April 2026, Mr. Fleming filed a notice of appeal to the Alaska
Supreme Court. The Court is gathering the record for that appeal, and briefing is expected
to occur this fall.

Given the active litigation with Mr. Fleming, our advice is that the City should direct
any communications from Mr. Fleming regarding the active Court case, lawsuit, or appeal
to counsel. The City, in its function in reviewing and processing land application permits
or other requests relating to the use of Mr. Fleming’'s property can engage in
communications as it normally would on those matters.
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