ORDINANCE NO. 2018-7

AN ORDINANCE OF THE CITY COUNCIL FOR THE CITY OF WESTLAKE, FLORIDA, ESTABLISHING
PURCHASING PROCEDURES AND GUIDELINES FOR AQUIRING GOODS, SERVICES AND/OR
CONSTRUCTION RELATED SERVICES FOR THE CITY OF WESTLAKE; PROVIDING FOR CODIFICATION,
PROVIDING FOR SEVERABILITY, AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, the City of Westlake desires to implement procedures consistent with Florida Statutes,

Chapter 287, which procedures will guide the City in the procurement of commaodities, goods, services
and construction related projects; and

WHEREAS, under Florida Statutes, Chapter 287, the legislature created statutory guidelines to
ensure honesty and integrity of local governments in public procurement, which reduces the appearance

of favoritism and inspires public confidence in the award of contracts in an economic and equitable
manner; and

WHEREAS, the legislature further provided provisions for ethical considerations in the
procurement of public commodities and contractual services by requiring uniform procedures and written
documentation of the decision-making process; and

WHEREAS, consistent with the requirements as set forth in the Florida Statutes for the award of
contracts, for the procurement of goods and services and construction related contracts, the City of

Westlake intends to adopt policies, procedures, practices and guidelines in furtherance of the
procurement laws; and '

WHEREAS, the adoption of purchasing policies, procedures, practices and guidelines will ensure
that public procurement is performed in an honest and equitable manner, and inspire confidence in the
public for the City of Westlake that the local elected officials are operating in a manner that will preserve
the public health, safety and welfare with regard to the expenditure of funds for the public.

NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL FOR THE CITY OF WESTLAKE, FLORIDA,
AS FOLLOWS:

ARTICLE | PURPOSE, DEFINITIONS, BID PROCEDURES

SECTION 1: Purpose: The purpose of this division is to provide for a fair and equitable method of
administering purchases of goods and services in order to maximize the purchasing value of public funds
and to provide procedures and guidelines governing those purchases. The City shall utilize a solicitation
process which encourages small business, minority owned business and women owned business
participation even on items which are exempted from Council approval.

SECTION 2: Definitions:  The following words, terms and phrases, when used in this chapter,

shall have the meanings ascribed to them in this section, except where the context clearly indicates a
different meaning:



Addenda means additional directions, modifications and alternations to solicitation which is
issued as separate document prior to the time of receipt of bids or proposals.

Amendment means the method of changing the terms and conditions or requirements of a
contract or agreement after its execution. All amendments must be approved in writing and signed by
the city manager and contractor. Amendment must include all changes in terms and /or conditions
including total amount of the amended contract.

Appropriation means a legislative authorization to expend public funds for a specific purpose.
Funds set apart for a specific use.

Award means the acceptance of a hid, offer or proposal by the proper authorized designee. The
city council must approve all awards over the authority of the city manager, with the exception of
emergency purchases.

Best and Final Offer means the rational granting the City Manager or his/her designee discretion

in taking action to allow qualified bidders participating in a competitive bid process to provide a sealed
best and final offer.

Best Interest of the City means the rational granting the City Manager or his/her designee
discretion in taking action most advantages to the city when it is impossible to interpret adequately a
specific response by law or regulation,

Best Value means a method of award that uses a cost/benefit analysis to define the best
combinations of quality, services, time, and cost considerations over the useful life of the acquired item.

Bid means a written offer submitted to the city by a prospective offeror to furnish specific services,
supplies, or construction services in response to an invitation for bid.

Bid Acceptance means the unconditional receipt of the bid at the designated bid location within
the time frame and conditions set in the bid document. Any alterations to the bidder’s offer after the
close of the bid or any deviations from the conditions set in the bid document may result in the rejection
and removal of the bid.

Bid Bond means a sum of money, which could be in the form of a cashier's check, irrevocable letter
of credit, money order or a bond issued by a surety, deposited with a bid or proposal guaranteeing the
bidder or offeror will not withdraw the bid or proposal for a specific period of time, will furnish bonds
as required, and will accept a contract, if awarded, or forfeit the bid bond.

Bid Deposit means a certified check, cashier’s check, bank money order, band draft or any national
or state bank, surety bond or cash deposited with and as instructed by the prospective purchaser to
guarantee the bidder will, if selected, accept the contract in accordance with the bid. If the bidder does
not accept the contract, the bidder forfeits the amount of the deposit.

Bid Opening means the process of opening and reading bids conducted at the time and place
specified in the Invitation for Bid, and/or advertisement and in the presence of all who wish to attend
the bid opening.



Bid Performance Bond means a sum which is issued usually by a surety assuring the city that once
the contract is awarded, the contractor will meet its obligations under the contract.

Bid Waiver means a process, whereby supplies or services may be procured without formal
competitive bidding process when determined to be in the best interest of the city.

Blanket Purchase Order means a purchase order under which a party agrees to provide supplies
or services to the city on a demand basis, acceptance of which constitutes a contract.

Business means any corporation, partnership, individual, sole proprietorship, joint stock company,
joint venture, association or any other private legal entity.

Certificate of Insurance means a certificate issued by a reputable insurance company evidencing
that the company has the appropriate insurance.

Change Order means a written alteration to a formal contract or purchase order entered in
accordance with the terms of the contract or in accordance with the solicitation.

City means the City of Westlake, Florida.

City Manager means the city manager of the City of Waestlake, Florida, and/or
authorized designee.

Compensation means the amount paid by the agency for goods or services regardless of whether
stated as compensation or stated as hourly rates, overhead rates, or other figures or formulas from
which compensation can be calculated.

Competitive Bidding means the submission of prices by individuals for firms competing for a
contract, privilege, or right to supply merchandise or services.

Competitive Sealed Bids or Competitive Sealed Quotes means the process of receiving two or
more sealed bids, proposals, or replies submitted by responsive vendors and includes bids, proposals,
or replies transmitted by electronic means in lieu of or in addition to written bids, proposals, or replies.

Competitive Sealed Proposal means a method for acquiring goods, services, and construction for
public use in which discussions or negotiations may be conducted with responsible bidders who submit
proposals and prices in the competition that meet the required criteria. Competitive sealed proposal
is the preferred method of sources selection in the City.

Competitive Solicitation or solicitation means an invitation to bid, a request for proposals, or an
invitation to negotiate.

Confidential Information means any information which is available to an employee only because
of the employee's status as an employee of the city and is not a matter of public knowledge or available
to the public on request.

Consultant means one who provides professional advice or services including, but not limited to:
attorneys, architects, engineers, surveyors and accountants.



Consultants' Competitive Negotiation Act means a procedure established in Florida Statutes §
287.055, as periodically amended, for acquiring professional architectural, engineering, landscaping
architectural or land surveying services.

Contract means a binding contractual instrument, including, but not limited to contracts, leases,
purchase orders, interlocal agreements, grants, sales agreements, service agreements, joint
participation agreements, maintenance agreements, attachments, change orders, addendum, bonds,
fee schedules, and any other related documents for incorporation into the contractual agreement.

Contracts means every contract, unless otherwise exempt as per the section below, shall contain
language that obligates the contractor to comply with the applicable provisions of this section. The
contract shall include provisions for the following:

(1)  The contractor certifies and represents that it will comply with this section during the entire
term of the contract.

(2)  The failure of the contractor to comply with this section shall be deemed to be a material
breach of the contract, entitling the city to pursue any remedy stated below or any remedy
provided under applicable law.

(3)  The City may terminate the contract if the contractor fails to comply with this section.

(4)  The City may retain all monies due or to become due until the contractor complies with this
section.

Contract Administrator means city manager duly authorized designee requesting items and/or
services and the designated City contact for the particular contract.

Contractor means any person or entity having a contract with the City.

Contractual Services includes, without limitation, printing; gas; fuel; cleaning services; purchase,
installation, rental, repair and maintenance of equipment; machinery; construction and consultant
contracts and other personal property; lease of real property and office space by the city as lessee; and
all other contractual supplies, materials equipment and services not specifically excluded from these
procedures.

Construction means the process building, altering, repairing, improving, or demolishing any
structure or building or roadway or utility or other improvements of any kind to any real property
owned or under the control of the City. It does not generally include the routine operation, repair, or
maintenance of existing structures, buildings, or other real property. Florida Statutes, §255.20.

Construction of Utilities means all such reservoirs, sewerage systems, trunk sewers, intercepting
sewers, pumping stations, wells, intakes, pipelines, distribution systems, purification works, collecting
systems, treatment and disposal works, airports, hospitals, jails and golf courses, and gas plants and
distribution systems.

Cooperative Purchasing means the procurement conducted by or on behalf of more than one
public procurement unit. The combining of requirements of two or more public procurement units, in
order to obtain the benefits of volume purchases and/or reduction in administrative expenses.

Council means the Mayor and City Council of the City of Westlake, Florida.



Debarment means the exclusion of a person or business from participating in a procurement
activity for an extended period of time, as specified by law, because of an illegal or irresponsible action.

Design-Build Contract means a single contract with a design-build firm for the design, and
construction of a public construction project.

Design-Build Firm means a partnership, corporation, or other legal entity that:

(1)  Is certified under F.S. § 489.119, to engage in contracting through a certified or registered
general contractor or a certified or registered building contractor as the qualifying agent; or

(2)  Is certified under F.S. § 471.023, to practice or to offer to practice engineering; certified
under F.S. § 481.219, to practice or to offer to practice architecture; or certified under F.S. §
481.319, to practice or to offer to practice landscape architecture.

Design Criterio Package means performance oriented drawings or specifications of the public
construction project. The design criteria package must furnish sufficient information to permit design-
build firms to prepare a bid or a response to the city's request for proposal, or to permit the city to
enter into a negotiated design-build contract. The design criteria package must specify performance
based criteria for the construction project, including the legal description of the site, survey information
concerning the site, interior space requirements, material quality standards, schematic layouts and
conceptual design criteria of the project, cost or budget estimates, design and construction schedules,
site development requirements, provisions for utilities, stormwater retention and disposal, and parking
requirement applicable to the project.

Design Criteria Professional means a firm which holds a current certificate or registration under
F.S. Ch. 481, to practice architecture or landscape architecture or a firm which holds a current certificate
as a registered engineer under F.S. Ch. 471, to practice engineering and who is employed by or under
contract by the city to provide professional architect services, landscape architect services, or
engineering services in connection with the preparation of the design criteria package.

Designee means a duly authorized representative.

Discount from list contracts means those contracts whereby price is determined by applying a
percentage discount from an established catalog or list price.

Emergency means a situation or occurrence of a serious nature involving urgent and extreme
matters of public health, safety, and welfare, or which requires the safeguarding of city assets.

Emergency Purchase means a purchase make without following the normal purchasing
procedures in order to obtain goods or services quickly to meet an urgent and unexpected requirement
where health and public safety or the conservation of public resources is at risk. The City Manager or
his/her designee shall have the authority to make emergency purchases of not more than the current
bid threshold without competitive bids, provided that all such purchased shall be reported to the City
Council at the next regularly scheduled meeting.

Employee means an individual employed by the City drawing a salary or wages from the City.



Evaluation Committee means a group of three or more persons selected by the city manager to
review proposals received in response to an RFP. The evaluation committee may include persons who
are not employed by the city.

Evaluation Sheet means the forms used by the evaluators to evaluate proposals. Each evaluator
shall sign and date his or her evaluation sheet. The factors included in the evaluation sheet are factors
related to management capability, technical capability, manner of meeting performance requirements,
cost and other important considerations which were incorporated.

Exceptional Purchose means any purchase of commodities or contractual services excepted by
city ordinance or policy or rule from the requirements for competitive solicitation, including, but not
limited to, purchases from a single source, purchases upon receipt of less than two responsive bids,
proposals or replies, purchases made by the City after receiving approval from the City Manager or
his/her designee made without advertisement.

Field Purchase Order (FPO) means a document which encumbers the funds and must be approved
using the same steps as a requisition. FPQ's are used in situations when a purchase order is not required
and a direct check is requested.

Grant means the furnishing by the city or a city authorized not-for-profit provider of assistance,
whether financial or otherwise, to any person to support a program or activity, or the furnishing to the
city of such assistance by another person or federal or state agency.

GSA Federal General Services Administration establishes long-term government-wide contracts.
Local government entities may only purchase goods and services related to information technology
from GSA schedule 70, information technology, consolidated (formerly corporate contracts) schedule
contracts containing IT special item number (SIN) and disaster recovery purchasing to recover from a
major disaster. GSA government-wide acquisition contracts (GWACs) are not authorized for use by local
government entities under section 211 of the E-Government Act of 2002.

Identical Bid means a bid that is the same in all salient respects with another bid. Identical tie bids
in accordance with Florida Statutes, Section 287.087, preference shall be given to businesses with drug-
free workplace programs. Whenever, two or more bids are equal with respect to price, quality, and
services are received by the City for the procurement of commodities or contractual services, the bid
received from a business that certifies that it has implemented a drug free workplace program shall be
given preference in the award process.

Informal Bids means process utilized to obtain prices for goods and supplies for all purchases up
to $50,000.00. The acceptable methods are faxed, emailed or mailed written price quotations.

Invitation for Bids All documents, whether attached or incorporated by reference, utilized for
soliciting sealed bids.

Invitation to Negotiate means a written solicitation for competitive sealed replies to select one or
more vendors with which to commence negotiations for the procurement of commodities or contractual
services. The invitation to negotiate is used when the City determines that negotiations may be necessary
to receive the best value. A written solicitation includes a solicitation that is electronically posted.



Lobbyist regulations stipulates that all persons, firms, organizations and corporations seeking
procurement from the city or the award of funds for goods and services must submit a completed and
notarized lobbyist registration form/oath to the city clerk's prior to contacting a member or members
of the city council regarding the city procurement. The lobbyist registration must disclose each party,
person, principal, and/or client represented on city matters.

Local City Vendor or Professional. Any person, firm, partnership, company or corporation with a
regional or main business office located in Palm Beach County. Any person, firm, partnership, company,
or corporation that is authorized to provide any of the services listed in Florida Statutes, §287.055(2)(a)
with a regional or main business office located in Palm Beach County.

Lowest Responsible Bid or Lowest Responsible Quotation means the lowest bid or quotation
received that best responds in quality, fitness and capacity to the requirements of the proposed work
or usage, as specified, from a vendor deemed responsible and responsive to the invitation to bid or
solicitation for a quotation.

Main Business Office: The office where the company leadership is located and

where management and technical staff who possess capabilities to actually perform the work are
located and within the geographical boundary where work has been done continuously for the
previous 12 months. For any company or entity to avail itself of the local preference provisions of
this Division, the main business office shall have paid a business tax receipt, where applicable, to the
City of Cape Coral for at least one full year prior to the bid or proposal submission. The main business
office must have a physical location in an area zoned for the conduct of such business. Post office
boxes are not acceptable for purposes of establishing a physical address.

Minority/Women Business Enterprise: A minority-owned business enterprise or a women-
owned business enterprise or a combination minority and women-owned business enterprise. A
M/WBE is any small business concern which is organized to engage in commercial transactions, which
is domiciled in Palm Beach County, and which is at lease fifty-one (51) percent owned by minority
persons and/or women who are members of an insular group that is of a particular racial, ethnic or
national origin makeup or gender, which has been subjected historically to disparate treatment due
to identification in and with that group resulting in an under-representation of commercial
enterprises under the group’s control, and whose management and daily operations are controlled
by such persons. '

Multiple Award means the award of contract to two or more vendors or contractors to
furnish the same or similar supplies or services, where more than one vendor is needed to meet the
contract requirements for quality, delivery or services.

Payment Bond means a promise of a surety assuring payment to all persons supplying labor or
materials in the work provided for in a contract. The city has the discretion of requesting a payment
bond when the construction contract is $250,000.00 or less,

Performance Bond means a promise of a surety, sometimes referred to as "completion bond,"
assuring the city that once the contract is awarded, the contractor will perform its obligations under
the contract,



Person means any business, corporation, partnership, individual, union, agency, committee, club,
organization, or group of individuals.

Piggyback Method means a form of intergovernmental cooperative purchasing in which an entity
requests competitive sealed bids, enters into a contract, and arranges as part of the contract for other

public purchasing units to purchase from the selected vendor under the same terms and conditions as
itself.

Procurement buying, purchasing, renting, leasing, or otherwise acquiring any supplies, services
and construction. It also includes all functions that pertain to the obtaining of any supplies, service, and
construction, including description of requirements, selection and solicitation of sources, preparation
and award of contracts and all phases of contract administration.

Professional Services means any services where the city is obtaining advice, instruction, or
specialized work from an individual, firm or agency specifically qualified in a particular area. Professional
services may include a report, or written advice which may be lengthy; however, the main thrust of the
service is not considered labor, but the exercise of intellectual ability.

Protest means a written complaint presented to the City Manager in reference to the award of a
contract which resulted from an RFP, RFQ, or bid.

Public Bid Disclosure Act (Florida Statutes § 218.80). When a department wishes to release a
construction bid or RFP, all of the city's permits or fees, including, but not limited to, all license fees,
permit fees, impact fees, or inspection fees, payable by the contractor to the city must be disclosed. If
the RFP does not require the response to include a final fixed price, the city is not required to disclose
any fees or assessments in the RFP. However, at least ten days prior to requiring the contractor to
submit a final fixed price for the project, the city shall make the disclosures required by F.S. § 218.80.

Public Records means those records as defined in Florida Statutes, Chapter 119.

Purchase means the words used in a solicitation to describe the supplies, services, and
construction to be purchased, and includes specifications attached to, or made a part of the solicitation.

Purchase Order means a purchaser's document to formalize a purchase transaction with a vendor,
conveying acceptance of a vendor's proposal. The purchase order should contain statements as to
quantity, description, and price of the supplies, services, or construction ordered, and applicable terms
as to payment, discounts, date of performance, transportation, and other factors or suitable references
pertinent to the purchase and its execution by the vendor. A purchase order binds the vendor in a
contractual relationship with the City.

Request for Proposal means a solicitation for proposal to provide a solution to a problem or a
course of action or a determination of data findings useful to the City. An RFP is characterized by
description of the desired results and a scale of how the proposals will be evaluated to obtain the
results. Negotiation on any part of the RFP is permissible. The RFP includes all documents, whether
attached or incorporated by reference, utilized for soliciting proposals. Compensation paid to a
proposer is negotiated once the top-rated proposer has been determined.



Request for Quotation is an informal request for prices normally used for procurement below the
formal contract threshold. The request for quotation includes all documents whether attached or
incorporated by reference, included in a solicitation for guotations.

Request for Qualifications (prequalification of bidders) is the screening of potential vendors in
such factors as financial capability, reputation, professional expertise and management in order to
develop a list of qualified vendors. Once the list of pre-qualified vendors is created, a bid or RFP is
created and released to the pre-qualified list.

Responsible Bidder A person or firm who has the capability in all respects to perform fully the
contract requirements, and the tenacity, perseverance, experience, integrity, reliability, capacity,
facilities, equipment and credit which will assure good faith performance of the contract.

Responsive Bidder means a person who has submitted a bid which conforms in all material
respects to a solicitation. A bid or proposal of a responsive bidder must be submitted on the required
forms, which contain all required information, signatures, notarizations, insurance, bonding, security,
or other mandated requirements required by the bid documents to be submitted at the time of bid
opening.

Sealed Bid means a bid that has been submitted in a sealed envelope to prevent its contents from
being revealed or known before the deadline for the submission of all bids.

Services mean the furnishing of labor, time, specifications and technical assistance by a contractor,
including both professional and general services. This term shall not include employment agreements.

Small Business means a business domiciled in Palm Beach County and certified by the county
which is an independently owned and operated, for profit, business concern organized to engage in
commercial transactions.

Sole Source means the only source known to be able to perform a contract, or the one source that
among others that, for justifiable reason, is found to be the most advantageous for the purpose of
contract award.

Specifications mean any description of the physical or functional characteristics or of the nature
of a supply, service and construction item. It may include a description of any reqguirement for
inspecting, testing or preparing a supply, service and construction item for delivery. Specifications may
also contain provisions for inclusion of factors which will lead to the ultimate calculation of lowest total
cost. All specifications shall seek to promote overall economy for the purposes intended, and encourage
competition in satisfying the city's needs and shall not be unduly restrictive.

Supplies shall mean and include all supplies, materials, and equipment.

Sunbiz means the website maintained by the department of state, division of corporation listing
all companies incorporated in the state, including registered fictitious names and foreign corporations.

Surplus Property means City-owned which is no longer needed for public use.

Tax Savings Direct Purchases. The City is recognized by the state as being exempt from state sales
tax and use tax and is therefore, qualified for an exemption from Florida and all other state sales taxes



on the purchase of tangible personal property if certain criteria are met. The City may realize savings of
sales tax on selected material and equipment needed for use in public works contracts. Public works
contracts are projects for public use or enjoyment, financed and owned by the city, in which private
firms install tangible property that becomes part of a City facility. See rule 12A-1.094 and Florida
Statute, § 212.08(6). The City will implement the DPTSP for projects of $1,000,000.00 or above.

Unit Price mean the cost per unit of a product or service.

Using Agencyis any department, agency, commission, bureau or other unit to the City
government using supplies or procuring contractual services.

Vendor means an actual or potential supplier of an item, service, and construction.

Vendor Performance means an action or inaction taken by a vendor under a contract, purchase
order, or other binding agreement with the city. Nonperformance, which is an action or inaction, which
does not comply with the specifications, and/or terms and conditions of a contract or purchase order.

Waiver of Bid means a process where authorized by law or rule whereby the City Manager may
procure items without competitive bidding procedures because of unigque circumstances related to a
particular need or procurement.

Section 3: Competitive Bidding Required.

(A) Competitive Sealed Bids: All purchases of and contracts for equipment, supplies and
contractual services, when the estimated cost shall exceed $50,000.00, except as
specifically provided in this section, shall be based, wherever possible, on competitive
sealed bids. The City Manager is authorized to purchase and contract for equipment,
supplies and contractual services and pay for a construction change order(s) when the cost
do not exceed ten percent of the contract costs or $50,000.00, whichever is less, without
further City Council approval.

(B) tnvitation for Bids: For all purchases subject to competitive bidding, the Procurement
Division shall issue an invitation for bids which includes specifications, and all contractual
terms and conditions applicable to the anticipated purchase. In the event of any conflict
between the invitation for bids and this article, the provisions of this article shall prevail.

(C) Addenda: After an invitation for bids is issued and before the bid opening, the
Procurement Division may issue one or more written addenda for the purpose of clarifying
specifications or other matters relating to the bid.

No addenda will be issued within five business days prior to bid opening without
extending the bid opening date.

(D)} Public Notice: All invitations for bids shall be published at least once in a newspaper of
general circulation in the city a minimum of ten calendar days preceding the last day set for
the opening of bids. The public notice shall state the place, date and time of the bid opening;
a general description of the subject matter of the bid, and where bid forms and
specifications may be obtained. The city may utilize electronic bidding either through its
own database or a third-party vendor. The public notice shall contain the internet bidding
web address. This will be a standard sealed bid electronic submission and a vendor's
electronic signature will be accepted.
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(E) Bid Security: The invitation for bids may specify that some form of bid security is required.
Bid bonds may be required, in the discretion of the City Manager, on all bid solicitations
where the estimated cost is in excess of $50,000.00. The bid bond shall provide that if the
bid is:

a. Rejected by the city; or

b. Accepted and the bidder executes the contract and furnishes an appropriate bond,
if required, then the bid bond is void, otherwise it remains in full force and effect.
The security may be in the form of a certified check, a cashier's check, treasurer's
check or bank draft of any national or state bank. If the city permits a bidder to

l withdraw its bid, no action shall be taken against the bidder or the bid security. If a

5 bidder indicates that it has made a mistake that is of a magnitude that it will not be

willing to perform a contract based on its bid, then the city shall not be obligated to

formally accept the bid of that firm as a prerequisite to making a claim against the
bid bond and the bid bond shall so provide. A vendor who fails or refuses to execute
the contract within 15 calendar days after City Council approval shall forfeit the bid
security, unless the city is solely responsible for the delay in executing the contract.

The City Council may, upon the refusal or failure of the successful bidder to execute

the contract, award the contract to the next lowest responsible and responsive

bidder. In such event, the amount of the lowest bidder's bid security shall be applied
by the city to the difference between the lowest and the lowest responsible and
responsive bid, and the surplus, if any, shall be returned to the lowest bidder.

(F} Bid Opening: Bids shall be opened publicly at the time and place designated in the
invitation for bids. The amount of each bid, and other relevant information as the
Procurement Manager deems appropriate, together with the name of each bidder shall be
recorded. Sealed bids received by the city are exempt from public disclosure until a time as
the city provides notice of intent to award, or ten calendar days after bid opening,
whichever is earlier.

(G) Ranking of Responsive Bidders:  The City Manager shall establish purchasing procedures
which increase small business, minority owned business and women owned business
participation in procurement within the City. Contracts shall be awarded to a certified small
business, minority owned business or women owned business submitting the lowest
responsive, responsible when the small, minority or women owned business is within ten
(10%) of the lowest non-small, minority owned or women owned business proposal.

Section 4: Formal Contract Procedure.

All equipment, supplies and contractual services, except as otherwise provided in this section, when
the estimated cost shall exceed $50,000.00 shall be purchased by formal, written contract from the
lowest responsive, responsible bidder, after due public notice inviting proposals has been given;
however, the City Council, upon request of the City Manager, may waive the requirement for a formal
written contract when such a contract would not be in the best interest of the City.

Section 5: Award of Contract.

(A) City Manager Recommendation: The City Manager shall have the authority to
recommend to the City Council award of contracts. Contracts shall be awarded to the lowest
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responsive, responsible bidder, or as otherwise determined in the best interest of the City.
The City Manager may establish a point system for small business, minority owned and
women owned business in the evaluation of proposals. The City Council shall not be involved
in the preparation, submittal and evaluation of bids, request for proposals and other
purchases, including attendance at or participating in presentations to or deliberations by a
selection committee or contact with persons, firms, organizations and corporations
submitting bids or proposals to the City. Following an evaluation of responses received for
bids, request for proposals, and other purchases, the City Manager shall have the authority
to recommend to the City Council award of contracts. After placement on the agenda, the
City Council reviews the City Manager's recommendations and may direct any
communications, inquiries or gquestions regarding the contract award to or through the City
Manager.

Lobbyist: In accordance with administrative procedures and policies, and the City's
lobbying ordinance, all persons, firms, organizations and corporations seeking a procurement
from the City or the award of funds for goods and services must submit a completed and
notarized lobbyist registration form/oath to the City Clerk's prior to contacting a member or
members of the City Council regarding a City procurement. Lobbyists shall cease all contact
and communication with the City Council within the period of time as stated in the lobbying
ordinance before the date set for a decision on a matter.

Lowest Responsive Bid/Quote: In determining the lowest responsible bid or quotation, the
following shall be considered, in addition to price:

(1) The quality of commodities or services offered;

(2) The ability, capacity, and skill of the vendor to perform the contract or provide the
commodities or services required;

(3) Whether the vendor can perform the contract or provide the commodities or services
promptly, or within the time specified, without delay or interference;

(4) The sufficiency of the vendor's financial resources and the effect thereof on the
vendor's ability to perform the contract or provide the commodities or services;

(5) The character, integrity, reputation, judgment, experience, and efficiency of the
vendor;

(6) The quality of vendor's performance on previous orders or contracts for the city;

(7) Litigation by the vendor on previous orders or contracts with the City;

(8) Compliance by the vendor with federal, state and local laws and ordinances relating
to the subject of the purchase or contract;

(9) The ability of the vendor to provide future maintenance and service where such

maintenance and service is essential;

(10) Internal cost of vendor's proposal, including any additional expenditure required by
the city to complete the project or purchase; and

(11) Life cycle costs, including costs of purchase, maintenance, and disposal, less residual
value over the expected life of the product.
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(E)

Process to Apply the Local Vendor Preference (LVP) to Bids:

Purchases and contracts within the authority of the City Manager may be given consideration
to local preference by application of the guidelines in this subsection. In the award of bids and
the determination of the lowest, best and responsible bidder, the City Council may award a
preference based upon vendors, contractors or subcontractors who are local with a preference
as follows:

(1)

Local Contractor/Vendor Preference. When the lowest responsive bid has been

submitted by a non-local qualified contractor/vendor (hereafter non-local bidder), and a
qualified local contractor/vendor has submitted a responsive and responsible bid, the local
contractor/vendor with the lowest bid shall have the opportunity to match the bid submitted
by the lowest responsive non-local bidder provided that the local contractor/vendor's bid
price does not exceed the non-local bidder's bid price by more than the following

percentages:

a.  Main business office in the City of Westlake - 10%;
b.  Regional office in the City of Westlake - 7.5%,;

¢.  Main business office in Palm Beach County - 5%;
d.  Regional office in Palm Beach County - 2.5%.

—
N
~—

When a non-local bidder submits the lowest bid price, but there is a local
contractor/vendor whose bid price does not exceed the percentages stated above, the
Procurement Manager shall notify the local contractor/vendor in writing of its
opportunity to match the lowest bid price submitted by a non-local bidder. The local
contractor/vendor shall have five business days from the date of receipt of notification
to match the bid submitted by the lowest non-local bidder.

In the event the local contractor/vendor declines or is not able to submit a matching
fow bid, the local contractor/vendor with the next lowest responsive and responsible
bid whose bid price does not exceed the percentages of the lowest bid price shall be
notified in writing by the Procurement Manager of its opportunity to match, within five
business days of receipt of notification, the lowest bid price. This procedure shall be
followed until there are no more local contractors/vendors whose responsive bid is
within percentages specified above.

Any contractor/vendor who desires to be considered for the local contractor/vendor
must apply for such status as set forth herein. If a nonlocal proposer submits a bid
or proposal that includes subcontractors that qualify for local vendor, in order to
receive local preference consideration, the proposer must identify all local vendors
that will be utilized as subcontractors, and delineate for each the specific elements
of work each local vendor will be responsible for performing and the dolar value of
work as a percentage of the total contract value.

Exceptions to Application of LVP: Preference for a local contractor/vendor shall not apply
to any of the following purchases, contracts or situations:

a.

Goods or services provided under a cooperative purchasing agreement or piggyback.
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Contracts for professional services subject to the Consultant's Competitive
Negotiation Act (F.S. § 287.055), except as otherwise provided herein.

Purchases or contracts which are funded, in whole or in part, by a governmental
entity and the laws, regulations, or policies governing such funding prohibit
application of that preference.

Purchases made or contracts let under emergency or noncompetitive situations
exempt from competition,

Where the application of local preference to a particular purchase, contract or
category of contracts is within the award authority of the City Manager, the City
Manager may waive the local preference upon good cause shown.

Where the City Council is the awarding authority the City Council may waive, for good

cause shown, the application of the local preference to a particular purchase,
contract, or category of contracts.

(F) Application of Local Vendor Preference for Requests for Proposals: When evaluation points
are used to evaluate through a solicitation, and when a non-local business is the highest
ranked proposer, and the ranking of a local firm is within ten percent of the total 100 ranking
points, then the city may elect to negotiate with the local firm first.

Section 6:

Purchases Over $35,000.00 Require City Council Approval.

The City Manager shall have the authority to execute all procurement related purchase orders,

contracts, contract amendments and contract renewals in the amount of $35,000.00 or jess.
The City Manager shall have discretion to establish guidelines for purchases over $15,000.00

but less than $35,000.00. The City Council shall approve all purchases over thirty-five thousand

{$35,000.00) dollars.

reviewed and approved by the City Attorney prior to execution on behalf of Westlake.

Section 7:»

Emergency Purchases:

An “Emergency” is defined as a situation brought about by a sudden unexpected turn of events,
such as an Act of God, riots, fires, floods, accidents, or any circumstance or caused beyond the control
of the City in the normal course of conducting business. An emergency purchase is made to alleviate a
situation where there is a threat to health, safety, welfare, injury or loss to the City that can only be
rectified by immediate purchase of equipment, supplies, materials or services.

The City Manager may authorize emergency purchases on weekends, holidays or after hours.

The authorization may be in excess of $35,000.00 dollars, but may not exceed $50,000.00, where the

immediate requisition of goods or services are required.

Section 8:

Exception to Bid Requirements.

Only the following situations are exempted from the competitive bid requirements of this article:

(1)

Emergency Purchases. In urgent cases of compelling emergency which require the
immediate purchase or repair of equipment, supplies or contractual services, the city
manager is empowered to secure, by open market procedure at the lowest
obtainable price, any equipment, supplies, repairs or services not exceeding
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(6)

Section 9:

(1)

(2)

$50,000.00. The City Manager shall place a notation on the agenda of the next
regularly scheduled City Council meeting advising of the emergency purchase.

Professional Services. Contracts for professional services involving peculiar skill,
ability, experience or expertise, which are in their nature unique and not subject to
competitive bidding, are exempt from the competitive bidding requirements of this
article; however, a formal written contract, approved by the council, shall be
required for all such contracts in excess of $25,000.00.00, and any applicable state
law, such as the Consultant's Competitive Negotiation Act, shall be followed.

Noncompetitive Supplies. Noncompetitive supplies, available only from one source,
such as unique, patented or franchised supplies, are exempt. The City Manager is
authorized to purchase and contract for noncompetitive supplies in excess of
$50,000.00, provided authorized funds are available in the annual budget and
records of purchases exceeding $50,000.00 are available for review in the
procurement department.

One Bid or No Bid Received. Inthe event that only one bid is received by the city, the
City Manager is authorized to negotiate a lower price from the bidder. If no bids are
received, the City Manager, when time or economic considerations warrant, may
attempt to obtain three informal written quotations. If at least two written quotations
are received, the purchase may proceed without the necessity for a rebid. Such

purchases in excess of $50,000.00 require a formal, written contract approved by the
City Council.

Unique Circumstances. Where the City Council finds unique circumstances to
establish that competitive bidding is not in the best interest of the City; however,
such purchases in excess of $50,000.00 shall require a formal, written contract
approved by the City Council. The City Council, upon request by the City Manager,
may waive the requirement for a formal written contract when such a contract would
not be in the best interest of the city.

Bids and Contracts from Other Entities. The City Manager is authorized to use
competitive bids and formal contracts from other entities.

Exclusions to Procurement Procedures: The provision of this section shall not apply
where:

The procurement of dues and memberships in trade or professional organizations;
registration fees for trade and career fairs, subscriptions for periodicals and
newspapers; advertisements; postage; expert witness; legal and mediation services;
lobbying services; abstracts of title for real property; title searches and certificates; title
insurance for real property; real estate appraisal services, water, sewer,
telecommunications and electric utility services; copyrighted materials or patented
materials including, but not limited to, technical pamphlets, published books, maps,
testing or instructional materials; fees and costs of job-related seminars and training.
Travel expenses, hotel accommodations and hotel services.
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(3) The contractor is a governmental entity.

(4) The contract is for the sale or lease of property.

(5) The covered contract is necessary to respond to an emergency.

(6) The provision of this section would violate grant requirements, the laws, rules or
regulations of federal or state law.

(7) The city council waives compliance of this section in the best interests of the city,

including but not limited to, the following circumstances:
a. Where only one solicitation response is received.
b. Where more than one salicitation response is received, but the

solicitation demonstrates that none of the proposed solicitations can comply
with the requirements of this section.

Section 10: Waiver of Procurement Procedures. The City Council may authorize the waiver of
procurement procedures upon the recommendation of the City Manager that it is in the city's best
interest to do so to obtain goods and services which cannot be acquired through the normal purchasing
process due to insufficient time, the nature of the goods or services, or other factors. Purchases
authorized by the waiver process shall be acquired with such competition as is practicable under the
circumstances and only after a good faith review of all available sources and negotiation as to price,
delivery and terms. There shall be no waiver of procurement procedures for procurements that are
subject to the provisions of F.S. §§ 287.055 or 255.20.

Section 11: Tie Bids: In the event two or more bids are equal with respect to price, quality and
service, preference will be given in the following order:

The bidder that has its main business office in the city;

The bidder that as its regional office in the city;

The bidder that has its main business office in Palm Beach County;
The bidder that has its regional office in Palm Beach County;

The bidder that has his or her business in the State of Florida;

A state or county certified minority-owned bidder;

A bidder that promotes a drug-free environment; and
Alphabetical.

S®m o o0 T

Section 12: Cooperative Purchasing.

The City Manager may procure, without following formal contract procedure, all supplies, materials,
equipment and services, which are cooperative purchases and shall have the authority to join with other
units of government in cooperative purchasing plans or to purchase pursuant to formal written

contracts or competitive bids of other governmental units, when the best interests of the City would be
served.

Section 13: Appropriations Required.
(A) No obligation for expenditures of City funds may be incurred except pursuant to, and only to

the extent of, a specific appropriation of funds in the budget. This provision shall apply,
without being limited to, any formal or informal contractual obligation for the purchase of
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lease supplies, services or equipment, and personal services. No money may he drawn from
the treasury of the City nor may the appropriate City officials execute any check, draft,
warrant, note or other negotiable instrument, except pursuant to, and only to the extent of,
a specific appropriation of funds in the budget to be debited for such payment.

(B) No obligation for the expenditure of money, nor drawing of funds from the treasury, in excess
of $1,000.00 may occur unless there is a written certification from the finance director or
his/her designee certifying that there exists an adequate unencumbered balance of
appropriate and available funds.

() The City Manager, in a matter of public necessity, may incur obligations or expend funds, not
in excess of $25,000.00 without complying with this article or the requirements for public
bidding, provided that he/she places the ratification of these expenditures on the first
regularly scheduled council meeting occurring after the incursion or expenditure. In an
emergency involving urgent, and extreme matters of public health, safety or welfare, the City
Manager may exceed this monetary limitation, provided that, on the same business day that
he/she takes such action, the City Manager shall request that a special Council meeting be
held at the earliest possible time, to ratify that action.

Section 14: Appropriations for Qutstanding Purchase Orders.

A duly authorized appropriation of any given fiscal year shall continue {o be a valid appropriation of a
subsequent fiscal year, without appropriation or inclusion in the later year's budget, providing that the
expenditure pursuant to such appropriation has been authorized by the City Council or a properly
executed purchase order is outstanding at the end of the fiscal year of the original appropriation.
Authority to complete such purchase and expenditure is granted; and if the expenditure is not
completed after a reasonable time, the City Manager is authorized and directed to cancel and close out
the unexpended balance of the appropriation.

Section 15: Procedures for Purchases in Excess of $50,000.00.

Bid Award

(A) All bids in excess of $50,000.00 shall be awarded by City Council as soon as practical after the
bids are opened. Bids shall be awarded to the lowest qualified responsible and responsive
bidder whose bid meets the requirements and criteria set forth in the invitation for bids. In
determining the lowest responsible and responsive bidder, in addition to price, the following
shall be considered:

The ability, capacity, skill and sufficiency of resources of the bidder to perform the contract;

Whether the bidder can perform the contract of provide the service promptly, or within
the time specified, without delay or interference;

3. The character, integrity, reputation, judgement, experience and efficiency of the bidder;
The quality of performance of the bidder on previous city contracts;

5. The previous and existing compliance by the bidder with laws and ordinances relating to
the contract;

6. The quality, availability and adaptability of the supplies or professional or contractual
services to the particular use required; and
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7. The ability of the bidder to provide future maintenance, service or warranty work, if
applicable.

8. The bidder’s status as a small business, minority owned business or a women owned
business as certified by Palm Beach County.

(B) Except as otherwise provided in this division, the purchase of commaodities or services of an
estimated value in excess of $50,000.00 shall be approved by the City Council and may be by
purchase order and/or other written contract with the vendor submitting the lowest
responsible bid whose bid has been solicited, received and approved, pursuant to the following
procedures:

(C)  Advertisements. Notice inviting solicitations. Except of those solicitations that are required
by statute to be advertised in a newspaper, notices inviting solicitations shall be published
electronically. A general description of the commodities or services to be purchased, a
statement of where the solicitation documents may be obtained, and the date, time and
place of receipt is to be provided.

(D)  Security (bid bonds). When the estimated cost of a contract is $150,000.00 or higher, or
| when otherwise deemed necessary by the City Manager, security in the form of a bid bond
; issued by a surety company licensed to do business in the state or a cash bond in an amount
equal to ten percent of the bid shall be prescribed in the public notices inviting bids. When
the City Manager deems it necessary to require a bid bond for bids less than $150,000.00,
the bond shall be in an amount equal to five percent of the bid. A vendor shall forfeit a bid
security upon a refusal or failure to execute the contract within 15 calendar days of the notice
of award of contract, unless the City is solely responsible for the delay in executing the
contract. The City Council may, upon the refusal or failure of the successful vendor to execute
the contract, award the contract to the next lowest vendor.

(E)  Bid Opening Procedures. Sealed written bids shall be returned to the City and identified as
bids on the envelope, together with other information as may be specified in the invitation
to bid. Bids shall be opened in public on the date and at the time and place stated in the
public notices as specified by Florida Statute.

(F}  Rejection of Bids. The City Council may authorize the City Manager to:

a. Reject any and all bids, reject all bids and re-advertise for bids, and/or to waive minor
irregularities in an otherwise valid bid.
b. A minor irregularity is a variation from the bid invitation which does not affect the

price of the bid, or give the bidder an advantage or benefit not enjoyed by other
bidders, or does not adversely impact the interests of the city.

c. In the event the lowest responsive and responsible bid for a construction project
exceeds available funds as certified by the Financial Services Director, and the bid
does not exceed the funds by more than 10%, the Procurement Manager is
authorized, when time or economic considerations preclude re-solicitation of work
of a reduced scope, to negotiate an adjustment of the bid price with the lowest
responsive and responsible bidder, in order to bring the bid within the amount of
available funds.
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Performance and Payment Bonds. A performance bond and a payment bond, or a "contract
bond" combining the elements of a performance and a payment bond, issued by a surety
company licensed to do business in the state, may be required before entering into a
contract, in an amount at least equal to the contract price or such higher amount as may be
found reasonably necessary to protect the best interests of the City except, in limited
circumstances, such as incremental services contracts or blanket purchase orders, where it
has been determined by the department director that the potential liability resulting from
the performance or payment under the contract is an amount less than the full contract price.
If such bond is required, the form and amount of the bond shall be described in the notice
inviting bids. Bonds required hereunder shall be subject to all other provisions of this section
and this Code.

(H) Security in Lieu of Performance and Payment Bonds. In lieu of the bond required by this
section, a contractor may file with the City an alternative form of security in the form of
cash, money order, certified check, cashier's check, an irrevocable letter of credit, or
security of a type listed in Florida Statutes, § 625.301 et seq. Any such alternative form
of security shall be for the same purpose and be subject to the same conditions as those
applicable to the bond required hereunder. The appropriate representative of the City as
described in subsection (5} of this section shall make the determination of the value of
the alternative form of security.

(I} Insurance. The successful bidder is required to obtain at its own expense, all minimum
insurance coverages required in the bid documents and contact documents. The
successful bidder shall submit copies of all insurance certificates to the City for approval.
No work under the contract shall commence until the required insurance has been
obtained and proof of said insurance has been provided.

Change Orders. Any change in the contract price, scope of work or time for completion of
any project following the award of a contract shall be by a written change order, approved
by the City Manager and executed with the same formalities as the contract. However, the
City Manager may approve and execute change orders without City Council approval subject
to the following limitations:

The City Manager may approve any change orders, which do not exceed $50,000.00, for
up to a maximum of ten percent over the award of the City Council. The scope of any
project may not be changed without prior approval of the City Council. No increase in
contract price shall be approved unless there are sufficient funds available for such
purpose.

Contract price decreases may be approved without limitation.

No change order shall materially change the scope of the work unless approved by the City
Council.

fn the event the lowest, most responsive and responsible bid for a project exceeds
available funds, and the City Council does not make available additional funds, the City
Manager is authorized, when time or economic considerations preclude re-solicitation of
bids, to negotiate an adjustment of the bid price as long as the scope of work is not
materially changed with the lowest, most responsive and responsible bidder, in order to
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bring the bid within the amount of available funds. Final negotiations shall be in written
form as approved by the City Manager.

Demonstration of products. All departments that engage firms in the demonstration,
inspection and/or testing of supplies or services for which no formal solicitation has been
advertised, must involve the procurement department in the demonstrations and/or testing.
Where there would be an eventual solicitation for the products and/or services which have
previously gone through a demonstration and/or inspection, it must be made known at the
pre-bid meeting for the particular solicitation released.

Section 16: Protests Procedures.

Any party may present a written protest about the award of a contract as a result of an RFP, RFQ or bid
to the City Manager. Emergency procurements, purchases for goods, supplies, equipment, and services,
the estimated cost of which does not exceed $50,000.00, are not subject to protests.

(A)

Time for Protest. The submission of a protest about the award of a contract, as a result of an
RFP, RFQ or bid, to the City Manager must be made no later than ten calendar days of
approval of notice of award.

Form and Content of Protest. The protest shall be filed in writing with a statement as to the
particular facts and law upon which the protest is based, to the City Manager.

The City Manager will provide a copy of the written protest to the City Attorney and other
appropriate city staff.

Protest Filing Fee. The written protest must be accompanied by a filling fee in the form of a
money order or cashier's check payable to the City in an amount equal to one percent of the
contract value, which resuited from an RFP, RFQ or Bid, but no greater than $5,000.00. The
filling fee shall guarantee the payment of all costs which may be adjudged against the protestor
in any administrative or court proceeding. Failure to submit a filing fee or bond simultaneously
with the formal protest shall invalidate the protest and the City may proceed to the contract as
if the protest was never filed.

If a protest is upheld by the City Manager, the filing fee shall be refunded to the protestor
less any costs assessed under subsection (4), costs, below.

Costs. All costs accrued from a protest shall be assumed by the protestor.

Authority to Resolve Protests. The City Manager and the City Attorney shall have the
authority, to settle and resolve any written protest within 30 days after receipt of the written
protest.

Special Magistrate. In the event the protest is not resolved by the City Manager, a hearing
shall be scheduled by the City before a special magistrate selected by the City, who shall only
determine whether procedural due process has been afforded, whether the essential
requirements of law have been observed, and whether the City Manager's finding are
arbitrary, capricious, or an abuse of discretion. Any hearing shall be limited to two hours per
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side, unless the special magistrate rules otherwise. This requirement is a jurisdictional
prerequisite to the institution of any civil action regarding the same subject matter.

Remedies for Solicitations or Awards in Violation of Law

(1) Prior to bid opening or closing date for receipt of proposals: \f prior to the bid opening
or the closing date for receipt of proposals, the City Manager, after consultation with
the City Attorney, determines that a solicitation is in violation of federal, state or
municipal law, then the solicitation shall be canceled or revised to comply with
applicable law.

(2) Prior to award: If after bid opening or the closing date for receipt of proposals, the
City Manager, after consultation with the City Attorney, determines that a
solicitation or a proposed award of a contract is in violation of federal, state or
municipal law, then the solicitation or proposed award shall be canceled.

(3) After award: If, after an award, the City Manager, after consultation with the City
Attorney, determines that a solicitation or award of a contract was in violation of
applicable law, then:

a. If the person or firm awarded the contract has not acted fraudulently or in
bad faith:

1. The contract may be ratified and affirmed, provided it is determined
that doing so is in the best interests of the city; or

2. The contract may be terminated and the person awarded the contract
shall be compensated for any actual costs reasonably incurred under
the contract, plus a reasonable amount for overhead, prior to the
termination; or

b. Ifthe person or firm awarded the contract has acted fraudulently or in bad faith,

the contract may be declared null and void or voidable, if that action is in the
best interests of the city.

Section 17: Cone of Silence.

(A)

Purpose. A cone of silence shall be applicable to all requests for proposal (RFP), invitations
to bid (ITB), RFLI, or any other advertised solicitations for the provision of goods and services,
professional services, and public works or improvements for amounts greater than
$50,000.00, unless otherwise exempted in this section.

Definition. The term "cone of silence” means a prohibition on:

(1) Any communication regarding a particular RFP, RFQ, ITB, RFLI, or any other
advertised solicitation between a potential proposer, offeror, respondent, bidder,
lobbyist or consultant and the City's staff including, but not limited to, the City
Manager and his/her staff;

(2} Any communication regarding a particular RFP, RFQ, RFLI, ITB or any other advertised
solicitation between a potential proposer, offeror, respondent, bidder, lobbyist, or
consultant and any member of the selection/evaluation committee therefor;

{3) Any communication regarding a particular RFP, RFQ, RFLI, ITB or any other advertised
solicitation between a potential proposer, offeror, respondent, bidder, lobbyist, or
consultant and the Mayor and City Council and their respective staff.
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(D)

Exemptions. Notwithstanding the foregoing, the cone of silence shall not apply to:

(1)

Communications between a potential proposer, offeror, respondent, bidder,
consultant and City purchasing staff, prior to bid opening date or receipt of proposals,
provided the communication is limited strictly to matters of process or procedure
already contained in the corresponding solicitation document;

Duly noticed pre-bid/proposal conferences and site inspections;
Duly noticed site visits to determine the competency of bidders/proposers regarding
a particular solicitation during the time period between the opening of bids/receipt

of proposals and the time the City Manager presents his/her written
recommendation to City Council;

(4) Emergency procurements;

(5) Communications with the city attorney;

(6) Sole source procurements;

{(7) Those purchases that are exempted from competitive requirements

(8) Bid waivers;

(9) Oral presentations before selection/evaluation committees and communications
occurring during duly noticed meetings of selection/evaluation committees;

(10)  Public presentations made to the City Council and communications occurring during
any duly noticed public meeting;

(11)  Communications in connection with the collection of industry comments or the
performance of market research regarding a particular RFP, RFQ, RFLI, ITB or any
other advertised solicitation by the purchasing staff;

(12)  Contract negotiations that occur after an award; and

(13}  Any communication regarding a particular RFP, RFQ, RFLI, ITB or any other advertised
solicitation between the City Manager and his/her staff, and the mayor and City
Council and their staff, following the evaluation process, to discuss the documents
released by the city as well as documents received from responders. The City
Manager shall make available to the Mayor and the City Council all documents
reviewed by the evaluation committee for the top three ranked responders.

Procedure.

(1) Imposition. A cone of silence shall be imposed upon each RFP, RFQ, RFLI, ITB or any
other advertised solicitation when the solicitation is advertised. At the time of
imposition of the cone of silence, the city manager or his/her designee shall issue a
notice thereof to the affected department, the City Clerk, Mayor and City Council and
shall include in any advertised solicitation a statement disclosing that the solicitation
is subject to the cone of silence.

(2) Termination; City Council awarding authority. Except as otherwise provided herein,

the cone of silence shall terminate at the date and time of the City Council meeting
where the award will be made; provided, however, that if the City Council defers the
matter to a future date, the cone of silence shall be re-imposed until such time as the
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matter is brought back before the City Council for further deliberation. In the event
the City Council decides to reject all bids, then the cone of silence shall be lifted.

(3) City manager awarding authority. Except as otherwise provided herein, the cone of
silence shall terminate at the time the originating department issues a written
recommendation to the City Manager; provided, however, that if the City Manager
refers the recommendation back for further review, the cone of silence shall be
reinstated until such time as the city manager issues a recommendation for award
pending the bid protest period.

(E) Penalties. Violation of the cone of silence by a particular bidder or proposer shall render the
award to said bidder or proposer voidable by the city commission. A violation of this section
by a particular bidder, proposer, offeror, respondent, lobbyist or consultant shall subject said
bidder, proposer, offeror, respondent, lobbyist or consultant to $500.00 fine per violation
and debarment.

ARTICLE il. - DESIGN-BUILD PROCUREMENT METHOD

Section 18: Definitions. The following words, terms and phrases, when used in this article,
shall have the meanings ascribed to them in this section, except where the context
clearly indicates a different meaning:

Consultants' Competitive Negotiation Act means Florida Statutes §287.055, as
periodically amended.

Design-build contract means a single contract with a design-build firm for the design and
construction of a public construction project.

Design-build firm means a partnership, corporation, or other legal entity that:

(1) Is certified under Florida Statutes §489.119 to engage in contracting through a
certified or registered general contractor or a certified or registered building
contractor as the qualifying agent; or

(2) Is certified under Florida Statutes §471.023 to practice or to offer to practice
engineering; certified under Florida Statutes §481.219 to practice or to offer to
practice architecture; or certified under Florida Statutes §481.319 to practice or to
offer to practice landscape architecture.

Design criteria package means performance oriented drawings or specifications of the public
construction project. The design criteria package shall furnish sufficient information to permit design-
build firms to prepare a bid or a response to the city's request for proposal, or to permit the city to
enter into a negotiated design-build contract. The design criteria package shall specify performance
based criteria for the public construction project, including the legal description of the site, survey
information concerning the site, interior space requirements, material quality standards, schematic
layout and conceptual design criteria for the project, cost or budget estimates, design and construction
schedules, site development requirements, provisions for utilities, stormwater retention and disposal,
and parking requirements applicable to the project.

Design Criteria Professional means a firm which holds a current certificate or registration under

Florida Statutes, chapter 481 to practice architecture or landscape architecture or a firm which holds a
current certificate as a registered engineer under Florida Statutes, chapter 471 to practice engineering
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and who is employed by or under contract by the city to provide professional architect services,
landscape architect services, or engineering services in connection with the preparation of the design

criteria package.

Section 19: Use of Design-Build Contracts.

(a) Competitive Proposal Selection Process. The competitive proposal selection process involves a
three-phase design-build process.

(1) Design Criteria Package.
a. All design-build projects require a design criteria package.
b. The design criteria package shall be prepared and sealed by a design criteria

professional, employed by or retained by the city.

C. Should the city elect to enter into a professional services contract for the
preparation of the design criteria package, then the design criteria
professional must be selected and contracted in accordance with the

requirements of sections (4) and (5) of the Consultants' Competitive
Negotiation Act.

d. A design criteria professional who has been selected to prepare the design
criteria package shall be ineligible to render services under a design-build
contract executed pursuant to the design criteria package.

(2) Public Announcement. The city shall publicly announce in a uniform and consistent
manner, the fact that design criteria professional services and design-build services
are required, except in cases of valid public emergency as declared by the City
Manager. The announcement shall include a general description of the project,
procedures for obtaining the request for proposals, and the time within which
interested design criteria professionals and design-build firms may submit proposals.

(3) Design-Build Firm Selection.

a. The qualification and selection of at least three design-build firms shall be

made based on qualifications, availability, and past work of the firms,
including the partners or members of such firms,

b, The City Manager shall select three firms submitting the best proposals and
shall present the proposals to the City Council.
C. The City Council shall make the final selection of the design-build firm for the

public construction project based on qualifications, availability, experience
and related factors of the three firms.

d. The City Manager is authorized to develop additional procedures for use of
the competitive proposal selection process for design-build contracts by the
City.
(1) Qualifications-based selection process. The qualifications-based selection

(QBS) is a two-phase, simplified procurement process not requiring the creation and
submission of a design criteria package.

(2) Design-build firm selection.
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a. If the City uses the qualifications-based selection (QBS) method, the City shall
employ or retain a licensed design professional appropriate to the project to
serve as its representative.

b. The OBS method shall include the qualification and selection of at least

design-build firms, based on the qualifications, availability, past work of the
firms including partners or members of such firms.

C. The selection of at least three firms shall be made by the City Manager and
presented to the City Council for final approval of one firm.
(3) Public announcement. The City shall publicly announce in a uniform and consistent

manner, the fact that the design criteria professional services and design-build
services are required, except in cases of valid public emergency as declared by the
city. The announcement shall include a general description of the project, procedures
for obtaining the request for proposals, and the time within which interested design
criteria professionals and design-build firms may submit proposals.

Section 20: Method of Project Selection and Participation.

(A) Prior to the implementation of each proposed construction project, the City Council may
determine which construction method to use based on the nature of the project and the
city's needs and capabilities. The City Council may reject both design-build methods
contained in this article and instead implement the traditional design-bid-build method of
contracting.

(B) Prior to the implementation of each proposed construction project, the City Council shall also
determine whether to use staff or retain an outside design criteria professional.
(C) All final agreements pursuant to this article shall be subject to the approval of the City Council

following recommendations made by the City Manager. The City Council reserves the right
to reject all proposals.

(D) In the case of a public emergency presenting certain conditions that might adversely affect
the life, safety, health or welfare of the residents of the City, or when City employees,
property or equipment are endangered, or when it is necessary to maintain or restore vital
services, to address noncompliance with state statutes or other regulatory laws and permits
or situations which may cause major financial impact to the City should immediate action not
be taken, the City Manager is authorized to negotiate with the best design-build firm
available at the time, and award a design-build contract. The emergency design-build
contract shall be presented to the City Council for ratification at the next scheduled council
meeting.

SECTION 21: The City Council hereby enacts the purchasing policy for the procurement of
commodities, good, services and construction related projects.

SECTION 22:  Severability: Should the provisions of this ordinance be declared to be severable and if
any section, sentence, clause or phrase of this ordinance shall for any reason be held to
be invalid or unconstitutional, such decision shall not affect the validity of the remaining
sections, sentences, clauses, and phrases of this ordinance but they shall remain in effect,
it being the legislative intent that this ordinance shall remain notwithstanding the
invalidity of any part.
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SECTION 23:  Codification: It is the intention of the City Council, and it is hereby ordained that the
provisions of this ordinance shall become and be made a part of the Code of Ordinances
for the City of Westlake, Florida and the sections of this ordinance may be re-numbered
or re-lettered to accomplish such intentions, and the word “ordinance” shall be changed
to “section” or other appropriate word.

SECTION 24:  Effective Date: This ordinance shall be effective upon adoption on second reading.

¥
PASSED this / / day of May, 2018, on first reading.

1)
PASSED AND ADOPTED this day of June, 2018

City of Westla
Roger Mannihg, Mayor

Approved as to Form and Sufficiency

7 j IR
/ F——
Pam E. Booker, City Attorney -~
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