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December 15, 2025 
 
Via FEDEX, Facsimile, and hand delivery 
 
Town of Warrenton Board of Zoning Appeals 
Warrenton Department of Community Development 
21 Main Street 
Warrenton, VA 20188 
bza@warrentonva.gov 
 
 
Via FEDEX and Facsimile: 
 
Copy to: 
Gordon D. Todd, Esq. 
c/o Amazon Data Center Services, Inc. 
Sidney Austin, LLP. 
1501 K Street N.W. 
Washington, D.C. 20005 
 
 

Re: Response to Amazon Petition for appeal of Zoning Administrator’s 
Determination  

 
Ms. Maybach and Members of the Board of Zoning Appeals: 
 
 I represent the Town of Warrenton, VA (“Town”) as the Town Attorney. We are in receipt 
of a November 24, 2025, letter (“Petition”) from counsel for Amazon Data Services, Inc. 
(“Amazon”), Gordon D. Todd, petitioning the Town of Warrenton Board of Zoning Appeals 
(“Board”). This Petition is an appeal of an October 24, 2025 determination (“the Determination”)  
by the Town’s Zoning Administrator, Heather E. Jenkins, in response to Amazon’s request for 
recognition of certain vested property rights.  Ms. Jenkins denied that any such property rights 
exist, thereby triggering the Petition.   
 

We respond to the Petition on behalf of the Town and ask the Board to uphold Ms. Jenkins’ 
Determination. We state our reasons below. 
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I. Background and facts concerning the subject property. 

 
(a) Amazon’s purchase of the Property and the arising judicial action. 

 
The Determination concerns certain property within the Town’s corporate limit which is 

designated as local Tax Parcel No. 6984-69-2419-000 (“Property”). On August 10, 2021, the Town 
Council (“Council”) passed an ordinance, containing a zoning text amendment (“ZOTA”) 
amending Articles 3, 9, and 12 of the Town’s Zoning Ordinance to allow data centers to be built 
and operated within the Town’s industrial zoning district upon the Town Council’s approval of a 
special use permit. This had not been a pre-existing use allowed within the Town.   

 
On or around September 21, 2021, a month after the ZOTA was enacted, Amazon 

purchased the Property at issue. On April 13, 2022, Amazon applied for a special use permit to 
build a data center on the Property (“SUP-22-3”), which was located in the industrial zoning 
district. On February 14, 2023, after months of contested debate, the Town Council formally voted 
to approve SUP-22-3 on a 4-3 vote.   
 

Shortly thereafter, on March 16, 2023, a group of Warrenton citizens timely filed a civil 
action, Charles Cross et al. v. Town of Warrenton, VA, et al. CL23000128-00 (“the Rezoning 
Challenge” or “Action”) challenging the validity of SUP-22-3, seeking inter alia: 

 
(i) declaratory judgment that the ZOTA is void ab initio; 

 
(ii) declaratory judgment that SUP-22-3 is void ab initio; and 

 
(iii) the issuance of a writ of mandamus compelling Town Officials to deny any permits 

or approvals related to SUP-22-3. 
 

The Rezoning Challenge has been pending for the last three years.  It is set to go to trial on 
the merits in March 2026, as explained infra. 

 
On April 18, 2024, while the Rezoning Challenge was pending, the Town approved a Site 

Development Plan (“Site Plan”) submitted by Amazon related to the development of the data 
center – SDP-23-6. On June 14, 2024, a second circuit court action was filed, CL24000303, 
seeking a writ of mandamus requiring the Board to review the legality of the Site Plan.  That action 
is also currently pending; meanwhile, the Town has issued no further permits for development.   
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(b) Current posture of the judicial Action. 
 

On January 14, 2025, the Circuit Court entered a consent order (“the Consent Order”) on 
parties’ request to maintain status quo of the property and prohibiting further approvals from the 
Town related to Amazon’s development of the data center, while the Rezoning Challenge was 
pending. See attached, Exh. A. The consent order decreed: 

  
“Amazon shall not seek, nor shall the Town approve, further permits or approvals 
related to the construction of a data center on the Property, including without 
limitation, land disturbance permits or building permits, nor shall Amazon 
otherwise further construction of the data center on the Property, until a Final Order 
has been entered.” 

 
 The matter is set for trial on March 9, 2026 for seven (7) days, at which time the validity 
of SUP-22-3 will be determined by the Court.  Presumably, a Final Order will be entered at that 
time; until then, the Consent Order governs.   
 
 

(c) Amazon’s request under Va. Code §15.2-2307 and Ms. Jenkins’ Determination 
 

Despite the Consent Order and ongoing injunction maintaining the status quo and 
restricting the Parties from furthering the data center construction, Amazon has now submitted a 
request for a zoning administrator’s determination under Va. Code §15.2-2307 to Ms. Jenkins 
requesting that the Town “recognize the development activities, financial commitments and 
sustained pursuit of project implemented [omitted], and confirm that vested rights have accrued 
for [Amazon] data center project pursuant to the SUP and Site Plan.” See attached, Amazon’s 
request letter as Exh. B (“Request”). 

 
Ms. Jenkins responded to Amazon’s request on October 24, 2025, incorporating a number 

of procedural events that have transpired in the Action as a part of her Determination. Specifically, 
Ms. Jenkins cited the underlying litigation and the Consent Order between Amazon, the Town, 
and the Plaintiffs of the Action to maintain the status quo as the Court determines the vested rights 
of Amazon. See attached, the Determination as Exh. C.   

 
Ms. Jenkins asserted that she could not affirm Amazon’s vested rights under SUP-22-3 and 

the Site Plan “until the Circuit Court actions referenced herein have been fully and definitively 
resolved, as the legality of the [] the [approval of such permits] are wholly dependent on those 
determinations”. Id. For that reason, Ms. Jenkins concluded that Amazon does not “currently 
possess” vested rights under Va. Code §15.2-2307 related to the Property, notwithstanding the 
Town’s prior (now challenged) approvals. Amazon now appeals this Determination. 
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II. The Board’s Jurisdiction 
 

The Board has jurisdiction over Ms. Jenkins’ Determination under Va. Code §15.2-2311 
to review an appeal to a decision made by the Zoning Administrator, i.e. the Determination, which 
was issued pursuant to Va. Code §15.2-2307. 
 
III. Argument 
 

The Board should uphold Ms. Jenkins’ Determination, considering the Parties’ current 
agreement under court order to maintain status quo. Ms. Jenkins’ decision to do otherwise is barred 
by the Court’s standing injunction. For the Town to, through its public officer, affirmatively 
recognize vested property rights under Va. Code §15.2-2307 and §15.2-2311 would put it at risk 
of violating a direct order from the Circuit Court.  

 
In light of the foregoing facts and particularly the entry of a “consent” order staying 

development, Amazon’s appeal under Va. Code §15.2-2307(a) and (b) to secure its vested rights 
under question is not well-taken. The Town, in protection of the rights of its citizens – particularly 
those adversely affected by SUP-22-3 – anticipates a Court determination on the merits of the 
Rezoning Challenge and will not act to frustrate or complicate the facts before the Court before a 
final determination.  Any decision to find “vested rights” would frustrate that litigation and short-
circuit the legal relief available under Va. Code Title 15.2.  Hladys v. Commonwealth, 235 Va. 
145, 148-49 (1988)(there is a presumption of correctness in a zoning administrator’s interpretation 
of a zoning ordinance and the issuance of permits in the absence of bias and improper conduct). 
 

(a) The Court’s Injunction Order is a bar to this action and militates against any 
“reliance” by Amazon 

 
The existing injunction prohibits the Town from issuing approvals or permits related to the 

construction of a data center. It also prohibits Amazon from furthering construction of the data 
center until a final order is issued by the Fauquier Circuit Court. The Town reads this injunction 
as including a prohibition of aiding Amazon in furthering construction through ministerial means. 
Such is the crux of Ms. Jenkins’ Determination. 

 
Ms. Jenkins is a public officer, the Town’s Zoning Administrator for the purposes of Va. 

Code §15.2-2307.  As such, she is bound by the Court’s orders in her official capacity. The Court’s 
injunction is binding on public officers operating in their ministerial capacity. Hutchins v. Carrilo, 
27 Va. App. 595, 610 (1998)(citing Yoder v. Givens, 179 Va. 229, 235 (1942)). Cardenas Flores 
v. Commonwealth, 84 Va. App. 459, 509 (2025)(“[a] judge […] orders must, when otherwise right 
and proper be recognized as valid and binding.”).  

 
The Action currently challenges the validity of SUP-22-3, submitting that the permit is 

void ab initio, primarily due to the failure of the ZOTA to be properly enacted. 
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If this is the case, no determination from the Town’s zoning administrator can change this 

fact. The term “void ad initio” is defined as an instrument null from its inception. Otherwise stated, 
a void instrument is a complete nullity. Singh v. Mooney, 261 Va. 48 (2001). This has been 
recognized doctrine in cases concerning the validity of local government ordinances. See e.g., 
Berry v. Board of Supervisors, 302 Va. 114 (2023); Calway v. city of Chesapeake, 79 Va. App. 
220 (2023); Glazebrook v. Bd. of Supervisors, 266 Va. 550 (2003); City Council of Alexandria v. 
Potomac Greens Assocs. Partnership, 245 Va. 371 1993). 

 
The circumstances around the validity of the SUP-22-3 are currently before the Circuit 

Court of Fauquier County, which has jurisdiction over the Town and Amazon as parties to that 
Action. There is no doubt that a factual determination will be determined by the Court through its 
fact-finding role, whether Amazon’s rights are vested, regardless of SUP-22-3’s validity. Such 
analysis will be necessary to determine whether the petitioners’ prayer to enjoin the Town and 
Amazon from furthering the development of the Property is permitted from a Va. Code §15.2-
2307 standpoint.  
 

Amazon’s recent request is a manufactured attempted to create a new basis for it to rely 
on a government act on which to base its vested rights claims in the Action. This presents Amazon 
with the ability to “circumvent” the entire judicial process. Va. Code §15.2-2307(B) names among 
the enumerated “governmental acts” that a landowner may rely “in good faith” to establish a vested 
right is a “zoning administrator[‘s] […] written […] determination regarding the permissibility of 
a specific use […] of the landowner’s property […].”  

 
That request is both a violation of the Consent Order and expressly defies the purpose of 

Va. Code §15.2-2307, which recognizes and requires “good faith reliance” on governmental acts.   
 
Here, a determination that recognizes SUP-22-3 and the Site Plan vests rights with Amazon 

– without any legal determination of the ZOTA or other governmental acts – would illegally 
circumvent the litigation and could even be binding on the Town.  

 
“[W]hen a zoning administrator has acted within the scope of his employment and made a 

“decision” or “determination” within the meaning of Code §15.2-2311(C), he or she has also 
bound the [Council]”. If they were not binding, “it would afford scant, if any, protection to the 
property owner, and would not serve to “remedy the mischief at which [the statute] is directed.” 
Manu v. GEICO Cas. Co., 293 Va. 371, 389 (2017)(changes in original); Bd. of Supervisors v. 
Bowman, 2025 Va. App. LEXIS 202, *10 (finding that in limited circumstances a land owner can 
rely on the determinations of a zoning administrator even if erroneous to acquire vested rights); 
Lynch v. Spotsylvania County Bd. of Zoning Appeal, 42 Va. Cir. 164 (1997). 

 
Indeed, regardless of whether the Circuit Court determines SUP-22-3 and the Site Plan 

were valid and vested rights, it is possible that Amazon could potentially rely on Ms. Jenkins’ 
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determination – as an independent governmental act – under Va. Code §15.2-2307. If so, the legal 
questions surrounding the ZOTA, SUP-22-3 and the Site Plan could be rendered moot.  Again, 
that cannot be the correct result.     

 
Taking the Consent Order substantively, the Parties agreed to maintain status quo for the 

remainder of the Action. See supra. Amazon is correct that the Consent Order does not apply to 
any rights or privileges that may have already vested. See Petition at pg. 12 (“[i]t did not put the 
parties back to a status quo ex ante; it merely locked the parties into the status quo as it existed on 
January 14, 2025”). But the order does more. It prohibits affirmative acts from either party in 
connection with permits or approval, or furtherance of the construction of the data center.  Now, 
Amazon has done just the opposite – it has asked the Town for an affirmation that its property 
rights in the data center are “vested.” 

 
The Town interprets an affirmative recognition of vested rights as further “approval” by 

the Town in connection with the Property. This is prohibited by the Consent Order. Further, even 
if the Determination would not be considered a permit or approval under the language of the order, 
it would still be an action “further[ing] the construction of the data center on the Property”. The 
Virginia Supreme Court has stated: 

  
“Though an injunction may have been erroneously granted, unless it is absolutely void, it 
is the duty of the parties enjoined to obey it scrupulously, and they will be held to a strict 
observance of it. If they violate the order themselves, or assist or encourage others to 
violate it, they may be punished by the court for their contempt.” (emphasis added). 

 
United Marine Div. of International Longshoremen’s Ass’n v. Commonwealth, 193 Va. 773, 783 
(1952)(citing Deeds v. Gilmer, 162 Va. 157 (1934)). 
 

The Town has rightly elected not to aid Amazon in breaching the Court’s order. 
 

(b) An affirmative determination cannot be retroactively applied on past 
substantial reliance. 

 
Amazon claims there is no serious dispute before the Zoning Administrator prohibiting her 

from recognizing vested rights. See Petition at pg. 6. This ignores the nature of the Action entirely, 
and the Town’s obligations under the Consent Order until permitted to do otherwise.  But as part 
of its argument for recognition - Amazon claims that it had “engaged in significant affirmative 
governmental acts by approving Amazon’s SUP”, as well as approving the Site Plan. These 
comprise of numerous alleged obligations and expenses in reliance of the Town’s prior passing of 
SUP-22-3 and the Site Plan, for example: 

 
• Performed tree felling on-site; 
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• Engaged a general contractor; 

• Performed property management activities; and 

• Began designing and procuring long lead-time equipment.  

See Request at pg. 3-4. 

 All these examples are Va. Code §15.2-2307(a) obligations and expenses incurred in 
reliance on the Town’s previous actions – the approval of SUP-22-3 and the Site Plan respectively. 
None of these activities are dependent on this new governmental act (the Determination) on which 
it may rely. As such, Amazon’s reference to these activities is not relevant to Ms. Jenkins’ 
Determination. None of these activities, obligations, or costs incurred are attributable to Ms. 
Jenkins’ October 24, 2025 letter. These obligations were incurred prior to Amazon’s Request. 
They cannot be construed as obligations “incurred” in “good faith” a reliance on the Town’s 
activities. See Va Code. 15.2-2207(A).   

Further, all of these activities occurred with knowledge that the Rezoning Challenge had 
been filed and was occurring.  It would be impossible for Amazon to “rely” on zoning decisions 
and other actions, which it knew were being challenged in Court.  To allow a litigant in such case 
to simply obtain a “vested rights” determination from the locality would nullify all the legal rights 
pertaining to citizen-plaintiffs under Va. Code §15.2-2285 or otherwise.   

(c) Amazon’s references to the Town’s removal of the Zoning Text Amendment 
in July 2025 is a red herring; and is irrelevant to whether Amazon has vested 
rights in the Property. 

Amazon has referenced the Town’s July 2025 ordinance amending the Zoning Ordinance 
Arts. 3, 9, and 12 removing the 2021 language allowing data centers as a permitted use within the 
Town’s Industrial Zoning District. See Petition at pg. 5. Amazon claims: 

“The Town’s about-face put at risk Amazon’s substantial investment in the Project, to say 
nothing of its $550 million-plus planned future investment in construction, job creation, 
and technical skills education in Warrenton and Fauquier County. This uncertainty 
compelled Amazon to forgo its immediate right to build in Warrenton and instead to lease 
data center space in another locality to fulfil its customers’ needs […].” 

Reference to the July 2025 Zoning Ordinance text amendment – which occurred over two 
years after the Rezoning –  does nothing to bolster Amazon’s claim that its rights vested in approval 
of the SUP-22-3 and the Site Plan.  Indeed, the Minutes from the Council’s passage of that zoning 
ordinance amendment made it plain that it was prospective only in effect.   
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As Amazon has stated throughout its Petition – Va. Code §15.2-2307 states “a landowner's 
rights shall be deemed vested in a land use and such vesting shall not be affected by a subsequent 
amendment to a zoning ordinance”. Va. Code §15.2-2311(C) states: 

 
“[i]n no event shall a written order […] decision […] made by the zoning administrator or 
other administrative officer be subject to change, modification or reversal by any zoning 
administrator or other administrative officer after 60 days have elapsed from the date of 
the written order, requirement, decision or determination where the person aggrieved has 
materially changed his position in good faith reliance on the action of the zoning 
administrator or other administrative officer unless it is proven that such written order, 
requirement, decision or determination was obtained through malfeasance of the zoning 
administrator or other administrative officer or through fraud.” 

 
 Neither the Town Council’s July 2025 “about-face” nor the Determination affected any 
rights that may have legally vested in the time of the Town’s approval of SUP-22-3 or the Site 
Plan – and which will be on trial in March 2026. The Town’s latter actions are neither “a change, 
modification, or reversal” of any valid decision issued by the Town. Amazon’s statement that the 
July 2025 ordinance amendment compelled Amazon to “forgo” its immediate rights in the Property 
is not credible and casts doubt on its reasons for its Request – especially as the Consent Order had 
already been entered six (6) months earlier. The legality of the ZOTA and the 2023 Rezoning will 
be determined by the legal outcome of the Rezoning Challenge – not by a Town Council action 
taken years afterwards.  For these reasons the Board should disregard any reference to the July 
2025 Ordinance change. 
 

 
IV. Conclusion 
 

In light of the pending litigation, the Town is unable to recognize any vested rights Amazon 
may have in Property as they relate to the construction of a data center. This is due to the valid 
Consent Order currently in force by Fauquier County, which prohibits the Town from issuing any 
further approvals or permits to Amazon related to the construction of a data center, as well as the 
requirement of “reliance” as articulated in Virginia law. To do otherwise would potentially render 
the Action moot and thus cause injury to the Town’s constituents whose interests lies in the fair 
administration of justice from the Courts. 

 
The Board should uphold Ms. Jenkins’ Determination and permit the questions to be tried 

in Fauquier County Circuit Court. 
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      Thank you, 
 
 
 
 
 
 
      J. Chapman Petersen 
 
 
Enclosures as stated 
cc: Mayor and Town Council 
 Acting Town Manager 
 Zoning Administrator  
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