DEBRIS MONITORING SERVICE CONTRACT
Project No. 2023-056P'W
CITY OF TUPELO, MISSISSIPPI

THIS CONTRACT, is made and entered into by and between the CITY OF TUPELO, MISSISSIPPI (the
“CITY™), a body Corporate of the State of Mississippi, whose address for mailing is PO Box 1485, Tupelo,
MS 38802 and, DEBRISTECH, LLC. (the "CONTRACTOR"), a state of Mississippi limited liability
company, whose address for mailing is 923 Goodyear Blvd., Picayune, MS, 39466, and is effective as of the
date of latest execution below.

WITNESSETH:

WHEREAS, the City of Tupelo, Mississippi has an emergency management plan that governs the
City’s preparation and response to varying types of emergency situations, including, but not limited to,
weather related disasters that cause damage to trees and vegetation, homes and structures, and public
utilities, when such damage poses a great threat to the safety and wellbeing of the general public creating the
need for swift response by debris collection efforts; and

WIHEREAS, it is most advantageous to the City of Tupelo to procure a 12-month pre-contract for
debris monitoring services by the solicitation of proposals due to the nature of weather-related disasters of
which the extent of the damage often caused by these weather events is rarely unknown and firm fixed-price
contracts for these services, procured by sealed bids, are not well suited to serve the interests of the City of
Tupelo in the event of a weather-related disaster; and

WHEREAS, debris monitoring operations are necessary to ensure that debris removal
activities claimed to the FEMA PA program for reimbursement are completed in accordance
with contract specifications and other supplemental guidance, PA program eligibility criteria, and applicable
Federal and SLTT laws, regulations and other requirements; and

WHEREAS, on November 2™ and 9% of 2023, the City of Tupelo advertised in the local newspaper
having general circulation in the municipality and through the Mississippi Procurement Technical Assistance
Program that it would receive proposals from well-quatified debris monitoring firms to establish a twelve
(12) month pre-contract and such proposals were received no later than 10 am on December 4, 2023
(advertisement attached hereto as Attachment “A™); and

WHEREAS, the City of Tupelo received proposals from three (3) firms having varying degrees of
experience concerning the monitoring of collection, clearance, removal and hauling of disaster related

debris; and

WHEREAS, in accordance with the City’s procurements policies, a review committee consisting of
seven (7) individuals opened and considered each proposal in light of the criteria contained in the RFP
advertisement, and each proposal was scored and ranked by the committee members; and

WHERFAS, based on the scoring criteria and specifications contained in the RFP, DebrisTech,
LLC. received the highest average score, and were awarded a contract by the Tupelo City Council during its
regularly scheduled meeting of December 19, 2023, and such alternate contract may be used in the event that
circumstances necessitate such action.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein and
for other good and valuable considerations flowing unto the parties, the receipt and sufficiency of which is
hereby acknowledged, the CITY and the CONTRACTOR do hereby contract and agree as follows:
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GENERAL CONDITIONS

1. CONTRACTED SERVICES
The Contractor agrees to provide non-exclusive debris monitoring services in accordance with the
specifications set forth herein, and any other documents set forth by the City of Tupelo (City) hereby
incorporated into and made a part of this contract. No oral statements of any person shall modify or
otherwise affect the terms, conditions, or specifications stated in this contract. If other attachments or
exhibits exist which are to be incorporated as part of this contract, the title of each document shall be listed
here, as follows {use additional sheets, if necessary):

Attachment B - Conflict of Interest

Attachment C - Certification Regarding Lobbying

Attachment D - RFP PW23-056 Debris Monitoring Assistance for the City of Tupelo with

related notices, Clarification(s) and Amendment(s)

Attachment E - Scope of Work per included RFP Response

Attachment F - Contract Justification

Attachment G - Mandatory Addendum to all City of Tupelo Contracts

2. ABILITY TO CONTRACT

The Contractor warrants that he/she/it is qualified to provide the services, whether personal or professional,
as outlined in this eontract. The Contractor agrees to conform to existing policies, rules, and regulations of
- the City. The Contractor agrees to maintain throughout the contract period such licensing and/or certification
. as may be requlred by law for the provision of services specified herein, if applicable. The Contractor '
“warrants that it is a validly organized business with valid authority to enter into this contract; that entry into
- and performance under this contract is not restricted or prohibited by any loan, security, financing,
contractual or other contract of any kind; and, notwithstanding any other provision of this contract to the

* contrary, that there are no existing legal proceedings or prospective legal proceedings, either voluntary or
‘ptherwise, which may adversely affect its ability to perform its obligations under this contract.

3. APPLICABLE LAW

* The contract shall be governed by and construed in accordance with the taws of the State of M1331<51pp1
excluding its conflicts of laws, provisions, and any litigation with respect thereto shall be brought in the
courts of the City of Tupelo and or Lee County Mississippi. Contractor shall comply with applicable federal,
state, and local laws and regulations. '

4. COMPLIANCE WITH LAWS -
Contractor understands that the City is an equal opportumty employer and therefore maintains a policy

- which prohibits unlawful discrimination based on race, color, creed, sex, age, national origin, physical
handicap, disability, genetic information, or any other consideration made unlawful by federal, state, or focal
laws. All such discrimination is unlawful and Contractor agrees during the term of the agreement that
Contractor will strictly adhere to this policy in its employment practices and provision of services.
Contractor shall comply with, and all activities under this agreement shall be subject to, all applicable
federal, State of Mississippi, and local laws and regulations, as now existing and as may be amended or
modified.

3. DURATION

" This agreement shall be effective upon the approval by each party as indicated by the signature of 1ts
authorized representative being affixed hereto. The term of this agreement shall be 12-months from such
effective date. '
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6. PROCUREMENT REGULATIONS AND APPROVAL

The contract is designed by the applicable provisions of the Mississippt Personal Service Contract Review
Board (“PSCRB") Rules and Regulations, a copy of which is available at 210 East Capitol, Suite 800,
Jackson, Mississippi 39201 for inspection, or downloadable at http:/www.mspb.ms.gov. It is understood
that the PSCRB does not and will not approve this contract, the guidelines are best determined by the City of
Tupelo that closely parallels the Federal Guidelines required for this contract. Additionally, this contract is
governed by the procurement policies of the City of Tupelo Mississippi, and appropriate State and Federal
laws and regulations concerning the appropriate of funds for the services made a part of this agreement,
including, but not limited to, 2 CFR § 200, Uniform Administrative Requirements and 44 CFR § 13.36.

7. REPRESENTATION REGARDING CONTINGENT FEES

Confractor represents that it has not retained person to solicit or secure a City contract upon an agreement or
understanding for a commission, percentage, brokerage, or contingent fee, except as disclosed in
Contractor’s bid proposal

8. REPRESENTATION REGARDING GRATUITIES

The bidder, offetor, respondent, or contractor represents that is has not violated, is not violating, and
promises that it will not violate the prohibition against gratuities set forth in Section 6-204 (Gratu1t1es) of the
Mississippi Personal Service Contract Review Board Rules and Regulations.

9. DEBARMENT AND SUSPENSION: Contractor certifies to the best of its knowledge and belief, that it:
a. is not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from covered transaction by any federal department or agency or any political subdrv1s1on
or entity of the State of Mississippi;

b. has not, within a three year period preceding this proposal, been convicted of or had a civil
judgment rendered against it for commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public (federal, state, or local) transaction or
contract under a public transaction;

¢. has not, within a three year period preceding this proposal, been convicted of or had a civil
judgment rendered against it for a violation of federal or state antitrust statutes or commission of
embezzlement, theft, forgery, bribery, falsification or destruction of records, making false ‘
statements, or receiving stolen property;

.d. is not presently indicted for or otherwise criminally or cmlly charged by a governmental entity
(federal, state or locat) with commission of any of these offenses enumerated in paragraphs two (b)
and (c) of this certification; and,

e. has not, within a three-year period preceding this proposal, had one or more public transactions
(federal, state, or local) terminated for cause or default.

10. INTEGRATED AGREEMENT/MERGER

This contract, including all contract documents, represents the entire and integrated contractual agreement
between the parties hereto and supersedes all prior negotiations, representations, or agreements, irrespective
.of whether they were written or oral. This contract may be altered, amended, or modified only by a written
document executed by the City and the Contractor. The Contractor acknowledges that it has thoroughly read
all contract documents and attachments and has had the opportunity to receive competent advice and counsel
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necessary for it to form a full and complete understanding of all rights and cbligations herein. Accordingly,
this contract shall not be construed or intetpreted in favor or against the City or the Contractor on the basis of
draftsmanship or preparation.

11. MODIFICATIONS AND CHANGES IN SCOPE OF WORK

All modifications to the contract must be made in writing and signed by both parties to the contract. The City
may order changes in the work consisting of additions, deletions, or other revisions within the general scope
of the contract. No claims may be made by the Contractor that the scope of the contract or of the
Contractor’s services has been changed, requiring changes to the amount of compensation to the Contractor
or other adjustments to the contract, unless such changes or adjustments have been made by written
amendment {o the contract signed by the City and the Contractor. If the Contractor believes that any
particular work is not within the scope of the contract, is a material change, or will otherwise require more
compensation to the Contractor, the contractor must immediately notify the City in writing of this belief. If
the City believes that the particutar work is within the scope of the contract as written, the Contractor will be
ordered to and shall continue with the work as changed and at the cost stated for the work within the scope.

12. AVAILABILITY OF FUNDS

Tt is expressly understood and agreed that the obligation of the City to proceed under this agreement is
conditioned upon the appropriation of funds by the City of Tupelo. If the funds anticipated for the continuing
fulfillment of the agreement are, at any time, not forthcoming or insufficient, of the City to appropriate funds
or the discontinuance or material alteration of the program under which funds were provided or if funds are
not otherwise available to the City, the City shall have the right upon ten (10} working days written notice to
Contractor, to terminate this agreement without damage, penalty, cost or expenses to the City of any kind
whatsoever, The effective date of termination shall be as specified in the notice of termination.

13, PAYMENT

Contractor agrees to accept all payments in United States currency via the City’s check issuing system. The
City agrees to make payment in accordance with Mississippi law on “Timely Payments for Purchases by
Public Bodies,” which generally provides for payment of undisputed amounts by the City within forty-five
(45) days of receipt of invoice. Mississippi Code Annotated § 31-7-305.

i4, E-VERIFICATION

If applicable, Contractor represents and warrants that it will ensure its compliance with the Mississippi
Employment Protection Act of 2008, and will register and participate in the status verification system for all
newly hired employees. Mississippi Code Annotated §§ 71-11-1 ef seg. The term “employee” as used herein
means any person that is hired to perform work within the State of Mississippi. As used herein, “status
verification system” means the Illegal Immigration Reform and Immigration Responsibility Act of 1996 that
is operated by the United States Department of Homeland Security, also known as the E-Verify Program, or
any other successor electronic verification system replacing the E~Verify Program. Contractor agrees to
maintain records of such compliance. Upon request of the City and after approval of the Social Security
Administration or Department of Homeland Security when required, Contractor

agrees to provide a copy of each such verification. Contractor further represents and warrants that any person
assigned to perform services hereafter meets the employment eligibility requirements of all immigration
laws. The breach of this agreement may subject Contractor to the following:

A. termination of this contract for services and ineligibility for any state or public confract in
Mississippi for up to three (3) years with notice of such cancellation/termination being made public;
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B. the loss of any license, permit, certification or other document granted to Contractor by an local,
state, or federal governmental entity for the right to do business in Mississippi for up to one (1} year;
or,

C. both. In the event of such cancellation/termination, Contractor would also be liable for any
additional costs incurred by the City due to Contract cancellation or loss of license or permit to do
business in the City or State.

15. STOP WORK ORDER
This section applies to contracts following the guidelines of the PSCRB as follows:

A. Order to Stop Work: The City, may, by written order to Contractor at any time, and without
notice to any surety, require Contractor to stop all or any part of the work called for by this contract.
This order shall be for a specified period not exceeding 90 days after the order is delivered to
Contractor, unless the parties agree to any further period. Any such order shall be identified
specifically as a stop work order issued pursuant to this clause. Upon receipt of such an order,
Contractor shall forthwith comply with its terms and take all reasonable steps to minimize

the occurrence of costs allocable to the work covered by the order during the period of work
stoppage. Before the stop work order expires, or within any further period to which the parties shall
have agreed, the City shall either:

1. cancel the stop work order; or,
2. terminate the work covered by such order as provided in the Termination for Default

clause or the Termination for Convenience clause of this contract.

B. Cancellation or Expiration of the Order: 1f a stop work order issued under this clause is canceled
at any time during the period specified in the order, or if the period of the order or any extension
thereof expires, Contractor shall have the right to resume work. An appropriate adjustment shall be
made in the delivery schedule or Contractor price, or both, and the contract shall be modified in
writing accordingly, if:

1. the stop work order results in an increase in the time required for, or in Contractor’s cost
properly allocable to, the performance of any part of this contract; and,

2. Contractor asserts a claim for such an adjustment within 30 days after the end of the
period of work stoppage; provided that, if the City decides that the facts justify such action,
any such claim asserted may be received and acted upon at any time prior to final payment
under this contract.

C. Termination of Stopped Work: 1f a stop work order is not canceled and the work covered by such
order is terminated for default or convenience, the reasonable costs resulting from the stop work
order shall be allowed by adjustment or otherwise.

D. Adjustments of Price: Any adjustment in contract price made pursuant to this clause shall be
determined in accordance with the Price Adjustment clause of this contract, if applicable.

16. TERMINATION FOR CAUSE and CONVENIENCE
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A, Termination. The City Engineer or designee may, when the interests of the City so require,
terminate this contract in whole or in part, for the convenience of the City. The City Engineer or
designee shall give written notice of the termination to Contractor specifying the part of the contract
terminated and when termination becomes effective.

B. Contractor's Obligations. Contractor shall incur no further obligations in connection with the
terminated work and on the date set in the notice of termination Contractor will stop work to the
extent specified. Contractor shall also terminate outstanding orders and subcontracts as they relate to
the terminated work. Contractor shall settle the liabilities and claims arising out of the termination of
subcontracts and orders connected with the terminated work. The COO or designee may direct
Contractor to assign Contractor’s right, title, an interest under terminated orders or subcontracts to
the City. Contractor must still complete the work not terminated by the notice of termination and
may incur obligations as are necessary to do so.

17. TERMINATION FOR DEFAULT

A. Default. If Contractor refuses or fails to perform any of the provisions of this contract with such diligence
as will ensure its completion within the time specified in this contract or any extension thereof, or otherwise
fails to timely satisfy the contract provisions, or commits any other substantial breach of this coniract, the
City Engineer or designee may notify Contractor in writing of the delay or nonperformance and if not cured
in ten (10) days or any longer time specified in writing by the City Engineer or designee, such officer may
terminate Contractor’s right to proceed with the contract or such part of the contract as to which there has
been delay or a failure to properly perform. In the event of termination in whole or in part, the City Engineer
or designee may procure similar supplies or services in a manner and upon terms deemed appropriate by the
City Engineer or designee. Contractor shall continue performance of the contract to the extent it is not
terminated and shall be liable for excess costs incurred in procuring similar geods or services.

B. Contractor’s Duties. Notwithstanding termination of the contract and subject to any directions from the
City, Contractor shall take timely, reasonable, and necessary action to protect and preserve property in the
possession of Contractor in which the City has an interest.

C. Compensation. Payment for completed services delivered and accepted by the City shall be at the contract
price. The City may withhold from amounts due Contractor such sums as the City Engineer or designee
deems to be necessary to protect the City against loss because of outstanding liens or claims of former lien
holders and to reimburse the City for the excess costs incurred in procuring similar goods and services.

D. Excuse for Nonperformance or Delayed Performance. Except with respect to defaults of subcontractors,
Contractor shall not be in default by reason of any failure in performance of this contract in accordance with
its terms (including any faifure by Contractor to make progress in the prosecution of the work hereunder
which endangers such performance) if Contractor has notified the City Engineer or designee within 15 days
after the cause of the delay and the failure arises out of causes such as: acts of God; acts of the public enemy:;
acts of the City, State and any other governmental entity in its sovereign or contractual capacity; fires;
floods; epidemics; quarantine restrictions; strikes or other labor disputes; freight embargoes; or unusually
severe weather. If the failure to perform is caused by the failure of a subcontractor to perform or to make
progress, and if such failure arises out of causes similar to those

set forth above, Contractor shall not be deemed to be in default, unless the services to be furnished by the
subcontractor were reasonably obtainable from other sources in sufficient time to permit Contractor to meet
the contract requirements. Upon request of Contractor, the City Engineer or designee shall ascertain the facts
and extent of such failure, and, if such officer determines that any failure to perform was occasioned by any
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one or mote of the excusable causes, and that, but for the excusable cause, Contractor’s progress and
performance would have met the terms of the contract, the delivery schedule shall be revised accordingly,
subject to the rights of the City under the clause entitled (in fixed-price contracts, “Termination for
Convenience,” in cost-reimbursement contracts, “Termination”). (As used in this Paragraph of this clause,
the term “subcontractor” means subcontractor at any tier).

E. Erroneous Termination for Default. If, after notice of termination of Contractor’s right to proceed under
the provisions of this clause, it is determined for any reason that the contract was not in default under the
provisions of this clause, or that the delay was excusable under the provisions of Paragraph (d) (Excuse for
Nonperformance or Delayed Performance) of this ¢lause, the rights and obligations of the parties shall, if the
contract contains a ¢lause providing for termination for convenience of the City, be the same as if the notice
of termination had been issued pursuant to such clause.

F. Additional Rights and Remedies. The rights and remedies provided in this clause are in addition to any
other rights and remedies provided by law or under this contract.

18. TERMINATION UPON BANKRUPTCY

This contract may be terminated in whole or in part by the City upon written notice to Contractor, if
Contractor should become the subject of bankruptey or receivership proceedings, whether voluntary or
involuntary, or upon the execution by Contractor of an assignment for the benefit of its creditors. In the
event of such termination, Contractor shall be entitled to recover just and equitable compensation for
satisfactory work performed under this contract, but in no case shall said compensation exceed the total
contract price.

19. RECORDS AND AUDIT

The Contractor shall maintain such financial records and other records as may be prescribed by the City or
by applicable Federal and State laws, rules, and regutations. These may be kept according to the Contractor’s
usual method of recordkeeping, but must be sufficiently detailed to permit an accurate accounting of contract
funds and program activities. The contract and the procurement of goods and services shall be governed by
the applicable Mississippi statutes and the applicable provisions of the Mississippi Personal Service Contract
Review Board Regulations. The Contractor shall retain these records for a period of three (3) years after final
payment, or until they are audited by the City, whichever event occurs first. These records shall be made
available during the term of the contract and the subsequent three-year period for examination, transeription,
and audit by the Mississippi State Auditor’s Office, its designees, or other authorized bodies. Where audits
are required to be submitted to the City before funding can be released, the audits must be submitted within
the required timeframe and must be acceptable; if a Contractor fails to submit an audit in a timely manner, or
if the audit is unacceptable, the city reserves the right to cancel or suspend the contract at the City’s
diseretion,

20. RECORDS RETENTION

The Contractor agrees to submit to the City quarterly program activity reports thirty (30) days subsequent to
the closing of each quarter. The Contractor agrees to submit to the City quarterly fiscal reports thirty (30)
days subsequent to the closing of each quarter, or other applicable period as made a part of this contract and
agreed to by both parties. The Contractor agrees to permit reasonable program review and evaluation by the
City; to provide access to any pertinent records; arrange meetings with appropriate personnel; permit
inspection of the premises; and to cooperate in any other reasonable requests for fiscal and/or program
information. Provided the Contractor is given reasonable advance written notice and such inspection is made
during normal business hours of the Contractor, the City or any duly authorized representatives shall have
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unimpeded, immediate access to any of the Contractor’s books, documents, papers, and/or records which are
maintained or produced as a result of this contract for the purpose of making audits, examinations, excerpts,
and transcriptions. All records related to this contract shall be retained by the Contractor for three (3) years
after final payment and or final closeout for this declaration is made under this contract and all pending
matters are closed. However, if any audit, litigation, or other action arising out of or related in any way to
this contract is commenced before the end of the three (3) year period, the records shall be retained for one
(1) year after all issues arising out of the action are finally resolved or until the end of the three (3) year
period, whichever is later.

21, INDEPENDENT CONTRACTOR STATUS
This section applies only to contracts for which the Contractor shall serve solely on an Independent
Contractor basis, as follows:

The Contractor, at all times, shall be regarded as an Independent Contractor and shall at no time act as an
agent for the City. Nothing contained herein shall be deemed or construed by the City, the Contractor, ot any
third party as creating the relationship of principal and agent, partners, joint ventures, or any similar such
relationship between the City and the Contractor. Neither the method of computation of fees ot other
charges, nor any other provision contained herein, nor any acts of the City or the Contractor hereunder,
create or shall be deemed to create a relationship other than the independent relationship of the City and the
Contractor. The Contractot’s personnel shall not be deemed in any way, directly or indirectly, expressly or
by implications, to be employees of the City. Neither the Contractor not its employees, under any
circumstances, shall be considered servants, agents, or employees of the City; and the City shall be at no
time legally responsible for any negligence or other wrongdoing by the Contractor, its servants, or agents.
The City shall not withhold from the contract payments to the Contractor any Federal or State
unemployment taxes, Federal or State income taxes, Social Security tax, or any other amounts for benefits to
the Contractor. Further, the City shall not provide to the Contractor any insurance coverage or other benefits,
including Workers’ Compensation, normally provided by the City for its employees. Furthermore, none of
the work performed under this contract shall be subcontracted without prior approval of the City. The City,
throughout the life of the contract, shall have the right of reasonable rejection and apptoval of staff of the
Contractor or its Subcontractors assigned to the work by the Contractor. If the City reasonably rejects staff of
the Contractor or its Subcontractors,

the Contractor must provide replacement staff or Subcontractors satisfactory to the City in a timely manner
and at no additional cost to the City. The day-to-day supervision and control of the

Contractor’s employees and Subcontractors are the sole responsibility of the Contractor.

22. TRADE SECRETS, COMMERCIAL AND FINANCIAL INFORMATION

It is expressly understood that Mississippi law requires that the provisions of this contract which contain the
commodities purchased or the personal or professional services provided, the price to be paid, and the term
of the contract shall not be deemed to be a trade secret or confidential commercial or financial information
and shall be available for examination, copying, or reproduction.

23. CONFIDENTIAL INFORMATION

A. Definition: “Confidential Information™ shall mean:
1. those materials, documents, data, and other information which the Contractor has designated in
writing as proprietary and confidential; and '
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2. all data and information which the Contractor acquires as a result of its contact with and efforts on
behalf of the City, and any other information designated in writing as confidential by the City.

Bach party to this contract agrees to protect alt Confidential Information provided by one party to the other,
to treat all such Confidential Information as confidential to the extent that confidential treatment is alfowed
under State and/or Federal law, and, except as otherwise required by law, not to publish or disclose such
information to any third party without the other party’s written permission, and to do so by using those
methods and procedures normally used to protect the party’s own confidential information. Any liability
resulting from the wrongful disclosure of confidential information on the part of the Contractor or its
Subcontractors shall rest with the Contractor. Disclosure of any confidential information by the Contractor
or its Subcontractors without the express written approval of the City shall result in the immediate
“termination of this contract.

B. Disclosure: In the event that either party to this contract receives notice that a third party requests
divulgence of confidential or otherwise protected information and/or has served upon it a subpoena or other
validly issued administrative or judicial process ordering divulgence of confidential or otherwise protected
information, that party shall promptly inform the other party and thereafter respond in conformity with such
subpoena to the extent mandated by State law. This section shall survive the termination or completion of
this contract. The parties agree that this section is subject to and superseded by Mississippi Code of 1972,
Annotated, Section 25-61-1, et. seq. regarding public access to public records.

C. Exceptions: The Contractor and the City shall not be obligated to treat as confidential and proptietary any
information disclosed by the other party (*“The Disclosing Party”) which:

1. is rightfully known to the Contractor prior to negotiations leading to thls contract, other than
information obtained in confidence under prior engagements;

2. is generally known or easily ascertainable to non-parties of ordinary skill in the business of the
Contractor;

3. is released by the Disclosing Party to any other person, firm, or entity (including governmental
agencies ot bureaus) without restriction;

4. is independently developed by the recipient without any reliance on confidential information;

5. is, or later becomes, part of the public domain or may be lawfully obtained by the C1ty or the
Contractor from any non-party; or '

6. is disclosed with the Disclosing Party’s prior wtitten consent.

D. Contractor agrees to comply with the Administrative Simplifications provisions of the Health Insurance
Portability and Accountablhty Act of 1996, including electronic data interchange, code sets, 1dent1ﬁers
security, and privacy provisions, as may be applicable to the servwes under this contract.

E. Notwithstanding any provision to the contrary contained herein, it is recognized that the City is a public
entity of the State of Mississippi and is subject to the Mississippi Public Records Act. Mississippi Code
Annotated §§ 25-61-1 ef seq. If a public records request is made for any information provided to the City
pursuant to the agreement and designated by the Contractor in writing as trade secrets or other proprietary
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confidential information, the City shall follow the provisions of Mississippi Code Annotated §§ 25-61-9 and
79-23-1 before disclosing such information. The City shall not be liable to the Contractor for disclosure of
information required by court order or law.

24, TRANSPARENCY (PSCRB 7-1-16)

This contract, including any accompanying exhibits, attachments, and appendices, is subject to the
“Mississippi Public-Records Act of 1983,” and its exceptions. See Mississippi Code Annotated §§ 25-61-1 et
seq. and Mississippi Code Annotated § 79-23-1. In addition, this contract is subiect to the provisions of the
Mississippi Accountability and Transparency Act of 2008, Mississippi Code Annotated §§ 27-104-151 ef
seq. Unless exempted from disclosure due to a court-issued protective crder, a copy of this executed contract
is required to be posted to the Department of Finance and Administration’s independent entity confract
website for public access at hitp:/www.transparency.mississippi.gov. Information identified by Contractor
as trade secrets, or other proprietary information, including confidential vendor

information ot any other information which is required confidential by state or federal law or outside the
applicable freedom of information statutes, will be redacted.

25. OWNERSHIP OF DOCUMENTS AND WORK PAPERS -

The City shall own all documents, files, reports, work papers, and working documentation, electronic or
otherwise, created under this contract, or in connection with the project which is the subject of this contract,
except for the Contractor’s internal administrative and quality assurance files and internal correspondence.
The Contractor shall deliver such documents and work papers to the City upon termination or completion of
the contract. The foregoing notwithstanding, the Contractor shall be entitled to retain a set of such work
papers for its files. Contractor shall be entitled to use such work papers only after receiving wtitten -
permission from the City and subject to any copyright protections, By-emtering-into this contract, the
‘Contractor conveys, sells, assigns, and transfers to the City ali rights, titles, and interest it may now have or
hereafter acquire under the antitrust laws of the United States and the State of Mississippi that relate to the .
particular goods or services purchased or acquired by the City under this contract.

26. FATLURE TO DELIVER :

In the event of failure of the Contractor to deliver goods or services in accordance with the contract terms
and conditions, the City, after due written notice, may procure the services from other sources and hold the .
Contractor responsible for any resulting additional purchase and administrative costs. This remedy shall be
in addition to any other remedies that the City may have.

27, FORCE MAJEURE
Each party shall be excused from performance for any period and to the extent that it is prevented from
performing any obligation or service, in whole or in part, as a result of causes beyond the reasonable-control
and without the fault or negligence of such party and/or its Subcontractors. Such acts shall include without
limitation acts of God, strikes, lockouts, riots, acts of war, epidemics, governmental regulations
superimposed after the fact, fire, earthquakes, floods, or other natural disasters (the “Force Majeure

. Events”). When such a cause arises, the Contractor shall notify the City immediately in writing of the cause
of its inability to perform, how it atfects its performance, and the anticipated duration of the inability to
perform. Delays in delivery or in meeting completion dates due to Force Majeure Events shall automatically
extend such dates for a period equal to the duration of the delay caused by such events, unless the C1ty
determiines it to be in its best interest to terminate the contract.

~ 28. INDEMNIFICATION
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To the fullest extent allowed by law, the Contractor shall indemnify, defend, save and hold harmless, protect,
and exonerate the City of Tupelo and its officers, employees, agents, and representatives from and against all
claims, demands, liabilities, suits, actions, damages, losses, and costs of every kind and nature whatsoever,
including, without limitation, court costs, investigative fees and expenses, and attorneys’ fees, arising out of
or caused by the Contractor and/or its partners, principals, agents, employees and/or Subcontractors in the
performance of or failure to perform this contract. In the City’s sole discretion, the Contractor may be
allowed to control the defense of any such claim, suit, etc. In the event the Contractor defends said claim or
suit, etc. the Contractor shall use legal counsel acceptable to the City; the Contractor shall be solely
responsible for all costs and/or expenses associated with such defense, and the City shall be entitled to
participate in said defense. The Contractor shall not settle any claim or suit, etc. without the City’s
concurrence, which the City shall not unreasonably withhold.

29. NO LIMITATION OF LIABILITY -
Nothing in this Centract shall be interpreted as excluding or 11m1t1ng any tort liability of the Contractor for .
harm caused by the intentional or reckless conduct of the Contractor or for the damages incurred through the
negligent performance of duties by the Contractor or the dehvery of products that are defective due to
neghgent construction.

30, ATTORNEYS’ FEES AND EXPENSES

Subject to other terms and conditions of this contract, in the event the Contractor defaults in any obhga‘uons
under this contract, the Contractor shall pay to the City all costs and expenses (including, without limitation,
investigative fees, court costs, and attorneys’ fees) incurred by the City in enforcing this contract or
otherwise reasonably related thereto. The Contractor agrees that under no circumstances shall the City be
obligated to pay any attorneys’ fees or costs of legal action to the Contractor. This clause shall not apply to
any contracts entered into Wlth another entity, board, or commission.

31. RECOVERY OF MONI‘Y

Whenever, under this contract, any sum of money shall be recoverable from or payable by the Contractor to
the City, the same amount may be deducted from any sum due to the Contractor under the contract or under
any other contract between the Contractor and the City. The rights of the City are in addition and without
prejudice to any other right the City may have to claim the amount of any loss or damage suffered by the
City on account of the acts or omissions of the Contractor.

32. SEVERABILITY

If any part of this Contract is declared to be invalid or unenforceable, such invalidity or unenforceability -
shall not affect any other provision of the contract that can be given effect without the invalid or
unenforceable provision and to this end, the provisions hereof are severable. In such event, the parties shall
amend the contract as necessary to reflect the original intent of the parties and to bring any invalid or
unenforceable provisions in compliance with applicable law.

33. WAIVER

No delay or omission by either party to thls contract in exercising any right, power, or remedy hereunder or

otherwise afforded by contract, at law, or in equity shall constitute an aequiescence therein, impair any other

right, power or remedy hereunder or otherwise afforded by any means, or operate as a waiver of such right,

power, or remedy. No waiver by either party to this contract shall be valid unless set forth in writing by the

party making said waiver. No waiver of or modification to any term or condition of this contract will void,

. waive, or change any other term or condition. No waiver by one party to this contract of a default by the

other party will imply, be construed as, or require waiver of future or other defaults. Failure by the City at
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any time to enforce the provisions of the contract shall not be construed as a waiver of any such provisions.
Such failure to enforce shall not affect the validity of the contract or any part thereof or the right of the City
to enforce any provision at any time in accordance with its terms.

34, CITY PROPERTY

The Contractor will be responsible for the proper custody and care of any City-owned or City-leased
property furnished for the Contractor’s use in connection with the performance of this contract. The
Contractor will reimburse the City for any loss or damage, normal wear and tear excepted.

35. UNSATISFACTORY WORK

If, at any time during the contract term, the service petformed or work done by the Contractor is considered
by the City to create a condition that threatens the health, safety, or welfare of the general public, the City, its
property, or its employees, or for whom the contracted services are to be rendered, the Contractor shall, on
being notified by the City, immediately correct the deficient service or work. In the event the Contractor
fails, after notice, to correct the deficient service or work immediately, the City shall have the right to order
the correction of the deficiency by separate contract or with its own resources at the expense of the
Contractor.

36. ANTI-ASSIGNMENT/SUBCONTRACTING

The Contractor acknowledges that it was selected by the City to perform the services required

hereundet based, in part, upon the Contractor’s skills, expertise, and proper response to the Request for
Proposal. The Contractor shall not assign, subcontract, or otherwise transfer this contract in whole or in patt
without the prior written consent of the City, which the City may, in its sole discretion, approve or deny
without reason. Any attempted assignment or transfer by the Contractor of its obligations without such
consent shall be null and void. No such approval by the City of any subcontract shall be deemed in any way
to provide for the incurrence of anty obligation of the City in addition to the total contractual price agreed
upon in this contract. Subcontracts shall be subject to the terms and conditions of this contract and to any -
conditions of approval that the City may deem necessary. Subject to the foregoing, this contract shall be
binding upon the respective successors and assigns of the parties.

37. THIRD PARTY ACTION NOTIFICATION

The Contractor shall give the City prompt notice in writing of any action or suit filed, and prompt notice of
any claim made against Contractor by any entity that may result in litigation related in any way to th1s
contract.

38, INSURANCE REQUIREMENTS
Within 24 hours following the signing of this contract, respondent shall provide copies of msurance policies
including all endorsements and bonding requirements as follows.

The Respondent shall save and hold the City harmless from and against all liability, claims and
demands on account of personal injuries (including without limitation workmen’s compensation and
death claims) or property loss or damages of any kind whatsoever, which arise out of or be in any
manner connected with, or are claimed to arise out of or be in any manner connected with, the
performance of any contract, regardless of whether such injury, loss or damage shall be caused by,
or be claimed to be caused by, the negligence or other fault of the Responder, any subcontractor,
agent or eimployee.
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A. Commercial General Liability - in the amount of one million dotlars ($1,000,000.00} pet
oceurrence,

B. Worker's Compensation - Proposer shall provide a policy with employer’s liability coverage with
limits of not less than one million doflars {($1,000,000.00) per occurrence for each accident or
illness. The Worker’s Compensation policy shall state that it cannot be cancelled or materially
changed without first giving thirty (30) days prior notice thereof in writing to the Owner. Firms that
have owner/operators that have filed a "Notice of Election to be Exempt" shall supply a signed copy
of said notice. Any such exemption shall meet the requirements that qualify for an exemption under
the applicable Worker’s Compensation law.

C. Business Automobile Liability — Proposer shall provide coverage for all owned, non-owned and
hired vehicles with limits of not less than $1,000,000.00 per occurrence, Combined Single Limits
(CSL) or its equivalent.

39. Contractor agrees to abide by all local, state, and federal Environmental and Historical Laws as
established. '

FEDERAL CLAUSES

40, Contractor agrees to the following federal clauses:

The following is a list of frequent compliance issues with Federal procurement requirements when Tribal or
local government or private nonprofit (PNP) Applicants use cooperative purchasing programs for
procurements,

If an Applicant ptans to use Federal funds to pay or reimburse equipment expenses or services under a contract,
that contract must contain the appticable clauses described in Appendix If to the Uniform Rules (Contract
Provisions for Non-Federal Entity Contracts Under Federal Awards) under 2 CF.R. § 200.326. Additionally,
FEMA recommends certain contract clauses recommended by FEMA.

This appendix outlines the federally required contract provisions in addition to FEMA- recornmended
provisions applicable to PA applicant contracts. For some of the required clauses, sample language or
references to find sample language are listed below. Sample language for certain required clauses (remedies,
termination for cause and convenience, changes) is not listed since these must be drafted in accordance with
the non-Federal entity’s applicable local laws and procedures, For the clauses which require that exact
language be included, the required language is specifically identified below,

The non-Federal entity alone is responsible for ensuring that all language included in their contracts meets the
requirements of 2 C.F.R. § 200.326 and 2 C.F R. Part 200, Appendix II.

REMEDIES: Applies to all FEMA grant and cooperative agreement programs.

Contracts for more than the simplified acquisition threshold, currently set at $250,000, must address
administrative, contractual, or legal remedies in instances where contractors violate or breach contract terms,
and provide for such sanctions and penalties as appropriate. See 2 C.F.R. Part 200, Appendix II, A.

TERMINATION FOR CAUSE AND CONVENIENCE: Applies to all FEMA grant and cooperative
agreement programs.

All contracts exceeding $10,000 must address termination for cause and for convenience by the non-Federal
" entity, inctuding how it will be affected and the basis for setflement. See 2 C.F.R. Part 200, Appendix I, B.
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EQUAL EMPLOYMENT QOPPORTUNITY; This requirement applies to all FEMA grant and cooperative
agreement programs and exact language below is required.

Standard: Except as otherwise provided under 41 C.F.R. Part 60, all contracts that meet the definition of
“federally assisted construction confract” in 41 C.F.R. § 60-1.3 must include the equal opportunity clause
provided under 41 C.FR. § 60- 1.4(b), in accordance with Executive Order 11246, Equal Employment
Opportunity (30 Fed. Reg. 12319, 12935, 3 C.F.R. Part, 1964- 1965 Comp., p. 339), as amended by Executive
Order 11375, Amending Executive Order 11246 Relating to Equal Emplovment Opportunity, and
implementing regulations at 41 C.F.R. Part 60 (Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor). See 2 C.F.R. Part 200, Appendix 11, C.

Kev Definitions.

Federally Assisted Construction Contract. The regulation at 41 C.F.R. § 60-1.3 defines a “federally
assisted construction contract” as any agreement or modification thercof between any applicant and a
person for construction work which is paid for in whole or in part with funds obtained from the
Government or borrowed on the credit of the Government pursuant to any Federal program involving a
grant, contract, loan, insurance, or guarantee, or undertaken pursuant to any Federal program involving
such grant, contract, loan, insurance, or guarantee, or any application or modification thereof approved
by the Government for a grant, contract, loan, insurance, or guarantee under which the applicant itself
participates in the construction work.

Construction Work. The regulation at 41 C.F.R. § 60-1.3 defines “construction worlc” as the
construction, rehabilitation, alteration, conversion, extension, demolition ot repair of buildings,
highways, or other changes or improvements to real property, including facilities providing utility
services. The term also includes the supervision, inspection, and other onsite functions incidental to the
actual construction.

Required Language: 41 C.F.R. Part 60-1.4(b) requires the insertion of the following contract clause.

During the performance of this contract, the contractor agrees as follows:

(1) The contractor will not discriminate against any employee or applicant for employment because of race,
color, religion, sex, sexual orientation, gender identity, or national origin. The contractor will take
affirmative action to ensure that applicants are employed, and that employees are treated during
employment without regard to their race, color, religion, sex, sexual orientation, gender identity, or
national origin. Such action shall include, but not be limited to the following:

Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates
of pay or other forms of compensation; and selection for training, including apprenticeship. The contractor agtees
to post in conspicuous places, available to employees and applicants for employment, notices to be provided
setting forth the provisions of this nondiscrimination clause.

(2) The contractor will, in all solicitations or advertisements for employees placed by or on behalf of the
contractor, state that all qualified applicants will receive consideration for employment without
regard to race, color, religion, sex, sexual orientation, gender identity, or national origin.

(3) The contractor will not discharge or in any other manner diseriminate against any employee or applicant
for employment because such employee or applicant has inquired about, discussed, or disclosed the
compensation of the employee or applicant or another employee or applicant. This provision shall not

" “apply to insarices in which an ériployee who hagacéésstothe - - 7 0 T om0
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compensation information of other employees or applicants as a part of such employee's essential job functions
discloses the compensation of such other employees or applicants to individuals who do not otherwise have
access to such information, unless such disclosure is in response to a formal complaint or charge, in furtherance
of an investigation, proceeding, hearing, or action, including an investigation conducted by the employer, or is
consistent with the contractor's legal duty to furnish information.

{4) The contractor will send to each labor union or representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a notice to be provided advising the said labor
union or workers' representatives of the contractor's commitments under this section, and shall post
copies of the notice in conspicuous places available to employees and applicants for employment.

(5) The contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and
of the rules, regulations, and relevant orders of the Secretary of Labor.

{(6) The contractor will furnish all information and reports required by Executive Order 11246 of September
24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will
permit access to his books, records, and accounts by the administering agency and the Secretary of
Labor for purposes of investigation to ascertain compliance with such rules, regulations, and ordets.

(7) Tn the event of the contractor's noncompliance with the nondiscrimination clauses of this contract or
with any of the said rules, regulations, or orders, this contract may be canceled, terminated, or
suspended in whole or in part and the contractor may be declared ineligible for further Government
contracts or federally assisted construction contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1963, and such other sanctions may be imposed and
remedies invoked as provided in Executive Order 11246 of September 24, 1965, or by rule,
regulation, or order of the Secretary of Labor, or as otherwise provided by law.

(8) The contractor will include the portion of the sentence immediately preceding paragraph (1) and the
provisions of paragraphs (1) through (8) in every subcontract or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246
of September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The
contractor will take such action with respect to any subcontract or purchase order as the administering
agency may direct as a means of enforcing such provisions, including sanctions for noncompliance:

Provided, however, that in the event a contractor becomes involved in, or is threatened with, litigation with a
subcontractor or vendor as a result of such direction by the administering agency, the contractor may request
the United States to enter info such litigation to protect the interests of the United States.

The applicant further agrees that it will be bound by the above equal opportunity clause with respect to its own
employment practices when it participates in federally assisted construction work: Provided, that if the
applicant so participating is a State, Territorial, or tocal government, the above equal opportunity clause is not
applicable to any agency, instrumentality or subdivision of such government which does not participate in work
on or under the contract.

The applicant agrees that it wifl assist and cooperate actively with the administering agency and the Secretary

of Labor in obtaining the compliance of contractors and subcontractors with the equal opportunity clause and

the rules, regulations, and relevant orders of the Secretary of Labor, that it will furnish the administering agency

and the Secretary of Labor such information as they may require for the supervision of such compliance, and

fhat it will otherwise assist the administering agency in the discharge of the agency's primary responsibility for
_Ssecuring complianee. _ . .
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The applicant further agrees that it will refrain from entering into any contract or contract modification subject
to Executive Order 11246 of September 24, 1965, with a contractor debarred from, or who has not
demonstrated ¢ligibility for, Government contracts and federally assisted construction contracts pursuant to the
Executive Order and will carry out such sanctions and penalties for violation of the equal opportunity clause as
may be imposed upon contractors and subcontractors by the administering agency or the Secretary of Labor
pursuant to Part [T, Subpart D of the Executive Order. In addition, the applicant agrees that if it fails or refuses
to comply with these undertakings, the administering agency may take any or all of the following actions:
Cancel, terminate, or suspend in whole or in part this grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the applicant under the program with respect to which the failure or refund
occurred until satisfactory assurance of future compliance has been received from such applicant; and refer the
case to the Department of Justice for appropriate legal proceedings.

DAVIS-BACON ACT: For construction projects over $10 million (based on expected total cost):

All laborers and mechanics employed by contractors and subcontractors in the performance of
such project are paid wages at rates not less than those prevailing, as determined by the U.S.
Secretary of Labor in accordance with subchapter IV of chapter 31 of title 40, United States Code
(commonly known as the “Davis-Bacon Act”), for the corresponding classes of laborers and
mechanics employed on projects of a character similar to the contract work in the civil
subdivision of the State (or the District of Columbia) in which the work is to be performed, or by
the appropriate State entity pursuant to a corollary State prevailing-wage-in-construction law
(commonly known as “baby Davis-Bacon Acts”). If such certification is not provided, a recipient
must provide a project employment and local impact report detailing:

¢ The number of employees of contractors and sub-contractors working on the project;

e The number of employees on the project hired directly and hired through a third party;

¢ The wages and benefits of workers on the project by classification; and
Whether those wages are at rates less than those prevailing. Recipients must maintain
sufficient records to substantiate this information upon request.
Other applicable language contained in 29 C.F.R. § 5.5(a) shall apply.

“COMPLIANCE WITH THE COPELAND “ANTI-KICKBACK” ACT: The Contractot
shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the requirements of 29 C.F.R. Part 3,
as may be applicable, which are incorporated by reference into this contract.

Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clause above
and such other clauses as FEMA may by appropriate instructions require, and also a clause
requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime
contractor shall be responsible for the compliance by any subcontractor or lower tier
subcontractor with all of these contract clauses.

Breach. A breach of the contract clauses above may be grounds for termination of the contract,
and for debarment as a contractor and subcontractor as provided in 29 CF.R. § 5.12.”

CONTRACT WORK HOURS AND SAFETY STANDARDS ACT: This requirement applies to all FEMA
contracts awarded by the non-federal entity exceeding $100,000 under grant and cooperative agreement
programs that involve the employment of mechanics or laborers. It is applicable to construction work. These

Page 16 of 31



requirements do not apply to the purchase of supplies or materials or articles ordinarily available on the open
market, or contracts for transportation or transmission of intelligence.

Standard: Where applicable (see 40 U.S.C. §§ 3701-3708), all contracts awarded by the non- Federal entity
exceeding $100,000 that involve the employment of mechanics or laborers must inctude a provision for
compliance with 40 U.S.C. §§ 3702 and 3704, as supplemented by Department of Labor regulations at 29
C.F.R, Part 5, See 2 C.F.R. Part 200, Appendix [I, E. Under 40 U.8.C. § 3702, each coniractor must be
required to compute the wages of every mechanic and laborer based on a standard work week of 40 hours.
Work exceeding the standard work week is permissible provided that the worker is compensated at a rate of
not less than one and a half times the basic rate of pay for all hours worked beyond 40 hours in the work week.

Further, no laborer or mechanic must be required to work in surroundings or under working conditions which are
unsanitary, hazardous, or dangerous.

Suggested Language: 29 C.F.R. § 5.5(b) provides contract clause language concerning compliance with the
Contract Work Hours and Safety Standards Act. FEMA suggesis including the following contract clause:

Compliance with the Contract Work Hours and Safety Standards Act.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work
which may require or involve the employment of laborers or mechanics shall require or permit any such
laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of
forty hours in such workweelk unless such laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such
workweel.

(2) Violation, liability for unpaid wages; liquidated damages. In the event of any violation of the clause set
forth in paragraph (b)(1) of this section the contractor and any subcontractor responsible therefor shall be
liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable to the United
States (in the case of work done under contract for the District of Columbia or a territory, to such District
or to such territory), for liquidated damages. Such liquidated damages shall be computed with respect to
each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause
set forth in paragraph (b)(1) of this section, in the sum of $26 for each calendar day on which such
individual was required or permitted to work in excess of the standard workweek of forty hours without
payment of the overtime wages required by the clause set forth in paragraph (b)(1) of this section.

{3) Withholding for unpaid wages and liguidated damages. The (write in the name of the Federal
agency or the loan or grant recipient) shall upon its own action or upon written request of an
authorized representative of the Department of Labor withheld or cause to be withheld, from any
moneys payable on account of work performed by the contractor or subcontractor under any such
corttract or any othet Federal contract with the same prime contractor, or any other federally-assisted
contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such
contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set
forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in
paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance by any
subcontractor or lower tier subconiractor with the clauses set forth in paragraphs (b)(1) through (4) of
this section: - - PR : : :
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Further Compliance with the Contract Work Hours and Safety Standards Act.

(1) The contractor or subcontractor shall maintain payrolls and basic payroll records during the course of
the work and shall preserve them for a period of three years from the completion of the contract for all
laborers and mechanics, including guards and watchmen, working on the contract. Such records shall
contain the name and address of each such employee, social security number, correct classifications,
hourly rates of wages paid, daily and weekly number of hours worked, deductions made, and actual
wages paid.

(2) Records to be maintained under this provision shall be made available by the contractor or subcontractor
for inspection, copying, ot transcription by authorized representatives of the Department of Homeland
Security, the Federal Emergency Management Agency, and the Department of Labor, and the contractor -
or subcontractor will permit such representatives to interview employees during working hours on the
job.

CLEAN AIR ACT AND THE FEDERAL WATER POLLUTION CONTROL ACT:
This requirement applies to contracts awarded by a non-Federal entity of amounts exceeding$150,000 undera

federal grant. :
Standard: [f applicable, contracts must contain a provision that requires the contractor to agree to comply with
all applicable standards, orders, or regulations issued pursuant to the Clean Air Act (42 U.8.C. §§ 7401-7671q. )
and the Federa] Water Pollution Control Act as amended (33 U.S.C.

§§ 1251-1387). Violations must be reported to FEMA and the Regional Office of the Environmental Protection
Agency. See 2 C.F.R. Part 200, Appendix 11, G.

Suggested Language: The following provides a sample contract clause.
Clean Air Act

1. The contractor agrees to comply with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.

2. The contractor agrees to report each violation to City and understands and agrees that the Clty
will, in turn, report each violation as required to assure notification to the Federal Emergency
Management Agency, and the appropriate Environmental Protection Agency Regional Office.

3. The contractor agrees to include these requirements in each subcontract exceeding

$150,000 financed in whole or in part with Federal assistance provided by FEMA.

Federal Water Pollution Control Act

1. The contractor agrees to comply with all applicable standards, orders, or regulations issued
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.8.C. 1251 et seq.

2. The contractor agrees to report each violation to City and understands and agrees that the -
City will, in turn, report each violation as required to assure notification to the Federal
Emergency Management Agency, and the appropriate Environmental Protection Agency
Regional Office.

3. The Contractor agrees to include these requirements in each subcontract exceeding
$150,000.00 financed in whole or part with Federal Assistance provided by FEMA.
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DEBARMENT AND SUSPENSION: This requirement applies to all FEMA grant and cooperative
agreement programs.

Standard: Non-Federal entities and contractors are subject to the debarment and suspension regulations
implementing Executive Order 12549, Debarment and Suspension (1986) and Executive Order 12689,
Debarment and Suspension (1989) at 2 CF R, Part 180 and the Department of Homeland Security’s regulations
at 2 C.F.R. Part 3000 (Non-procurement Debarment and Suspension).

Requirements:

1. These regulations restrict awards, subawards, and contracts with certain parties that are
debarred, suspended, or otherwise excluded from or ineligible for participation in Federal
assistance programs and activities. See 2 C.F.R. Part 200, Appendix II, 1 H; and 2 C.F.R.

§ 200.213. A contract award must not be made to parties listed in the SAM Exclusions. SAM
Exclusions is the list maintained by the General Services Administration that contains the names of
parties debarred, suspended, or otherwise excluded by agencies, as well as parties declared ineligible
under statutory or regulatory authority other than Executive Order 12549. SAM exclusions can be
accessed at www.sam.gov. See 2 C.F.R.§ 180.530.

2. Ingeneral, an “excluded” party cannot receive a federal grant award or a contract within the
meaning of a “covered transaction,” to include subawards and subcontracts. This includes
parties that receive Federal funding indirectly, such as contractors to recipients and
subrecipients. The key to the exclusion is whether there is a “covered transaction,” which is
any non-procurement transaction (unless excepted) at either a “primary” or “secondary™ tier.
Although “covered transactions” do not include contracts awarded by the Federal Government
for purposes of the non-procurement common rute and DHS’s implementing regulations, it
does include some contracts awarded by recipients and subrecipients. 4

3. Specifically, a covered transaction includes the following contracts for goods or services:
a. The contract is awarded by a recipient or subrecipient in the amount of at least

$25,000.

b. The contract requires the approval of FEMA, regardless ofamount.

The contract is for federally required audit services.

A subcontract is also a covered transaction if it is awarded by the contractor of a recipient
or subrecipient and requires either the approval of FEMA or is in excess of $25,000.

oo

Suggested Language: The following provides a debarment and suspension clause. It incorporates an optional
method of verifying that contractors are not excluded or disqualified.

Suspension and Debarment

1. This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000. As
such, the contractor is required to verify that none of the contractor’s principals (defined at 2
C.F.R. § 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2
C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 180.935).

2. The contractor must comply with 2 C.F.R. pt. 180, subpart C and2 C.F.R. pt. 3000, subpart C,
and must include a requirement fo comply with these regulatlons in any lower tier covered
transaction it enters into. :
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3. This certification is a material representation of fact relied upon by City. If it is later
determined that the contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt.
3000, subpart C, in addition to remedies available to City, the Federal Government may pursue
available remedies, including but not limited to suspension and/or debarment.

4, The bidder or proposer agrees to comply with the requirements of2 C.F.R. pt. 180, subpart C
and 2 C.F.R. pt. 3000, subpart C while this offer is valid and throughout the peried of any
contract that may arise from this offer. The bidder or proposer further agrees to include a
provision requiring such compliance in its lower tier covered transactions.

BYRD ANTL-LOBBYING AMENDMENT: This requirement applies to all FEMA grant and cooperative
agreement programs. Contractors that apply or bid for a contract of $100,000 or more under a federal grant
must file the required certification. See 2 C.F.R. Part 200, Appendix I, I; 31 U.S.C. § 1352; and 44 C.F.R. Part
18.

Standard: Fach tier certifies to the tier above that it will not and has not used Federal appropriated funds to pay
any person or organization for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, officer or employee of Congress, or an employee of a Member of Congress in connection
with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. § 1352. FEMA’s regulation
at 44 C.F.R. Part 18 implements the requirements of 31 U.S.C. § 1352 and provides, in Appendix A to Part 18, a
copy of the certification that is required to be completed by each entity as described in 31 U.S.C. § 1352. Each
tier must also disclose any lobbying with non-Federal funds that takes place in connection with obtaining any
Federal award. Such disclosures are forwarded from tier-to-tier up to the Federal awarding agency.

Suggested Language:
Bvrd Anti-Lobbyine Amendment, 31 U.S.C. § 1352 (as amended)

Contractors who apply or bid for an award of $100,000 or more shall file the required certification. Each tiet
certifies to the tier above that it will not and has not used Federal appropriated funds to pay any person or
organization for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, officer or employee of Congress, or an employee of a Member of Congress in connection with
obtaining any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352. Each tier shall also
disclose any lobbying with non-Federal funds that takes place in connection with obtaining any Federal award.
Such disclosures are forwarded from tier-to-tier up to the recipient who in turn will forward the certification(s)
to the awarding agency.

Required Certification: If applicable, contractors must sign and submit to the non-Federal entity the certification
attached hereto.

PROCUREMENT OF RECOVERED MATERIALS: This requirement applies to all contracts
awarded by a non-federal entity under FEMA grant and cooperative agreement programs,

Standard: A non-Federal entity that is a state agency or agency of a political subdivision of a state and its
contractors must comply with Section 6002 of the Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act. See 2 C.F.R. Part 200, Appendix II, I; and 2

C.F.R.§200322,

Requirements: The requirements of Section 6002 include procuring only items designated in guidelines of the
EPA at 40 C.F.R. Part 247 that contain the highest percentage of recovered materials practicable, consistent
with maintaining a satisfactory level of competition, where the purchase price of the item exceeds $10,000 or
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the value of the quantity acquired by the preceding fiscal year exceeded $10,000; procuring solid waste
management services in a manner that maximizes energy and resource recovery; and establishing an
affirmative procurement program for procurement of recovered materials identified in the EPA guidelines.

Suggested Language:

1. In the performance of this contract, the Confractor shall make maximum use of products
containing recovered materials that are EPA-designated items unless the product cannot be
acquired—

a. Competitively within a timeframe providing for compliance with the contract
performance schedule;

b. Meeting contract performance requirements; or

¢. Atareasonable price.

2, Information about this requirement, along with the list of EPA-designated items, is
available at EPA’s Comprehensive Procurement Guidelines web site,
https://www.epa.gov/smm/comprehensive- procurement-guideline-cpg-program.

3. The Contractor also agrees to comply with all other applicable requirements of Section 6002 of
the Solid Waste Disposal Act.”

PROHIBITION ON CONTRACTING FOR COVERED TELECOMMUNICATIONS
EQUIPMENT OR SERVICES

(a) Definitions. As used in this clause, the terms backhaul; covered foreign country; covered
telecommunications equipment or services; interconnection arrangements; roaming; substantial or
essential component; and telecommunications equipment or services have the meaning as defined in
FEMA Policy 405-143-1, Prohibitions on Expending FEMA Award Funds for Covered
Telecommunications Equipment or Services (Interim), as used in this clause—

(b) Prohibitions.
(1) Section 889(b) of the John 8. McCain National Defense Authorization Act for Fiscal Year
2019, Pub. I.. No. 115-232, and 2 C.F.R. § 200.216 prohibit the head of an executive agency
on or after Aug.13, 2020, from obligating or expending grant, cooperative agreement, loan, or

loan guarantee funds on certain telecommunications products or from certain entities for
national security reasons.

(2) Unless an exception in paragraph (c) of this clause applies, the contractor and its
subcontractors may not use grant, cooperative agreement, loan, or loan guarantee funds from
the Federal Emergency Management Agency fo:

(i) Procure or obtain any equipment, system, or setvice that uses covered
telecommunications equipment or services as a substantial or essential component of
any system, or as critical technology of any system;

(ii) Enter into, extend, or refiew a contract to procure or obtain any equipment, system,
or service that uses covered telecommunications equipment or services as a substantial
or essential component of any system, or as critical technology of any system;

(iii} Enter into, extend, or renew contracts with entities that use covered
telecommunications equipment or services as a substantial or essential component of
any system, or as critical technology as part of any system; or

(iv) Provide, as part of its performance of this contract, subcontract, or other
contractual instrument, any equipment, system, or service that uses covered
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{c) Exceptions.

telecommunications equipment or services as a substantial or essential component of
any system, or as critical technology as part of any system.

(1) This clause does not prohibit contractors from providing—

(i) A service that connects to the facilities of a third-party, such as backhaul, roaming,
or interconnection arrangements; or

(i) Telecommunications equipment that cannot route or redirect user data traftic or
permit visibility into any user data or packets that such equipment transmits or
otherwise handles.

(2) By necessary implication and regulation, the prohibitions also do not apply to:

(i) Covered telecommunications equipment or services that:
i. Are not used as a substantial or essential component of any system; and
ii. Are not used as critical technology of any system.

(ii) Other telecommunications equipment or services that are not considered covered
telecommunications equipment or services.

{d) Reporting requirement,

(1) In the event the contractor identifies covered telecommunications equiptment or services
used as a substantial or essential component of any system, or as critical technology as part of
any system, during contract performance, or the contractor is notified of such by a
subcontractor at any tier or by any other source, the contractor shall report the information in
paragraph (d)(2) of this clause to the recipient or subrecipient, unless elsewhere in this contract
are established procedures for reporting the information.

(2) The Contractor shall report the following information pursuant to paragraph (d)(1) of this

clause:

(i) Within one business day from the date of such identification or notification: The
contract number; the order number(s), if applicable; supplier name; supplier unique
entity identifier (if known); supplier Commercial and Government Entity (CAGE)
code (if known); brand; model number (original equipment manufacturer numbet,
manufacturer part number, or wholesaler number); item description; and any readily
available information about mitigation actions undertaken or recommended.

(ii) Within 10 business days of submitting the information in paragraph (d)(2)(i) of this
clause: Any further available information about mitigation actions undertaken or
recommended. In addition, the contractor shall describe the efforts it undertook to
prevent use or submission of covered telecommunications equipment or services, and
any additional efforts that will be incorporated to prevent future use or submission of
covered telecommunications equipment or services.

(e) Subcontracts. The Contractor shall insert the substance of this clause, including this paragraph (e),
in all subcontracts and other contractual instruments,

DOMESTIC PREFERENCE FOR PROCUREMENTS: As appropriate, and to the extent

consistent with law, the contractor should, to the greatest extent practicable, provide a preference for
the purchase, acquisition, or use of goods, products, or materials produced in the United States. This
includes, but is not limited to iron, aluminum, steel, cement, and other manufactured products.
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For purposes of this clause:

“Produced in the United States” means, for iron and steel products, that all manufacturing processes,
“from the initial melting stage through the application of coatings, occurred in the United States.

“Manufactured products” mean items and construction materials composed in whole or in part of non-
ferrous metals such as aluminum; plastics and polymer-based products such as polyvinyl chloride pipe;
aggregates such as concrete; glass, including optical fiber; and tumber,

RECOMMENDED CONTRACYT PROVISIONS

The Uniform Rules authorize FEMA to require additional provisions for non-Federal entity contracts.
Although FEMA does not currently require additional provisions, FEMA recommends the following for PA
applicant contracts:

ACCESS TO RECORDS.

‘Standard: All recipients, subtecipients, successors, transferees, and assignees must acknowledge and agree to
cotnply with applicable provisions governing DHS access to records, accounts, documents, information,
facilities, and staff. Recipients must give DHS and FEMA access to, and the right to examine and copy,
records, accotnts, and other documents and sources of information related to the federal financial assistance

- award and permit access to facilities, personnel, and other individuals and information as may be necessaty, as
required by DHS regulations and other applicable laws or program guidance. See DHS Standard Terms and
Conditions: Version 8.1 (2018). Additionally, FEMA is prohibited from providing reimbursement to any -
SLTT government, or PNP organization for activities made pursuant to a contract that putports to prohibit
audits or internal reviews by the FEMA administrator or Comptroller General.

Suggested Language:

Access to Records. The following access to records requirements apply to this contract:

1. TheContractor agrees to City, the FEMA Administrator, the Comptroller General of the United
States, or any of their awthorized representatives’ access to any books, documents, papers, and
recerds of the Contractor which are directly pertinent to this contract for the purposes of
making audits, examinations, excerpts, and transcriptions.

2. The Contractor agrees to permit any of the foregoing parties to reproduce by any means
whatsoéver or to copy excerpts and transcriptions as reasonably needed.

3. The Contractor agrees to provide the FEMA Administrator or his authorized representatives

© access to construction or other work sites pettaining to the work being completed under the

contract.

4, In compliance with the Disaster Recovery Act of 2018, the City and the Contractor

-acknowledge and agree that no language in this contract is intended to prohibit audits or internal

reviews by the FEMA Administrator or the Comptroller General of the United States.

CHANGES: FEMA recommends, therefore, that a non-Federal entity include a changes clause in its contract
that describes how, if at all, changes can be made by either party to alter the method, price, or schedule of the
worlk without breaching the contract. The language of the clause may differ depending on the nature of the
contract and the end-item procured.

Standard: To be eligible for FEMA assistance under the non-Federal entity’s FEMA grant or cooperative
agreement, the cost of the change, modification, change order, or constructive change must be allowable,
allocable, within the scope ofits grant or cooperative agreement, and reasonable for the completion of project
scope.
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DHS SEAL, LOGO, AND FLAGS: FEMA recommends that Applicants include a provision that a’
contractor shall not use the DHS seal(s), logos, crests, or reproductions of flags or likenesses of DHS agency
officials without specific FEMA pre-approval.

Standard: Recipients must obtain permission prior to using the DHS seal(s), logos, crests, or reproductions
of flags or likenesses of DIS agency officials. See IDHS Standard Terms and Conditions: Version 8.1
(2018).

Suggested Language: “The contractor shall ot use the DHS seal(s), logos, crests,.or reproductions‘of flags or: ¢
likenesses of DHS agency officials without spec1ﬁc FEMA pre- approval.”

'COMPLIANCE WITH FEDERAL LAW, REGULATIONS, AND EXECUTIVE ORDERS FEMA
recommends that Applicants include an acknowledgement that FEMA financial assistance will berused to fund
the contract along with the requirement that the contractor will comply with all applicable Federal law, N
regulations, executive orders, and FEMA policies, procedures, and directives.

Standard: The recipient and its contractors are requlred 0 comply with all Federal laws, Iegulatlons and Y
executive orders. SR

Suggested Language: “This is an acknowledgement that FEMA ﬁnanc1al assistance will be used to fund all or a i .

- portion of the contract. The contractor will comply with all apphcabif' Federal law, regulations, executwe ,
orders, FEMA policies, procedures, and directives.”

NO OBLIGATION BY FEDERAL GOVERNMENT: FEMA recommends that the non- Federal entity-
 include a provision invits contract that states that the Federal Government is not a party to the contractand is hot
subject to any obligations or liabilities to the non-Federal entity, confractor, or any other party petfaining to any
aatfer resulting from the contract,

wmndard FEMA is ot a parfy te any transaction between the recipient and its contractor. FFMA is not subjcct :
to any obligations or lable to any party for any rmiatter refating to the contract.

" Suegested Language: “The Federal Govcmment ig not a partv to this contract and is not bubjeut ‘0 any

- obligations orliabilities lo the non-Federal entity, contr adofr or any other party pertaining to any matter resultmg

from the contract.”
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PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS ORRELATED ACTS:
FEMA recommends that the non-Federal entity include a provision in its contract that the condractor
acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and Statements) apphes toits
actions pertaining to the contract.

Standard. Recipients must comply with the requirements of The False Claims Act (31 U.S.C. §§ 3729-
3733) which prohibits the submission of false or fraudulent claims for payment to the federal govmmnent
See DHS Standard Terms and Conditions: Version 8.1 (2018); and 31

U.8.C. §§ 3801-3812, which details the administrative remedies for false claims and statements made. The
non-Federal entity must include a provision in its contract that the contractor acknowledges that 31 U.S.C.
Chap. 38 (Administrative Remedies for False Claims and Statcmento) apphes to its actions pertr—.umng to the
contract.

Supgested Language, “The Contractor acknowledges that 31 U. s, C Chap. 38 (Administrdtive Remedigs for,
Faise Claims and Statements) applies to the Contractor’s actions perteumng 1o this contract.”

AFFIRMATIVE SOCIOECONOMIC STEPS: If subuontracts are to be let, the prime contractor is requlred -
to take all necessary steps identified in 2 C.E.R, § 200.321{b)(1)-(5) to ensure that small and mmorlty
businesses, women'’s business enterprises, and labor surplus area firms are used when possible.

LICENSE AND DELIVERY OF WORKS SUBJECT TO COPYRIGHT AND DATA RIGHTS The R

Coniractor grants to the City, a paid-up, royalty-free, nonexclusive, irrevocable, worldwide license in data ﬁrst
produced in the performance of this contract to reproduce, publish, or otherwise use, including prepare.
derivative works, distribute copies to the public, and perform publicly and display publicly such data. For data
required by the contract but not first produced in the performance of this contract, the Contractor. will identify -
such data and grant to the City or acquires on its behalf a license of the same scope as for data first produced in
the performance of this contract. Data, as used herein, shall include any work subject to copyright under 17
U.S.C. § 102, for example, any written reports or literary works, software and/or source code, music,
choreography, pictures or images, graphics, sculptures, videos, motion pictures or other audiovisual works,
sound and/or video recordings. and architectural works. Upon or before the completion of this contract, the

~ Contractor will deliver to the City data first produced in the performance of this contract and data required by
the contract but not first produced in the performance of this contract in formats acceptable by the City.

WHEREUPON the foregoing Agreement is hereby approved by each party on this the ___day of
, 2024,

CITY

CONTRACTOR

Todd, Jordan, Mayor

ATTEST: Iis: Prosident

Kim Hanna, CFO/City Clerk
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ATTACHMENT A

PUBLIC ADVERTISEMENT
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ATTACHMENT B
CONFLICTS OF INTEREST

List the names of Members of the Board of Directors or other Governing Body:

Brooks Waliace " Jeff Dungan
Lee Mock Les Dungan
Ryan Holmes

Are any Members of the Governing Body or Project Staff also City of Tupelo employees?

Check one, only: YES X _NO

If Yes, please list the name of the City employee(s) and the position held within the City.

Are any Members of the Governing Body or Project Staff also Spouses, Parents, or Children of
the City of Tupelo Employees?

Check one, only: YES X NO

If Yes, List the Name and Relationship to the MSDH employee:

List all othet current contracts with the City of Tﬁpelo (include $ amount/start/end dates):

Contractor’s Signature:

N )0 April 16, 2024
=" e
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ATTACHMENT C
APPENDIX A, 44 C.F.R. PART 18-CERTIFICATION REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and Cooperative Agreements (To be submitted
with each bid or offer exceeding $100,000)

The undersigned [Contractor] certifies, to the best of his or her knowledge, that:

1. No Tederal appropriated funds have been paid or will be paid, by or on behalf of
the undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federat grant, the making of any Federal loan, the
entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee

of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form LLL,
"Disclosure Form to Report Lobbying," in accordance with its instructions.

3. The undersigned shall require that the language of this certification be included in

. the award documents for all subawards at all tiers (including subcontracts, subgrants,
and contracts under grants, loans, and cooperative agreements) and that all
subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by 31, U.S.C. § 1352
(as amended by the Lobbying Disclosure Act of 1995). Any person who fails to file

. the required certification shall be subject to a civil penalty of not less than $10,000
and not more than $100,000 for each such failure.

The Coutracior, DebrisTech, LLC , certifies or affirms the truthfulness and .

accuracy of each statement of it certification and disclosure, if any. In addition, the

Contractor understands and adteks that the provisions of 31 U.S.C. § 3801 et seq.,
ST T ceifigation apdl dfsclosure, if any.

gnature of Contractor's Authorized Official

Si

Brooks Wallace, President April 18, 2024
Name and Title of Contractor's Authorized Official Date
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ATTACHMENT D

RFP 2023-056PW
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ATTACHMENT E

SCOPE OF WORK
PER RFP RESPONSE
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ATTACHMENT F

CITY OF TUPELO CONTRACT JUSTIFICATION
FOR DEBRIS MONITORING

Detailed description of contractnal services to be performed including loeation, program, purpose,
and condition or regulatory agency establishing the requirement for contract personnel services:

Debris Monitoring for Federal Declaration 2023-036PW including Vegetative, Construction and
Demolition, Damaged Structures, Removal of Structures, White Goods, Household Hazardous Waste,
Electronic Waste, Soil/Mud/Sand, Stumps, Leaners and Hangers, Vehicles and or Vessels.

Justification of request, including assessment of current personnel resources (i.e. utilization of
current position vacancies, temporary increase in workload above capability of current workforce, level of
expertise required, position classification not available to agency):

Due to the overwhelming amount of Debris the existing City Employees, Equipment, and Mutual Aid
Agreements will not be sufficient to perform the required services.

Qualifications that make this contractor the best suited to perform this task:

Contractor has Scored per the Request for Proposal to be more than sufficient to complete the task

including A) quality of response, B) ability to perform, C) personnel/equipment/facilities/financial
resources, D) record of past performance, and E) price.

Justification of modification request (if applicable):
NA

Consequence of contract being disapproved:

The City will not have the time/equipment/personnel to complete the project within the allotted time
frame to qualify for the FEMA Public Assistance Alternative Procedures Pilot Program for Debris
Monitoring or complete the task within 90 days.

I have reviewed this contract request and determined that these services are needed and cannot be
provided by current staff or through the staffing of a vacant position.

Mayor, City of Tupelo S ~ Date
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ATTACHMENT G

Mandatory Addendum to
City of Tupelo Contracts
October 28, 2022

The City of Tupelo (hereinafter “TUPELQ™), despite any contrary provision contained in
any contract to which TUPELO is a party, does not waive any rights, benefits, or prohibitions
that may be provided under any law, statute(s), regulation(s), or policies. All provisions to the
contrary in any contact to which TUPELQ is a party are hereby null, void and deleted. Not
intended to be an exhaustive list, the following are examples of such matters and shall be
exceptions to any contrary provision(s) in any contract to which TUPELQ is a party.

1. TUPELO does not indemnify or hold harmless any party.
Miss. Const. Art. 4, § 100; Miss AG Op., Clark (June 7, 2002); Miss. AG
Op., Chamberlin (Oct, 18, 2002).

2. TUPELO does not make any warranty.
Miss. Const. Art. 4, § 100; Miss AG Op., Clark (June 7, 2002); Miss. AG
Op.. Chamberlin (Oct, 18, 2002),

3. TUPELO does not waive any claim; past, present, ot future.
Miss. Const. Art. 4, § 100; Miss AG Op; Clark (June 7, 2002); Miss. AG
Op., Chamberlin (Oct, 18, 2002). |

4. TUPELO does not waive its sovereign immunity. TUPELO shall only be
responsible for liability resulting from the actions of its officers, agents, and
employees acting within the course and scope of their official duties.

Miss. Code Ann. § 11-46-1, et seq.

5, TUPELO does not waive its Constitutional Eleventh (11" Amendment
immunity.
U.S. Const. Amend. XI.

6. TUPELO does not agree to the application of laws of another state.
UU.S. Const. amend XI; Miss. Code Ann, 11-11-3; Miss. Code Ann. 11-45-
1; City of Jackson v. Wallace, 196 So. 223 (1940)

7. TUPELOQ does not limit the tort liability of another party to the amount of the
contract or to any other set amount.
Miss. Const. Art. 4, § 100; Miss AG Op., Clark (June 7, 2002); Miss. AG
Op., Chamberlin (Oct, 18, 2002); Miss. AG Op., Hathorn (May 28, 1992),
Miss. AG Op., Davis (March 3, 1993).

8. TUPELO does not agree to waive warranties of merchantability, fitness for a .
particular purpose, or any common law warranties to which TUPELO is entitled,



10.

1.

12.

13.

14.

15.

16.

Miss. Const. Art 4, § 100; Miss Code Ann. § 75-2-719; Miss. AG Op.,
Clark (June 7, 2002); Miss. AG Op., Chamberlin (Oct, 18, 2002).

TUPELO does not agree that a party may represent, prosecute or defend legal
actions in the name of TUPELO.

TUPELO may not and does not agree to the payment of attorney fees of a

“prevailing party” unless specifically authorized by statute. E.g. Miss. Code

Anno, § 31-7-309 (1972 as amended)} payment of interest on outstanding invoice.
Miss AG Op., Nowak, 2009 WL 367665 (Miss.A.G.).

Provisions that limit the time for TUPELO to pursue legal actions are deleted and
void.
Miss. Const. Art. 4, § 104; Miss. Const. Art. 4, § 100; Miss Code Ann. §
15-1-5; Miss AG Op; Clark (June 7, 2002); Miss. AG Op., Chamberlin
(Oct, 18, 2002),

TUPELO does not agree to submit to binding arbitration.
Miss. AG Op., Clark (June 7, 2002); Miss. AG Op., Chamberlin (Oct. 18,
2002).

TUPELO will make payments for all amounts owed under a contract agreement in

accordance with state law.
Miss. Code Ann. § 31-7-305.

TUPELOQ advises for all contracts entered into, the provisions of the contract
which will contain the commodities purchased or the personal or professional
services provided, the price to be paid, and the term of the contract shall not be
deemed to be a trade secret or confidential commercial or financial information,
and shall be available for examination, copying or reproduction.

Miss. Code § 25-61-9 (7).

TUPELO must comply with Mississippi public records law. Records furnished to
public bodies by third parties which contain trade secrets or confidential
commercial or financial information shall not be subject to inspection,
examination, copying or reproduction until notice to said third parties has been
given, but such records shall be released within a reasonable period of time unless
the said third parties shall have obtained a court order protecting such records as
confidential.

Miss. Code § 25-61-9 (1).

Data processing software obtained by TUPELO under a licensing agreement that
prohibits its disclosure and which software is a trade secret as defined in Miss.
Code Section 75-26-3, and data processing software produced by a public body
which is sensitive must not be subject to inspection, copying or reproduction
under Mississippi public records law. “Sensitive” means only those portions of



17.

18.

19.

20.

data processing software, including the specifications and documentation, used to:
(a) Collect, process, store, and retrieve information which is exempt; (b) Control
and direct access authorizations and security measures for automated systems; (¢)
Collect, process, store, and retrieve information disclosure of which would require
a significant intrusion into the business of the public body.

TUPELO is prohibited from binding its successors in office to contracts,
including leases, which result in taking away the successors’ rights and powers
conferred by law, unless there is specific statutory authority to enter into such
contract. In the absence of specific statutory authority, such contracts are
voidable by the successors in office.
MS AG Ops., Barton (January 8, 2014) and Barton (July 15, 2011)(both
relying on Biloxi Firefighters Assoc. v. City of Biloxi, 810 So0.2d 589
(Miss. 2002).

TUPELO does not have the power to grant to any person, firm or corporation any
exclusive franchise or any exclusive right to use or occupy the streets, highways,
bridges, or public places in such municipality for any purpose. TUPELO cannot
grant, renew, or extend any such franchise, privilege or right, without
compensation or for any longer period than twenty-five years,

Miss, Code Anno. 21-27-1

All contracts must be approved by the City Council of TUPELQ, subject to the
veto power of the Mayor of TUPELO.
MS AG Ops. 2012-00013

All payments shall be made by TUPELO within forty-five (45) days of invoice,
unless disputed. In the case of a bona fide dispute, TUPELO shall pay only the
amount of the invoice not disputed. Interest shall be paid at a rate of one and one-
halfpercent (1- ¥4 %) per month or portion thereof on the unpaid balance from the
expiration of such forty-five-day period until such time as the warrant or check is
mailed or otherwise delivered to the vendor.

Miss. Code Anno. §31-7-305 (1972 as amended)

Acknowledged and agreed:

TUPELO
Date:

Date: April 16, 2024
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