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Washington’s Open Public Meetings Act
(OPMA) RCW 42.30

* Passed in 1971

* Requires meetings to be open to the public from
beginning to end




Purpose

* “The people do not yield their sovereignty to the
agencies which serve them.”

* “The people, in delegating authority, do not give public
servants the right to decide what is good for the people
to know and what is not good for them to know.”

* “The people insist on remaining informed so they may
retain control over the instruments they have created.”

~ RCW 42.30.010




OPMA Applies To:

Multi-member public state and local agencies, such as boards and
commissions, as follows:

* Any state board, commission, committee, department, educational institution, or
other state agency which is created by or pursuant to statute, other than courts and
the legislature.

« Any county, city, school district, special purpose district, or other municipal
corporation or political subdivision of Washington.

* Any subagency of a public agency which is created by or pursuant to statute,
ordinance, or other legislative act, including but not limited to planning
commissions, library or park boards, commissions, and agencies.

» Any policy group whose membership includes representatives of publicly owned
utilities formed by or pursuant to the laws of this state when meeting together as or
on behalf of participants who have contracted for the output of generating plants
being planned or built by an operating agency.

~ RCW 42.30.020

These are the “public agencies” subject to the OPMA.




Governing Body

 All meetings of the governing body of a public agency
shall be open and public and all persons shall be
permitted to attend any meeting of the governing body of
a public agency, except as otherwise provided in RCW
42.30.

~ RCW 42.30.030




What is a Governing Body?

* The multimember board or other policy or rule-
making body

OR

- Any committee of such public agency when:
the committee acts on behalf of the governing body,
conducts hearings, or
takes testimony or public comment

~ RCW 42.30.020




What is a Meeting?

+ “Meeting” means meetings at which the public agency takes
“action” ~ RCW 42.30.020

“Action” means the transaction of the official business of the public
agency and includes but is not limited to:

Public testimony
Deliberations
Discussions
Considerations
Reviews
Evaluations
Final actions

The requirements of the OPMA are triggered whether or not “final” action is taken.

* A"meeting” of a governing body occurs when a majority of its
members (quorum) gathers with the collective intent of transacting
the governing body’s business.

~ Citizens Alliance for Property Rights Legal Fund v. San Juan County




“Meeting” (Cont.)

* Physical presence not required — a meeting can occur by
phone or email.

* An exchange of e-mail could constitute a meeting if, for
example, a quorum of the members participate in the e-
mail exchange & discuss agency business.

+ Simply receiving information without comment is not a
meeting.

~ Wood v. Battle Ground School District; Citizens Alliance for Property
Rights Legal Fund v. San Juan County

» Does not need to be titled “meeting” — OPMA also
applies to “retreats,” “workshops,” “study sessions,” etc.

- No meeting occurs if the governing body lacks a quorum. [ 3 J




Final Action

* “Final action” is a collective positive or negative decision,
or an actual vote, by a majority of the governing body, or
by the “committee thereof”

« Must be taken in public, even if deliberations were in
closed session.

« Secret ballots are not allowed.

~ RCW 42.30.060, RCW 42.30.020




Travel and Gathering

* A majority of the members of a governing body may
travel together or gather for purposes other than a

regular meeting or a special meeting, so long as no
action is taken.

» Discussion or consideration of official business would be
action, triggering the requirements of the OPMA.

~ RCW 42.30.070




“Regular” Meetings -
Meeting |
RW '

- “Regular meetings” are recurring meetings held in
accordance with a periodic schedule by ordinance,
resolution, bylaws or other rule.

» Agenda notice requirements apply to regular meetings.

- RCW 42.30.077 requires governing bodies to make the
agenda of each regular meeting of the governing body
available online no later than 24 hours in advance of the
published start time of the meeting.

(1)




“Special” Meetings
- A “special meeting” is a meeting that is not a

regular meeting (not a regularly scheduled meeting).

+ Called by presiding officer or majority of the
members

* Notice - timing: 24 hours before the special
meeting, written notice must be:

Given to each member of the governing body (unless waived)

Given to each local newspaper of general circulation, radio, and TV
station which has a notice request on file

Posted on the agency’s website [with certain exceptions in RCW
42.30.080(2)(b), for example, if the agency does not have a website)]
Prominently displayed at the main entrance of the agency’s principal
location and the meeting site (if not that same location)

~ RCW 42.30.080




“Special” Meetings (Cont.)

* Notice - contents: The special meeting notice must
specify:
Time
Place

Business to be transacted (agenda)

Final disposition shall not be taken on any other matter at such
meeting
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Emergency Special Meetings

* Notice is not required when special meeting called

to deal with an emergency
Emergency involves injury or damage to persons or property
or the likelihood of such injury or damage
Where time requirements of notice make notice impractical
and increase likelihood of such injury or damage

~ RCW 42.30.080(4)




Public Attendance

. ublic agency can’t place conditions on public to
attend meeting subject to OPMA:

For proceedings governed by OPMA, cannot require people to register
their names or other information, complete a questionnaire, or otherwise
fulfill any condition precedent to attendance

~ RCW 42.30.040

 Reasonable rules of conduct can be set

- Cameras and tape recorders are permitted unless
disruptive
~AGO 1998 No. 15

* No “public comment” period required by OPMA




Interruptions and Disruptions

« The OPMA provides a procedure for dealing with
situations where a meeting is being interrupted so the
orderly conduct of the meeting is unfeasible, and order
cannot be restored by removal of the disruptive persons.

- Meeting room can be cleared and meeting can continue,
or meeting can be moved to another location, but final
disposition can occur only on matters appearing on the
agenda. More details set out in the OPMA.

~ RCW 42.30.050
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Executive Session

 Part of a regular or special meeting that is closed to the
public

» Limited to specific purposes set out in the OPMA

* Purpose of the executive session and the time it will end
must be announced by the presiding officer before it
begins; time may be extended by further announcement

~ RCW 42.30.110




Executive Sessions

Specified purposes set out in OPMA.
Includes, for example:

* National security - Publicly bid contracts
- Real estate Review negotiations on
Site selection or acquisition of real performance
estate Public knowledge would like
Lease or purchase increase costs
Public knowledge would likely - Evaluate qualifications of applicant
increase price for public employment
Sale or lease + Meet with legal counsel regarding

enforcement actions, litigation or
potential litigation

« Other purposes listed in RCW
42.30.110

Public knowledge would likely
decrease price
Final action selling or leasing
public property must be take at
open meeting

~RCW 42.30.110




Penalties for Violating the OPMA

A court can impose a $500 civil penalty
against each member (personal liability)
who knowingly attends a meeting in
violation of OPMA; and $1000 for a
subsequent knowing violation.

« Court will award costs and attorney fees to
a successful party seeking the remedy

 Action taken at meeting can be declared
null and void

~ RCW 42.30.120; RCW 42.30.130; RCW
42.30.060




Minutes — RCW 42.30.035

* Minutes of public meetings must be promptly
recorded and open to public inspection

* No format specified in law
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OPMA Training

The “Open Government Trainings Act” requires OPMA training for
every member of a governing body within 90 days of taking their oath
or assuming their duties. RCW 42.30.205.

Refresher training occurs no later than every 4 years.
Training can be taken online, in person, or by other means.

Training resources, videos, and more information about the Act
(a “Q & A”) are available on the Attorney General’s Office Open
Government Training Web Page:
http://www.atg.wa.gov/OpenGovernmentTraining.aspx




Municipal Research

Another Resource
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The basic requirement of the Open Public Meetings Act (OPMA) is that meetings of
governing bodies be open and public. Use these practice tips to guide your agency's
OPMA compliance.* For more information and resources visit
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The Open Public Meetings Act (OPMA]) requires specific steps be taken in order to hold
an executive session. Use this checklist to guide your agency’s compliance with the
OPMA related to executive sessions.* For more information and resources visit

Reguirement

An executive session can only be held as part of 2 regular or special meeting.

The presiding afficer announce s in open purpose of the executiy

The prasiding P

time the sezsion will end.

Legal counsel is present during the executive sessian, if required. [Se= topics below and on the

next page for di 50N that require the presance of lzgal counsel.)

Af the ctart of the sxeustive cession, i} = reminded that di i

seszion:

Related to local governments, the following topics set forth in ROW 42.30.110{1) can be distussed in executive

= Matters affecting national security. ROW 42.30.120(1](z].

dizciosure would increase the

of reai estate if there's 8.

2.30.110(1]c).

b taken in open session.

42.30.110(1)d. See back of page.

mployes. ROW 42.30.110(2]{r).
session.

2.30.120{ 1](=]. Se= back of page_

back of page.

Elective office.

of page.
Special Meetings [7Cw 22 20,020}

O Commitbees that act on behalf of the governing body,

""" Heid in ccormanoe with 8 scheduie fixed Dy oroinance, resokmion,

mmmummmumwmmmwamw ck of page.

public comment D e, Drothe s

the Eoverning body.

Agency st

[ ——

mwummmmmmmmmwmmmm 1[i]. See back of page.
e

Penalties for Noncompliance
= Actions null and void. Any action taken at 2 mesting which

woid, RCW 42.30.080(1)-

= Personal lisbility. Potential personal Eability of 5100 for any
that it violates the DPMA ROW 42.30.120(1).

=  Agency lisbility. Any parson wha prevails agsinst an sgency

2 Empioys fewer than 10 ful-time equivalent

There are no other notice requirements for
e OFMA. However, other reisant iws Spaly to some iocal
Eovernments. For example, dties and towns are requirec to establish

rezuis mestingsin

«  Personal nofice. Wiritten notice must be dslivened personally. by mail, fax, o e-mail at ket

24 howrs befiore the: mesting ta: unced end time. the presiding
v rEtming to axscUtive SESSoN.

B of the. unjess ‘SUbMits & wwTitien weiver of

awarssd all oosts, including sttomey fees, incurred in conney

OFMA Training Requirements, Efftective July 1, 2014 m]ummm

upnmumrnudyigmpﬂcdmpmﬁri—-yw

'z (mthough nct
hemrings. ROW 334,12 160;
FOW 3322 288; ROW 33 .23.22:1; ROW 33.27.300. There a7 no

mnmmmm OF tha memier iz sctually pracant ot the mesting:

z mmwwnmmmmmmmmmmum

request for notice of spadal mestings.
= Website notice. Nobice: must be posted on the agency's website 24 hours insdvance of the Jr—— et bl
unless the agency: My 2014

squiveient smpioyess; o
3 Doesn't empioy personnel whose duty, as defined by job description or exsting.
website.

= Ewery member of a governing body of a public ag=ncy must simitar for counties or
assuming ofMce or taking the osth of office. £ prefminary agendas. a:m:mmumu S ) T
- i i p = Notios st agency’s principsl loaation. Notice must be prominenty displayss main
In adﬂ:nl!. == member of & governing body must com| == e T e siteinthe A
Ehexy remain in office. the s Iomtion. s 5
Inan E.fire, Nlood, o other ™ i iredt for special mestings anet requined if a special mesting is caled to deal

SECLAIMER: T cractics i ars st b provide summany beformation o

mary be ek at & site otfer than the reguiar
mmmhmmmhm“

with an emergency invohing injury or camage to persons of property or the fslinood of such
injury or damagr, when time requrEments of such notics would makz notics impractical and

‘such injury or damazs.

be regarded o soecific legsl axhvice. ol with your sgeecy's kel coussel ab

momkmu
haid on out of consideration for

ﬁummmMmqmmmhmwmm

that spedal mestings not be

FOBCLAIMER: Thaws sractcn tim ars st i orvide summary isforrmation on e nelice mouirements of the OFMA; ese lizs are net inberded i be regarded o secfic lgs adven. Conssh with y=ur

mpancy’s bengal consrme] bt this sopke s wesl.

Wiy 214




Open Public Records Act
RCW 42.56




Touchstone:

*Public records of government agencies are
presumed open.

» Records or information in records can be withheld
only by law (e.g. exemption in law). Exemptions must
be “narrowly construed.”

~ RCW 42.56.030




Public Record

“Public record” means:
any writing
containing information
relating to
the conduct of government or
the performance of any governmental or
proprietary function
prepared, owned, used, or retained
by any state or local agency
regardless of physical form or characteristics.”
~ RCW 42.56.010

[25)




Writing

* “Writing” includes “handwriting, typewriting, printing, photostating,
photographing, and every other means of recording any form of
communication or representation including, but not limited to, letters,
words, pictures, sounds, or symbols, or combination thereof, and all
papers, maps, magnetic or paper tapes, photographic films and prints,
motion picture, film and video recordings, magnetic or punched cards,
discs, drums, diskettes, sound recordings, and other documents
including existing data compilations from which information may be
obtained or translated.”

~ RCW 42.56.010

S0, “public record” is broadly defined.




Note: Public Records Include...

...records of agency business when they are created or retained by
agency employees or officials on home computers or devices, or in

non-agency email accounts or files.
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Post-Nissen v. Pierce County:
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* PRA requests for public records in a local elected
official’s personal residence, on a personal computer,
and in a personal email account (2016); and personal
Facebook site (2018).

 Court of Appeals:

West v. Vermillion, Puyallup (2016): Public records must be
disclosed. The constitutions do not provide an individual a
privacy interest in those public records. State Supreme
Court denied review. (See upcoming slide on “privacy.”)

West v. Puyallup (2018): Facebook posts on an elected

official's personal site are public records if they relate to the
conduct of government and are prepared within the scope of
employment or official capacity. [ - ]




“Mechanics” of Searching/Producing Public
Records Controlled by Employee

» The public employee must obtain, segregate and
produce to the employer those public records that are
responsive to a PRA request from the employee’s
personal accounts, files, and devices.

- Employee may be required to submit affidavit regarding
his/her search.

* Also applies to agency’s public officials.

~ Nissen v. Pierce County
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» Records are presumed open.
» If a record, or part of a record, is withheld from the public, the
agency must cite to an “exemption” in law and give a brief

explanation.

« Exemptions are narrowly construed.

 The general rule is the agency withholds only the exempt
information, and releases the rest.

« Exemptions must be authorized in law --- in PRA or other
laws.

~ RCW 42.56.050; RCW 42.56.210 - .510; RCW 42.56.550




Privacy

« There is no general “privacy” exemption in the PRA.

» If privacy is an express element of another exemption, privacy is invaded
only if disclosure about the person would be:

1. “Highly offensive to the reasonable person” and
2. “Not of legitimate concern to the public.”

~ RCW 42.56.050

This means that if information does not satisfy both these factors, it
cannot be withheld as “private” information under other statutes.

PRIVACY POLICY




Penalties Outside of PRA

Penalties in Other Laws:

There can be criminal liability for willful destruction or alteration of a
public record.

~RCW 40.16.010
For state employees, penalties can be assessed under the State

Ethics Law if an employee intentionally conceals a record that must
be disclosed under the PRA, unless decision to withhold was in good

faith.

~ RCW 42.52.050




AGO PRA Model Rules

Chapter 44-14 WAC.

Adopted under RCW 42.56.570.

Provide model rule language for agencies to consider in
adopting their own PRA rules.

Provide comments with background and references to
PRA statutes and case law.

A resource for state and local agencies, requesters, the
courts, trainers, others interested in the PRA.

PRA provides that local agencies should consult them
when establishing local PRA ordinances. RCW
42.56.570(4).

Updated in 2018:

http://www.atg.wa.gov/model-rules-public-disclosure




