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  Community Development Department  
 

 

Board of Adjustments (BOA) Staff Report 
 

   Board of Adjustments Hearing Date: December 8, 2022 

 

BOA Case P22-099: Request by Michael Seitz for a variance from Section 50-76 General Retail 

(GR) District of the Tomball Code of Ordinances to allow for encroachment of 22-feet and 4-

inches into the 25-foot rear building setback, and 10-inches into the 5-foot interior side yard 

setback for a carport and accessory storage building. The site is approximately 0.78 acres out of 

the Jesse Pruitt Survey, Abstract No. 629. Located within the 700-800 blocks of East Main Street 

(north side) at 817 E. Main Street, within the City of Tomball, Harris County, Texas. 

 

Property Owner(s):   Michael Seitz 

Applicant(s):   Michael Seitz 

Legal Description:   0.78 acres out of the Jesse Pruitt Survey, Abstract Number 629 

Location:    817 E. Main Street (Exhibit “A”) 

Lot Area:    0.78 acres 

Present Zoning & Use: General Retail District (GR) and CUP (CUP-32) (Exhibit “B”) / 

Tool & Machinery Rental Facility and Accessory Residence 

(Exhibit “D”) 

Comp Plan Designation: Neighborhood Commercial (Exhibit “C”) 

Adjacent Zoning & Land Uses:  

North: Single-Family 6 (SF-6) / Single-family residences  

South: Planned Development (PD #7) / School 

  

West:  General Retail (GR) / Private Drive & Office   

East: General Retail (GR) / Vacant Building   

 

BACKGROUND 

 

The subject property has been located within the city limits since at least 1978. The existing 

warehouse that is located on the property appears in aerial imagery as early as 1978. Prior to the 

current occupant, this warehouse was most recently occupied by a manufacturing use (Strackbein 

Machine Company). Sometime between 1995 and 2006 a log cabin was placed in the rear of the 

subject property and occupied as a residence. These manufacturing and residential land uses 

became legally non-conforming when the City of Tomball adopted zoning in 2008. In 2021, the 

current owner purchased the property to operate a tool & machinery rental company with the 

intention of occupying the existing log cabin as a residence. This year (2022), without obtaining 

building permits, the owner of the property constructed a carport and placed a freight container at 

the rear of the property to serve as accessory structures to this residence. These structures encroach 
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beyond the side setback (5-feet) and/or rear setback (25-feet) ordinarily required for accessory 

structures in General Retail zoning. The applicant is now seeking variances to allow these 

structures (carport and freight container) to remain where they are presently located. If approved, 

the requested variance(s) would allow the carport and freight container to be as close as 2-feet 8-

inches to the rear property line and the carport as close as 4-feet 2-inches to the western side 

property line.  

 

According to Section 50-31 (a) (Nonconforming uses), no alterations may be made to 

nonconforming uses that will effectively expand the degree of a nonconforming use. Because the 

Board of Adjustments does not have the authority to approve the expansion of a nonconforming 

use the applicant obtained a Conditional Use Permit in August of 2022 for an accessory residence 

within General Retail zoning. This Conditional Use Permit brought the residential use of the 

existing log cabin into legal conformity, allowing the applicant to now seek variances. 

 

 

ANALYSIS    
 

According to the City of Tomball Code of Ordinance, accessory structures in General Retail zoning 

districts shall conform to applicable provisions of the building code. This states that accessory 

structures in General Retail must be setback a minimum of 25-feet from the rear property line 

when adjacent to Single Family land uses and 5-feet from side interior property lines. The 

ordinarily applicable rear setback according to the building code is 15-feet, the increased setback 

when abutting residential land uses is likely in an effort to protect residential land uses from 

potential nuisances that may be created when commercial land uses are located in close proximity 

to residences.  

 

According to Section 50-33 (f) (Variances) When reviewing variance requests the Board of 

Adjustments should consider:  

Section 50-33(f.4) (Findings of Undue Hardship) 

1. The literal enforcement of the controls will create an unnecessary hardship or practical 

difficulty in the development of the affected property. 

a. No, the literal enforcement of the code does not create an unnecessary hardship or 

difficulty.  

2. That the situation causing the hardship or difficulty is neither self-imposed nor generally 

affecting all or most properties in the same zoning  district:  

a. No, the situation causing the hardship is self-imposed.  

3. That the relief sought will not injure the permitted use of adjacent conforming properties: 

a. Yes, the granting of the variances does not appear to injure permitted uses of 

adjacent properties. 

4. That the granting of a variance will be in harmony with the spirit and purpose of this 

chapter: 

a. Yes, city staff believes that the intent of the heighted setback standard is in an effort 

to protect adjacent residential land uses. Given that the structures that the variances 

apply to are utilize solely for storage purposes, it could be viewed as not presenting 

any immediate harm to the adjacent residential land uses.  

Section 50-33(f.5) 

1. Self-inflicted hardship. A variance shall not: 

a. Be granted to relieve a self-created or personal hardship.  
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Given that the structures requiring a variance were constructed without city approval and the 

issuance of a building permit, the hardship created is entirely self-imposed and thus by code, 

should not warrant the approval of a variance.  

 

RECOMMENDATION 
 

City Staff has reviewed the request and recommends denial of BOA Case P22-099.  

 

The hardship on site is self-imposed. The literal enforcement of the ordinary setback standards on 

this particular lot does not create an undue hardship or practical difficulty in the development of 

this property.   

 

PUBLIC COMMENTS 

 

A Notice of Public Hearing was published in the paper and property owners within 300 feet of the 

project site were mailed notification of this proposal on November 18, 2022. Public responses will 

be provided in the Board packets or at the meeting. 

 

EXHIBITS 
 

A. Aerial Location Map 

B. Zoning Map 

C. Future Land Use Map 

D. Site Photo 

E. Comprehensive Plan 

F. Setback Exhibit 

G. Application 
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Exhibit “A” 

Aerial Location Map 
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Exhibit “B” 

Zoning Map 
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Exhibit “C” 

Future Land Use Map 
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Exhibit “D” 

        Site Photos 

Log Cabin Accessory Residence and Subject Carport / Freight Container 

Rear Setback Between Carport / Freight Container 

and Rear Boundary 
Side Setback Between Carport and Side Boundary 



 Page 9 of 24 

 

  

Existing single family residences behind subject property 

Existing Warehouse on Subject Property 
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Exhibit “E” 

Application 
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