
 
Planning & Zoning Commission Public Hearing Date:  May 8, 2023 

City Council Public Hearing Date: May 15, 2023 

 

Rezoning Case: CUP23-04 

Property Owner(s): Michael Kirtley 

Applicant(s):  Black Mountain Energy Storage II LLC. 

Legal Description: Lot 265 of Tomball Townsite 

Location: 900-1000 blocks (west side) of S. Pitchford Road (Exhibit “A”) 

Area: 5.00 acres 

Comp Plan Designation: Business Park and Industrial (Exhibit “B”) 

Present Zoning and Use: Agricultural (AG) (Exhibit “C”) /Vacant (Exhibit “D”) 

Proposed Use(s): Electric Storage System 
 

Request: Conditional Use Permit (CUP) to permit Electric Storage 

System in Light Industrial (LI) zoning 

Adjacent Zoning & Land Uses: 

North: Agricultural (AG)/ Vacant/Electric Utility Infrastructure 

South: Agricultural (AG)/ Single Family residence 

West: Agricultural (AG) / Single-family residence 

East: Agricultural (AG) / Agricultural Accessory Structures 

 

BACKGROUND 
 

The subject property has been within the City Limits of Tomball since at least 1907. The property has 

remained vacant since that time. The applicants are requesting a Conditional Use Permit (CUP) in 

conjunction with a separate request to rezone the property to Light Industrial (LI). The requested CUP 

is to allow an “Electric Storage System” land use. There has been a lot of interest in the development 

of an “Electric Storage System” within the City of Tomball, particularly the development of such a 

facility near the existing CenterPoint Energy substation located in the 900 block of S. Pitchford Road. 

This interest has led to the City Council adopting amendments to the City of Tomball Code of 

Ordinance earlier this year (Ordinance No. 2023-03). This ordinance created the “Electric Storage 

System” land use, which also provided a definition to the land use and specified that such uses shall 

only be permitted within the Light Industrial zoning district with the approval of a Conditional Use 

Permit. Electric storage systems are defined as “one or more devices assembled together capable of 

storing energy that allows power system operators and utilities to collect and store energy from the 

grid and discharge it at a future time to provide electricity when needed, such as to ensure adequate 

peaking generation capacity and grid resiliency.” City staff met with the applicants on several 
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occasions over the past several months to discuss the potential for their development. During these 

meetings staff expressed the concerns discussed by the City Council which were brought up during 

separate meetings with a different company interested in a similar development located in the same 

general vicinity. Specifically, staff shared City Councils concerns regarding the safety of locating 

such facilities in proximity to Old Town Tomball and the nearby existing residences. 

 

ANALYSIS 

According to Section 50-81 (f) of the Chapter 50 (Zoning), when considering applications for a 

CUP, the City shall, on the basis of the concept plan and other information submitted, evaluate the 

impact of the conditional use on and the compatibility of the use with surrounding properties and 

neighborhoods to ensure the appropriateness of the use at a particular location. Specific 

considerations shall include the extent to which: 

 

1. The proposed use at the specified location is consistent with the goals, objectives, and 

policies contained in the adopted Comprehensive Plan; 

 The property is designated as Business Park & Industrial by the Comprehensive Plan 

Future Land Use Map. This category is intended to create opportunities for employment 

and according to the Comprehensive Plan the uses promoted within this land use category 

should benefit from convenient access to major thoroughfares for vehicles to include 

freight. These areas may require intensive screening and buffering from surrounding 

developments. Based on the concept plan provided by the applicant, the proposed use 

does not appear to provide screening/buffering from existing nearby residences. 

 

2. The proposed use is consistent with the general purpose and intent of the applicable 

zoning district regulations; 

 

According to the Zoning Ordinance, “a conditional use is a land use which, because of its 

unique nature, is compatible with the permitted land uses in a given zoning district only 

upon a determination that the external effects of the use in relation to the existing and 

planned uses of adjoining property and the neighborhood can be mitigated through the 

imposition of certain standards and conditions.” 

 

The intended use of this property is consistent with the purpose and intent of the applicable 

zoning district, only if the concurrent zone change request is to be approved to rezone the 

property to Light Industrial (LI) zoning. This light industrial zoning designation is intended 

to allow the most intensive land use permitted within the City of Tomball.  

 

3. The proposed use meets all supplemental standards specifically applicable to the use 

as set forth in the Zoning Ordinance; 

 

Yes, the proposed use will be required to meet all supplemental standards outlined in Chapter 

50 of the Code of Ordinance. Further, prior to operation, an official site plan shall be 

submitted to the City of Tomball Community Development Office identifying the planned 

arrangement of the electric storage system to ensure all standards required by the code of 

ordinance are met.
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4. The proposed use is compatible with and preserves the character and integrity of 

adjacent development and neighborhoods and as required by the particular 

circumstances, includes improvements or modifications either on-site or within the 

public rights-of-way to mitigate development-related adverse impacts. 

 

The proposed use appears compatible with the existing nearby substation; however, it does 

not preserve the character and integrity of the adjacent residential land uses. Ultimately, 

the Future Land Use plan calls for Business Park & Industrial for this location so the 

requested use and similar types of uses are to be expected and the preservation of existing 

nearby residential uses will become challenging. The concept plan provided does not 

currently identify any planned means of land use buffering between the project site and 

existing neighboring residential uses. The code of ordinance will require (at the time of site 

plan submission) a minimum 6-foot-tall opaque fence and 10-foot-wide landscape buffer 

yard along the southern and western property boundaries as prescribed in Section 50-115 

– Screening, buffering and fencing requirements. By code, no such screening is required 

along the street side (east) property boundary between the project site and existing 

residential land use east of S. Pitchford Rd, however city staff believe this to be a 

reasonable condition to be added if the CUP is to be approved. In addition to this minimum 

screening & buffering standard, city staff is also recommending additional preservation of 

mature vegetative growth along the west, south, and east property boundaries to further 

address the need to screen the planned use from adjacent residential properties. Lastly, the 

subject property does not presently have direct access to a water main, nor convenient 

access to a fire hydrant. Given the nature of this proposed land use and the potential fire 

hazard it presents, city staff is recommending an additional condition for approval for a 

suitable water main to be extended “to-and-through” the frontage of this subject property 

and a fire hydrant must be supplied to provide opportunity for fire protection.  

 

5. The proposed use is not materially detrimental to the public health, safety, 

convenience and welfare, or results in material damage or prejudice to other property 

in the vicinity. 

 

There are concerns regarding the potential hazards that this proposed land use presents to 

the public health and safety of other properties and their respective owners in the vicinity. 

Energy Storage Systems, specifically Battery Energy Storage Systems (BESS) utilizing 

lithium-ion batteries provide a great opportunity for creating energy resiliency, however 

these systems present significant safety hazards. Battery Energy Storage Systems and the 

use of lithium-ion batteries risk the phenomenon referred to as thermal runaway, this occurs 

when heat builds up in a battery faster than it can be dissipated, such buildup of heat may 

result from a battery being overcharged, overheated, or damaged. Thermal runaway is a 

process in which the battery cell enters an uncontrollable, self-heating state. Thermal 

runaway of the system often causes fire and the release of toxic materials and gases. In 

extreme circumstances thermal runaway may result in an explosion. According to an article 

published by the National Fire Sprinkler Association (NFSA) in 2023, these fires are 

extremely difficult to extinguish and fires resulting from thermal runaway can burn for hours 

or even days.  

 

PUBLIC COMMENT 
 

A Notice of Public Hearing was published in the paper and property owners within 300 feet of the 

project site were mailed a notification of this proposal.  As a courtesy, and at the request of City 
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Council, City staff sent additional notice letters to owners of properties within 2,000 feet of the subject 

site. These notice letters were sent on April 18, 2023. Any public comment forms will be provided in 

the Planning & Zoning Commission and City Council packets or during the public hearing.  

 

RECOMMENDATION 

Based on the findings outlined in the analysis section of this staff report, City staff recommends 

denial of CUP23-04: 

 

If the CUP is approved city staff recommends the following conditions:  

 

 An opaque fence/wall with a minimum height of 6-feet must be provided along the entire 

extent of the eastern property boundary.  

 

 To provide additional screening from nearby residential uses a 20-foot-wide buffer yard 

with mature vegetation must remain undisturbed along the west, south, and eastern 

property boundaries. This mature vegetation must be sufficiently preserved/protected 

during and after construction. EXCEPTION: Mature vegetation may be removed to 

accommodate required fencing, driveway approaches, required sidewalks, and necessary 

utilities.  

 

 To provide opportunity for fire prevention/protection adequate water main and fire 

hydrant(s) must be installed prior to the approval of site plan(s) and subsequent 

development 

EXHIBITS 
 

A. Location Map 

B. Current Zoning Map 

C. Future Land Use Plan Map 

D. Notification Maps 

E. Site Photo(s) 

F. CUP Application 

G. Concept Plan 
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Exhibit “A” 

Location Map 
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Exhibit “B” 

Zoning Map 
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Exhibit “C” 

Future Land Use Map 
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Exhibit “D” 

Notification Map(s) 
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Exhibit “E” 

Site Photo 
 

 

  
Subject Site 

Neighbor (East) 
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Neighbor (South) 

Neighbor (North) 
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Exhibit “F” 

CUP Application 
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Figure “G” 

Concept Plan 
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