
 Page 1 of 18 

                                                        Community Development Department  
 

 

                                        Conditional Use Permit (CUP)  

                                                                Staff Report 
 

Planning & Zoning Commission Public Hearing Date:  March 13, 2023 

City Council Public Hearing Date: March 20, 2023 

 

Rezoning Case:  CUP23-01 

Property Owner(s):  Ideaco Investments, LLC  

Legal Description: Lots 17 through 24, Block 18 of the Revised Map of Tomball 

Location:  401-409 Commerce Street (Exhibit “A”) 

Area:     0.46 acres 

Comp Plan Designation: Old Town (Exhibit “B”) 

Present Zoning and Use: Old Town & Mixed Use (OT&MU) / Vacant, Retail & Drinking 

Establishment (Exhibit “D”) 

Proposed Use(s): Market, Open Air  

Request: Conditional Use Permit (CUP) to permit Market, Open Air land 

use. 

Adjacent Zoning & Land Uses: 

North: Old Town & Mixed Use / Single-family residences 

South:  Old Town & Mixed Use / Retail, Restaurant, Hair Salon  

West: Old Town & Mixed Use/ Office & Residence 

East:  Old Town & Mixed Use / Single-family residence   

 

BACKGROUND 

 

The subject properties have been located within the city limits since 1907. Lots 17 through 21 have 

remained vacant since that time. Lots 22 through 24 are currently occupied by three structures. 

According to the Harris County Appraisal District records, these structures have existed on these 

lots since at least 1941. These structures are currently occupied by retail, drinking establishment, 

and dance hall uses. In 2022, the City Council adopted Ordinance No. 2022-43 amending the Code 

of Ordinance to define the Open-Air Market land use and require a Conditional Use Permit (CUP) 

for open air market uses within Old Town & Mixed Use (OT&MU) zoning. Conditional Use 

Permits provide opportunities to further consider whether a location is appropriate for an open-air 

market, and where said use is deemed appropriate, a CUP provides an opportunity to apply 

enforceable conditions that promote the compatibility of the proposed use with the surrounding 

properties and land uses.  
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ANALYSIS 

 

According to Section 50-81 (f) of the Chapter 50 (Zoning), when considering applications for a 

CUP, the City shall, on the basis of the concept plan and other information submitted, evaluate the 

impact of the conditional use on and the compatibility of the use with surrounding properties and 

neighborhoods to ensure the appropriateness of the use at a particular location.  Specific 

considerations shall include the extent to which:  

 

1. The proposed use at the specified location is consistent with the goals, objectives, and 

policies contained in the adopted Comprehensive Plan; 

 

The property is designated as Old Town by the Comprehensive Plan Future Land Use Map. 

This category is intended to promote a highly walkable environment that promotes a 

distinct sense of place. Land use should consist of a mixture of residential, office, retail, 

entertainment, restaurants, and public facilities. The desire to establish an open air market 

at this location will promote the Comprehensive Plans community livability goals, 

specifically by providing a variety of retail, and entertainment opportunities within Old 

Town Tomball and in close proximity to nearby residential neighborhoods. This proximity 

to existing residential neighborhoods further encourages the Comprehensive Plans 

objective of creating a mixture of land uses within a walkable environment. Additionally, 

the request achieves the goal of creating opportunities to promote Old Town Tomball and 

local entrepreneurship within the Old Town area. Furthermore, the allowance of a open air 

market within Old Town Tomball, achieves the community livability goal outlined in the 

Comprehensive Plan by promoting an event that will attract people to the community and 

provide opportunities for residents to socialize and fellowship.  

  

2. The proposed use is consistent with the general purpose and intent of the applicable 

zoning district regulations; 

 

According to the Zoning Ordinance, “a conditional use is a land use which, because of its 

unique nature, is compatible with the permitted land uses in a given zoning district only 

upon a determination that the external effects of the use in relation to the existing and 

planned uses of adjoining property and the neighborhood can be mitigated through the 

imposition of certain standards and conditions.”   

 

The property has been zoned Old Town & Mixed Use since the inception of zoning in 

2008. All surrounding properties within the immediate area also fall within this Old Town 

& Mixed-Use zoning district. According to Section 50-79 (Old Town and Mixed-Use 

District), the Old Town is an area in which many diverse land uses currently exist. The 

nature of the area, therefore, is a mixture of retail, commercial and other non-residential 

uses, along with single-family and multi-family uses. The Comprehensive Plan endorses 

the continuation of the mixture of uses in this area of the city, and specifically states that 

retail, office, single-family, duplex, and multifamily are the most appropriate uses in the 

area. The Old Town and Mixed Use District is intended to provide a zoning mechanism for 

a variety of uses within the original town site.  

 

3. The proposed use meets all supplemental standards specifically applicable to the use 

as set forth in the Zoning Ordinance; 
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Yes, the proposed use will meet all supplemental standards outlined in Chapter 50 of the 

Code of Ordinance. Prior to operation, an official site plan shall be submitted to the City 

of Tomball Community Development Office identifying the planned arrangement of the 

open-air market to ensure all standards applicable by the code of ordinance and/or required 

by this Conditional Use Permit are met.  

 

4. The proposed use is compatible with and preserves the character and integrity of 

adjacent development and neighborhoods and, as required by the particular 

circumstances, includes improvements or modifications either on-site or within the 

public rights-of-way  to mitigate development-related adverse impacts; 

 

The proposed use is consistent with surrounding existing land uses currently found within 

Old Town Tomball, such as the existing farmers market. It is customary to find retail uses 

near the existing neighborhoods immediately surrounding Old Town Tomball, particularly 

given the properties proximity to West Main Street (FM 2920). Further, with this 

Conditional Use Permit the City is recommending conditions that are aimed to help 

alleviate potential nuisances that could be presented by having outdoor retail uses near the 

surrounding residential land uses. Said conditions may include but are not limited to 

screening, hours of operation, and limitation on the number of vendors that can be at this 

location.   

 

5. The proposed use is not materially detrimental to the public health, safety, 

convenience and welfare, or results in material damage or prejudice to other property 

in the vicinity. 

Staff does not anticipate any adverse effects on surrounding properties.  

 

PUBLIC COMMENT 

 

Property owners within 300 feet of the project site were mailed notification of this proposal and a 

Notice of Public Hearing was published in the paper on March 1, 2023. Any public comment forms 

will be provided in the Planning & Zoning Commission and City Council packets or during the 

public hearing.   

 

RECOMMENDATION 

Based on the findings outlined in the analysis section of this staff report, City staff recommends 

approval of CUP23-01with the following condition(s): 

• Hours of operation: 7:00 AM to 10:00 PM 

• No more than 12 outdoor vendors/booths/tents shall be permitted in total on Lots 17 

through 24, Block 18 in Revised Map of Tomball.  

• Restroom facilities must be provided during the open-air market hours of operation. Said 

restrooms may be provided on site or within adjacent businesses located within the 

boundaries of this Conditional Use Permit. Portable restroom facilities are prohibited.  

• Adhere to Section 50-116 (d.2.a) Temporary Outdoor Sales, with an exception on the 

required distances from “main building”.  
o “Shall not be placed/located more than 30 feet from the main building in GR, and C 

Districts, and not more than 12 feet from the main building in the Old Town area.” 

• An opaque fence/wall must be provided along the western boundary of Lot 17. 

• Booths/tents and outdoor sales/displays must adhere to non-residential setback standards 

in OT & MU. Being the following:  

o Front & Rear setback – No Minimum 
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o Side Setback (adjacent to commercial use) – No Minimum 

o Side Setback (adjacent to residential use) – 20 feet (20’) Minimum 

 

 

EXHIBITS 

 

A. Location Map 

B. Future Land Use Plan Map 

C. Current Zoning Map 

D. Site Photo 

E. CUP Application 

F. Concept Plan  
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Exhibit “A” 

Location Map 
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Exhibit “B” 

Zoning Map 
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Exhibit “C” 

Future Land Use Map 
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Exhibit “D” 

Site Photo 
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Exhibit “E” 

CUP Application 
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Figure “F” 

      Concept Plan 
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