City of Sumas
Request for Council Action

Meeting Date: February 10, 2025

Subject:
Assignment of Operation & Management Agreement (Cable System

Department: Light Department Prepared By: Michelle Quinn

Agenda Location: [ Public Hearing Old Business [J New Business
[] Staff Reports

Brief Summary:

Assigning a new name from Sound Internet Services to the Declaration Networks
Group for the current Operation and Management Agreement with Sound Internet
Services, Inc.

This internal restructuring was part of an intercompany merger in order for streaming
regulatory compliance and reporting and company's operations.

All services will continue at the same rates, terms and conditions for our residents

Budget Implications: [ CurrentBudget [ New Budget Request [INon-Budgetary

Staff Recommendation:

Staff respectfully recommends that the City Council authorize the Mayor to sign the
agreement

Reviewed By:

Mayor: Bosch

Finance Director: Mollie Bost

City Clerk: Michelle Quinn

Public Works Director: Sunny Aulakh




ASSIGNMENT OF OPERATION AND MANAGEMENT AGREEMENT
{CABLE SYSTEM)

THIS ASSIGNMIEENT AGREEMENT ("Assignment") is entered into by and between SOUND INTERNET
SERVICES, INC.,, an corporation (as "Assignor"), DECLARATION NETWORKS GROUP, INC.,, an

corporation (as "Assignee"), and the CITY OF SUMAS, a municipal corporation of the
State of Washington (the "City"), collectively the "Parties.”

WHEREAS, the City and Assignor are parties to that certain Agreement referred to as OPERATION AND
MANAGEMENT AGREEMENT, dated December 23, 2019, related to the operation and management of
the City’s Cable System, a copy of which is attached hereto as Exhibit “A”, as well as any addendums or
amendments thereto (collectively “Agreement”); and

WHEREAS, certain assets of the Assignor are in the process of being acquired by Assignee pursuant to
separate agreement between Assignor and Assignee; and

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties agree as follows:

1. Assignment., Assignor hereby assigns to Assignee all of Assignor's rights and obligations under
the Agreement effective on the closing date of the transaction, Assignor and Assignee shall provide the
City with written notice when the transaction is complete.

2. Assumption. Assignee hereby assumes from Assignor all of Assignor's rights and obligations
under the Agreement effective on the closing date of the transaction. Assignee affirms that it has taken
all steps necessary to fully apprise itself of the content and status of the Agreement.

3. Consent. The City hereby consents to the assignment and assumption of the Agreement as
provided herein.

4, Insurance. The assignment provided herein is contingent upon Assignee providing proof of
insurance to the City in accordance with the Agreement.

5, Further Acts. The Parties agree to cooperate in good faith to take any further acts as are

reasonably necessary to effectuate the intent of this Assignment.

EXECUTED this day of , 2025 for Assignor, SOUND INTERNET SERVICES,
INC. by:

Authorized Signature

Printed Name and Title



EXECUTED this day of
GROUP, INC. by:

, 2025 for Assignee, DECLARATION NETWORKS

Authorized Signature

Printed Name and Title

EXECUTED this day of

, 2025 for the CITY OF SUMAS by:

Mayor

Attest:

City Clerk

Approved as to Form:

City Attorney



ORIGINAL

OPERATION AND MANAGEMENT AGREEMENT

THIS AGREEMENT ("Agreement’) Is made and entered into by and between the
City of Sumas, hereinafter referred to as "Clity" and Sound Intemnet Sewices, Inc,,
hereinafterreferred to as the "Operator."

WHEREAS, the City owns a TV/cable system (“Cable System”) located in the City
of Sumas; and

WHEREAS, the costs of operating the Cable System have continued to Increase,
including Increases in subscriber fees from broadcasters and increased capital costs due
to advances in technology requiring upgrades to equipment,, Including that equipment
necessary to receive broadcast signals, as well as other market changes; and

WHEREAS, the City has a limlted number of customers subscribing to its Cable
System; and

WHEREAS, the limited number of customers are not sufficient to support the
independentoperation of the Cable System by the City so as to continue to provide the
current level of services let alone that level of service expected by today's consumer
standards and offered by othertv/cable service providers; and

WHEREAS, the City desires to enter into an agreementwith an expetienced cable
television system operator to provide for the overall management, maintenance, and
operation of the Cable System; ensure the highest possible quality of cable television
services and related benefits for the public within the available limits of system; and
provide a positive revenue stream to the City for maintenance and administration of the
Cable System and related facilities; and

WHEREAS, the Operator currently provides tv/cable services to customers of its’
own system outside the City and has a'larger customer base than the City; and

WHEREAS, the Operator also receives its signalthrough the City's cable head end
for purposes of its sale of television and cable services to customers of its' own system
and has an interest in seeing the City's Cable System continue to operate;

NOW, THEREFORE, in consideration of the mutual promises and
covenants contained herein, and for good and valuable consideration, the recelpt and
sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally
bound, hereby agree as follows:

1, DEFINITIONS
The following terms shall be defined as follows for the purposes of this Agreement:
1.1 "Actual Gross Revenue"means any and all revenues earned during an
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Operating Year attributable to operation of the City’s Cable System.

1.2 "Operating Year" shall comprise the period of twelve (12) full calendar
months commencing on January 1 and ending on December 31.

1.3 "Cable System” shall mean the TV/cable system owned by the City, and
consists of a system by which cable television and programing services are made
avajlable to customers in the City of Sumas. A map of the Cable System area is attached
as ExhibitA and incorporated by reference,

1.4 "City" shall mean the City of Sumas.

1.5 “Director” shall mean the Public Works Director for the City of Sumas or
such otherindividual(s) designated as such by the mayor for the City of Sumas.

1.6 "Effective Date" shall mean January 1, 2020.

1.7 "Existing Infrastructure” shall mean all tangible property and equipment
comprisingthe Cable System on the Effective Date, and includesreceivingand head end
equipmentincluding satellite antennas, receivers, amplifiers, approximately 12 miles of
cable placed throughoutthe City, customer drops and other equipment, the rightto place
and operate the system, and its customer base, and is located at Sumas, WA. Existing
Infrastructure shall include all additions, repairs, replacements and upgrades to the
Existing Infrastructure as may be required to maintain the functionality of the Existing
Infrastructure as existed on the Effective Date.

1.8  “Optional Improvements” shall mean all add-ons, extensions and
improvements to the Existing Infrastructure that Operator may elect to install during the
Term to enhance and improve the functionality of the Cable System and deliver a better
product to consumers, Optional Improvements shall notinclude equipmentadded to the
Existing Infrastructure as part of Operator's duty to maintain the Cable System's
functionality as existed on the Effective Date. The Operator shall own all Optional
Improvements,

1.9  "Operator" means Sound Internet Services, Inc.
1.10 "Term" shall have the meaning setforth in Article 4,

2. RETENTION OF OPERATOR

2.1 Cable System. The City hereby retains Operator for the management,
maintenance and operation of the Cable System. The Operator will perform all aspects
of the operation of the City's Cable System and will provide a level of cable television and
programing services availablein the City of Sumas equalto, or better, than those currenty
provided by the City in the operation of its Cable System, and at least equal to those that
the Operator provides customers of its’ own system.

City of Sumas: Cable Sys, Oper, Agree. (Final -
12-12-19)

2



3. ACCEPTANCE

3.1 Inspection.Prior to the effective date of this Agreement, Operator hasmade
an inspection of the Cable System as idenfified to Operator by the City, and hereby
accepts the condition of it for purposes of this Agreementon an “as is” basis.

4, TERM

4.1 Term of Agreement. The term of this Agreementis 10 years andone month,
beginning on the Effective Date and terminating (unless extended by mutual agreement)
on January 31, 2030.

4.2 Renewal. This agreement shall automatically renew for an additional 10-
year term unless the Operator notifies the City at least 12 months prior to the expiration
of the Term that Operator does not wish to renew,

This option is conditioned upon full and faithful performance by the Operator of all
the terms contained herein,

4.3  Effectof Termination. In the event of termination at the end of the Term or
for any other reason underthis Agreement, the Operator shall have ninety (90) days to
complete removal of its property, other than the Optional Improvements, from the
premises. Removal shall not leave any structure, equipmentor other part of the Cable
System in a worse condition than at the time of execution of this Agreement; structural
improvements comprising the Existing Infrastructure (other than the Optional
Improvements) shallnotbe removed. The City may, butneed not, treat anyproperty other
than the Optional Improvements remaining upon the premises after expiration of this
Agreement, or period for removal of Operator's property, as abandoned by Operator, and
may make any disposition of such property as the City deems fitting.

4.4  Rightto Continue Using Optional Improvements, Upon termination of
this Agreement for any reason, the City agrees to enterinto such pole attachment, rights-
of-way and other similar agreements as allowed under, and following the procedures of,
the Sumas Municipal Code with the Operator as may be required to enable the Operator
to continue to use the Optional Improvements following termination of this Agreement. In
continuing to use the Optional Improvements, the Operator shall comply with all
applicable provisions of the Sumas Municipal Code.

5..  OPERATOR'S BASIC SERVICE OBLIGATIONS

5.1 Cable System Setvices. Operator shall perform all acts necessary to
operate and maintain the City's Cable System and provide cable television and
programing services to customers in the City of Sumas. The level of services shall be
equalto, or better, than those currently provided by the City in the operation of its Cable
System, and at least equal to those that the Operator provides to customers of its own
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system. Additionally, in operating the Cable System and providing cable television and
programing services in the City, the Operator will make good faith efforts satisfactory to
the City to maintain and improve the quality of those services so they are on par with
industry standards.

It isintendedthatthe Operator will perform all aspects of the operation of the City's
Cable System, including, butnotlimited to: operation, maintenance,repair, replacement,
upgrade and improvement of the physical system and its parts, equipmentand facilities
to the extentrequired to maintain the Existing Infrastructure in good operating condition
and according to its functionality as existed on the Effective Date; arranging channel
carriage and obtaining broadcast content including contracts with network signal
broadcast providers; system operation and signal broadcast; customer communication
and service including maintaining a customer call number and responding customer calls
and inquiries; billing and account collection.

52 Cable System Maintenance. Operator shall provide year round
maintenance services which shall include, but not be limited to, maintenance staff
management, environmental compliance, record keeping and reporting and other
miscellaneous maintenance for cable system operations.

53  Buildingand EquipmentMaintenance. Operator shall keep and maintain the
Existing Infrastructure in good, operable, usable and sanitary order and repair and in a
good, safe condition throughoutthe term of this Agreement, providing for such repairs,
replacements, rebuilding and restoration as may be required to maintain the functionality
of the Existing Infrastructure in compliance with this Agreement,

5.4. Optional Improvements. Any Optional Improvements made by Operator
shall be subject to, prior to the commencement of the Optional Improvements work, the
Operator's obtaining all applicable permits, and compliance with such terms and
conditionsas may be imposed by the Director (if any), and as required by any laws, rules,
regulations, policies and procedures, including any applicable public works laws and
procedures,

55  City Ownership. Except for leased equipment and proprietary property of
the Operator and the Optionallmprovements (which shallbe ownedby the Operator), the
City shall own all parts of the Existing Infrastructure, including all structures, buildings,
improvements, furnishings, equipment, constructed or acquired by the City, or Operator
oh behalf of the City, and all alterations, additions or betterments thereto.

5.6  Inventories, The Operator and the City shall jointly inventory City-owned

equipment forming part of the Existing Infrastructure following a mutually agreeable
schedule,

5.7 Inspections. The City may conduct both scheduled and unscheduled
inspectionsof the Cable System withoutinterruptingthe normal operations. The Operator
shallrespond to any noted exceptions and findings by the City within fifteen (15) days of
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notification, including contemplated courses of action to correct the noted exceptions and
findings. After consulting with the Director or designee, the Operator shall take corrective
action acceptable to the Director or designee.

58 Failureto Petform. Should Operator fail, after thirty (30) days-notice from
the City of the need therefor, to perform its obligations underthis Article in any material
respects, the City may enter upon the premises of the Cable System and petform
Operator's obligations. Notwithstanding the preceding sentence, in the event of an
emergency, the City may immediately enter upon these premises without notice to
Operator to perform emergency repairs and restoration.

8. OPERATING RESPONSIBILITIES

6.1  Annual Reports. Operator shall submit to the City, for its review and
approval, on or before May 20th of each Operating Year, an annualreport ("Annual
Report") for the previous calendaryear. Each Annual Reportshallinclude a summary of
the financial condition of the Cable System including the Actual Gross Revenuse, the total
amount of costs and capital expenditures, if any, and the total amount of major
maintenance expenditures for the Operating Year described in the Annual Report,

6.2 Compliance with Laws., The parties shall comply with all municipal
ordinances and all state and federal laws and regulations applicable to the terms and
conditions of this Agreement. The parties shall not knowingly permit any illegal activities
to be conducted on orat the premises of the Cable System. If any permits or licenses are
required, Operator shall obtain all such required permits or licenses from the appropriate
reguliatory agency before undertaking the regulated activity,

6.3  Operator's Obligations to Comply with Laws.

A. Nondiscrimination/Equal Protection. Operator agrees not fo
discriminate againstany employee or applicant for employment or any other persons in
the performance of this Agreementbecause of race, religion, creed, color, hationalorigin,
matital status, gender, age or handicap, or other circumstances as may be defined by
federal, state or local law or ordinance, except for a bona fide occupational
qualification. Operator agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided by the OPERATOR setting forth the
provisions of this nondiscrimination clause.

: B. Other laws and regulations. Operator shall comply with all federal,
state and local laws, regulations and ordinances applicable to the work to be done under
this Agreement,

C. Violations. Any violation of the provisions of this section shall be
considered a violation of a material provision of this Agreement and shall be grounds for
cancellation, termination or suspension of the Agreement by the City, in whole orin patt,
and may resultin ineligibllity for furtherwork for the City.
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6.4  Utilities. Upon commencementof the term of this Agreement, Operator shall
be responsible for arranging for the utility services required by the Cable System.

6.5  Safety. Operator shall immediately correct any unsafe conditions to the
Cable System, as well as any unsafe practices occurring thereon, that are or become
known to Operator,

8.6  Meetings. Representatives of Operator and the Director or designee shall
meet at such fimes as may be required by the City to review Operator's performance
underthis Agreementand discuss any problems or matters as determined by the City.

6.7  Rate Structure. The Operator, in the exercise of its professional judgment,
shall determine all fees, charges and rates to be charged to customers of the Cable
System. Those fees, charges and rates shall be reasonable and appropriate to the
corresponding services and customers of the Cable System shall not be subject to fees,
charges or rates higherthan those charged customers of the Operators own system for
the same or similar services. The Operator's determined fees, charges and rates shall
be provided to the City by September 1 for the next year.

6.8  Business License and Permits. Operator shall obtain all necessary state
and local licenses and permits necessary to conductbusiness.

6.9 IndependentConfractor. Operator is andshallbe atall times dutingtheterm
of this Agreement an independentcontractor and not an employee of the City. Any and
all employees of Operator, while engaged in the performance of any work or setvices
required by the Operator underthis Agreement, shall be considered employees of the
Operator only and not of the City. Any and all claims that may arise underthe Worker's
Compensation Act on behalf of said employees, while engaged, and all claims made by
the third party as consequence of any negligent act or omission on the part of the
Operator's employees, while so engaged on any of the work or services provided or
rendered herein, shall notbe the obligation of the City.

7. CITY'S RESPONSIBILITIES

7.1 City's Responsibilities. During the term of this Agreement, the City’s
responsibilities shall include monitoring and evaluating Operator's performance for
compliance with terms of this Agreement,

8. COSTS AND EXPENDITURES

8.1  Direct Cost. The normal and ordinary costs of the operation, upkeep,
improvement, repair and maintenance of the Cable System ("Direct Costs") shall be paid
by Operator. A Direct Cost shall be any cost which is directly related to the normal and
ordinary staffing, operations, repair, upkeep, improvement or maintenance of the Cable
System including, but notlimited to, the following:
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A. Alllabor and employee salaries, compensation, and benefits.

B. Purchase, lease and/or rental of equipment,

E. Repair, replacement and maintenance of equipment or any other
part of the Cable System.

F. Fees and charges for channels and programming.

G. Operating and other supplies.

H Professional services, accounting and audits.
I. Advertising and marketing expenses.

L. Telephone, postage and freight.

M. Fees, Permits and Licenses.

N. Utilities, Including natural gas, water, electric power, telephones,
garbage and trash collection, unless paid by the City.

0. Custodial services.

P. Insurance Premiums, and, in the event of a claim on the propetrty or
liability insurance required by Section 11.1.B, the amount paid up to the deductible,

Q. Use Tax

R. Other: All other costs incurred or necessary to operate the City's
Cable System and provide cable television and programing services to customers in the
City of Sumas and otherwise perform the duties underthis Agreement.

8.2  Prevailing Wages

The Operator shall comply with all prevailing wage laws, to the extent they are
applicable to the Operator's obligations or performance underthis Agreement, including
all statues, codes, rules, notice requirements, filings, regulations, and other requirements
of any kind, including those under RCW Chapter 39.12,

The Operator shallkeep allnecessary records to reflect such wageswere paid, which are
subject to auditpursuantto Section 11.2 below.

9. OPERATOR COMPENSATION
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9.1  The Operator shall retain all fees and charges it collects from customers of
the Cable System during the term of the agreement subject to payment to the City of 4%
of the gross receipts from the sale of internet services to customers in the City, as its sole
compensation. Paymentshallbe made to the City by the twentieth (20") day of the month
for the preceding month,

9.2  ReimbursementSubmittals. The Operator will submitreceipts andinvoices
to the City for any cost or expenses thatthe City has approved and agreed in writing to
reimburse the Operator for. Unless otherwise requested by the City, the reimbursement
submittals shall be processed no more than once a month. The City reserves the rightto
review all reimbursement submittals, seek justification from the Operator and once
accepted by the City, issue a reimbursement,

10.  FINANCIALAND ACCOUNTING PROCEDURES

10.1  Quarterly Reports and Transactions. Operator shall provide to the City a
quarterly report of the previous fourmonth's transactions and financial status of the Cable
System,

A. Within thirty (30) days of the end of each quarter, Operator shall
provide the City with a quarterly and year-to-date customer transaction report.

B. After review of the above items, the City may request additional
reports that provide additional information or detail previous transactions.

11.  BUSINESS RECORDS

11.1  Types of Records. Operator shall maintain a method of accounting for all
the revenues in connection with the operation of the Cable System which shall, in
accordance with generally accepted accounting principles, correctly and accurately
reflect the gross receipts and disbursements received or made by Operator from the
operation of the Cable System. Operator shallestablish andimplementadequate intemal
controls for this operation. The method of accounting shall include the keeping of the
following records and documents:

A. Regularbooks of account such as general ledgers;

B. Journals including any suppotting and underlying documents such
as vouchers, checks, tickets, bank statements, etc.; and

C. Any other accounting records that the City, in its sole discretion,
deems necessary for proper reporting of receipts.

11.2 Audit of Records. All documents, books and accounting records kept by
Operator pursuantto this Article shall be open for inspection by the City at anyreasonable
time during the term of this Agreement and for at least three (3) years thereafter. In
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addition, the City or Its authorized representative may, from time to time, conductan audit
of the books of the operation of the Cable System and observe the operation of the
business,

11.3 Public Records. All information obtained in connection with the City's
inspections of the records or audits may be or become subject to publicinspection and/or
reproduction as public records.

12, INSURANCE AND INDEMNITY
12.1 Insurance,
A. Minimum Insurance,

1. Commercial General Liability Insurance. Operator shall obtain and
keep in full force and effect during the term of this Agreementa Commercial General
Liability Insurance Policy with broad form and stop gap (employer's liability)
endorsements with minimum limits of $2,000,000 per occurrence and annual aggregate,
Such policy must specificallynamethe City as an additionalinsured party thereunderand
be primary and non-contributory coverage over any and all insurance coverage the City
may carry.

The policy shall include personal injury, contractual liability, products and
completed operations liability, The policy shall cover any injury, death, damage, and/or
loss of any sort sustained by any person, organization, or corporation (including Operator
and any of Operator's employees and/or agents) in connection with any activity upon or
use or occupation of the described Premises, and for any activity performed by Operator
by virtue of the rights granted pursuantto this Agreement.

2, Workers' Compensation Insurance. Operator shall obtain and keep
In full force and effect during the term of this Agreement Workers' Compensation
Insurance for all workers employed pursuant to this Agreement as required by Title 51
RCW and any applicable Federal statute.

B. Other Provisions,

1. Said insurance policies must be maintained in full force and effect
throughoutthe entire term of this Agreementand, such policies or endorsements thereto
must contain the following provisions:

A . The City of Sumas, its officials, employees and volunteers mustbe
named as an additional insured on the Operator's Commercial General Liability Policy
and as a Loss Payee or Third Parly Beneficiary on the Operator's Commercial Crime
Insurance Policy.

B. The coverage provided by these policies to the City or any other
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named insured shall not be terminated, reduced or otherwise changed in any respect
without providing atleast sixty (60) days written notice to the City.

2, Said insurance policies must be satisfactory to the City as to form and
coverage. Insurance shall be placed with insurers with arating acceptable to the City.

3. The City may review said insurance policies annually to determine the
adequacy of liability limits, and it may raise the minimum policy limits if such increase is
necessary to adequately protect the City.

C. Verification of Coverage. Operator shall furnish the City with certificates of
insurance and endorsements for insurance coverage required by this section. The
certificates are to be received and approved by the City before Operator begins any work
underthis Agreement. The City reserves the right to require complete, certified copies of
all required insurance policies atany time.

D. Subcontractors, Operator shall require subcontractors to provide coverage
which complies with the requirements stated herein but for the requirements for a
Commercial Crime policy.

E. Failure fo Comply. Notwithstanding any other provisions of this Agreement,
the failure of Operator to comply with the above provisions of this section followingthe
thirty (30) day notice period described in Section 15.5 shall subject this Agreement to
immediate termination withoutnotice to any party in order to protect the publicinterest.

12.2 Indemnification,

A. The Operator shall protect, defend, indemnify and save harmless the City,
its officers, employees and agents from any and all costs, claims, judgments or awards
of damages, arising outof or in any way resulting from the negligentorinten tional acts or
omissions of the Operator. The Operator agrees that its obligations under this
subparagraph extend to any claim, demand and/or cause of action brought by, or on
behalf of, any of its employees or agents. For this purpose, the Operator, by mutual
negotiation, hereby waives, as respects the City only, any immunity that would otherwise
be available against such claims under the Industrial Insurance provisions of Title 51
RCW. In the event the City incurs any judgment, award, and/or cost arising therefrom
including attorneys' fees to enforce the provisions of this article, all such fees, expenses,
and costs shall be recoverable from the Operator.

B. In the event of suit againstthe City for which Operator may reasonably be
anficipated to have an indemnification obligation pursuant to Section 12.2A, Operator
agrees o appear and defend the same with counsel reasonably acceptable to the City,
provided Operator is notified in writing, within thirty (30) days of the suit. In the event
judgment is rendered against the City, the Operator will cause the same to be satisfied
within ninety (90) days after a final determination thereof (after all appeals have been
exhausted).
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C. Except as described above, the City, its employees and agents, should not
be liable for any injuryor death to any person(s) or for damage to any propetty, regardless
of how such injury, death or damage be caused, sustained, or alleged to have been
sustained by the Operator or others as a result of any of the following:

1. Any condition including existing or future defects in the Premises,
excluding latentdefectin the Premises;

2. Any occurrence whatsoever arising fromor related in any way to the
Premises, Operator's use and occupancy of the Premises, or Operator's use of property
adjacent thereto,

D. The indemnification setforth in this Article 12 shall survive the termination
of this Agreement.

12.3  Unusablility. In the event that the Cable System, or a substantial portion
thereof, Is rendered unusable by fire, earthquake, act of war or other extraordinary
casualty destroying or damaging the Cable System, the Operator may terminate this
Agreement by giving notice to the City within thirty (30) days after such conditions are
discovered. Neither party shall be required to restore or reconstruct the Cable System,

13, REPRESENTATIONS AND WARRANTIES

13.1  Organization and Authority. As of the date of this Agreementand thereafter,
Operator hereby represents and warrants that (a) it is a Corporation duly organized,
validly existing and in good standing under the laws of the State of Washington and s
qualified to do business in all other states where necessary in light of its business or
properties and has all requisite power and authority to conduct its business and own its
properties, (b) it has all necessary power and authority to execute, deliverand perform its
obligations under this Agreement, (c) the execution, delivery and performance by
Operator underthis Agreementhas been duly authorized by all necessary action andthis
Agreement has been duly and validly executed and delivered by Operator, and (d) this
Agreement constitutes the legal, valid and binding obligation of Operator and is
enforceable against Operator in accordance with its terms, except as the enforceability
thereof may be limited by applicable bankruptcy, insolvency, reorganization or
moratorium or other similar laws relating to the rights of creditors generally.

13.2 No Conflict. As of the Effective Date and thereafter for the term of this
Agreement, Operator hereby represents and warrants that the execution, delivery and
performance by Operator of this Agreementdoes notand willnot(a) conflictwith or violate
any provision of its articles of incorporation or bylaws, (b) result In a material breach or
violation of any term or provision of, or constitute a material defaultunder, any material
agreement or instrumentto which Operator is a party or by which Operator or any of its
assets are bound, or (c) contravene or constitute a material defaultunderany provision
of applicable law or regulation,
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13.3 Accuracy of Representations and Warranties. The representations and
warranties contained in this Agreementdo not contain any untrue statement of a material
fact or omit any material fact necessary thatwould make the statements contained herein
misleading or incomplete.

13.4 Survival of Representations and Warranties. The representations and
warranties set forth by Operator in this Article 13 shall survive the date of this Agreement
and shall terminate only upon the fifth anniversary of the date of termination of this
Agreement.

14.  NOTICE

14.1 Notice. All notices, requests, demands, consents and other
communications required or permitted to be given by this Agreement shall be in writing
and personally delivered or placed in the United States mail, properly addressed and with
full postage prepaid, certified and return receipt requested and confirmed via email to the
email addresses set forth below. Such notices shall be deemed received at the earlier of
(a) the date actually received, or (b) 5 business days after such mailing. Such notices
shall be sent to the parties at the following addresses, unless other addresses are
furnished by appropriate notice:

If to the City, to:

City of Sumas

433 Cherry Street

P.O. Box 9

Sumas, WA 98295

Email: ) bCH@C\‘l’b\ of Sumas . covmn

If to Operator, to:

Sound Internet Services, Inc.
Attention: Timothy Dyck

PO Box 974

Lynden, WA 98264

Email:_tim e Pogozone.@w\

16.  MISCELLANEOUS

156.1 Entire Agreement. This Agreement and the documents expressly referred
to herein constitute the entire agreement among the parties with respect to the subject
matter hereof and supersede any prior agreement or understanding among the patties

with respect to such subject matter.
16.2  Severability. If any provision of this Agreement or the application of such
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provision to any party or circumstance shall be invalid, the remainder of this Agreement
or the'application of such provision to other parties or circumstances shall notbe affected
thereby.

15.3 Liensand Encumbrances. Operator shall keep the Premises free and clear
of any liens and encumbrances arising or growing out of its use and occupancy of the
Premises. At the City's request, Operator shall furnish the City written proof of payment
of any item which would or might constitute the basis for such a lien on the Premises, if
not paid.

16.4  Termination. If Operator defaults by failing to perform any of the its
obligations under this Agreementin any material respect, and fails to cure such default
within thirty (30) days of receiving the City’s written request to do so, or becomes insolvent
or Is declared bankrupt or commits any act of bankruptey or insolvency or makes an
assignment for the benefit of creditors, the City may, by depositing written notice to
Operator in the U.S. mail, postage prepaid, terminate this Agreement, and at the City's
option, obtain performance of the work elsewhere, If this Agreement is terminated for
default, the Operator shall not be entitled to receive any further payments under this
Agreement until all work called for has been fully performed. Anyextra cost or damage
to the City resultingfromsuch default(s)shall be deducted from any money due or coming
dueto the Operator. The Operator shall bear any extra expenses incurred by the City in
completing the work, including all increased costs for completing the work, and all
damage sustained, or which may be sustained by the City by reason of such default.

15.5  Waiver. No action other than a written document from the City so stating
shall constitute a waiverby the City of any breach or defaultby Operator norshall such a
document waive the concessionalre's Operator's full compliance with the terms and
conditions of this Agreement, irrespective of any knowledge the City may have of such
breach, default, or noncompliance, The City's failure to insistupon full performance of any
provision of this Agreement shall not be deemed consent to or acceptance of such
incomplete performance in the future.

No waiver of any breach or default shall constitute or be construed as a waiver of
any subsequentlike breach or default.

15.6 Mediation. Wheneverthe Cily and Operator have a dispute as to any of the
terms of this Agreement or whether an event of default has occurred, and wheneverthe
City or Operator have a dispute as to whether the requirements of this Agreement are
beingreasonably performed, the City or Operator may requestthatthe issue be mediated,
In thatevent, the parties willagree on a choice of mediator and if they are unableto agree,
they shall request the presiding judge of the Whatcom County Superior Court to appoint
a mediator for them,

Nothing in this paragraph shall be deemed to limit or impair any legal remedies
otherwise available to the parties.

City of Suinas; Cable Sys, Oper. Agres, (Final -
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15,7 Time. If the last day for performance of any of the provisions of this
Agreement, during a stated period of days, shall fall upon a Saturday, Sunday or holiday
observed by eitherparty, the final day for performance shall be the following weekday on
which both parties would normally be open for the conduct of business,

15.8 Assignment of Agreement, Operator shall not assign or fransfer this
Agreement nor othetwise convey anyright or privilege granted hereunder or any part of
the Premises unless the written consent of the City be first obtained. Neither this
Agreementnor any right, privilege or interest therein or thereunder shall transferable by
operation of law or by any process or proceeding of any court.

15,9 Counterparts, This Agreement may be executed in one or more
counterparts, all of which shall constitute one in the same instrument.

16.10 Headings. The article and section headings in this Agreement are for
convenience of reference only, and shall notbe deemed to alter or affect the meaning or
interpretation of any provisions hereof,

16.11 Construction, This Agreement shall be construed and enforced according
to the laws of the State of Washington without regard to any otherwise governing
principals of conflicts oflaws. This Agreementshall be construed neutrally and notin favor
or againstany party,

15.12 Amendment. This Agreement shall not be modified or amended except by
a written agreement executed by both of the parties.

15.13 FurtherActions, Each party shall execute and deliversuch othercertificates,
agreements and documents, and take such other actions, as may reasonably be required
to carry out the provisions or the intent of this Agreement.

15.14 Governing Law; Forum. The Agreement will be governed by the laws of
Washington and its choice of law rules. Operator irrevocably consentsto the exclusive
personal jurisdiction and venue of the federal and state courts located in Whatcom
County, Washington, with respect to any dispute arising out of or in connection with the
Agreement, and agrees not to commence or prosecute any action or proceeding arising
outof or in connection with the Agreementotherthan in the aforementioned courts.

16.15 Severability. If any provision of the Agreement is held to be invalid or
unenforceable forany reason, the remaining provision will continue in full force without
being impaired or invalidated in any way. The City and Operator agree to replace any
invalid provision with a valid provision that most closely approximates the intent and
economic effect of the invalld provision.

16.16 Nonwaiver. Any failure by the City to enforce strict performance of any
provision of the Agreement will notconstitute a waiver of the City's right to subsequently
enforce such provision or any other provision of the Agreement.
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15.17 Legal Fees. In any lawsultbetween the parties with respect to the matters
covered by the Agreement, the prevailing party will be entitled to receive its reasonable
attorney's fees and costs incurred in the lawsuit, In addition to any other relief it may be
awarded.

Td |
DATED this_22'" day of December 2019,

SOUND INTERNET SERVICES, INC. CITY OF SUMAS A
By: ///p%{/ By: , LA e
Its: /fetd wel Mayor /

Attest:

O s

Fin@e Ditgictor

Approved as to forgn: .
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City Attorney ¥
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