CITY OF ST. HELENS PLANNING DEPARTMENT

STAFF REPORT
Appeal AP.1.21 (of Partition PT.1.21)

DATE: May 26, 2021
To: City Council
FrOM: Jacob A. Graichen, AICP, City Planner

APPLICANT: Andrew and Lindsay Schlumpberger (also appellants)
OWNER: same as applicant/appellant

ZONING: Suburban Residential, R10
LOCATION: 160 Belton Road; SN1W-34BC-1100 and 5SN1W-34-201
PROPOSAL:  2-parcel Partition

SITE INFORMATION / BACKGROUND

The subject property is located along the Columbia River, Dalton Lake and Belton Road. Belton
Road provides access. It is developed with a detached single-family dwelling that, per the
County Assessor data, was built in 1976.

This is an appeal of a reapplication of Partition PT.1.20, which was amended administratively,
then denied by the Planning Commission on appeal AP.1.20, and then appealed to the Oregon
Land Use Board of Appeals LUBA No. 2020-075. The Commission denied the matter based on
an on-site sewerage system drainfield easement recorded in 1976 as Book 208, Page 404
Columbia County Clerk’s records. After the LUBA appeal was filed that easement was
eventually extinguished (Instrument No. 2020-12301) and the LUBA appeal was dismissed. The
applicant then re-applied for the partition, which was denied by the Planning Commission based
on inadequate access. The denial has been appealed; thus, this Appeal AP.1.21.

PUBLIC HEARING & NOTICE

Public hearing before the City Council: June 2, 2021
Notice of this proposal was sent to surrounding property owners within 200 feet of the subject
property on May 4, 2021 via first class mail. Notice was sent to agencies by mail or e-mail on
the same date.
Notice was published on May 12, 2021 in The Chronicle newspaper.

APPLICATION COMPLETENESS
This application was originally received on January 5, 2021. Staff identified missing
information or other aspects that rendered the application incomplete and notified the applicant

of the issue pursuant to SHMC 17.24.050 on January 20, 2021. The applicant provided revised
or new information and the application was deemed complete on January 27, 2021. Based on
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this alone, the120-day rule (ORS 227.178) for final action for this land use decision would be
May 27, 2021.

The Planning Commission’s hearing on this matter took place on March 9, 2021. The record
was left open for 14 days (to March 23, 2020) following the March 9" public hearing per request
pursuant to ORS 197.763(6). As this was agreed upon by the applicant, this 14-day period is not
subject to the limitations of the 120-day rule. An addition seven days (to March 30, 2020) was
also granted to the applicant for final written argument, which does not contribute to the 120-day
rule per ORS 197.763(6)(e). These actions add 21 days to the 120-day rule time period.

Thus, the 120-day rule (ORS 227.178) for final action for this land use decision is June 17,
2021 (i.e., May 27, 2021 + 21 days).

AGENCY REFERRALS & COMMENTS
None based on the notice for this appeal.
APPLICABLE CRITERIA, ANALYSIS & FINDINGS

Important: this report is not a stand-alone document and is meant to be reviewed with the
original decision (Partition PT.1.21) and other documents in the record. Note that even
though this a new application (appeal of PT.1.21), the record for the previous matter (appeal of
PT.1.20)—encapsulated in the LUBA No. 2020-075 record—is also attached as it was requested
to be part of the record for this matter.

The aspects to consider for this partition application are more than usual. Despite that, the key
issue of concern is access. It is anticipated that the appeal hearing will focus on this. Thus, this
appeal report focuses on access. The Council has many options, but the obvious ones are:

1. Approve with the conditions proposed in the PT.1.21 staff report (attached). This is
comparable to the original (PT.1.20 amended decision) decision by staff to approve the
proposal with a minimum 24’ wide x 30’ long turnout at a specific location (blind
corner/bend in Belton Road) abutting the subject property to address the access concern. The
concern is the number of dwelling units and lots that already utilize an already substandard
street system in the neighborhood.

To do this, the Council must accept the use of the city’s private street standards within the
Belton Road public right-of-way. The City has standards that allow exceptions to normal
standards. However, the Planning Commission disagreed with applying the private road
standard for a public street. This resulted in the Commission’s denial of the matter.

2. Uphold the Planning Commission’s denial of the application based on an overall inadequate

street system. See attached PT.1.21 Findings of Fact and Conclusions of Law signed April
19, 2021 for a more detailed explanation.

AP.1.21 Staff Report 2 of4



The Council’s consideration of this matter is important as your interpretation of the code carries
much weight and we need to try to avoid findings that could haunt future decisions. For
example, if the Council decides to approve this, it could be based on the de minimis nature of the
proposal (i.e., a two-parcel land partition that creates one undeveloped parcel) whose impacts are
offset by the turnout.

To explain, if we consider the 12-14 lots that utilize the street network of this neighborhood and
that the average daily trip (ADT) rate for a single-family dwelling is approximately 10 ADT, the
neighborhood’s current potential total ADT is between 120 and 140 ADT. Adding a new
undeveloped parcel would increase this to 130-140 ADT or about 7-8%. If the Council finds that
the proposed turnout will make up for this increase, you could consider approval.

Conversely, if the Council finds the street network is too inadequate under its current condition
(even with a turnout) it could side with the Commission’s conclusions. Consider that much of
the street network is only 11° wide and that a 10 wide driveway is only meant to accommodate
up to 2 dwelling units/lots (20 ADT) and that there are about 9 to 11 lots beyond the first point
(with no outlet) where the road narrows to 11°. This means that a road suitable for up to 20 ADT
is serving up to 90 to 110 ADT or 350% to 450% in excess. If the partition was approved and a
new parcel added to the transportation network’s burden, the excess would be 400% to 500%.

If the Council denies the request (i.e., upholds the Planning Commission’s denial), addressing
the alleged shortcomings of the Planning Commission’s findings to deny the proposal as set forth
by the applicant with this appeal will be necessary.

One of the arguments the applicant stresses that supports approval of this application is ORS
197.522. This state law is included in this report for Council review and consideration:

197.522 Local government to approve subdivision, partition or construction; conditions.

(1) As used in this section:

(a) “Needed housing” has the meaning given that term in ORS 197.303.

(b) “Partition” has the meaning given that term in ORS 92.010.

(c) “Permit” means a permit as defined in ORS 215.402 and a permit as defined in ORS
227.160.

(d) “Subdivision” has the meaning given that term in ORS 92.010.

(2) A local government shall approve an application for a permit, authorization or other approval
necessary for the subdivision or partitioning of, or construction on, any land for needed housing that is
consistent with the comprehensive plan and applicable land use regulations.

(3) If an application is inconsistent with the comprehensive plan and applicable land use
regulations, the local government, prior to making a final decision on the application, shall allow the
applicant to offer an amendment or to propose conditions of approval that would make the application
consistent with the plan and applicable regulations. If an applicant seeks to amend the application or
propose conditions of approval:

(a) A county may extend the time limitation under ORS 215.427 for final action by the
governing body of a county on an application for needed housing and may set forth a new time
limitation for final action on the consideration of future amendments or proposals.

(b) A city may extend the time limitation under ORS 227.178 for final action by the governing
body of a city on an application for needed housing and may set forth a new time limitation for final
action on the consideration of future amendments or proposals.
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(4) A local government shall deny an application that is inconsistent with the comprehensive plan
and applicable land use regulations and that cannot be made consistent through amendments to the
application or the imposition of reasonable conditions of approval.

CONCLUSION & RECOMMENDATION

The Council needs to consider the materials in the record and any testimony received both
in support and opposition (or neutral) carefully when drawing your conclusion(s).

Attachment(s):

Preliminary plat dated January 25, 2021 with notes added by staff to assist with Council review
Appeal AP.1.20 attachment (created by city staff)
Letter from Kathleen Ward received May 26, 2021
Letter from Daniel Kearns dated May 24, 2021
Letter from Daniel Kearns dated May 7, 2021 (bias and prejudgment concern)
Statement of grounds for appeal from the applicants/appellants received April 29, 2021
PT.1.21 Findings of Fact and Conclusions of Law signed April 19, 2021 (Planning Commission)
Applicant’s final written argument via Damien Hall dated March 30, 2021
Applicant’s final written argument via the applicant received March 30, 2021
Email from Laurie Brownlow dated March 16, 2021
Letter from Danial Kearns dated March 16, 2021
Letter from Robin Nunn received March 16, 2021
Email from Geoffrey Parker dated March 16, 2021
Letter from Kathleen Ward received March 16, 2021
Letter and attachments from Andrew Schlumpberger received March 9, 2021
Letter from Danial Kearns dated March 8, 2021 (includes request for LUBA record inclusion into this
application)
PT.1.21 Staff Report dated March 1, 2021 with the following attachments:
o Original application materials — January 27, 2020 (when application deemed complete):
= Preliminary plat dated January 25, 2021
= Belton Road S.T.E.P. system analysis memo dated December 13, 2019
= Environmental Assessment (wetland/waters delineation) dated January 30, 2020
= Instrument No. 2020-12301, easement extinguishment and relinquishment
Letter from CRFR Fire Inspector dated November 30, 2020
Letter from Scappoose Fire District dated May 29, 2020
Estimate from Triton Lawn and Yard Maintenance dated May 27, 2020
Letter from Jerry and Lynn Belcher (undated)
Letter from Larry Hough dated June 7, 2020
= Letter from Michelle and Alexander Damis dated January 11, 2021
Memo from Damien Hall dated/received February 5, 2021
Letter from Jerry Belcher dated February 24, 2021
Letter from Larry Hough dated February 24, 2021
Appeal AP.1.20 attachment (created by city staff)
Private drive/access easement exhibit (created by city staff)

Record of LUBA No. 2020-075 (note this has its own table of contents — 269 pages total)

O O O O O
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WAY 26 2091

My name is Kathleen Ward at 140 Belton Road, and | am the landowner on two sides of
the Schlumpbergers’ property, including some of the beach. My two nephews and my
niece are co-owners with me of the wooded property and beach toward Columbia City
on the opposite side of Schlumpbergers’ property.

Request To Deny Partition of Property at 160 Belton Road

Since | am a very peace-loving person | want to make it clear at the outset, that in no
way do | mean to be unfriendly to my neighbors. My request that the property not be
divided, is nothing personal against them, but only personal in regard to their project.
This area has been a friendly, peace-loving, nearly isolated community for many years
and if Andrew and Lindsay would choose to be content to live in the beautiful home
they bought from Sorensons, peace would again reign among all of us.

So I'd like to help you understand why the appeal for land partition is so devastating to
us three families most affected. True, other neighbors have not dissented, but they are
not immediately impacted in the ways we are.

Whereas | have river view of the beach property with no buildings in sight, a proposed
house will be in full view from the bedroom and living room on the north-west side of
my home. Robin Nunn, my daughter and her family will not only see the house but the
clearing for building will open up Columbia City’s houses and lights, especially at night.
And, the proposed building site, unless shifted, obliterates Tracey Hill’s only, narrow
view of the river.

In 1952 my mother, Berenice Brownlow, and her business partner Jessica Longston
acquired this whole area from below the Lemont claim where Belton Road begins,
almost to Sixth Street, over toward Grey Cliffs and then along Dalton Lake to Columbia
City. It included the front part of the Quarry, now known as The Botanical Gardens,
which Mother eventually donated to the city. When she built her house (100 Belton
Road) there was no other development anticipated. There was only a dirt driveway to
her house at that time. Later, she began to sell land for isolated private dwellings.

When Mother gave land to my brother Charles Brownlow and to me it was an unwritten
understanding that neither of us would build any structures on the beach. After all, we
had found Native American artifacts there and to our knowledge, the beach had flooded
twice since the land was ours. The lake and the river were one. It made no sense to
build there. Besides, it seemed almost like sacred land.

So after my brother’s job required that he move to Alaska in 1988, he sold his house
(160 Belton Road) to the Sorensons. Later, they asked to buy a strip of my beach land
between their house and the river. Because they and | had agreed nothing be built on
that land, | sold it to them. Years later, serious health issues came up and the Sorensons
needed to move. They sold to Schlumpbergers who had given the impression to



Sorensons that they were delighted with their new house and spoke of how they would
bring up their young son there. Only later, did they admit to us that they would not have
bought the house had it not been for the prospect of building on the beach. And
Sorensons said they would not have sold to anyone wanting to develop the beach land.
They wanted the stunning river view from their house preserved unhampered.

The problems with the road have been researched and publicly discussed at great length
at each of the two previous Planning Commission’s meetings after which the partition of
this property was denied--- twice! But | do want to state an unmentioned fact, that
even before there were so many houses down here, | was involved in a head-on car
crash on Belton Road. | suffered a broken knee cap. |1 am grateful that the pessimistic
prognosis of never being able to walk again, turned out to be false! The accident had
happened in October, 1968 when | was taking my youngest child to my mother’s house.
It was at a curve near where the Elks Lodge would later be built. And that was before
serious development had begun!

But now, the area has grown until we face a tough situation. When do we say, “Enough
is enough”! One of the problems to surmount may be the sewage system. My house is
on a STEP system wherein sewage is pumped up the hill along my driveway to the main
line. It worked well until the last several years. The company, Schlumpberger Consulting
Engineering, Inc. in December of 2019 stated that “even if all pumps are on at once
there is capacity for a minimum of twelve connections or maximum of twenty.”

But | have had a burned out pump along with other unsolved problems which seem to
occur, not with my system, but further up the line. So far, the problem has not been
solved.

I am not sure exactly where Schlumpbergers propose the road to their new parcel, but
since they have been clearing land between my house and theirs, | presume they plan
their ingress road alongside my road, hopefully not on it, even though Sorensons and |
signed a non-exclusive easement. This will affect my privacy greatly because recent
clearing has opened up the area between our two houses.

Lastly, | have another concern about partitioning the parcel in question.

Although some years back, the city acquired land around Dalton Lake, | retained the
buffer of land between Columbia City and along the river, to the edge of property
abutting Schlumpbergers’ property. The entire area is truly a sanctuary for wild life! |
don’t want to see that encroached upon or spoiled by building activity or future
development close by. Deer, herons, Canada Geese, and other species of living
creatures count that area as their home. Osprey and eagles visit and park in the tall firs
that will probably have to come down should building occur.

Although | can no longer safely navigate the steep bank by my home, to go down to the
water’s edge, | enjoy the beach and river view daily with my eyes. | constantly enjoy
watching especially the herons taking a left turn right outside my windows, then flying



over the beach and disappearing into the woods. So many creatures live in that area, it
should be preserved as a wild-life sanctuary. Once its isolation is gone--- it’s gone!

There are times when just because a person *can* do something, doesn’t mean that he
should. This beach property is probably one of the last, if not *the* last piece of
undeveloped land along the river. | know of no other city along the Lower Columbia with
such a pristine treasure. Think of your responsibility to preserve such a heritage,
abutting a wild life preservation area and next to Dalton Lake which belongs to you---to
the city of St. Helens. If it is still appropriate in years to come there is the possibility of
perhaps offering the wooded area along the river, between Columbia City and St. Helens
and between Dalton Lake and the Columbia River to our City ---that is, if it is allowed to
remain a wild life sanctuary, as it is now.

Thank You,
Kathleen Ward
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Attorneys at Law 510 American Bank Building
621 S.W. Morrison Street

Portland, Oregon 97205

Voice Mail: 503-225-1127

Email: dan@reevekearns.com

Daniel H. Kearns
Direct Dial: 503-997-6032

May 24, 2021

St. Helens City Council
St. Helens City Hall
265 Strand Street

St. Helens, OR 97051 VIA HAND DELIVERY

Re: Partition PT.1.20 (Schlumpberger)

Dear City Council:

I represent Tracey Hill, a resident of Belton Road who has been mildly, but persistently,
opposed to the Schlumpbergers’ efforts to partition their river-front property to construct a new
house on the beach. Please accept this letter into the record and affirm the Planning
Commission’s denial of this ill-conceived proposal.

Although partitions are seldom consequential or controversial, even a cursory review of
the Planning Commission’s decision in this matter or a ride down Belton Road will quickly
explain why this partition was justifiably denied: Belton Road is one of the most sub-standard
roads in the City of St. Helens, and it simply cannot accommodate any more vehicle trips.

Belton Road is designated on your Transportation System Plan as a local street, the
standards for which are a 50-foot right-of-way and a 34-foot paved width. Belton Road has
sufficient ROW width (50 feet), but in contrast to this city standard its pavement width is mostly
11 feet, which is severely deficient to the point of being a traffic safety hazard for pedestrians,
bicycles and, of course, motor vehicles, especially with a 90° bend in the road.

There are already 10 homes that take access off of Belton Road and its extension Gray
Cliff Drive, which together constitute an ~1,800-foot dead-end road. On average, a single-
family home generates 10 vehicle trips per day, which equates to 100 vehicle trips per day
generated by the current homes on Belton Road. Additionally, staff estimates there are 2-4
undeveloped lots along Belton Road that could develop with single-family homes by right.
Finally, under the City’s implementation of HB 2001 from the 2019 Regular Legislative Session
(Ordinance No. 3264), duplexes are allowed by right wherever single-family homes are allowed.
This means that the relatively small population using Belton Road in its substandard condition
could easily increase substantially without any land use approval from the City. The
Schlumpbergers ask for one more on top of that.
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In light of this legal reality and Belton Road’s severely substandard condition, the
Planning Commission saw no justification in granting discretionary approval for any additional
homes. Thankfully, no one has been killed or hurt on Belton Road, but public safety was a
primary concern in the Planning Commission’s decision and the critical deficiency that currently
exists. To his credit, City Planner Jason Graichen tried to strike a compromise of a reduced 20-
foot wide street standard in combination with a turn-out at the 90° bend as a way to alleviate the
traffic safety hazard. But, Belton Road’s pavement width deficiency was too severe, and the
possibility of so many additional homes that could be constructed by right was too substantial.
In the end the Planning Commission could not justify setting such a precedent, which would
quickly erode the City’s ability to require compliance with its street standards in the future.

Additionally, to approve a second buildable lot for this property owner would require a
variance to the City’s street standards — something the Schlumpbergers have not applied for. The
Planning Commission could not approve something that was not applied for and neither can the
City Council. To approve a street width variance, you first need an application, and second, the
applicant has to demonstrate compliance with the variance approval criteria and follow the
process in SHMC 17.152.030(5)(b). Absent a variance application, the City lacks the authority
to approve one.

Even if the Schlumpbergers were to apply for a variance, compliance with the approval
criteria is not easy. Approval requires you to consider the following criteria in SHMC
17.152.030(5)(a) for street standard variances:

(1) The type of road as set forth in Figure 19, Road Standards
(i1) Anticipated traffic generation,;

(ii1) On-street parking needs;

(iv) Sidewalk and bikeway requirements;

(v) Requirements for placement of utilities;

(vi) Street lighting;

(vii) Drainage and slope impacts;

(viii) Street tree location;

(ix) Planting and landscape areas;

(x) Safety for motorists, bicyclists, and pedestrians; and
(xi1) Access needs for emergency vehicles;

Approving a street width variance for Belton Road — at 11 feet wide — based on the
argument that just one more home would have a de minimis impact sets a dangerous precedent
for St. Helens that would make it impossible to deny a variance in the future under virtually any
circumstances. Again, there simply was no justification to compromise St. Helens standards so
severely, especially if it would set such a bad precedent. That situation has not changed.

The emphasized factors from SHMC 17.152.030(5)(a) are particularly important in this
case because Belton Road is so extraordinarily narrow and sight-distance limited. The local Fire
District chief stated that his vehicles could get through “if needed,” and the new home would
have fire suppression sprinklers. However, the obvious safety hazard for pedestrians, pets and
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bicycles still exists, and most fire district calls are for medical emergencies. Fire suppression
sprinklers do not help medical emergencies. Because there has been no variance application, and
no one has addressed the variance criteria, the City cannot approve a variance. Belton Road
simply does not meet the 20-foot width standard, and its current condition constitutes a public
safety hazard that precludes the addition of an eleventh house on this ~1,800-foot dead-end road.

The applicant suggests that to require an up-grade to Belton Road to even a 20-foot width
would be disproportionately expensive and an unconstitutional condition. That may be so, and
that is why denial is the only lawful option unless or until the applicant applies for and obtains a
variance, or Belton Road’s deficiency is corrected through an LID (local improvement district)
or some other means.

The key Oregon takings case that the applicants failed to cite in the Planning
Commission hearing is Hill v. City of Portland, 293 Or App 283, 428 P3d 986 (2018), in which
the Court of Appeals invalidated a permit that Portland approved with a disproportionately
expensive condition of approval. Hill is instructive for the present situation. The Hi/l Court held
that, to pass muster with the Fifth and Fourteenth Amendment Takings prohibitions, there must
be a “rational nexus” between a code basis that justifies denial and the condition imposed so that,
if the condition is not met, the project can be denied. Thus, the Court of Appeals expressly
acknowledged that denial must be an option when a code requirement is not met.

In the Hill case, instead of denying the proposal, Portland approved it with an unlawful
condition, one that was disproportionately expensive to meet. In the present case, the City must
deny this proposal because the cost of this one applicant bringing Belton Road up to city
standards is likely too expensive and not constitutional. The Director’s decision that the
Planning Commission reviewed was not consistent with the Code on this point and would have
endangered public safety by adding an eleventh house to a road only 11 feet wide. Likewise, the
applicant’s suggested solution of ignoring Belton road’s unsafe condition by adding yet another
house to it, is also not consistent with the code and will set an extremely unwise precedent in
how the City reviews variance requests.

Because Belton Road is unsafe, non-compliant, way too narrow, and the cost of making it
compliant too expensive, denial is the only lawful option. Given the number of new homes that
can already be constructed along Belton Road without City land use approval, it makes no sense
to grant discretionary approval to one more on top of that when you don’t have to. Please deny
this appeal and affirm the Planning Commission’s denial of this partition request. Thank you.

Sincerely,

%MQ K‘EW«

Daniel Kearns
cc: Client
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Attorneys at Law 510 American Bank Building
621 S.W. Morrison Street

Portland, Oregon 97205

Voice Mail: 503-225-1127

Email: dan@reevekearns.com

Daniel H. Kearns
Direct Dial: 503-997-6032

May 7, 2021

Timothy Ramis

St. Helens City Attorney
Jordan Ramis PC

2 Centerpointe Dr. 6™ Floor

Lake Oswego, OR 97035 SENT VIA E-MAIL

Re: Schlumpberger appeal — City Council hearing on June 2, 2021
Bias and Prejudgment by the Mayor (Rick Scholl)

Dear Tim:

| represent an affected neighbor and party in a land use appeal that is set for hearing
before the St. Helens City Council on June 2, 2021 (PT.1.21 — Schlumpberger partition appeal).
This is the Schlumpbergers’ second attempt to partition their property on Belton Road, and the
Planning Commission again denied the request. Applicants Andrew and Lindsay Schlumpberger
have appealed to the City Council seeking to overturn the Planning Commission denial.

| hereby request that Mayor Rick Scholl recuse himself from participating in this appeal
and remove himself from all aspects of this matter due to his open bias and prejudgment. | do
not believe that Mayor Scholl can be impartial in this matter, and | fear that his bias will taint
other councilors and this proceeding as a whole. There are two bases for my request.

First, Mr. Scholl’s sister is married to Ron Schlumpberger, Andrew Schlumpberger’s
father, which makes the Mayor’s sister the applicant’s stepmother. Ron Schlumpberger is
actively involved in his son’s application, is a financial and political backer of the partition
request and has been active in the Schlumpbergers’ efforts to partition their property and
construct a new house on this site. The Mayor’s sister, who is the applicant’s stepmother, has
been actively agitating with her brother, the Mayor, in support of the Schlumpberger application.
This constitutes an ex parte contact, but has also fueled a bias in the Mayor in favor of the
applicants.

Second, the Mayor was overheard actively complaining loudly about the Planning
Commission’s previous and most recent decisions to deny the partition, and the Mayor has been
observed and overheard expressing extremely strong opinions that the Schlumpbergers’ partition
request should be approved. Again, this is clear evidence of a strong bias and prejudgment of the



Reeve Kearns r.c.
May 7, 2021
Page 2

appeal in favor of the applicants, and I do not believe that my client will receive a fair and
impartial hearing if the Mayor remains involved.

This is strong evidence that the Mayor is involved in the application, at least as a
supporter, and that he is willing to berate City staff and others who might present an obstacle to,
or oppose, approval of the partition request. From this, it is clear that the Mayor is biased and
has prejudged the application, due to his familial relationship with the applicants, and should
recuse himself from any participation in this matter.

Please communicate with the Mayor about this and, by copy of this letter to the City
Planning Director, | ask that this letter be made part of the official record of this application.
Thank you.

Sincerely,

%MQ K‘EN

Daniel Kearns

cc: Jacob Graichen, City Planner
John Walsh, City Administrator
Client
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STATEMENT OF GROUNDS FOR APPEAL - PARTITION PT.1.21 HELEN&

Staff, applicant, and all parties testifying to the Planning Commission (“PC”) agreed that the proposed
one-lotresidential partition is an allowed use in the R-10zone. The only matters at issue relate to
Belton Road, the narrow public street that provides access to the partition site. Spedficaﬂy, the
questions at issue are twofold:

Does the current paved width of Belton Road preclude a finding that, on the whole, “adequate
public facilities are available to serve” the proposed one-lot partition? St. Helens Municipal Code
(“SHMC”) 17.140.040(3); and

if so, whatimprovements to Belton Road are necessary to ensure that, onthe whole, adequate
public facilities are available to serve the single new lot that is proposed?

The PC considered the issue, declined to condition approval on improvement of Belton Road, and
instead denied the one-lot partition. The decision of the PC is inconsistent with the SHMC, state law,
and federallaw, for the following reasons.

1.

The PC erred by finding that the current paved width of Belton Road precludes adequate public
facilities from being available to the site, as required by SHMC 17.140.040.3. For streets, the
measure of adequacy is the new trips generated by a proposal. See SHMC 17.140.040(3) {“a
traffic impact analysis [“TIA"”]} shall be prepared, as applicable, pursuantto Chapter 17.156").
The proposed one-lot partition would generate approximately 10average daily trips, well below
the threshold triggering a TIA {see SHMC 17.156.030(3)(a) exemption for small proposals
generatingless than 250 average daily trips). The Findings & Conclusions {“Findings”) of denial
fail to address oreven consider the capacity of the street system to accommodate 10 additional
trips.

Instead of considering trip generation as required under SHMC 17.140.040(3), the PConly
considered whether Belton Road meets the SHMC pavement width standards, denying the
partition solely because the paved area of Belton Road is notwide enough. Thus, the PCapplied
the wrong standard by impermissibly replacing the SHMC 17.140.040(3) standard for availability
of adequate facilities with the pavement width standards from SHMC 17.152.

The PC then contradicts itself by finding that evenif Belton Road were widened to meet the
pavementwidth standards, adequate publicfacilities still would not be available to serve the
one-lot partition. The internal inconsistency of the PCdecision is striking, on one hand requiring
additional pavement width to satisfy the adequate facilities standard and then finding that
meeting the minimum pavement width would not satisfy the adequate facilities standard. The
Findings contain no discussion that addresses this conflict and does not attempt to explainwhy
a street consistent with City standardsis not adequate.

The PC decision and Findings ignore substantial evidence in the record that Belton Road can
accommodate the trips generated by the proposal. Such evidence includes:



a. Testimony from multiple parties (both for and in opposition to the partition) that there
is no traffic or congestion on Belton Road, including testimony from a Belton Road
resident that only twice a month does he passes anothervehicle on Belton Road when
coming and going from his home.

b. Testimonyfrom multiple parties (again, both for and in opposition to the partition) that
there is no history of accidents on Belton Road, including a review of accident by local
law enforcement. The sole exception is that one supporter of the partition recalleda
single fender benderon Belton Road in his 30+ years of living on the block.

¢. Testimonyand documentation that the narrow pave ment width of Belton Road does
not make the road dangerous, including statements from Belton Road residents and a
whitepaper establishing that narrow roads are more safe because drivers have clear
visual queues to proceed slowly.

The record contains no contradictory evidence.

The PC erred by relying on speculative future developmentto deny the one-lot partition. The
Findings deny the one-lot partition because of potential future development that may or may
not occur. The adequacy of public facilities at SHMC 17.140.040(3) is determined based on
existing conditions and the proposed development and does not require a speculative analysis
of hypothetical future development. Consistent with thisunderstanding, the Findings
determine the availability and adequacy of all other public facilities (utilities, water, sanitary
sewer, and stormwater) without analysis of hypothetical future development.

The PC erred by abandoningits previous pattern of approving residential developmenton
Belton Road, without any facts, data, or evidence of changed circumstances. Historically, the
City has allowed creation of residential lots along Belton Road. The PC findings do not identify
any changed circumstances causing the unavailability of adequate public facilities or changed
standards giving rise to this departure from the City’s pattern of approvals.

The PC erred by applying private street standards to a public road. The findings expressly apply
the private street standards to Belton Road and find that the number of dwellings on Belton
Road exceeds the private street standards. Findings, p.60of 9. Belton Roadis a public road and
the private street standards, including limitations on the number of dwellings, are not
applicable.

The PC erred by denying the one-lot partition instead of approvingit conditioned on street
improvements, despite the state law requirement that all residential partitions be approved
with conditions if possible. See ORS 197.522 (“local government, priorto making a final decision
on the application, shall allow the applicant to offeran amendment orto propose conditions of
approval that would make the application consistent with the plan and applicable regulations,”
and shall only deny an application that “cannot be made consistentthrough amendmentsto the
application or the imposition of reasonable conditions of approval.”}. This Findings do not
address this state law issue that was raised to the PC.



9.

10.

The PC erred by denying the one-lot partition in violation of HB 2001, which prohibits Oregon
local governments from applying land use regulations in a fashion that prohibits the
development of needed housing in residential zones.

The PC erred by violating the rough proportionality standard of Dolanv. City of Tigard, 512 US
374, (1994}, by denyingthe one-lot partition. See Koontzv. St. Johns River Water Management
District, 570 U.S. 595 {2013) (applying the Dolan rough proportionality standard to denialof a
permit}. Alocal governmentcannotwithhold approvalof a permitted use contingentonan
applicant making off-site publicimprovements that are not roughly proportional to the impact
of the proposed development. The PCdenied the partition instead of accepting applicant’s
proposed improvements to Belton Road even though the cost of additional streetimprovements
beyond the partition site frontage is not roughly proportional to the limited impact of the one-
lot partition {approximately 10daily trips).



265 Strand Street

St. Thelens, Oregon
97051

NOTICE OF DECISION
April 19, 2021

RE: Partition, PT.1.21

Dear applicant/interested party,

The Planning Commission for the City of St. Helens denied the application referenced above
for a 2 parcel partition at 160 Belton Road.

All required notices pursuant to SHMC 17.24.130 have been met. The adopted findings of fact,
decision, and statement of conditions, as applicable, are on file at City Hall and are available for
review during normal business hours. Copies are available for a nominal charge.

This decision of the Planning Commission may be appealed to the St. Helens City Council by a
party with standing to appeal pursuant to SHMC 17.24.290. The deadline for filing an appeal
application with the required fee is Spm the 14" day starting after the day of mailing this
decision. If the 14'™" day falls on a legal holiday for the City or a weekend, the next business
day for the City is the appeal deadline. If you feel that the decision meets the requirements for
an amended decision pursuant to SHMC 17.24.275 and you wish to apply for such, the deadline
for a proper amended decision application with the required fee is the same as that of the appeal.
If no appeal or amended decision is filed this decision becomes effective as of the deadline noted
herein.

If you have any questions, please contact this office. Some information such as the St. Helens
Municipal Code (SHMC) can also be obtained at the City’s website: www.ci.st-helens.or.us.

Respectfully yours,
F
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o ol 4 —
%“
{

Jacob A. Graichen, AICP
City Planner

Phone 503.397.6272 PLANNING DEPARTMENT Fax 503.397.4016
www.ci.st-helens.or.us



C1TY OF ST. HELENS PLANNING DEPARTMENT

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Partition, PT.1.21

APPLICANT: Andrew and Lindsay Schlumpberger
OWNER: same as applicant

ZONING: Suburban Residential, R10
LOCATION: 160 Belton Road; SN1W-34BC-1100 and SN1W-34-201
PROPOSAL: 2-parcel Partition

SITE INFORMATION / BACKGROUND

The subject property is located along the Columbia River, Dalton Lake and Belton Road. Belton
Road provides access. It is developed with a detached single-family dwelling that, per the
County Assessor data, was built in 1976. The subject property did not abut the Columbia River
until 2004 when a Lot Line Adjustment was done that resulted in today’s lot configuration, now
proposed to be divided into two.

This is a reapplication of Partition PT.1.20, which was amended administratively, then denied by
the Planning Commission on appeal AP.1.20, and then appealed to the Oregon Land Use Board
of Appeals LUBA No. 2020-075. The Commission denied the matter based on an on-site
sewerage system drainfield easement recorded in 1976 as Book 208, Page 404 Columbia County
Clerk’s records. After the LUBA appeal was filed that easement was eventually extinguished
(Instrument No. 2020-12301) and the LUBA appeal was dismissed. The applicant has now
reapplied for the same 2-parcel Partition.

Pursuant to St. Helens Municipal Code 17.24.280(1) a waiting period of at least 12 months is
required before resubmittal of the same application which was originally denied at the local
level. The notice of the Planning Commission’s denial of the matter (AP.1.20) was issued on
July 7, 2020. However, one exception to this 12-month resubmission limitation is if there has
been a substantial change in the facts. The city determined that removal of the “drainfield
easement” is a justifiable change in facts to allow reapplication within the one-year time period.

Partitions are normally administrative decisions. Pursuant to SHMC 17.24.090(2), the Planning
Director may refer any application for review to the Planning Commission. Staff chose to refer
this to the Commission due to their involvement in the appeal of the original application and
because public hearings are better platform for public testimony which was well represented in
the original application and its appeal.

PuBL1C HEARING & NOTICE

Public hearing before the Planning Commission: March 9, 2021
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Notice of this proposal was sent to surrounding property owners within 200 feet of the subject
property on February 17, 2021 via first class mail. Notice was sent to agencies by mail or e-mail
on the same date.

Notice was published on February 24, 2021 in The Chronicle newspaper.
APPLICATION COMPLETENESS

This application was originally received on January 5, 2021. Staff identified missing
information or other aspects that rendered the application incomplete and notified the applicant
of the issue pursuant to SHMC 17.24.050 on January 20, 2021. The applicant provided revised
or new information and the application was deemed complete on January 27, 2021. Based on
this completion date, the 120-day rule (ORS 227.178) for final action for this land use decision
would be May 27, 2021.

At the March 9, 2021 public hearing, there was a request to leave the record open for additional
written testimony and for final written argument. The record was left open for 14 days for
additional written testimony (first 7 days) and response to that testimony (second 7 days) per
ORS 197.763(6)(c). As this extension was agreed to by the applicant at the hearing, this 14-day
period is not subject to the 120-day rule per ORS 197.763(6)(d).

An addition 7 days (third 7 days) was also included for the applicant to submit final written
argument per ORS 197.763(6)(e). This seven-day period is not subject to the limitations of the
120-day rule.

Thus, the 120-day rule for final action for this land use decision is May 27, 2021 plus 21 days, or
June 17, 2021.

APPLICABLE CRITERIA, ANALYSIS & FINDINGS

SHMC 17.140.040 — Partition approval criteria.
A request to partition land shall meet all of the foliowing criteria (1-5):

{1) The proposal conforms with the city’s comprehensive plan;

Finding(s): There is no known conflict with the specific Comprehensive Plan policies identified
in Chapter 19.12 SHMC.

There is no known conflict with the addendums to the Comprehensive Plan which includes
Economic Opportunities Analysis (Ord. No. 3101), Waterfront Prioritization Plan (Ord. No.
3148), the Transportation Systems Plan (Ord. No. 3150), the Corridor Master Plan (Ord. No
3181), the Parks & Trails Master Plan (Ord. No. 3191), the Riverfront Connector Plan (Ord. No.
3241), and the Housing Needs Analysis (Ord. No. 3244).

{2) The proposed partition complies with all statutory and ordinance requirements and regulations;
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Finding(s): New property lines do not create any new substandard compliance with the R10
zone standards, except as described herein.

There is area of special flood hazard (i.e., 100 year flood) associated with the Columbia River.
Pursuant to SHMC 17.46.050(1)(g)(ii) this Partition must:

(A) Be consistent with the need to minimize flood damage.

(B) Have public utilities and facilities such as sewer, gas, electrical, and water systems, located
and constructed to minimize or eliminate flood damage;

(C) Have adequate drainage provided to reduce exposure to flood hazards.

Based on the Flood Insurance Rate Maps (FIRMS), there appears to be adequate area outside of
the floodplain to meet these requirements. It is possible that any development of Parel 2 can
avoid this. Further consideration will occur when Parcel 2 is developed. City may require
elevation data to ensure any development is outside of the floodplain.

Per SHMC 17.132.025 a tree plan is required. Most trees can probably be saved, but some are
proposed to be removal eventually for driveway and utility service to Parcel 2. Some anticipated
to be removed are noted on the final plat. Also, some were removed less than a year from the
date of this application; the applicable stumps and identified replacements are noted. Per
17.132.025(3):

(3) Trees removed within the period of one year prior to a development application listed above
will be inventoried as part of the tree plan above and will be replaced according to
SHMC 17.132.070(4).

Trees within protection zones are already protected per Chapter 17.40 SHMC. Tree replacement
shall be required when future development occurs. A protection program defining standards and
methods that will be used by the applicant to protect trees during and after construction is a code
requirement related to this. The preliminary plat includes some general notes in that regard.

Utilities are already underground in this area. This is required.

(3) Adequate public facilities are available to serve the proposal (to address transportation facilities in
this regard, a traffic impact analysis shall be prepared, as applicable, pursuant to Chapter 17.156 SHMC);

Finding(s): Water is available. There is a water main within the Belton Road right-of-way
along the west side of the subject property and along the south side of the property. For the
purpose of this Partition, whether or not Parcel 2 will have access to the southerly water main is
unknow, but it is at least available from the Belton Road right-of-way to Parcel 2 via proposed
easements as shown on the preliminary plat.

Sanitary sewer is available. When 160 Belton Road was originally built in 1976 it was
connected to an on-site septic system with holding tank and drain field. Around the late 1980s
with further improvements in the early 1990s a septic tank effluent pump (STEP) system was
installed in the area. This is a pressurized sanitary sewer system with limited capacity.
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Sometime after the STEP system was installed, the subject property connected; it currently gets
billed for both water and sanitary sewer.

The applicant provided an analysis of the STEP system by an Oregon Registered Professional
Engineer that notes that the STEP system has 8 connections currently and potential capacity for
more (12-20 total or 4-12 more connections). Proposed Parcel 1 is already served and Parcel 2
has the ability to be served as the STEP system can handle an additional connection.

Storm Water. Both the Columbia River and Dalton Lake are nearby. Given the parcel sizes
and of adjacency of large bodies of water, storm water can be managed if done properly, in a
manner courteous to neighbors and in compliance with all regulations.

Street system/access. The street system for this neighborhood does not meet current standards
and is inadequate for any additional use beyond the existing developed lots and undeveloped lots
that depend on the street system. A land division creates new parcels that will result in
additional use and development. The Commission finds that because the street system is
inadequate and significantly deficient regarding current standards, this partition must be denied.
A land partition cannot be approved when public facilities, including streets for access, are
inadequate.

The neighborhood that the subject property is amongst has road access from a single source:
Belton Road. There is no other inlet or outlet. Within the neighborhood, Belton Road (a public
road within a 50-foot-wide public right-of-way) and a segment of Grey Cliffs Drive (a private
road within an easement) provides access to 10 detached single-family dwellings. There are
more than 10 taxlots in this neighborhood. Not all of these may be a lot, parcel, or otherwise
lawfully established unit of land per ORS Chapter 92, but staff estimates approximately 2-4 legal
undeveloped lots in the neighborhood. Thus, additional homes are possible as any property
owner with a legal property is entitled to develop it. However, no property owner is entitled to
divide property when public facilities, including streets for access, are inadequate.

From Belton Road, the neighborhood begins more-or-less after the driveway to the Elks Lodge at
350 Belton Road. Starting from the Elks Lodge driveway proceeding easterly to the terminus of
its right-of-way, Belton Road is approximately 1,300 feet in length. From the same starting point
to closest point of the subject property, the length is approximately 1,000 feet and 140 more feet
to Grey Cliffs Drive which runs along the southern property line of the subject property. The
segment of Grey Cliffs Drive that is accessed by the above-described leg of Belton Road is
approximately 500 feet in length before it ends.

Starting at the Elks Lodge driveway proceeding easterly, the approximate first 500 feet of Belton
Road is paved at a width of approximately 17 feet. Thereafter the width is around 11 feet in
most places along Belton Road and Grey Cliffs Drive. Belton Road is paved and Grey Cliffs
Drive is gravel. '

Belton Road is classified as a “local street” per the City’s Transportation Systems Plan. A local

street requires a minimum 34-foot roadway width and has no maximum to the number dwelling
units it can support. Local streets may also be “skinny streets” which allow a 20-foot or 26-foot
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roadway width, but are limited to 200 average daily trips (ADT) (i.e., about 20 detached single-
family dwellings). Local streets can also be cul-de-sacs (street with no outlet) but are limited to
20 dwelling units with a normal maximum length of 400 feet. The street network for this
neighborhood serves less than 20 dwelling units but is substantially less than 20 feet wide over
its course and much longer than 400 feet. The overall road width is deficient in width even for
the narrowest skinny street standard. Much of the street network is barely more than half of the
normal required width. In addition, the total length exceeds the cul-de-sac (no outlet) standard
more than twice the normal maximum. Public road standards are not met currently. Any
increase in use or development—even just one more detached single-family dwelling, which this
partition facilitates—will cause greater noncompliance on an already substandard street system.

The Commission considered exceptions to the normal standards as follows:

Per SHMC 17.152.030(5)(b):

(b) Improvements to streets shall be made according to adopted city standards, unless the
approval authority determines that the standards will result in an unacceptable adverse impact on
existing development or on the proposed development or on natural features such as wetlands,
steep slopes or existing mature trees. In approving an exception to the standards, the approval
authority shall determine that the potential adverse impacts exceed the public benefits of the
standards. In evaluating the public benefits, the approval authority shall consider the criteria listed
in subsection (5)(a) of this section.

Said subsection (5)(a):

(a) The planning director shall recommend, to the decision-making body, desired right-of-way
width and pavement width of the various street types within the subdivision or development after
consideration of the following:

(i) The type of road as set forth in Figure 19, Road Standards;
(i) Anticipated traffic generation;

(iii) On-street parking needs;

(iv) Sidewalk and bikeway requirements;

(v) Requirements for placement of utilities;

(vi) Street lighting;

(vii) Drainage and slope impacts,

(viii) Street tree location;

(ix) Planting and landscape areas;

(x) Safety for motorists, bicyclists, and pedestrians; and
(xi) Access needs for emergency vehicles;

Per SHMC 17.152.030(3) the approval authority can approve an access easement instead of a
public road when “such an easement is the only reasonable method by which a lot, large enough
to develop, can be created.” It references Chapter 17.84 SHMC for the standards. This is the
provision that allows Parcel 2 to be accessed via an easement over Parcel 1 instead of a more
fully developed street in a dedicated right-of-way. The improvement standards differ for private
streets/driveways compared to public standards.

The Commission considered the private standards for Belton Road under the circumstances of
the neighborhood. In particular, SHMC 17.84.070(4):
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(4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least
30 feet) may be required so as to reduce the need for excessive vehicular backing motions in
situations where two vehicles traveling in opposite directions meet on driveways in excess of 200 feet

in length.

There is an approximate 90-degree angle or corner of Belton Road that is a blind corner that
abuts the subject property. This segment of road precedes 7 of the approximate 10 dwellings
(plus any new development on parcel 2). This is an optimum location for a vehicle turnout
because it maximizes visibility westward where pull-off opportunities are lacking for people
leaving the area, increasing the probability that a vehicle by the turnout would see the oncoming
vehicle and be able to use the turnout. The Commission discussed this as a means of mitigating
the street deficiency under the circumstances along with widening the remaining portion of
Belton Road that abuts the subject property to 20 feet, but could not address all the findings
necessary for 17.152.030(5)(b) given the degree of minimum standard inadequacy, even by
private street standards as described next.

The first private street consideration is existing road width. The predominant 11° pavement width
for the street network serving this neighborhood is similar to the city’s minimum 10’ driveway
pavement width requirement, which is used for only1 or 2 dwelling units/lots. The number of
dwellings that currently utilize this exceeds the normal maximum by 500%. The number of total
lots and future development of existing legal, undeveloped lots exceeds the maximum even
more.

The second private street consideration is the required road width based on uses contemplated by
the R10 zoning district. 3 to 6 dwelling units need at least 20 feet of pavement width. 6
units/lots is the maximum allowed for the private street alternative possible by SHMC
17.152.030(3). The current situation exceeds this for current dwellings, future dwellings for
existing legal lots, and road width.

The Commission determined it could not accept private road standards within the public right-of-
way, even as an alternative to public road standards for Belton Road. Even though the blind
corner turn out would be an improvement, the neighborhood still far exceeds private road
dwelling unit allowances and pavement width overall. In addition, allowing a private road
standard in a public right-of-way is discretionary and not clear and objective for this residential-
zoned property.

Based on public standards and private standards, the street network is insufficient for existing
development. Additional development is likely in the future for existing undeveloped, legal lots
that have a right to be developed. Adding additional lots entitled to development that are
accessed by this road exacerbates a situation already contrary to public health, safety and
welfare, even for just one more dwelling. This partition cannot be approved under such
circumstances.

Paving is required in residential areas per current standards. This would apply to any new road
or driveway, or expansions of existing roads/driveways.

(4) All proposed lots conform to the size and dimensional requirements of this code; and
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Finding(s): There are two aspects of this criterion, 1) Sensitive Lands and 2) the provisions of
the R10 zoning district.

Sensitive Lands. The site abuts the Columbia River (with 75” upland protection zone required
per Chapter 17.40 SHMC) and Wetland D-16, otherwise known as Dalton Lake (with 75’ upland
protection zone required per Chapter 17.40 SHMC). The applicant has conducted an
Environmental Assessment to determine the boundaries of these sensitive lands and their
respective buffers, which are reflected on the preliminary plat.

The City’s local wetland inventory also identified Wetland D-17 on or close to the property, but
the Environmental Assessment effort determined D-17 was not close to the property and does not
impact this partition.

For subdivisions (creating 4 or more lots), significant wetlands and riparian areas and their
protection zones are required to be part of dedicated preservation tracts to be managed by a
homeowners association or other responsible entity. Partitions do not create tracts. Thus, the
City has allowed easements as a substitute to preserve these areas (e.g., see P.P. No. 2009-17).
However, the intent of this is for newly created properties to be “whole” excluding the sensitive
lands and protection zones. “Whole” means that the net property not encumbered needs to meet
the standards of the Development Code.

Thus, the R10 zoning district standards. The minimum lot size of is 10,000 square feet. The
net area excluding the wetland, riparian area and protection zones still exceeds this for both
parcels. The minimum lot width at the building line is 70° or 80° for a corner lot. Parcel 1 is a
corner lot and exceeds this. Parcel 2 gets close to 70’ in its net area, but still meets the standard.

The minimum lot width at the street is 60° or 30’ along an approved cul-de-sac (i.e., dead-end
road). Parcel 1 meets this and Parcel 2 meets the “cul-de-sac standard” given the 30° wide,
increasing to 40° wide, access and utility easement off Belton Road.

Minimum lot depth is 100 feet. This is met for both parcels using the net area.
{5) All proposed improvements meet city and applicable agency standards.

Finding(s): This would be a requirement if approved. Fire Marshall consideration is particularly
important given limited access to the area.

SHMC 17.140.050 — Special provisions for parcels created by through the partition process.

(1) Lot Dimensions. Lot size, width, shape and orientation shall be appropriate for the location of the
development and for the type of use contemplated, and:
(a) No lot shall be dimensioned to contain part of an existing or proposed public right-of-way;
(b) The depth of all lots shall not exceed two and one-half times the average width, unless the
parcel is less than one and one-half times the minimum lot size of the applicable zoning district; and
(c) Depth and width of properties zoned for commercial and industrial purposes shall be adequate
to provide for the off-street parking and service facilities required by the type of use proposed.
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Finding(s): (a) No existing or proposed right-of-way is impacted. (b) Excluding sensitive land
protection buffers, the net area for Parcel 2 has an average width of approximately 90’ and a
depth of approximately 230°. This meets the depth to width ratio requirement more-or-less.
Parcel 1 meets this easily. (c) Not applicable; the property is zoned residential.

(2) Through Lots. Through lots shall be avoided except where they are essential to provide separation
of residential development from major traffic arterials or to overcome specific disadvantages of
topography and orientation, and:

(a) A planting buffer at least 10 feet wide is required abutting the arterial rights-of-way; and
(b) All through lots shall provide the required front yard setback on each street.

Finding(s): No through lot is proposed.

(3) Large Lots. In dividing tracts into large lots or parcels which at some future time are likely to be
redivided, the approving authority may require that the lots be of such size and shape, and be so divided
into building sites, and contain such site restrictions as will provide for the extension and opening of
streets at intervals which will permit a subsequent division of any tract into lots or parcels of smaller size,

and:
(a) The land division shall be denied if the proposed large development lot does not provide for

the future division of the lots and future extension of public facilities.

Finding(s): Given surrounding wetlands, the Columbia River, floodplain associated with the
Columbia River, one narrow road access for this neighborhood, this neighborhood’s wildland-
urban interface (a transition area between wildland and human development with a higher
wildfire risk), and limited sanitary sewer capacity, density promotion is unwise in this area.
Redevelopment planning such as “shadow plats” are not warranted for this proposal.

(4) Fire Protection. The fire district may require the installation of a fire hydrant where the length of an
accessway would have a detrimental effect on firefighting capabilities.

Finding(s): There is an existing fire hydrant along Belton Road by the southern edge of the
subject property.

The access easement and driveway proposed to serve Parcel 2 will exceed 150 feet. Per SHMC
17.152.030(3)(a), when access easements exceed 150 feet, they shall be improved in accordance
with the fire code. When Parcel 2 is developed, its driveway will need to be able to
accommodate emergency vehicles. Any requirement of the Fire Marshall shall be met.

(5) Reciprocal Easements. Where a common drive is to be provided to serve more than one lot, a
reciprocal easement which will ensure access and maintenance rights shall be recorded with the
approved partition map.

Finding(s): An access easement is proposed to access Parcel 2 from the Belton Road right-of-
way through Parcel 1. Maintenance agreement shall be required.

(6) Accessway. Any accessway shall comply with the standards set forth in Chapter 17.84 SHMC,
Access, Egress, and Circulation.

Finding(s): This applies to the access from parcel 1 to parcel 2 only. Broader access
considerations (i.e., Belton Road access for the neighborhood) is addressed above.
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The access easement proposed to provide street connection to proposed Parcel 2 encompasses
the southerly 30’ of Parcel 1 (where there are previously recorded access and utility easements
for other parties) and the east 40° of Parcel 1.

Parcel 2 is likely to be developed as a detached single-family dwelling. It could also be
developed as a duplex beginning July 1, 2021 given Oregon House Bill 2001. The minimum
easement for up to two dwellings is 15 width with a minimum 10’ pavement width.

In addition, the following requirements apply under SHMC 17.84.070:

(2) Private residential access drives shall be provided and maintained in accordance with the
provisions of the Uniform Fire Code.

(3) Access drives in excess of 150 feet in length shall be provided with approved provisions for
the turning around of fire apparatus in accordance with the engineering standards of SHMC
Title 18 and/or as approved by the fire marshal.

(4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least
30 feet) may be required so as to reduce the need for excessive vehicular backing motions in
situations where two vehicles traveling in opposite directions meet on driveways in excess of 200 feet
in length.

New access to Parcel 2 will be subject to Fire Marshall/Fire Code standards. This includes a
turn-around area.

New access to Parcel 2 shall be paved as required by the Development Code. When Parcel 2 is
developed, it will need a minimum 10° wide paved driveway from Belton Road to the dwelling
or other principal use proposed. This must be within the easement on Parcel 1 for Parcel 2
(cannot be on adjacent property). This is important to consider as the private road along the
south side of the subject property, serving other properties, is mostly outside of the subject
property where it intersects Belton Road, but angles into the subject property progressing
eastward.

(7) The streets and roads are laid out so as to conform to the plats of subdivisions and maps of
partitions already approved for adjoining property as to width, general direction and in all other respects
unless the city determines it is in the public interest to modify the street or road pattern.

Finding(s): There is no reason to modify the overall road pattern.
CONCLUSION & DECISION

Based upon the facts and findings herein, the Planning Commission denies this application.

) S =2 _ APREL 19, 202/

Cary, Chairman, Planning Commiss}én“” Date

PT.1.21 F&C 90f9
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MEMORANDUM

TO: St. Helens Planning Commission
FROM: Damien R. Hall

DATE: March 30, 2021

RE: Applicant’s Final Argument

Two Acre Residential Partition in R-10 Zone (PT.1.20)

1. Background

At the hearing and in written testimony, all parties have agreed that the single
issue in contention is the adequacy of access via Belton Rd. There is no dispute
about the facts, the applicant is proposing a partition to turn a single lot
(approximately one acre) into two lots (each approximately one acre). This
proposal is consistent with the development standards in the R-10 zone, and the
only approval standard that has been called into question is whether Belton Rd. is
an adequate public facility to serve the proposed creation of single new lot that
will be developed with a single-family home. SHMC 17.140.040(3) (“Adequate
public facilities are available to serve the proposal...”).

To ensure that Belton Rd. meets the adequacy standard, the applicant proposes
the following:

o Improvement of Belton Rd. including at turn-out at the 90-degree
turn adjacent to applicant’s property;

o A condition of approval limiting site development to one single-
family home per lot; and

o A condition of approval requiring applicant to sign a future street

improvement per SHMP 17.152.030(1)(d)(iii).

The balance of this memorandum addresses SHMC 17.140.040(3) in additional
detail and responds to arguments in the record that do not correspond to
approval criteria.

II. Approval Criteria

The record contains substantial evidence in the record that access via Belton Rd.
is adequate to serve the proposed residential subdivision, consistent with
17.140.040(3). Project opponents attempt to reframe the issues and argue that
because Belton Rd. does not meet the pavement width standards, it cannot be
adequate. That line of argument is misleading because: (1) the street standards
do not determine adequacy, and (2) the zoning code provides multiple options for

1288788/v11191648\v1l
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approving development with access that does not meet all of the street
standards.

First, the adequacy of a street to serve a public development is not the same
thing as whether a street meets all standards. By way of context, street
standards include width of right-of-way, pavement width, sidewalk and bicycle
improvements, street lighting, and street tree standards. To adopt the rule being
proposed by project opponents that all street standards must be met in order for
development to occur, would preclude development on any number of streets
that are technically not compliant but function adequately to provide safe ingress
and egress.

Adequacy is determined by the functionality of a street, as noted in
17.140.040(3) (“to address transportation facilities in this regard, a traffic impact
analysis shall be prepared, as applicable, pursuant to Chapter 17.156"), not strict
compliance with street improvement standards. Here, no TIA is required because
the proposed partition will not create 250 daily trips (it will create approximately
10). SHMC 17.156.030(3)(a). However, the record contains substantial
evidence that Belton Rd. provides functions adequately and safely, including

o Testimony from four longtime residents of the neighborhood that
they cannot recall any accidents on Belton Rd., and testimony from
one resident that remembered a single fender bender in the last 30

years.
o Testimony from the applicant that local law enforcement records
contain no reported accidents on Belton Rd.
o Testimony from a longtime resident of the neighborhood that he

rarely passes cars on Belton Rd. when coming and going from his
home (2-3 times per month).

o Testimony from typical vehicle speed on Belton Rd. is low because
it is narrow.
o Testimony and evidence that narrow does not equal dangerous,

and that narrow streets are safer because it is obvious to drivers
that they should not speed.

In contrast, project opponents have simply argued that Belton Rd. is too narrow.
There is substantial evidence supporting the adequacy of Belton Rd. to serve the
single additional lot and home proposed here.

Second, the code provides multiple standards by which development can

proceeds despite the access not meeting the street improvement standards. As
discussed at the hearing, and detailed below, the SHMC allows:

1288788/v1 2
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o The City to “accept a future improvement guarantee in lieu of
street improvements if ... it is unlikely that street improvements
would be extended in the foreseeable future and that
improvements associate with the project under review does not, by
itself, provide significant improvement to street safety or capacity.”
SHMC 17.152.030(1)(d)(iii). Here, a half street improvement
along the full frontage of the site on Belton would not connect to
any other improvements, and cause confusion among motorists
and pedestrians, without any safety or capacity benefits. The
applicant has proposed a future improvement guarantee.

. Exceptions to roadway width standard allowed when “potential
adverse impacts exceed the public benefits of the standards” based
on consideration of public benefit, including “anticipated traffic
generation... on-street parking needs... drainage and slope
impacts.” SHMC 17.152.030(5)(a, b). Here, the proposal will
cause de minimis increased traffic, full street improvements are
impractical due to topography, sloping grade, established trees,
and wetlands, and there are not on-street parking needs. The
applicant has proposed that an exception be made to the roadway
standards to allow the proposed improvement.

o Partial Street Improvements. Partial street improvements resulting
in a pavement width of less than 20 feet, while generally not
acceptable, may be approved where essential to reasonable
development when in conformity with the other requirements of
these regulations, and when it will be practical to require the
improvement of the other half when the adjoining property is
developed. SHMC 17.15.030(10). The applicant has proposed a
partial street improvement including the turn-out.

Project opponents have not addressed any of these standards by which the code
allows for development to be approved on streets that do not meet all street
improvement standards. All parties do agree that requiring the applicant to
improve the entire length of Belton Rd. is not proportional (roughly or otherwise)
to the proposed residential partition. The applicant has demonstrated that the
proposed street improvement improves the safety and function of Belton Rd. and
is willing to make a future improvement guarantee.

III. Non-Approval Criteria

Multiple arguments have been raised that attempt to include hypothetical future
development as part of this review. Project opponents request the PC to consider
future development of vacant lots that could take access from Belton Rd. This
clearly is not within the scope of this partition review, and no attempt has been

1288788/v1 3
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made to link these arguments to approval criteria. Further, project opponents
assert that this partition could give rise to many additional dwellings, not just on
single-family dwelling. This argument misconstrues the proposed development
currently being considered by the PC, which is a two-lot partition to allow an
additional single-family home. Nothing else is proposed, applicant has repeatedly
expressed the intent to limit development to a single-family home, and
willingness to accept a condition of approval consistent with that intent.

Finally, project opponents have leveled ad hominem arguments to disparage the
applicant. Some of these arguments are responded to in the attached letter from
the applicant. All of these arguments are false and unrelated to any approval
criteria.

IV. Conclusion

The applicant respectfully requests that the PC approve the proposed partition.
The adequacy of Belton Rd. is demonstrated by substantial evidence in the
record, and the proposed street improvements and improvement guarantee will
ensure additional safety and capacity now and in the future. No evidence to the
contrary has been provided.

1288788/v1 4



Schlumpberger's Closing Argument VAR § 0 2028

The record was left open as requested over the last four weeks for a chance to respond after the March
9™ meeting. Despite this time the facts remain the same, there is no legal reason to deny this partition.
Our application to partition our property more than satisfies the legal requirements.

The main topic of discussion is Belton road. Belton road is a public road that as stated throughout the
meeting and in the weeks that followed is a narrow road. This is obvious to those who know it due to
the “mountain of rock” and topographical constraints that exists on both sides of the roadway. However
“narrow does not necessarily mean unsafe” this is reiterated several times by both people who support
and oppose our partition. In fact it was even stated by one who opposes our partition that Belton roads
“physical limitations help ensure that cars drive slowly”. It’s clear that things could be done in order to
improve the safety of Belton road and that is why we have voluntarily accepted the financial
responsibility of several turnouts including one on the “blind 90 degree turn”. We are asking that these
improvements be accepted as conditions when approving this partition as they will in turn benefit our
community as a whole. To ask our partition be denied unless we widen the entirety of Belton road is not
only unrealistic it’s also not legally acceptable for the addition of one single home.

New evidence redacted.
April 5, 2021

Our partition proposes the addition of one single family home, not a “housing development” that
several others have eluded to in order todraw negative attention to our intentions. We have no
intention on over developing this land and have volunteered to sign away our right to do so. The
comments made that this partition will in turn create the development of 4-6 homes is simply not true.
There is not the space nor the desire to do so.

New evidence redacted.
April 5, 2021

Lastly | want to address the extremely hurtful and flat out falsehoods that have been said about Andrew
and I. Comments were made that we threatened or harassed others in order to get our way. These
comments were made by third parties who have manipulated conversations to spin Andrew and | in an
ugly light and are far from true. in the short time that Andrew and | have lived in this community we
have had many conversations with our neighbors and have formed several friendly relationships. We
have not and would never threatened anyone or wish “to make their lives miserable”. We realize this
partition has personally impacted others including ourselves. It has forced all of us to make tough
decisions and as | said before at the meeting and in conversations with others, | respect the decisions we
have all had to make whether they support our partition or not. This partition has been an eye opening
experience as some have stooped pretty low to hurt others. Despite it all Andrew and | have stayed true
to ourselves and will continue to take the high road as we see this through.



Jacob Graichen

From: Laurie Brownlow <lauriebrownlow@yahoo.com>

Sent: Tuesday, March 16, 2021 3:12 PM

To: Jacob Graichen

Subject: [External] Schiumpberger Belton Road Property Development

To whom it may concern;,

We have waited to write this letter until we talked to Kathleen Ward due to the fact she was warned not to submit or talk to
anyone at the planning committee by the proposer or they would make her life miserable. We honored her our Aunt's
request. No one should feel threatened to speak out against someone, especially at 88 years old.

The people who spoke in favor of the proposed property are all people who live on the upper side of Belton Road and will
in no way be affected by the houses being built on the beach or the division of the property. They could be by the road
upgrade, but they agreed to this.

We are in not in favor of dividing the property to build a development. When Mr. Schlumpberger spoke he referred to one
house and so did his attorney. They said they wanted to build their dream house on the property below, then referred to
the new law in June they would just build duplexes if they had to if the partition didn't go through. We understand this is
their property and they should be able to build on their property, but also as it stands it does not meet their needs. Mrs.
Schlumpberger mentioned one house as well and also said if the partition doesn't go through then they will just wait until
June. Then they can build duplexes and do what, won't need any permission to do so. This is the same thing she told Mrs.
Ward when she came to her house the few days before the meeting asking her to not speak in the meeting and not go
against the proposed partition. With this plan they could possibly build up to 6 houses. This is crazy. The small narrow
road could not handle the traffic flow. | know road improvements were included in the proposal.. | would like to know how
this will be done? This is a rock wall and the wall will have to be blasted to widen the road. This road will not handle this
much excess traffic to these additional homes if they choose to build these. Is the fire marshall who inspected this road
someone who was in charge of Mr. Schlumperber? Is this is a conflict of interest? There is always talk about accidents on
this road, not once | have | heard anything about medical calls. This is more of a concern to me, due to the fact that most
people on this road are retired and possibly this is the kind of calls that would be, not accidents. Still my concern is the
road and traffic, width and sewer to all of these newer houses.

We are home owners on the other side of their property and we are concerned about our access to our property. The
threats have already been made to both property owners on both side of them already when they didn't get their way and

this is a concern of ours.
Please consider a NO on this proposed partition for Schiumpbergers
Thank you,

Charles and Laurie Browniow
34064 Bachelor Flat Road

St Helens, Oregon 97051 RECEIVED
WAR 1 6 2021
GITY OF ST. HELENS



Reeve Kearns »c

Attorneys at Law 510 American Bank Building
621 S.W. Morrison Street

Portland, Oregon 97205

Voice Mail: 503-225-1127

Email: dan@reevekearns.com

Daniel H. Kearns
Direct Dial: 503-997-6032

March 16, 2021

St. Helens Planning Commission
c/o Russell Hubbard, Chair

St. Helens City Hall

265 Strand Street

St. Helens, OR 97051 VIA E-MAIL TO
jacobg@ci.st-helens.or.us

Re: Partition PT.1.20 (Schlumpberger)

Dear Chair Hubbard and Commissioners:

This is submitted as the first post-hearing submission on behalf of Tracey Hill in
opposition to the proposed Schlumpberger partition.

The critical deficiency in this proposal is the substandard width of virtually the entire
length of Belton Road, which currently serves 10 homes. The City’s standard for the width of a
local public street is 34 feet, but the City has adopted a 20-foot reduced “skinny street” standard
for local public streets in an effort to reduce impervious surface area, calm local traffic and
maintain relatively safe, slow vehicle speeds to accommodate bicycles, pets and pedestrians. It
is relatively clear that everyone involved in this proceeding, including the applicants, would
prefer a 20-foot pavement width as a safer option for all vehicle types and passage along Belton
Road, given its current and anticipated future traffic volumes.

The applicants urge you to approve this partition that would add at least one more
dwelling and associated traffic (~10 vehicle trips per day) to Belton Road and defer to the
indefinite future any improvements other than a relatively short widening at the 90° bend in the
road. According to the applicant, the City cannot force them to correct a preexisting width
deficiency that pre-dates and is not caused by their application. Ms. Hill agrees that the City’s
authority to require this applicant to bring Belton Road up to even the lesser skinny streets
standard is limited by state and federal law.

Despite that point of agreement, the City is not obligated to approve this partition, which
would make a pre-existing, severe deficiency even worse. What these applicants ask of the
Planning Commission is “just one more house,” but there is no guarantee there will be just one
more house on Belton Road, in fact more houses are certain. The current state of development
along Belton Road and Gray Cliffs Drive would allow as many as 4 more homes on existing
undeveloped lots without any land use approval. The City’s Planning Director correctly



Reeve Kearns r.c.
March 16, 2021
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characterized a legal lot as being entitled by right to a single-family dwelling that requires only a
building permit. There currently are as many as 4 such lots that would contribute additional
traffic to Belton Road (~10 vehicle trips per day per dwelling). These lots are currently
buildable without land use approval and would be in addition to any new lots you might approve
as partitions. Additionally, the lotting map of the area shows that several more lots along Belton
Road are over-sized and could be partitioned exactly as the Schlumpbergers request.

In this light, it makes no sense to make a bad situation worse when there is no need to do
so and when the situation will almost certainly get worse over time without any action by the
City. Approving the Schlumpbergers’ partition and creating a home site that doesn’t currently
exist only hastens the deterioration of the situation. Some day in the distant future, the
neighborhood and property owners along Belton Road may form a Local Improvement District
(LID) to bring Belton Road up to City street standards. Alternatively, the City may undertake
Belton Road’s improvement as a public works project. But there is no guarantee and no telling
when or if either might happen. For now, and given today’s circumstances, Belton Road is
severely deficient relative to even the City’s skinny streets standard. There are 10 homes that
currently use it (~100 vehicle trips per day); approximately 4 new homes could be built by right
without land use approval (~40 more vehicle trips per day), and several more lots could be
partitioned. On top of that, the City is undertaking implementation of HB 2001 (2019) as we
speak, which would allow duplexes or two dwellings by right on every buildable lot in the City’s
single-family residential zones. That legislative change will have an uncertain but potentially
huge impact on trip generation for Belton Road, again without City land use review. In
situations such as this, where the deficiency is severe, the Planning Commission has few
opportunities to say “enough is enough.”

Given the circumstances that stand to increase the vehicle trips on Belton Road without
any City intervention, the Planning Commission’s only ability to limit the rate of Belton Road’s
deterioration is to not do anything to make the situation worse, especially when you do not have
to. Given the number of new dwellings that could be built by right now or soon, it makes no
sense to approve any partitions on Belton Road. Do not accept the applicants’ promise of some
future LID or City project to widen Belton Road. Just say “no” today to their request to create a
new buildable lot that does not exist and does not have to be created, at least not now. The
Schlumpbergers will have the chance to build their second dream home later, and possibly
somewhere else, just not here and not today. Thank you.

Sincerely,

CDW& (QN

Daniel Kearns
cc: Client



To: Jacob Graichen and St. Helens Planning Commission

The staff report dated March 1, 2021 on page 4 it states “No property owner is entitled to divide
property when streets or access are inadequate.” Belton Road has been the subject of the latest debate.
The fact is Belton Road was built and intended for use as a single driveway to a single house only.

This is why it doesn't come anywhere close to meeting the city code for a “standard” street. It is
sufficiently safe as it is — given the current traffic load. In fact, the physical limitations help ensure that
cars must drive slowly and creep around the blind corner.

The real problem will become evident with any additional development (due to a partition) at which
point this road will truly become inadequate. It would not be an easy fix due to the lay of the land. It's
more involved than a simple turnout or two. It would involve blasting a mountain of rock, potentially
damaging nearby homes.

As to the issue of the partition, despite Damien Hall's memo RE: Improvements to Belton Road,
repeatedly stating over seven times that no development is being proposed and therefore resulting in a
“nonexistent impact” - the intent of a partition is clearly to accommodate development. This partition,
if granted, would allow for more development than a single parcel which would result in a huge impact
on this neighborhood.

Therefore all this debate over the impact of one additional house on Belton Road must be viewed with
the new HB2001 in mind. When even one partition is allowed, the potential for additional houses
increases considerably. Denying this partition will not prevent the proposed house to be built but it
certainly will alleviate potential woes involving the inability of Belton Road to accommodate any
additional traffic.

I therefore urge the Planning Commission to join with the Staff recommendation to deny the partition.
Our neighborhood is just not physically conducive to becoming a future housing development.

Respectively yours,

Robin Nunn
100 Belton Road
St. Helens, OR
HELENS



Jacob Graichen

From: Geoffrey Parker <gparker@parklanddesign.com>
Sent: Tuesday, March 16, 2021 5:10 PM

To: Jacob Graichen

Subject: [External] Jacob - Belton Road Partition

Hi Jacob,

My wife and | own the property at 585 Grey Cliffs Dr in St Helens. We would like to voice our concern for allowing the
partition and subsequent development at 160 Belton Road. We do not live full time in the home today but intend to
retire there in approximately 8 years when our youngest child graduates from high school. Once we move there we will
further add to the daily traffic on Belton Road. Without widening and improving Belton Road a partition that allows
more development does not seem a wise choice.

Please feel free to contact me by phone or email. Physical mail should be sent to:
Geoff and Phuong Parker
PO Box 103
St Helens, OR 97051

Ali the best,
Geoff Parker
585 Grey Cliffs Dr

St Helens, OR 97051 RECEIVED
503-260-3687
MAR 1 6 2021
CITY OF 8T HELENS



RECEIVED
MAR 1 6 2021
CITY OF ST. HELENS

Jacob Graichen, City Planner and
St. Helens City Planning Commission

March 16, 2021

Because the meeting of March 9™, 2021 was so lengthy | have reserved my
comments re the partition of Schlumpbergers’ property to only this short
request that the property partition be denied.

I own property on three sides abutting their land---on the east where my house
is, on the north along the Columbia River and also on the northwest in the
wooded acreage near Dalton Lake.

As requested by Schlumpbergers, some of our neighbors signed letters of
support, but those neighbors are not directly adjacent to the proposed partition
and are probably mainly affected only by increased road traffic. Since my issues
against further development remain as presented on june 11th, | did not write a
letter of support.

Please, will you take time to revisit my objections as presented at the June 11t
meeting last year? My complete letter is included in the LUBA files pages
144,145,146 and 147. (Pages 144 and 145 are especially important to me.)

Or perhaps you would prefer to reconsider page 153 which is the LUBA summary
of my appeal against partition?

One thing | did not mention against partitioning is the effect it could have on my
property value. Also to consider, as of July 1, 2021 there will be fewer

restrictions against development stipulations and road requirements. The
prospect is concerning!

Thank you for your consideration,

Kathleen Ward



Belton Road, Grey Cliff, Gable Road, Clark St and the Middle School they
all have one thing in common Basalt Rock. St. Helens is known for it, it
has cause more than one dirt contractor to go out business. Talk to any
contractor who bids work in any of these areas and they will always have
a rock clause in their bid. Which is an open time and material for how
ever long it takes to get through the rock. It can more than double an

original bid.

Why do | bring this up, will it is why that even though Belton Rd has a 50’
wide easement that it does not go down the middle of the street in fact
it already is pushed out to one side or the other due to the topography,
wet lands, large trees and yes the basalt rock out cropping that is more
than prevalent in that area. It is why that area is underdeveloped, and
why the streets and private drives are narrow. As the benefit vs the costs
not only in preserving the value of the area, but try and have a large
excavator hammering on the basalt rock next to a home that is built on
the same outcropping for weeks on end. You think the some of the -
neighbors dislike change in their neighborhood try fielding some of the
calls when your trying to get through some of the hard basalt to move a
waterline, or sewer line because you find it is not deep enough or in your
way.

Yes there is a reason why the streets are narrow in that whole area, does
that mean it is unsafe, no it is a fact that narrower streets are safer, as it
makes people drive slower especially when faced with other constraints
such as large trees, rock croppings, wetlands and cliffs.

RECENED



Grecnville, South Carolina is a peer city that we arc modeling from for Elkhart. The population has grown to be
90,000, from just 50,000 in 1990. Their streets and parks are renowned attractions as a smaller USA city.

The River District is designed to be an urban residential extension of downtown Elkhart. That

means that people must feel welcome and safe to live there. It will not be traveled as a truck route

and it will not be a highway or state route. It will be traveled at 20 mph - not 40 mph.

A common question we get is "why are narrower lanes necessary in urban, walkable communities?”

The simple answer is.... safety. While narrow lanes also provide an intimate, quaint and special vibe

to the community -- safety is clearly the most measurable reason for narrow lancs. Please see the

following charts and article:
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TRAVELING AT:
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MPH

ARRRRRARARY

9 out of 10 pedestrians survive
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TRAVELING AT:

30

MPH

| RARAREE 11 4

5 cut of 10 pedestrians survive

HIT BY A VEHICLE
TRAVELING AT:

40

MPH
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Gnly 1out of 10 pedestrians survives

Source: Scattle Department of Transportation hetps://www.scartle.gov/transpartation/projects-and-
programs/safety-first/vision-zero/speedlimits (https://wwwi.seattle.gov/transportation/projects-and-programs/safety-

first/vision-zero/specdlimics)

Pedestrian Injuries at Impact Speeds

40 mph ERIREORRT SR

85% death

30 mph FESSEREGE SRR

45% death

15% injured

50% injured 5% uninjured

20 mph TR

5% death
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65% injured

rivers at or below 25 mph is éésgngial to pedestrian safetyin

Source: Jeff Speck, Narrow Lanes are Safer
hueps://wwwcitylab.com/design/2014/10/why-12-foot-traffic-lanes-are-disastrous-for-
safety-and-must-be-replaced-now/381117/
(heeps:/fwww.citylab.com/dcsign/2014/10/why-12-foot-traffic-lancs-are-disastrous-for-
safery-and-must-be-replaced-now/381117/)

30% uninjured




Excerpt by Jeff Speck

A LITTLE BACKGROUND: FIRST, WE ARE TALKING ONLY ABOUT HIGH-
VOLUME STREETS HERE.

Neighborhood streets can have much narrower lanes. The classic American residential streer has a
12-foot lane that handles traffic in rwo directions. And many busy streets in my hometown of
Washington, D.C., have cight-foot lanes that function wonderfully. These arc as safe and cfficient as
they are illegal in most of the United States, and we New Urbanists have written about them plenty
before, and built more than a few. But what concerns us here are downtown streets, suburban
arterials and collectors, and those other streets that are expected to handle a good amount of traffic,

and are thus subject to the mandate of free flow.

SECOND, YOU SHOULD KNOW THAT THESE STREETS USED TO BE MADE UP
OF 10-FOOT LANES.

Many of them still exist, especially in older cities, where there is no room for anything larger. The
success of these streets has had little impact on the traffic-engineering establishment, which, over the
decades, has pushed the standard upward, almost nationwide, first to 11 feet, and then to 12. Now,
in almost every place I work, I find that certain streets are held to a 12-foot standard, if not by the
city, then by a state or a county department of transportation.

STATES AND COUNTIES BELIEVE THAT WIDER LANES ARE SAFER. AND IN
THIS BELIEF, THEY ARE "DEAD" WRONG.

In some cases, a state or county controls only a small number of downtown streets. In other cases,
they control them all. In a typical city, like Cedar Rapids or Fort Lauderdale, the most important
street or streets downtown are owned by the state. In Boise, every single downtown street is owned
by the Ada County Highway District, an organization that, if it won't relinquish its streets to the
city, should at least feel obliged to change its name. And states and counties almost always apply a

12-foot standard.

Why do they do this? Because they believe that wider lanes are safer. And in this belief, they are dead

wrong. Or, to be more accurate, they are wrong, and thousands of Americans are dead.

They are wrong because of a fundamental error that underlies the practice of traffic engineering—
and many other disciplines—an outright refusal to acknowledge that human behavior is impacted by
its environment. This error applies to traffic planning, as state DOTs widen highways to reduce
congestion, in complete ignorance of all the data proving that new lanes will be clogged by the new
drivers that they invite. And it applies to safety planning, as traffic engineers, designing for the
drunk who's texting at midnight, widen our city streets so that the things that drivers might hit are

further away.

The logic is simple enough, and makes reasonable sense when applied to the design of high-speed
roads. Think about your behavior when you enter a highway. If you are like me, you take note of the
posted speed limit, set your cruise control for 5 m.p.h. above that limit, and you're good to go. We
do this because we know that we will encounter a consistent environment free of impediments to
high-speed travel. Traffic engineers know that we will behave this way, and that is why they design

highways for speeds well above their posted speed limits.

Unforcunately, trained to expect chis sort of behavior, highway engineers apply the same logic to the

design of city streets, where people behave in an entirely different way.

ON CITY STREETS, MOST DRIVERS IGNORE POSTED SPEED LIMITS, AND
INSTEAD DRIVE THE SPEED AT WHICH THEY FEEL SAFE.



In some cases, a state or county controls only a small number of downtown streets. In other cases,
they control them all. In a typical city, like Cedar Rapids or Fort Lauderdale, the most important
street or streets downtown are owned by the state. In Boise, every single downtown street is owned
by the Ada County Highway District, an organization that, if it won't relinquish its streets to the
city, should at least feel obliged to change its name. And states and counties almost always apply a

12-foot standard.

Why do they do this? Because they believe that wider lanes are safer. And in this belief, they are dead

wrong. Or, to be more accurate, they are wrong, and thousands of Americans are dead.

They are wrong because of a fundamental error that underlies the practice of traffic engineering—
and many other disciplines—an outright refusal to acknowledge that human behavior is impacted by
its environment. This error applies to traffic planning, as state DOTs widen highways to reduce
congestion, in complete ignorance of all the data proving that new lanes will be clogged by the new
drivers that they invite. And it applies to safety planning, as traffic engineers, designing for the

drunk who's texting at midnight, widen our city streets so that the things that drivers might hit are

further away.

The logic is simple enough, and makes reasonable sense when applied to the design of high-speed
roads. Think about your behavior when you enter a highway. If you are like me, you take note of the
posted speed limit, set your cruise control for 5 m.p.h. above that limit, and you're good to go. We
do this because we know that we will encounter a consistent environment free of impediments to
high-speed travel. Traffic engineers know that we will behave this way, and that is why they design

highways for speeds well above their posted speed limits.

Unfortunately, trained to expect this sort of behavior, highway engineets apply the same logic to the

design of city streets, where people behave in an entirely different way.

ON CITY STREETS, MOST DRIVERS IGNORE POSTED SPEED LIMITS, AND
INSTEAD DRIVE THE SPEED AT WHICH THEY FEEL SAFE.

That speed is set by the cues provided by the environment. Are there other cars near me? Is an
intersection approaching? Can I see around that corner? Are there trees and buildings near the road?}%’

Are there people walking or biking nearby? And: How wide is my lane?

When lanes are built too wide, pedestrians are forced to walk further across streets on which cars are

moving too fast and bikes don't fit.
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St. Helens Planning Commission

c/o Russell Hubbard, Chair

St. Helens City Hall

265 Strand Street

St. Helens, OR 97051 VIA HAND DELIVERY

Re: Partition PT.1.20 (Schlumpberger)

Dear Chair Hubbard and Commissioners:

I represent Tracey Hill, a neighbor to the applicants who successfully appealed the Schlumpbergers’
first partition application. I hereby submit this memo on behalf of Ms. Hill and in opposition to this second,
identical partition proposal. My client owns and lives at 250 Belton Road, adjacent to the applicants’
property that they again seek to partition.

As a preface to my comments, the current two-lot partition proposal is identical to the
Schlumpbergers’ first two-lot partition proposal. There is no difference between the two proposals. SHMC
17.24.280(1) requires a 12-month sitting-out period after a denial before the same proposal can be
resubmitted by providing as follows.

An application which has been denied or an application which was denied and which on
appeal or review has not been reversed by a higher authority, including the Land Use
Board of Appeals, the Land Conservation and Development Commission or the courts,
may not be resubmitted for the same or a substantially similar proposal or for the same
or substantially similar action for a period of at least 12 months from the date the final
city action is made denying the application unless there is a substantial change in the
facts or a change in city policy which would change the outcome, except as per
subsection (2) of this section.

The only fact that has changed in this matter is the elimination of my client’s septic drainfield
easement. The critically substandard condition of Belton Road has not changed and was the dominant issue
in the Planning Commission’s prior deliberation about the first application. The substandard condition of
Belton Road presents a public traffic safety hazard that cannot be ignored and justifies denial of this
application.

The critical deficiency that precludes approval of this partition is the substandard condition of
Belton Road. The right-of-way is sufficient at 50 feet, but for most of its length, Belton Road is only 11 feet
wide, instead of the 20-foot pavement width required for public local streets by SHMC 17.152.030 and
17.84.070. Photographs in the record show how the surrounding vegetation makes the 11-foot roadway
appear extremely narrow and obstructs sight distance. The hazards to pedestrians, pets and bicycles in the
roadway, as well as entering vehicles is obvious from these photographs and constitutes an existing safety
hazard, not just a dimensional deficiency.
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The applicants suggest that a turn-out at the 90° bend in Belton Road would be a satisfactory
substitute for compliance with the 20-foot pavement width requirement (mitigation), but that is not legal.
Turn-outs are satisfactory for private shared driveways, not for public streets. SHMC 17.152.030 and
17.84.070 require at least 34 feet of pavement width for a normal local street and at least 20 feet of
pavement for a public “local skinny street.” The applicants are opposed to even the lesser/compromise
width of 20 and instead claim that 11 feet is enough. All the applicants offer is a 30-foot long wide area at
the bend in Belton Road as sufficient to protect public safety on this public road. Nothing in the code,
however, suggests that a short (30-foot long) turn-out is a safe, suitable or legal substitute for code
compliance on a public street.

Staff suggests that a variance to the street standards allowed by SHMC 17.152.030(5)(b) would
allow a substandard pavement width and a turn-out. However, the applicant has not applied for any such
variance and has not provided any argument or evidence that the variance criteria are met; therefore, you
lack the authority to grant one. Even if that were not the case, the approval criteria for street standard
variances in 17.152.030(5)(a) would not allow such a significant departure from the required pavement
width for a local public street serving 11 or 12 dwellings. In particular, the only alternatives staff can point
to suggest that 20 feet of pavement width is the absolute minimum necessary to make this public road safe
and somewhat consistent with the City’s requirements.

Citing SHMC 17.152.030(1)(a), the applicants’ lawyer claims that the City’s roadway standards do
not even apply because this partition does not constitute a “development,” as the term is defined in SHMC
17.16.010. However, the applicants gloss-over the legal reality that, once a lot is created, the owner can
“develop” it with any use allowed outright and no land use process. Thus, construction of one or more
houses on the new lot would be allowed by right and would clearly qualify as a “development” under SHMC
17.16.010. Itis not clear that the City has the authority to require compliance with street standards as a
condition of building permit approval; therefore, the only discretionary permit review that will occur prior to
the applicants gaining the right to construct at least two houses, is the current partition. Even under the
applicants’ strained legal gymnastics, the Planning Commission could and must impose a condition
requiring improvement of Belton Road prior to issuance of a building permit(s) for any new house(s), i.e.,
development, on the new lot.

Even if you deem a road standards variance as being properly before you, the applicable code
section begins with the following mandatory requirement as a starting point:

“Unless otherwise indicated on an approved street plan or adopted corridor plan, or
as needed to continue an existing improved street, street right-of-way and roadway
widths shall not be less than the minimum width described in Figure 19.”

The only way to vary the prescribed 34-foot minimum pavement width standard for Belton Road is pursuant
to the following code provision:

“Improvements to streets shall be made according to adopted city standards, unless
the approval authority determines that the standards will result in an unacceptable
adverse impact on existing development or on the proposed development or on
natural features such as wetlands, steep slopes or existing mature trees. In
approving an exception to the standards, the approval authority shall determine that
the potential adverse impacts exceed the public benefits of the standards. In
evaluating the public benefits, the approval authority shall consider the criteria listed
in subsection (5)(a) of this section.”

SHMC 17.152.030(5)(b).
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Consequently, this provision requires a careful balancing against the public benefits of the required
standards, which in this case are entirely public safety for bicycles, pedestrians and motor vehicles
attempting to pass through and along Belton Road. Belton Road is already severely substandard at only 11
feet wide and serves 10 dwellings. The current application proposes to exacerbate that unsafe condition
even more with the addition of one, two or theoretically three new dwellings. The applicants have the
burden of proof that all standards are met. In fact, this request does not merit approval under the
considerations listed in SHMC 17.152.030(5)(a). In particular, the following considerations strongly
militate toward denial of the variance:

(i) The type of road as set forth in Figure 19, Road Standards
(ii) Anticipated traffic generation;

(iv) Sidewalk and bikeway requirements;

(x) Safety for motorists, bicyclists, and pedestrians; and

(xi) Access needs for emergency vehicles;

As photographs of Belton Road amply show, and as corroborated by your own site visits, there is no
room to pass along this tunnel-like roadway, and the 90° curve severely limits sight distance and visibility of
bikes and pedestrians. Granted, the 30-foot turn-out the applicants offer would be better than nothing
because at least on-coming cars would not have to back-out the entire length of Belton Road. However, a
turn-out does not eliminate the sight distance problem, does not mitigate for the significant and tunnel-like
narrowness of the rest of Belton Road; it does not make Belton Road safe for bicycles and pedestrians to
pass along its length, nor does it make up for the complete lack of safe facilities for bikes or pedestrians.
Ten homes are already served by this road, and the applicants’ partition would make that 11 or 12 homes.
Under the new “missing middle” housing standards in response to HB 2001, they could also redevelop their
existing lot with a duplex, making it 13 dwelling units.

The local Columbia River Fire and Rescue inspector provided a letter, but it does not address Belton
Road’s width or safety deficiencies or the considerations listed in SHMC 17.152.030(5)(a). All the Fire
Inspector says is that “[a]fter reviewing our Fire District’s residential driveway standards with you this
morning along with visiting your proposed driveway/house site, a fire department access road (driveway) is
feasible. Our fire engines and ambulances should have no issues accessing your new home site on an
approved driveway access road.” All this says is that a driveway on the applicants’ property would/could
meet the Fire District’s driveway standards. That does not mean that Belton Road is safe for emergency
vehicles, and remains unsafe for even normal vehicular traffic, bicycles and pedestrians.

The other scare tactic the applicants’ lawyer uses is the threat of an unconstitutional Taking claim if
the Planning Commission dares to require these applicants to comply with the City’s street standards by
increasing Belton Road’s pavement width to at least 20 feet. First, the so-called Dolan “rough
proportionality” test requires only that the cost of the improvement be roughly proportional to the impact of
the proposed development. No mathematical exactitude is required. The applicants have provided a cost
estimate from a lawn and yard maintenance company that it would cost $183,300 for an unspecified amount
of clearing and paving to “Columbia County Private Road standards.” Thus, it is not clear what the
applicants’ estimate is based upon, much less that it is credible evidence of the cost to expand the pavement
width of Belton Road to 20 feet. Given that these applicants could construct a duplex on the new parcel and
convert their existing house to a duplex, resulting in 4 dwelling units, even a $183,300 construction cost
would be “roughly proportional” to the impact of 4 units (3 new dwellings).

Second, as to the applicants’ legal point, however, the fundamental problem with Belton Road’s
substandard width is that it creates a public and traffic safety hazard if it serves 11 to 13 dwelling units.
Nothing in state or federal Takings caselaw requires a local government to approve a substandard public
road for yet another dwelling unit (or possibly two or three more) when to do so could cause or exacerbate
an existing traffic safety hazard. In other words, even if the City lacks the authority to require these
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applicants to widen Belton Road (because the cost of correcting the traffic safety hazard is disproportionate
to the impact of the development and thus not a candidate for a condition of approval), the traffic safety
hazard still justifies denial. These applicants cannot force the Planning Commission to approve an unsafe
situation, and Belton Road serving 11, 12 or more dwellings with only 11 feet of width would be unsafe.

In the final analysis, the applicant has the burden of proof that the public facilities serving this
development are safe and adequate. Belton Road simply does not meet the 20-foot width standard; an 11-
foot pavement width is too narrow even for the current condition of 10 dwellings, and the applicants’ have
not demonstrated that “the potential adverse impacts exceed the public benefits of the standards” as required
by SHMC 17.152.030(5)(b). The variance request to allow the 11-foot pavement width instead of the
required 34 feet or even staff’s recommended 20-foot width, must be denied. Staff’s first-choice
recommendation is relatively unambiguous:

“...staff recommends denial of this application if the Commission determines that access is
insufficient to allow a new parcel accessed by a street system already woefully substandard
because a new parcel creates new entitlements to development.”

If the Planning Commission is inclined to entertain any measure of variance, then a 20-foot pavement width
for the entire length of Belton Road is the minimum possible. Otherwise, denial is the City’s only option.

Please include the previous LUBA record in its entirety for the Planning Commission.

Please leave open the record of this matter for at least 7 days following your hearing to allow us to
respond to anything the applicants might submit.

Thank you.
Sincerely,
Daniel Kearns
Enclosures

cC: Client









CITY OF ST. HELENS PLANNING DEPARTMENT

STAFF REPORT
Partition, PT.1.21

DATE: March 1, 2021
To: Planning Commission
From: Jacob A. Graichen, Aicp, City Planner

APPLICANT: Andrew and Lindsay Schlumpberger
OWNER: same as applicant

ZONING: Suburban Residential, R10
LoCATION: 160 Belton Road; 5N1W-34BC-1100 and SN1W-34-201
PROPOSAL: 2-parcel Partition

SITE INFORMATION / BACKGROUND

The subject property is located along the Columbia River, Dalton Lake and Belton Road. Belton
Road provides access. It is developed with a detached single-family dwelling that, per the
County Assessor data, was built in 1976. The subject property did not abut the Columbia River
until 2004 when a Lot Line Adjustment was done that resulted in today’s lot configuration, now
proposed to be divided into two.

This is a reapplication of Partition PT.1.20, which was amended administratively, then denied by
the Planning Commission on appeal AP.1.20, and then appealed to the Oregon Land Use Board
of Appeals LUBA No. 2020-075. The Commission denied the matter based on an on-site
sewerage system drainfield easement recorded in 1976 as Book 208, Page 404 Columbia County
Clerk’s records. After the LUBA appeal was filed that easement was eventually extinguished
(Instrument No. 2020-12301) and the LUBA appeal was dismissed. The applicant has now
reapplied for the same 2-parcel Partition.

Pursuant to St. Helens Municipal Code 17.24.280(1) a waiting period of at least 12 months is
required before resubmittal of the same application which was originally denied at the local
level. The notice of the Planning Commission’s denial of the matter (AP.1.20) was issued on
July 7, 2020. However, one exception to this 12-month resubmission limitation is if there has
been a substantial change in the facts. The city determined that removal of the “drainfield
easement” is a justifiable change in facts to allow reapplication within the one-year time period.

Partitions are normally administrative decisions. Pursuant to SHMC 17.24.090(2), the Planning
Director may refer any application for review to the Planning Commission. Staff chose to refer
this to the Commission due to their involvement in the appeal of the original application and
because public hearings are better platform for public testimony which was well represented in
the original application and its appeal.

PuBLIC HEARING & NOTICE
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Public hearing before the Planning Commission: March 9, 2021

Notice of this proposal was sent to surrounding property owners within 200 feet of the subject
property on February 17, 2021 via first class mail. Notice was sent to agencies by mail or e-mail
on the same date.

Notice was published on February 24, 2021 in The Chronicle newspaper.
APPLICATION COMPLETENESS

This application was originally received on January 5, 2021. Staff identified missing
information or other aspects that rendered the application incomplete and notified the applicant
of the issue pursuant to SHMC 17.24.050 on January 20, 2021. The applicant provided revised
or new information and the application was deemed complete on January 27, 2021.

The 120-day rule (ORS 227.178) for final action for this land use decision is May 27, 2021.
APPLICABLE CRITERIA, ANALYSIS & FINDINGS

SHMC 17.140.040 — Partition approval criteria.
A request to partition land shall meet all of the following criteria (1-5):

(1) The proposal conforms with the city’s comprehensive plan;

Finding(s): There is no known conflict with the specific Comprehensive Plan policies identified
in Chapter 19.12 SHMC.

There is no known conflict with the addendums to the Comprehensive Plan which includes
Economic Opportunities Analysis (Ord. No. 3101), Waterfront Prioritization Plan (Ord. No.
3148), the Transportation Systems Plan (Ord. No. 3150), the Corridor Master Plan (Ord. No
3181), the Parks & Trails Master Plan (Ord. No. 3191), the Riverfront Connector Plan (Ord. No.
3241), and the Housing Needs Analysis (Ord. No. 3244).

(2) The proposed partition complies with all statutory and ordinance requirements and regulations;

Finding(s): New property lines do not create any new substandard compliance with the R10
zone standards, except as described herein.

There is area of special flood hazard (i.e., 100 year flood) associated with the Columbia River.
Pursuant to SHMC 17.46.050(1)(g)(ii) this Partition must:

(A) Be consistent with the need to minimize flood damage.

(B) Have public utilities and facilities such as sewer, gas, electrical, and water systems, located
and constructed to minimize or eliminate flood damage;

(C) Have adequate drainage provided to reduce exposure to flood hazards.
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Based on the Flood Insurance Rate Maps (FIRMS), there appears to be adequate area outside of
the floodplain to meet these requirements. It is possible that any development of Parel 2 can
avoid this. Further consideration will occur when Parcel 2 is developed. City may require
elevation data to ensure any development is outside of the floodplain.

Per SHMC 17.132.025 a tree plan is required. Most trees can probably be saved, but some are
proposed to be removal eventually for driveway and utility service to Parcel 2. Some anticipated
to be removed are noted on the final plat. Also, some were removed less than a year from the
date of this application; the applicable stumps and identified replacements are noted. Per
17.132.025(3):

(3) Trees removed within the period of one year prior to a development application listed above
will be inventoried as part of the tree plan above and will be replaced according to
SHMC 17.132.070(4).

Trees within protection zones are already protected per Chapter 17.40 SHMC. Tree replacement
shall be required when future development occurs. A protection program defining standards and
methods that will be used by the applicant to protect trees during and after construction is a code
requirement related to this. The preliminary plat includes some general notes in that regard.

Utilities are already underground in this area. This is required.

{3) Adequate public facilities are available to serve the proposal (to address transportation facilities in
this regard, a traffic impact analysis shall be prepared, as applicable, pursuant to Chapter 17.156 SHMC);

Finding(s): Water is available. There is a water main within the Belton Road right-of-way
along the west side of the subject property and along the south side of the property. For the
purpose of this Partition, whether or not Parcel 2 will have access to the southerly water main is
unknow, but it is at least available from the Belton Road right-of-way to Parcel 2 via proposed
easements as shown on the preliminary plat.

Sanitary sewer is available. When 160 Belton Road was originally built in 1976 it was
connected to an on-site septic system with holding tank and drain field. Around the late 1980s
with further improvements in the early 1990s a septic tank effluent pump (STEP) system was
installed in the area. This is a pressurized sanitary sewer system with limited capacity.

Sometime after the STEP system was installed, the subject property connected; it currently gets
billed for both water and sanitary sewer.

The applicant provided an analysis of the STEP system by an Oregon Registered Professional
Engineer that notes that the STEP system has 8 connections currently and potential capacity for
more (12-20 total or 4-12 more connections). Proposed Parcel 1 is already served and Parcel 2
has the ability to be served as the STEP system can handle an additional connection.

Storm Water. Both the Columbia River and Dalton Lake are nearby. Given the parcel sizes

and of adjacency of large bodies of water, storm water can be managed if done properly, in a
manner courteous to neighbors and in compliance with all regulations.
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Street system/access. The street system for this area does not meet the current standards today.
Any property owner with a legal property is entitled to develop it. However, no property owner
is entitled to divide property when public facilities, including streets for access, are inadequate.
A key question for the Commission is if this Partition can be allowed despite the access
shortcomings.

Current conditions

There are currently about ten homes accessed by a single narrow road (Belton Road / Grey Cliffs
Drive) with no outlet, starting from the driveway to the Elks Lodge at 350 Belton Road and
proceeding easterly to road terminus. The first approximate 500 feet of this section of road is
paved at a width of approximately 17 feet, thereafter the width is around 11° in most places.

This doesn’t meet any current standard for a public or private street that accesses 10+ dwellings.

Public Road standards

Public road standards are generally addressed in Chapter 17.152 SHMC. There are several
classifications with Belton Road classified as a “local street” per the City’s Transportation
Systems Plan. As applicable to the analysis of this Partition:

e Local street, normal: 34’ roadway width. No max dwelling unit limit.

e Local “skinny” street: 20” or 26’ roadway width. Limited to 200 average daily trips
(ADT) (i.e., about 20 detached single-family dwellings).

e Cul-de-sac (essential a local street that terminates at one end): limited to 20 dwelling
units; Normal max length is 400°.

Belton road (with Grey Cliffs Drive), starting from just after the Elks Lodge driveway at 350
Belton Road, currently serves about 10 detached single-family dwellings, is much longer than
400’ (at > 1,000 linear feet), and is predominately less than 20 wide over its course as described
above.

No physical public road standard is met.

However, the 50° wide right-of-way width meets the minimum standard for a normal (as
opposed to “skinny”) local classified street.

Exception to standards

Per SHMC 17.152.030(5)(b):

(b) Improvements to streets shall be made according to adopted city standards, unless the
approval authority determines that the standards will result in an unacceptable adverse impact on
existing development or on the proposed development or on natural features such as wetlands, steep
slopes or existing mature trees. In approving an exception to the standards, the approval authority
shall determine that the potential adverse impacts exceed the public benefits of the standards. In
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evaluating the public benefits, the approval authority shall consider the criteria listed in subsection

(5)(a) of this section.

Said subsection (5)(a):

(a) The planning director shall recommend, to the decision-making body, desired right-of-way
width and pavement width of the various street types within the subdivision or development after

consideration of the following:
(i) The type of road as set forth in Figure 19, Road Standards;
(i) Anticipated traffic generation;
(iii) On-street parking needs;
(iv) Sidewalk and bikeway requirements;
(v) Requirements for placement of utilities;
(vi) Street lighting;
(vii) Drainage and slope impacts;
(viii) Street tree location;
(ix) Planting and landscape areas;
(x) Safety for motorists, bicyclists, and pedestrians; and
(xi) Access needs for emergency vehicles;

So alternate designs to public road standards can be considered, given findings based on the

above. So what alternative design is there?

Use of “access easement” alternative for an actual street?

Per SHMC 17.152.030(3) the approval authority can approve an access easement instead of a
public road when “such an easement is the only reasonable method by which a lot, large enough

to develop, can be created.” It references Chapter 17.84 SHMC for the standards.

This is the standard that allows Parcel 2 to be accessed via an easement over Parcel 1 instead of a

more fully developed street in a dedicated right-of-way.

The Commission could also consider the “access easement” alternative improvements for Belon
Road itself but is not bound to allow this. The “access easement” road width standards based on
uses contemplated by the R10 zoning are: 3 to 6 dwelling units need at least 20 feet. 6 units/lots

is the normal maximum allowed for the “access easement” alternative.

The current situation exceeds this as it has about 10 dwellings (4 above the 6 maximum) on a

road predominately less than 20 wide over its course.

But the Commission could consider SHMC 17.84.070(4), below, as the alternative public street
standard under the circumstances if it can address all the findings necessary for 17.152.030(5)(b)

above:

(4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least

30 feet) may be required so as to reduce the need for excessive vehicular backing motions in

situations where two vehicles traveling in opposite directions meet on driveways in excess of 200 feet

in length.
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There is an approximate 90-degree angle of the Belton Road right-of-way that is a blind corner
that abuts the subject property. This segment of road precedes 7 of the approximate 10 dwellings
(plus any new development on parcel 2). This is an optimum location for a vehicle turnout
because it maximizes visibility westward where pull off opportunities are lacking for people
leaving the area increasing the probability that a vehicle by the turn out would see the oncoming
vehicle and be able to use the turnout.

Paving

The street is paved where it lies within public right-of-way, but turns to gravel when it leaves the
right-of-way along the south side of the subject property. Paving is required in residential areas
per current standards. This would apply to any new road or driveway, or expansions of existing
roads/driveways.

{(4) All proposed lots conform to the size and dimensional requirements of this code; and

Finding(s): There are two aspects of this criterion, 1) Sensitive Lands and 2) the provisions of
the R10 zoning district.

Sensitive Lands. The site abuts the Columbia River (with 75” upland protection zone required
per Chapter 17.40 SHMC) and Wetland D-16, otherwise known as Dalton Lake (with 75° upland
protection zone required per Chapter 17.40 SHMC). The applicant has conducted an
Environmental Assessment to determine the boundaries of these sensitive lands and their
respective buffers, which are reflected on the preliminary plat.

The City’s local wetland inventory also identified Wetland D-17 on or close to the property, but
the Environmental Assessment effort determined D-17 was not close to the property and does not
impact this partition.

For subdivisions (creating 4 or more lots), significant wetlands and riparian areas and their
protection zones are required to be part of dedicated preservation tracts to be managed by a
homeowners association or other responsible entity. Partitions do not create tracts. Thus, the
City has allowed easements as a substitute to preserve these areas (e.g., see P.P. No. 2009-17).
However, the intent of this is for newly created properties to be “whole” excluding the sensitive
lands and protection zones. “Whole” means that the net property not encumbered needs to meet
the standards of the Development Code.

Thus, the R10 zoning district standards. The minimum lot size of is 10,000 square feet. The
net area excluding the wetland, riparian area and protection zones still exceeds this for both
parcels. The minimum lot width at the building line is 70” or 80 for a corner lot. Parcel 1 is a
corner lot and exceeds this. Parcel 2 gets close to 70’ in its net area, but still meets the standard.

The minimum lot width at the street is 60’ or 30’ along an approved cul-de-sac (i.e., dead-end

road). Parcel 1 meets this and Parcel 2 meets the “cul-de-sac standard” given the 30” wide,
increasing to 40’ wide, access and utility easement off Belton Road.
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Minimum lot depth is 100 feet. This is met for both parcels using the net area.
{5) All proposed improvements meet city and applicable agency standards.

Finding(s): This would be a requirement if approved. Fire Marshall consideration is particularly
important given limited access to the area.

SHMC 17.140.050 — Special provisions for parcels created by through the partition process.

(1) Lot Dimensions. Lot size, width, shape and orientation shall be appropriate for the location of the
development and for the type of use contemplated, and:
(a) No lot shall be dimensioned to contain part of an existing or proposed public right-of-way;
(b) The depth of all lots shall not exceed two and one-haif times the average width, unless the
parcel is less than one and one-half times the minimum lot size of the applicable zoning district; and
(c) Depth and width of properties zoned for commercial and industrial purposes shall be adequate
to provide for the off-street parking and service facilities required by the type of use proposed.

Finding(s): (a) No existing or proposed right-of-way is impacted. (b) Excluding sensitive land
protection buffers, the net area for Parcel 2 has an average width of approximately 90’ and a
depth of approximately 230°. This meets the depth to width ratio requirement more-or-less.
Parcel 1 meets this easily. (c) Not applicable; the property is zoned residential.

{2) Through Lots. Through lots shall be avoided except where they are essential to provide separation
of residential development from major traffic arterials or to overcome specific disadvantages of

topography and orientation, and:
(a) A planting buffer at least 10 feet wide is required abutting the arterial rights-of-way; and
(b) All through lots shall provide the required front yard setback on each street.

Finding(s): No through lot is proposed.

(3) Large Lots. In dividing tracts into large lots or parcels which at some future time are likely to be
redivided, the approving authority may require that the lots be of such size and shape, and be so divided
into building sites, and contain such site restrictions as will provide for the extension and opening of
streets at intervals which will permit a subsequent division of any tract into lots or parcels of smaller size,

and:
(a) The land division shall be denied if the proposed large development lot does not provide for

the future division of the lots and future extension of public facilities.

Finding(s): Given surrounding wetlands, the Columbia River, floodplain associated with the
Columbia River, one narrow road access for this neighborhood, this neighborhood’s wildland-
urban interface (a transition area between wildland and human development with a higher
wildfire risk), and limited sanitary sewer capacity, density promotion is unwise in this area.
Redevelopment planning such as “shadow plats” are not warranted for this proposal.

(4) Fire Protection. The fire district may require the installation of a fire hydrant where the length of an
accessway would have a detrimental effect on firefighting capabilities.

Finding(s): There is an existing fire hydrant along Belton Road by the southern edge of the
subject property.
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The access easement and driveway proposed to serve Parcel 2 will exceed 150 feet. Per SHMC
17.152.030(3)(a), when access easements exceed 150 feet, they shall be improved in accordance
with the fire code. When Parcel 2 is developed, its driveway will need to be able to
accommodate emergency vehicles. Any requirement of the Fire Marshall shall be met.

{5) Reciprocal Easements. Where a common drive is to be provided to serve more than one lot, a
reciprocal easement which will ensure access and maintenance rights shall be recorded with the
approved partition map.

Finding(s): An access easement is proposed to access Parcel 2 from the Belton Road right-of-
way through Parcel 1. Maintenance agreement shall be required.

(6) Accessway. Any accessway shall comply with the standards set forth in Chapter 17.84 SHMC,
Access, Egress, and Circulation.

Finding(s): This applies to the access from parcel 1 to parcel 2 only. Broader access
considerations (i.e., Belton Road access for the neighborhood) is addressed above.

The access easement proposed to provide street connection to proposed Parcel 2 encompasses
the southerly 30” of Parcel 1 (where there are previously recorded access and utility easements
for other parties) and the west 40’ of Parcel 1.

Parcel 2 is likely to be developed as a detached single-family dwelling. It could also be
developed as a duplex beginning July 1, 2021 given Oregon House Bill 2001. The minimum
easement for up to two dwellings is 15’ width with a minimum 10° pavement width.

In addition, the following requirements apply under SHMC 17.84.070:

(2) Private residential access drives shall be provided and maintained in accordance with the
provisions of the Uniform Fire Code.

(3) Access drives in excess of 150 feet in length shall be provided with approved provisions for
the turning around of fire apparatus in accordance with the engineering standards of SHMC
Title 18 and/or as approved by the fire marshal.

{4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least
30 feet) may be required so as to reduce the need for excessive vehicular backing motions in
situations where two vehicles traveling in opposite directions meet on driveways in excess of 200 feet
in length.

New access to Parcel 2 will be subject to Fire Marshall/Fire Code standards. This includes a
turn-around area.

New access to Parcel 2 shall be paved as required by the Development Code. When Parcel 2 is
developed, it will need a minimum 10’ wide paved driveway from Belton Road to the dwelling
or other principal use proposed. This must be within the easement on Parcel 1 for Parcel 2
(cannot be on adjacent property). This is important to consider as the private road along the
south side of the subject property, serving other properties, is mostly outside of the subject
property where it intersects Belton Road, but angles into the subject property progressing
eastward.
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(7) The streets and roads are laid out so as to conform to the plats of subdivisions and maps of
partitions already approved for adjoining property as to width, general direction and in all other respects
unless the city determines it is in the public interest to modify the street or road pattern.

Finding(s): There is no reason to modify the overall road pattern.
CONCLUSION & RECOMMENDATION

Based upon the facts and findings herein, staff recommends denial of this application if the
Commission determines that access is insufficient to allow a new parcel accessed by a street
system already woefully substandard because a new parcel creates new entitlements to
development.

This assumes the Commission is able to find in favor of the exception to the street standards to
be met with the private street vehicle turn out.

Based on the facts and findings herein, if the Planning Commission approves this
Parttition, staff recommends the following conditions:

1. This Land Partition preliminary plat approval shall be effective for a period of twelve
(12) months from the date of approval. The approval shall become void if a final plat
prepared by a professional registered surveyor in accordance with 1) the approved
preliminary plat, 2) the conditions herein, and 3) the form and content requirements of the
City of St. Helens Development Code (SHMC Title 17) and Oregon Revised Statutes is not
submitted within the twelve (12) month approval period. Note: a time extension of up to
six months is possible per SHMC 17.140.035(3).

2. The following shall be required before the City accepts a final plat for review:

a. Construction plans for a vehicle turnout (providing a minimum total driveway width of
24 feet for a distance of at least 30 feet) along Belton Road (and within the right-of-way)
along the subject property shall be provided for city review and approval. The City may
require no-parking identification.

Location of turnout shall remedy the blind corner to the maximum extent possible where
the public right-of-way has an approximate 90-degree angle along the west side of the
subject property.

3. The following shall be required before the City signs an approved final plat:

a. The vehicle turnout per plans per condition 2.a shall be completed and approved by the
City.

b. Applicant shall provide a maintenance agreement, subject to city review and approval,
that will be recorded with the final plat per condition 5.
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10.

In addition to compliance with local, county, state and other requirements, the
following shall be included on the final plat:

a. Conservation easements to the City for wetlands and related upland protection zone, and
riparian areas and related upland protection zones. For conservation easements, there
shall be a narrative that states: “this area subject to the restrictions and protections of the
City of St. Helens” or an alternative as approved by the City.

b. A note shall be included on the plat for the maintenance agreement for shared access (see
condition 3.b and 5.a) with a line to write the instrument number on the plat upon the
agreement’s recordation.

The following shall be recorded with the final plat:

a. Maintenance agreement shall be required for the shared access (within easement) on
Parcel 1 for the benefit of Parcel 2.

The following shall be required prior to any development or building permit issuance
for Parcel 2 of this partition with implementation required prior to final inspection/
approval of the contemplated development:

a. Fire Marshall approval of driveway design shall be required and included in the plans for
applicable building/development permits.

b. Plans as part of the building/development permits shall show minimum 10’ paved
driveway width (or additional requirements per the Fire Marshall) from Belton Road to
the dwelling or other principal use proposed. This must be within the easement(s) on
Parcel 1 benefitting Parcel 2.

Any requirement of the Fire Marshall as it applies to this Land Partition shall be met.
All utilities shall be underground pursuant to SHMC 17.152.120.

Tree replacement shall be required when future development occurs, as applicable per
Chapter 17.132 SHMC. Development shall follow the approved protection program defining
standards and methods that will be used by the applicant/owner to protect trees during and
after construction.

Specific location of replacement trees subject to city inspection and approval prior to any
plan approval. Inspection of replacement tree plantings subject to city inspection prior to
final approval.

This partition does not allow impacts to sensitives lands (such as floodplains, wetlands and
their upland protection zones, and riparian areas and their upland protection zones).
Additional permitting may be required for such impacts.
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11. This partition is allowed on a street system already substandard for existing development
given improvements as described herein to incrementally improve the system. This does not
guarantee future land divisions for this or other property dependent on this substandard
system.

12. Owner/applicant is still responsible to comply with the City Development Code (SHMC Title
17).

Attachment(s):

o Original application materials — January 27, 2020 (when application deemed complete):

e Preliminary plat dated January 25, 2001

e Belton Road S.T.E.P. system analysis memo dated December 13,2019

¢ Environmental Assessment (wetland/waters delineation) dated January 30, 2020
o Instrument No. 2020-12301, easement extinguishment and relinquishment

e Letter from CRFR Fire Inspector dated November 30, 2020

¢ Letter from Scappoose Fire District dated May 29, 2020

¢ Estimate from Triton Lawn and Yard Maintenance dated May 27, 2020

e Letter from Jerry and Lynn Belcher (undated)

e Letter from Larry Hough dated June 7, 2020

e Letter from Michelle and Alexander Damis dated January 11, 2021

o Memo from Damien Hall dated/received February 5, 2021
o Letter from Jerry Belcher dated February 24, 2021

o Letter from Larry Hough dated February 24, 2021

o Appeal AP.1.20 attachment (created by city staff)

o Private drive/access easement exhibit (created by city staff)
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SUBJECT: Additional Connections to the Belton Road S.T.E.P. System

In St. Helens, Oregon

CLIENT: Andrew Schlumpberger RECE‘VED
LOCATION: 160 Belton Road
h elton Roa JAN 9 7 2021

St. Helens, Oregon
CITY OF ST. HELENS

DATE: December 13, 2019

Engineering Report:

1.

o

The existing STEP wastewater system for the Belton Road and Graycliff Drive in St.
Helens, Oregon as shown on the as-built plan dated August 1989 by Smits and
Associates, with updates in 1990 and 1992, is a pressure system for the community
of Forest Park Road.

The Step system requires a pump at each lot that is hooking up to the system.

The transport pipe is in City ROW and is maintained as part of the City wastewater
collection system.

The transport pipe is 2 inch schedule 40 PVC pressure pipe. The transport pipe can
take a maximum flow of 127 gallons per minute (gpm) at minimal internal pressure
of20-100 psi.

The total length of the transport pipe is less than 1500 feet. Connections are at
multiple points along this transport pipe and available to all lots along Belton and
Graycliff roads that can connect to the transport pipe.

In reviewing the as-built plans it appears that the existing transport pipe, with 8 current
connections, is capable of a number of future connections without significant problems to
City STEP System or existing owners since each new owner would have a tank, pump and
lateral for which they are responsible for. There are less than ten connections to the pressure
line at this time and the two inch line has capacity for more than ten connections at peak
capacity where everyone is pumping at the same time. High Head pumps are needed for the
static and dynamic TDH losses. Pumps should be efficient between 10 and 30 gpm. Even if
all pumps are on at once there is capacity for a minimum of 12 connections or maximum of
20. Pumps should be effluent pumps rather than grinder pumps and TDH capacity of 150
feet and discharge rate of 20 gpm. Therefore there should be no issues with an additional
connection to the Belton Road S.T.E.P. System with an approved tank and pump.

Charles Schlumpberger PE
C15654

7 )

EXPIRES L Za

624 S. Mt Shasta Blvd., Mt Shasta, CA 96067

Oregon: 17744 #4171 Hhy 101 N. Brookings, OR 97415
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RECEIVED Wetland Solutions Northwest, LL.C

JAN 3 ¢ 2020 59446 Lytle Dr.
St. Helens, Oregon 97051
CITY OF ST. HELENS Stacy@WetlandSolutionsNW.com
o 503-367-7177
RECEIVED
January 30, 2020 JAN 2 7 2021

CITY OF ST. HELENS
Andrew Schlumpberger

160 Belton Road
St. Helens, OR 97051

SUBJECT: 160 Belton Road, St. Helens Wetland/Waters Delineation
Tax Map / Lots 5013400 / 200 & 50134BC / 1100

Introduction and Background Information

A lot partition is proposed on the subject site. The subject site includes tax lot 200, located at
160 Belton Road which contains an existing residence, and tax lot 1100 which is undeveloped
and extends north of tax lot 200 to the Columbia River. Three wetlands/waters are mapped on
or in close proximity to the subject site in the City of St. Helens Local Wetland Inventory (LW1)
(Otak, Inc. 1999). Dalton Lake (LWI unit D-16) is mapped adjacent to the northwest portion of
tax lot 200, the Columbia River is mapped along the north edge of tax lot 1100, and wetland
unit D-17 is mapped extending south of the Columbia River into tax lot 1100. Wetland units D-
16 and D-17 are considered Type I significant wetlands, and the City requires a 75-foot
protection zone adjacent to Type I significant wetlands. A 75-foot protection zone is also
required adjacent to the top of bank of the Columbia River. The tax lot boundaries of the
subject site and the LWI mapping are shown on Figure 1 which was obtained from Columbia
County Web Maps (Columbia County 2020). A wetland/waters delineation was conducted on
the site in order to map the actual location of on and off-site resources and the adjacent 75-
foot protection zones to facilitate site planning.

Methods & Results

A wetland/waters delineation was conducted on January 9, 2020 by Stacy Benjamin of Wetland
Solutions Northwest, LLC in accordance with the methodology of the Corps of Engineers (Corps)
Wetlands Delineation Manual (Environmental Laboratory 1987) and the Regional Supplement
to the Corps Wetland Delineation Manual: Western Mountains, Valleys, and Coast Region
(Version 2.0; Corps 2010) used by both the Oregon Department of State Lands and the Corps.

The ordinary high water (OHW) line/top of bank of the Columbia River was delineated based on
field indicators including a vegetation line, with predominantly bare sandy soils occurring below
the OHW line and a notable increase in grasses and weedy forbs occurring above the OHW line.

D e e o B e T e L S T e S S )
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The wetland boundary of Dalton Lake is well-defined by steep topography, and the wetland
boundary coincided with the edge of ponded water during the January 2020 site visit. The
southern portion of the lake boundary is defined by a steep hillslope. The steep hillslope, which
comprises the majority of the 75-foot protection zone, is vegetated with native trees and
shrubs in the overstory including balsam poplar, red alder (Alnus rubra), and beaked hazelnut
(Corylus cornuta), and mainly invasive species in the understory including Himalayan blackberry
(Rubus armeniacus) and English ivy (Hedera helix). A small amount of native sword fern
(Polystichum munitum) is also present. An existing narrow dirt footpath (approx. 2 feet wide) is
present in the riparian protection zone, and a small amount of the upslope edge of the
protection zone falls within the edge of an existing mowed lawn. Slopes adjacent to the
east/northeast edge of Dalton Lake are more gradual. A dense thicket of Himalayan blackberry
is present along the eastern edge of the lake, and a fringe of mainly native wetland vegetation
consisting of red osier (Cornus alba), Oregon ash (Fraxinus latifolia) and reed canarygrass is
present extending around the northeast portion of the lake.

Wetland D-17 was determined not to extend onto tax lot 1100, and the southern edge of
wetland D-17 was delineated approximately 450 feet north of tax lot 1100. Wetland D-17
consists of a forested and scrub-shrub wetland vegetation community containing balsam poplar
(Populus balsamifera) and Pacific willow (Salix lasiandra) in the overstory with reed canarygrass
(Phalaris arundinacea) and tall scouring-rush (Equisetum hyemale) in the understory. Hydric
soils were observed in the wetland, along with water-stained leaves indicating the presence of
wetland hydrology. The south wetland boundary was delineated where the reed canarygrass
understory transitioned to a Himalayan blackberry understory, soils became a more sandy
texture which did not display hydric soil features, no indicators of wetland hydrology were
observed, and site topography began to rise.

The boundary of Dalton Lake and the OHW of the Columbia River were professionally land
surveyed by Reynolds Land Surveying, Inc (Figure 2), and the 75-foot protection zones were
mapped. Site photographs are attached.

References
Columbia County. 2020. Columbia County Web Maps. Available at:

http://webmap.co.columbia.or.us/geomoose2/

Environmental Laboratory. 1987. Corps of Engineers Wetlands Delineation Manual. Technical
Report Y-87-1. Vickshurg, MS: U.S. Army Engineer Waterways Experiment Station.

Otak, Inc. 1999. Local Wetland Inventory, City of St. Helens, OR. Available at:
http://www.oregon.gov/dsl/WETLAND/Pages/Iwi_disclaimer_agreed.aspx.

U.S. Army Corps of Engineers. 2010. Regional Supplement to the Corps of Engineers Wetland
Delineation Manual: Western Mountains, Valleys, and Coast Region {Version 2.0}, ed. J.S.
Wakeley, R.W. Lichvar, and C.V. Noble. ERDC/EL TR-10-3. Vicksburg, MS: U.S. Army Engineer
Research and Development Center.
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Attachments

Figure 1. Tax lot map showing LWI mapping
Figure 2. Wetland & waters delineation map
Site photographs
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Site Location

160 Belton Road, St. Helens Wetland
Wetland & Waters Delineation Solutions
Figure 1. Site Location Map Northwest, LLC

Source: downloaded from: http://webmap.co.columbia.or.us/
geomoose?2/ January 2020
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160 Belton Road, St. Helens
Wetland & Waters Delineation
January 2020

Photo A. View east of southern boundary of Dalton Lake and mixed
native/invasive community in adjacent 75-foot protection zone.

Photo B. View west of invasive Himalayan blackberry community in 75-foot
protection zone adjacent to eastern edge of Dalton Lake.



160 Belton Road, St. Helens
Wetland & Waters Delineation
January 2020

Photo C. View north of delineated OHW of Columbia River (red flag).

Photo D. View south of delineated OHW of Columbia River (red flag).
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Document.  Easement Extinguishment and Relinquishment
Grantor: Tracey A. Hill, an individual

Tracey A. Hill on behalf of the Hill Family Trust
Grantees: Andrew Schlumpberger and Lindsay Schlumpberger

Easement Extinguishment and Relinquishment

Grantor is the record owner of the following real property located in Columbia County,
Oregon:

See Exhibit A, attached hereto and incorporated herein in by this
reference (the “Benefitted Property”)

Grantees are the record owners of the following real property located in Columbia
County, Oregon:

See Exhibit B, attached hereto and incorporated herein in by this
reference (the “Burdened Property”)

Grantor is also the holder and beneficiary of that certain easement (Drainfield Easement)
established “for the construction, maintenance, use and repair of an individual water-carried
subsurface sewage disposal system,” dated July 27, 1976 and recorded October 13, 1976 in
Book 208 page 404 of the Records of Columbia County, Oregon, which encumbers the

Burdened Property.

For good and valuable consideration, the receipt of which is hereby acknowledged,
Grantor, on behalf of herself, her heirs, assigns, devisees, successors, and anyone else
claiming right, title or interest in the Benefitted Property, hereby extinguishes, relinquishes,
releases, terminates, waives, abandons, and reconveys the Drainfield Easement to the record
owners of the Burdened Property, their heirs, devisees, successors, assigns, and anyone else
claiming any right, title, or interest in the Burdened Property.
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Dated this _2& §__ day of November 2020.
Grant

Hill

The foregoing instrument was acknowledged and executed before me this 23

day of _NovemMmaeeR , 2020, by Tracey A Hill.
otary Public ] 3
g T T e issi ires: JPNUARN 15,202
‘ OPFIIAL Strane My Commission Expires ' 1D, Yy
CHRISTINA MARIE SULLIVA.

NOTARY PUBLIC - OREGOIN
: COMMISSION NO. 99523«
iay COMMﬁS!ON EXPIRES JANLASY 2 0%
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Exhibit A

Beginning at a point which is North 4 '35'30" West 1223.3 feet and East 1891.3 feet from the Northeast
comer of "Rose Hill," Columbia County, Oregon, said point being on the left bank of the Columbia River;
thence along low water line along said left bank North 31 '38' West a distance of 266.37 feet; thence
South 69'24' West a distance of 227.37 feet; thence North 24'36'30" West to a point on the most
Easterly North line of City Ordinance #1877 recorded August 18, 1969 in Book 17 4, Page 343, Deed
Records of Columbia County, Oregon; thence South 60'21' West 153.57 feet; thence South 57'16' West
46.43 feet to the TRUE POINT OF BEGINNING of herein described tract, said point being the Northwest
corner of tract described in Trust Deed recorded March 30, 1976 in Book 137, Page 12, Mortgage
Records of Columbia County, Oregon; thence South 68'47'30" West 81.22 feet; thence South 64'47'30"
West 73.10 feet; thence South 46'33' West 87.50 feet; thence South 34'02' East to the North line of 50
foot road conveyed to City of St. Helens by deed recorded October 12, 1971 in Deed Book 184, Page 11;
thence North 63°24' East along the North line of said 50 foot road to the point of intersection with the
West line of tract described in Mortgage Book 137, Page 12; thence North 24'36'30" West along said
West line to the point of beginning.



EXHIBIT ‘B 12
LEGAL DESCRIPTION

A tract of land situate in the Northwest quarter of Section 34, Township 5 North, Range 1 West, Willamette Meridian,
Columbia County, Oregon, more particularly described as follows:

PARCEL 1: Beginning at a point which is North 4°35'30" West 1223.3 feet and East 1891.3 feet from the Northeast
comer of ROSE HILL, in the County of Columbia and State of Oregon, said point being on the left bank of the Columbia
River; thence along low water line along said left bank North 31°38' West a distance of 266.87 feet; thence South 69°24'
West a distance of 227.37 feet to the TRUE POINT OF BEGINNING; thence North 24°36°30" West to a point on the most
Easterly North line of City Ordinance No. 1877 recorded August 18, 1869 in Book 174, page 343, Deed Records of
Columbia County, Oregon; thence South 60°21' West 153.57 feet; thence South 57°16' West 46.43 feet: thence South
24°36'30" East 251.73 feet; thence South 16°02' East 6.3 feet; thence North 69°24' East 200 feet to the point of beginning.

EXCEPTING THEREFROM that portion lying within 50 foot road conveyed to City of St. Helens by deed recorded
October 12, 1971 in Book 184, page 11, Deed Records of Columbia County, Oregon.

PARCEL 2: Beginning at a point which is North 4°35 1/2' West 1223.3 feet and East 1891.3 feet from the Northeast
corner of ROSE HILL, Columbia County, Oregon, said point being on the left bank of the Columbia River; thence along
said lot water line along said left bank North 31°38' West a distance of 593.93 feet to the most Easterly Northeast comer of
City Ordinance No. 1877, recorded August 18, 1969 in Book 174, page 343, Deed Records of Columbia County, Oregon;
thence South 60°21' West along said most Easterly North fine of said City Ordinance line 208.11 feet to the TRUE POINT
OF BEGINNING; thence South 60°21' West along the said most Easterly North line of said City Ordinance line 153.57 feet;
thence North 24°30 1/2' East to a point that is North 24°16 1/2° West from the true point of beginning; thence South 24°38

1/2' East to the true point of beginning.

PARCEL 3: Beginning at a point which is North 70°03'34" East 1377.04 feet and North 69°24'00" East 200.02 feet from the
initial point of Belton Terrace, said point being the Southeast comer of the Richard Sorenson tract in the Northwest quarter
of Section 34, Township 5 North, Range 1 West, Willamette Meridian, Columbia County, Oregon, said point is repotted to
be North 04°35'30" West 1223.30 feet and East 1891.30 feet and North 31°38'00" West 266.87 feet and South 69°24'00"
West 227.37 feet from the Northeast comer of Rose Hill, as per plat on file and of record in the Columbia County Clerk's
Office; thence North 24°38'20" West, along the Easterly line of said Sorenson tract, 175.69 feet to the TRUE POINT OF
BEGINNING of the parcel herein described; thence, leaving said Sorenson East line, North 06°46'00" West a distance of
342.08 feet; thence North 65°11'41“ East a distance of 96.04 feet to the low water line of the Columbia River; thence North
24°48'19" West along said low water line a distance of 82.74 feet to the most Northerly comer of Instrument No. 98-09246,
on file and of record in the Columbia County Clerk’s Office; thence South 24°31'22" West along the Northwesterly line of
said Instrument No. 98-09246 a distance of 265.39 feet to the Northerly comer of said Sorenson tract; thence South
24°38'20" East along the Easterly line of said Sorenson tract a distance of 235.05 feet to the true point of beginning.

PARCEL 4: Beginning at a point which is North 70°03'34" East 1377.04 feet and North 69°24'00" East 200.02 feet from the
initial point of Belton Terrace, said point being the Southeast comer of the Richard Sorenson tract in the Northwest quarter
of Section 34, Township § Nerth, Range 1 West, Willamette Meridian, Columbia County, Oregon, said point is reported to

"be North 04°35'30" West 1223.30 feet and East 1891.30 feet and North 31°38'00" West 266.87 feet and South §9°24'00"
West 22737 feet from the Northeast comer of Rose Hill, as per plat on file and of record in the Columbia County Clerk's
Office; thence North 24°38'20" West, along the Easterly line of said Sorenson tract, a distance of 410.74 feet to the most
Northery corer of said Sorenson tract and the TRUE POINT OF BEGINNING of the parcel herein described; thence
North 24°31'22" East, along the Northwesterly line of tract of land described under Columbia County Clerk's Instrument
No. 98-09246, a distance of 265.39 feet to the low water line of the Columbia River; thence North 24°48'18" West along
said low water fine a distance of 17.26 feet; thence leaving said low water line South 65°11'41" West a distance of 125.00
feet; thence South 02°57°08" East a distance of 204.94 feet to the true point of beginning.



Columbia River Fire & Rescue

- w.biire Prevention Division
270 Columbia Blvd % St Helens. Oregon % 97051
Phone (503)-397-2990 * www . crir.coni 2 FAX (503)-397-3198

RECEIVED
JAN 5 2021

November 30, 2020 CITY OF ST. HELENS

Andrew Schlumpberger
160 Belton Road
St. Helens, OR 97051

Mr. Schlumpberger,

This letter is regarding a driveway consultation | performed this morning on your proposed new house
development site off Belton Road. This was not an initial driveway inspection, but a consultation of our Fire
District’s driveway standards to determine if a fire department access road is feasible to your proposed new

home site.

After reviewing our Fire District’s residential driveway standards with you this morning along with visiting your
proposed driveway/house site, a fire department access road (driveway) is feasible. Our fire engines and
ambulances should have no issues accessing your new home site on an approved driveway access road.

Regards, Y
/ P ( [ L
\7/_// L \

James E. 'bhristiansen
CRFR Fire Inspector

RECEIVED

JAN 27 2021
CITY OF ST. HELENS



FIRE MARSHAL

Columbia River Fire & Rescue / Scappoose Fire District

Date: 05/29/2020 RECEIVED

Andrew Schilumphberger JUN 1 2020

RE:

Belton Road Development Partition PT.1.20 BLV ity OF ST. HELENS
Andrew Schlumpberger /

Property Description: 160 Belton Road (SN1W-34BC1100 & 5N1W(§3)h91)

Mr, Schiumpberger:

I reccived your request (o review the subject property identilied above and provide comments lor the partition
that 1s being requested. This 1s in accordance (o item number 6 of the conditions lisied by the City of St Helens in
the Land Use Dectsion. The recommendations by the fire district are listed below and are in accordance with lire
district ordinances and the Oregon Fire Code (OFC).

I. New construction as proposed will not conform (o the OFC. Specilically, Scction 503 (Access to
buildings) and Appendix “D”. The tradeol for the access challenge will be the [ollowing
condilions:

1. The building shall be protected by a residential automatic sprinkler system meeting all
provisions of NIFPA [3D.
1. Signage that clearly identilies the location ol the new structure is required.
2. Allitems that are 1denulied in the Five code Guide (Adopted by ordinance) need to be adhered to
and_completed by nial occupancy and inspection of the building. This includes the adopted
county.driveway standard, included as part of the driveway permit process.

o / i Driveway Permil
i, Address Signs

3. The fire district would like to request o have an opporiunity to conduct operational training on the
butlding prior to occupancy. This will consist of tours to becomie familiar of the building layoul as
well as pre plan our responsce operations due to some of the access challenges.

Should you have any questions about anything clse, please do not hesitaie 1o give me a call.

Sincerck

Tell Picher RECEIVED

Division Chicl JAN 27 2021
Fire Marshal (CRF&R / SRFD) CITYOF 8T, HELENS

Celmbia River Fire and Rescue / Seappoose Rural Fire Disteiet
270 Columbin Bhvd. Si Helens, QR 97051 / 52751 Colubia River Hiwy (P.OLBON. 6235) Srappoose OR, 97056
{503) 3872000 7 {503) 543-5026




Triton Lawn & Yard Maintenance x

PO Box 1206 EStlmate
Rainier, OR 97048 US

503-793-7597

nealk13@gmail.com

Andrew Shlumpberger
160 Belton Rd
St Helens, OR 97051

1023 05/27/2020

2-Equipment:2-Excavator
Move 2 fire hydrants from proposed Belton road right of way. This
excludes cost associated with breaking, drilling or blasting rock.
2-Equipment:2-Excavator
-Remove 14 trees from proposed Belton road right of way. Including
stumps and roots.
2-Equipment:2-Excavator
Prepare roadway surface to Columbia County Private road
standards. This excludes any cost associated with breaking, drilling
or blasting of rock.
2-Equipment:2-Excavator
Pave road to Columbia County Private Road standards.
1-Rock:3. 3 inch minus
Base rock for road widening
1-Rock:1. 3/4 inch minus
Top Coat for road widening
5-Other:Supplies
New hydrants to meet fire department code
2-Equipment:1-Solo Truck
Haul rock to job site
5-Other:Disposal Fee
Disposal of fill, wood, waste and stumps

TOTAL

Accepted By Accepted Date

<

RITO

——LAWN & YARID —
T-MIAINITLI NANCE -~

50351935159

Rainier, Oregon

RECEIVED

JAN 27 2020
CITY OF ST. HELENS

35,000.00

18,000.00

45,000.00

60,000.00

7,000.00

1,800.00

3,500.00

6,000.00

5,000.00

35,000.00
18,000.00

45,000.00

60,000.00
7,000.00
1,800.00
3,500.00
6,000.00

5,000.00

$181,300.00



Dear Planning Commission,

As a member of the community served by belton road | want to express my approval for the
land partition, proposed by my neighbors Andrew and Lindsay Schlumpberger.

| have lived in the community where the new partition is proposed for many years. In this time |
have seen changes occur including the construction of new homes and changes to existing
terrain and roadways.

While it is known that this community is served by a long and narrow road, this neighborhood is
also known to be safe. Many drivers navigate this roadway daily with little to no difficulty
including the addition of delivery trucks and/or construction vehicles (only one single vehicle
accident in last 30 years that I can recall).

I welcome the proposal of the Schlumpberger’s new home and do not personally foresee any
problems from the creation of one more home served by belton road.

Rollcbo,

/(Q%.AJV %JJJJJ;/

Sincerely,

{

[ O& /Sa/tu% Koad
,_-) _ /- ; /"\ L’;
St. Helens, OR 7706

- RECEIVED
JAN 27 2021
CITY OF ST. HELENS
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To whom it may concern:

_ We have lived off of Belton Rd on Greycli

1; one of the furthest homes serviced by the C?g;’léﬁs‘tlzg ith?xin};V};ef s, our home
L € road ﬁf)m the Schlumpberger’s home, where we have not l;ad tve just down
w1th_ t.he _Clty’s Step system, nor do we have any issues with the S;r:ly problems,
partitioning _anc_i building a new home closer to the river. As the haumpberger >
acres and with 1t meeting all the zoning requirements we do not }s’ee ve over 2
w}}y they should not be able to build a new home. As far as the saf:?y;f? gm
C_hff Road and Belton Rd, we do not know of any accident that has ocszlcurredey
either of these streets, as all of the neighbors drive at a safe speed due to th >
topography and the skinny streets that are present in this area. )

Date G{b/ ’0;;/ z0z© Signed W %5 NS/ i
v 51

Name LARRY Howa+t

Address 5 #5 ey et!
—i petens. OR gFos

N

(’;:;\\

£FSs PRYVE

Ph#

RECEIVED

JAN 27 2021
cITY OF ST. HELENS



I am a neighbor of Andrew and Lindsay Schlumpberger and my property is
adjacent to the land partition that the Schlumpberger's are proposing on 160
Belton Road.

The purpose of this letter is to show my support for their proposed land
partition as | support their project and have no desire to express any

Signed:

objections.
77

Address: go Z%#OM /?0( S7L /4/5"/‘75/ OQ C]?O\_S_'/
Date: ////Z /
ayZ 4

- ] 4 -

- P -
P N
T -

—
=

RECEIVED
JAN 27 2021
CITY OF ST. HELENS



101 SW Main Street, Suite 1100

‘ I ba I I Portland, Oregon 97204

balljanik.com

janik AEcENED

£503.295.1058

FEB 0 5 2021
MEMORANDUM eITY OF ST. HELENS
TO: Jacob Graichen
FROM: Damien Hall
DATE: February 5, 2021
RE: Improvements to Belton Road
. Background

The applicant proposes to partition an existing residential lot into two residential lots. The
new residential lot to the north (“Parcel 2”) is proposed to be accessed from Belton Road, a
local collector, via private way across the new residential lot to the south (“Parcel 1”). The
partition application does not propose any development on either parcel. Future residential
development will be subject to additional review and approval by the City of St. Helens
(“City”).

While not required for a partition without concurrent development, the applicant is
amenable to voluntarily improving the Belton Road right-of-way to a width of 24’ at the
location of the 90 degree turn adjacent to Parcel 1, as depicted on the submitted plans.

The balance of this memorandum details the applicable provisions of the St. Helens
Municipal Code (“SHMC”) and demonstrates that no street improvements are required for a
partition without accompanying development. Even if the City should be inclined to
interpret the SHMC to condition approval of this partition on concurrent or future street
improvements, the City bears the burden to demonstrate that such improvements are
roughly proportional to the impact of the proposed partition.

Finally, nothing in the SHMC precludes the City from agreeing to the voluntary street
improvements proposed by the applicant or deferring street improvements to a future
process. SHMC 17.152.030(5)(b) authorizes the City to determine that partial street
improvements are appropriate and SHMC 17.152.030(1)(d) authorizes the City to accept a
future improvement guarantee in lieu of street improvements.

1. No Street Improvements are Required

Street improvements are only required in association with development. See SHMC
17.152.030(1)(a) (“Streets within a development and streets adjacent shall be improved...”)
and 17.152.030(1)(b) (“Development on site adjacent to nonstandard street shall require
improvement of street...”). The applicant proposes only a partition with no accompanying
“development,” which as that term is used in the SHMC is limited to physical changes such

1277784.1



elball

janik

as construction. See definition of development, SHMC 17.16.010. Thus, the applicant is not
required to improve Belton Road. Street improvement requirements are properly imposed
upon a future application for site development.

1. Constitutional Limitations

The applicant has provided an estimate of partial costs to improve Belton Road adjacent to
the site. The estimate excludes breaking, drilling, and blasting rock. The shallow and hard
nature of the basalt rock deposit upon which the site and the surrounding area is located
and sensitivities related to blasting in residential areas result in an expensive and time
consuming excavation. Even excluding the rock work, the estimate came in at $181,300.

The costs of a full street improvement are not proportional (roughly or otherwise) to the
nonexistent impact of the proposed partition. The impact is non-existent because no new
residential use is proposed and no additional trips will be created by approval of the
proposed partition. All residential use of Parcel 2 and associated impacts must be reviewed
and approved in a subsequent action. Further, the City has the burden to demonstrate that
any required street improvement is roughly proportional to the impacts of the proposed
partition. The City cannot meet that burden because there are no impacts that flow from
the partition application.

Iv. Future Improvement Guarantee

Even if the SHMC does require a street improvement despite there being no proposed
development (it does not), and even if the City somehow meets its constitution burden to
demonstrate that the required street improvement is roughly proportional to the
nonexistent impact of the proposed partition (it cannot), City staff should still accept a
future improvement guarantee in lieu of a street improvement.

“The director may accept a future improvement
guarantee in lieu of street improvements if one or more
of the following conditions exist ... (iii) Due to the nature
of existing development on adjacent properties it is
unlikely that street improvements would be extended in
the foreseeable future and that improvement associated
with the project under review does not, by itself, provide
a significant improvement to street safety or capacity.”

SHMC 17.152.030(1)(d)(iii). A partial improvement to Belton Road along the frontage of
Parcel 1 provides no capacity increase or safety increase. Such an improvement would
result in a narrower roadway surface than the voluntary improvement and would not
extend through the entire 90-degree turn, resulting in the retention of limited sight lines
and developed road width.

Further, the established single-family residential pattern along Belton Road is unlikely to be
redeveloped in the near foreseeable future. Thus, there will not be an opportunity for the

1277784.1 2
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City to require street improvements that would connect to a half street improvement along
the frontage of Parcel 1. Accordingly, the City may accept a future improvement guarantee
in lieu of any street improvements. See SHMC 17.152.030(1)(d)(iii).

V. Exception to Street Standards

The SHMC expressly permits the City to approve a partition on streets with paved roadways
that are less than standard width, such as Belton Road. SHMC 17.152.030(5)(b) authorizes
an exception to the roadway width standards when the “potential adverse impacts exceed
the public benefits the standards,” and directs the City to consider evaluating the public
benefits in light of the criteria listed in subsection (5)(a).

Here, the proposed improvement would increase the width of the Belton Road at the 90
degree turn that neighbors and fire department personnel have identified as the location
most in need of safety improvements. A half-street improvement along the frontage of the
applicant’s parcel would result in a narrower roadway surface than the voluntary
improvement and would not extend through the entire turn. Further, the standard
improvement would not change anticipated traffic generation, would not result in the
availability of on-street parking or bikeways, and would decrease safety for motorists and
bicyclists compared to applicant’s proposed improvement. Thus, the proposed
improvement would deliver additional public benefit.

The proposed improvement would also avoid removal of multiple mature trees,
unnecessary grading and excavation of basalt rock, and potential impacts to adjacent
wetlands. Such potential adverse impacts of the standard street improvement exceed the
public benefits of the standard, which are negative compared to applicant’s proposed
improvement. Thus, the City is expressly authorized to impose an alternative standard.

1277784.1 3



I am a neighbor of Andrew and Lindsay Schlumpberger and my property is
adjacent to the land partition that the Schlumpberger's are proposing on 160

Belton Road.
The purpose of this letter is to show my support for their proposed land
partition as | support their project and have no desire to express any

objections.

Signed: /OJ)M/ M
g J

Address: /05/ 5@/?‘/_0/’1 /?C/o
S H@/eﬂg OK g7as5/

Date: a# Feé &O&/

RECEIVED

MAR 1 2021
CITY OF ST. HELENS



| am a neighbor of Andrew and Lindsay Schlumpberger and my property is
adjacent to the land partition that the Schlumpberger's are proposing on 160

Belton Road.
The purpose of this letter is to show my support for their proposed land
partition as | support their project and have no desire to express any

objections.
Signed: aﬁgw %Zdé%‘“

Address: 575 G‘/‘&x‘/ LL‘M\:‘; Dfive,,,. S{ HQIC;\& Oﬂ 7K)OS|

Date: 2/2"/ /2(




FILE: AP.1.20 Number of Existing Dwellings Currently Accessed Via Belton Road
ATTACHMENT After The Elks Lodge Driveway & Road Width Measurements

< \ 160 Belton Rd.
. \. #4
. SUBJECT PROPERTY

Area for 24' x 30’
roadway per PT.1.20 ‘ \

/
_‘Elks Lodge
, 350 Belton Road.

371 Belton Rd.

#1 575 Grey Cliff
Drive

/
/ \
/

[_Elk's Lodge Driveway

RECEIVED
JAN 2 7 2021 i

CITY OF ST HELENS -
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Private Drive/Access Easement Exhibit. e

The purpose of this exhibit is to show how a typical access easement (private drive), when allowed in lieu ofa ——
public right-of-way, looks like. This is not to scale and does not indicate any approved development plan. Itis
strictly for explanation purposes only.

T



Andrew Schlumpberger and Lindsay
Schlumpberger v. City of St. Helens

LUBA No. 2020-075

Local File: Appeal AP.1.20 of Partition
PT.1.20

The hard copy version of this record consists of one volume.




CERTIFICATE OF FILING AND SERVICE

| hereby certify that on the date shown below, | filed a certified copy of

the Record by first class mail, postage prepaid, on:

Oregon Land Use Board of Appeals
DSL Building

775 Summer Street NE, Suite 330
Salem OR 97301

| further hereby certify that on the date shown below, | served a true and

correct copy of the Record by first class mail, postage prepaid, on:

Damien R. Hall

Ball Janik LLP

101 SW Main Street Suite 1100

Portland, OR 97204
Attorney for Petitioners

Daniel H. Kearns
Reeve Kearns PC
621 SW Morrison Street Suite 510
Portland, OR 97205
Attorney for Intervenor-Respondent

DATED: September 9, 2020.

Timothy V. Ramis, OSB # 753110

Attorney for Respondent City of
St. Helens

CERTIFICATE OF FILING AND SERVICE et Lo

2 Centerpointe Dr., 6™ FI.
Lake Oswego OR 97035
Telephone: 503.598.7070 Fax: 503.598.7373
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AFFIDAVIT OF MAILING

STATE OF OREGON

County of Columbia

N e e e S
wn
v

City of St. Helens

I, Christina Sullivan, being first duly sworn on oath, depose and say:

1. That I hereby certify that I mailed a copy of the attached document(s)
to the affected parties listed on the attached sheet(s); and

2. That I served said notice by depositing a copy thereof in the United
States Mail at St. Helens, Oregon, on July 7, 2020. I further state that said copies were
enclosed in envelopes with postage thereon prepaid and that said copies were sent by first
class mail.

=SSN

Christina Sullivan
Community Development Administrative Assistant

Subscribed and sworn to before me this 7t day of July, 2020

Ui . Ohrso

Notary Public for Oregon

L NI T T T D N
OFFICIAL STAMP

HEIDI M DAVIS
NOTARY PUBLIC-OREGON

Reference: Tracey A. Hill Family Trust
Appeal / AP.1.20 (Appeal of PT.1.20)
5N1W-34BC-1100 & 5N1W-34-201
160 Belton Road
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Findings of Fact & Conclusions of Law
Notification List

Date Mailed: July 7, 2020
Subject: Tracey A. Hill Family Trust
Appeal / AP.1.20 (Appeal of PT.1.20)

5N1W-34BC-1100 & 5N1W-34-201
160 Belton Road

The Findings of Fact & Conclusions of Law with decision letter were mailed to:

Applicant: Property Owner:

Tracey A. Hill Family Trust Andrew & Lindsay Schlumpberger
250 Belton Road 160 Belton Road

St. Helens, OR 97051 St. Helens, OR 97051

A copy of the decision letter was mailed to:

Interested Parties:

Patrick Birkle Hunter Blashill

Robin Nunn Kristen Quinlan

Ron Schlumpberger Robert & Jeanne Sorenson
Kathleen Ward

A copy of the decision letter was e-mailed to:

Referrals:

| None ' |
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265 Strand Street

St. Beleng, Oregon
97051

NOTICE OF DECISION
July 7, 2020

RE: Appeal AP.1.20 of Partition PT.1.20

Dear applicant/interested party,

The City of St Helens Planning Commission denied the application for the Partition referenced above
on appeal.

All required notices pursuant to SHMC 17.24.130 have been met. The adopted findings of fact, decision,
and statement of conditions, as applicable, are on file at City Hall and are available for review during
normal business hours. Copies are available for a nominal charge.

This decision of the City Council may be appealed to the Oregon Land Use Board of Appeals (LUBA)
pursuant to the applicable State laws (e.g., see ORS 197.830). Generally, a person may petition LUBA
for review of a land use decision or a limited land use decision if they filed a notice of intent to appeal
with LUBA and presented testimony or evidence into the record. You normally have 21 calendar days
from the date of final decision to file a notice of intent to appeal. If you desire to appeal this decision, you
should contact LUBA to obtain further instructions and to confirm your rights to appeal.

The Oregon Land Use Board of Appeal’s contact information is as follows:

Address: 775 Summer Street NE, Suite 330
Salem, Oregon 97301-1283

Phone: 503-373-1265

Email: LUBASupport@oregon.gov

Internet: http://www.oregon.gov/luba

If you have any questions, please contact this office. Some information such as the St. Helens Municipal
Code (SHMC) can also be obtained at the City’s website: www.ci.st-helens.or.us.

Respectfully yours,
i

Jacob A. Graichen, AICP, City Planner

Phone 503.397.6272 PLANNING DEPARTMENT - Fax 503.397.4016
www.cl.st-helens.or.us
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CITY OF ST. HELENS PLANNING DEPARTMENT

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Appeal AP.1.20 of Partition PT.1.20

APPELLANT: Tracy A. Hill for Tracy A. Hill Family Trust
APPLICANT: Andrew and Lindsay Schlumpberger
OWNER: Andrew and Lindsay Schlumpberger

ZONING: Suburban Residential, R10
LOCATION: 160 Belton Road; SN1W-34BC-1100 and 5N1W-34-201
PROPOSAL: 2-parcel Partition

SITE INFORMATION / BACKGROUND

The subject property is located along the Columbia River, Dalton Lake and Belton Road. Belton
Road provides access. The Planning Administrator originally approved the Partition request
PT.1.20 on March 25, 2020. The City received various comments about that decision and the
Planning Administrator issued an amended decision on April 15, 2020 in response to some of
those comments. An appeal of that decision was filed by the appellant on May 1, 2020.

PuUBLIC HEARING & NOTICE

Hearing dates are as follows: June 9, 2020 before the Planning Commission. Deliberations were
continued to July 1, 2020 after the record was left open for two weeks, with a third week for final
written argument.

Notice of this proposal was sent to surrounding property owners within 300 feet of the subject
property(ies) on May 21, 2020 via first class mail. Notice was sent to agencies by mail or e-mail
on the same date. Notice was published in the The Chronicle on May 27, 2020.

APPLICATION COMPLETENESS
The original application PT.1.20 was originally received on January 23, 2020.

Staff identified missing information or other aspects that rendered the application incomplete and
notified the applicant of the issue pursuant to SHMC 17.24.050 shortly thereafter. The tree plan
as required for land divisions per SHMC 17.132.025 was a key missing element. After
explaining what is required for tree plans, the applicant submitted something, but it was
insufficient. Staff also requested a title report to understand the deed restrictions of the site as
required by SHMC 17.140.070(2); the applicant provided a partial report, but staff had to acquire
copies of the deed restrictions from the County.

As such, the application was complete on the 31% day following receipt of the original
application pursuant to SHMC 17.24.050(7), which is February 23, 2020. Based on this
“completion date” the 120" day would be June 22, 2020.

AP.1.20 F&C 10f10
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An initial administrative decision was issued on March 25" and amended on April 15, 2020.

The amended decision was appealed to the Planning Commission who held a public hearing on
the matter on June 9, 2020. At the June 9, 2020 public hearing, there was a request to leave the
record open for additional written testimony and for final written argument. At the same
hearing, the applicant agreed to an extension of the 120-day rule commensurate with the time for
the additional written testimony and final written argument given the Planning Commission
deliberates on July 1, 2020 instead of their normal July 14" meeting.

The record was left open for 14 days (to June 23, 2020) following the June 9" public hearing.
The seven additional days to June 30, 2020 for final written argument does not contribute to the
120 days per ORS 197.763(6)(e). So this combined with the applicant’s granted extension adds
three weeks (21 days) to the “120-day rule.”

Thus, the 120-day rule (ORS 227.178) for final action for this land use decision is July 13,
2020 (i.e., June 22, 2020 + 21 days).

APPLICABLE CRITERIA, ANALYSIS & FINDINGS

SHMC 17.140.040 — Partition approval criteria.
A request to partition land shall meet all of the following criteria (1-5):

(1) The proposal conforms with the city’s comprehensive plan;

Finding(s): There is no known conflict with the specific Comprehensive Plan policies identified
in Chapter 19.12 SHMC.

There is no known conflict with the addendums to the Comprehensive Plan which includes
Economic Opportunities Analysis (Ord. No. 3101), Waterfront Prioritization Plan (Ord. No.
3148), the Transportation Systems Plan (Ord. No. 3150), the Corridor Master Plan (Ord. No
3181), the Parks & Trails Master Plan (Ord. No. 3191), the Riverfront Connector Plan (Ord. No.
3241), and the Housing Needs Analysis (Ord. No. 3244).

(2) The proposed partition complies with all statutory and ordinance requirements and regulations;

Finding(s): New lines do not create any new substandard compliance with the R10 zone
standards, except as described herein.

There is area of special flood hazard (i.e., 100 year flood) associated with the Columbia River.
Pursuant to SHMC 17.46.050(1)(g)(i1) this Partition must:

(A) Be consistent with the need to minimize flood damage.

(B) Have public utilities and facilities such as sewer, gas, electrical, and water systems, located
and constructed to minimize or eliminate flood damage;

(C) Have adequate drainage provided to reduce exposure to flood hazards.

Based on the Flood Insurance Rate Maps (FIRMS), there appears to be adequate area outside of
the floodplain to meet these requirements. It is possible that any development of Parel 2 can

AP.1.20 F&C 20f 10
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avoid this. Further consideration when Parcel 2 is developed. City may require elevation data to
ensure any development is outside of the floodplain.

There is considerable nonnative blackberry growth within the protection zones of both the
Columbia River and Dalton Lake. Removal of invasive species does not require a permit if done
by electric or handheld (non-power assisted) equipment per SHMC 17.40.035(1)(c). If power
assisted equipment or machinery is used a permit is required. See SHMC 17.40.040(6)(d). See
Chapter 17.40 for further details.

Per SHMC 17.132.025 a tree plan is required. Most trees can probably be saved, but some are
proposed to be removal eventually for driveway and utility service to Parcel 2. Trees within
protection zones are already protected per Chapter 17.40 SHMC. A tree plan was provided
during the appeal process. Tree replacement shall be required when future development occurs,
as applicable. A protection program defining standards and methods that will be used by the
applicant to protect trees during and after construction is a code requirement related to this.

Utilities are already underground in this area. This is required.

However, due to the easement recorded in 1976 as Book 208, Page 404 Columbia County
Clerk’s records for “the construction, maintenance, use and repair of an individual water-carried
subsurface sewage disposal system” on the subject property for the benefit of another property
(250 Belton Road, owned by the appellant) the Commission finds that Parcel 2 is substantially
encumbered combined with floodplain, wetland and riparian protection zones, requirements for
emergency vehicle access/maneuvering and other factors. This creates substantial impediment.
And combined with the uncertainty as to how parcel 2 will be developed under these
circumstances, whether or not Parcel 2 is a viable or developable parcel is unknown. Thus, the
Commission finds it cannot approve this Partition.

(3) Adequate public facilities are available to serve the proposal (to address transportation facilities in
this regard, a traffic impact analysis shall be prepared, as applicable, pursuant to Chapter 17.156 SHMC);

Finding(s): Water is available. There is a water main within the Belton Road right-of-way
along the west side of the subject property and along the south side of the property. For the
purpose of this Partition, whether or not Parcel 2 will have access to the southerly water main is
unknow, but it is at least available from the Belton Road right-of-way to Parcel 2 via proposed
easements as shown on the preliminary plat.

Sanitary sewer is available. When 160 Belton Road was originally built in 1976 it was
connected to an on-site septic system with holding tank and drain field. Around the late 1980s
with further improvements in the early 1990s a septic tank effluent pump (STEP) system was
installed. This is s pressurized sanitary sewer system with limited capacity. Development off
Belton Road (and the connected leg of Grey Cliffs Drive) is dependent on this STEP system or
on-site (septic systems) facilities.

Sometime after the STEP system was installed, the subject property is assumed to have
connected; it currently gets billed for both water and sanitary sewer. Moreover, past Columbia
County permits show that the drain field for the on-site (septic system) was shared with 250

AP.1.20 F&C 30f10
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Belton Road (adjacent property to the west). 250 Belton Road also currently gets a water and
sewer bill; thus, is assumed to have connected to the STEP system.

The applicant provided an analysis of the STEP system by a Oregon Registered Professional
Engineer that notes that the STEP system has eight connections and there is the potential
capacity for more. Proposed Parcel 1 is already served and Parcel 2 has the ability to be served.

Storm Water. Both the Columbia River and Dalton Lake are nearby. There were some
concerns received during the PT.1.20 process (before the appeal) about storm water impacts to
other properties. The city recognizes these concerns as germane to physical work on the
property. However, the city’s storm water provisions would apply regardless of the land
division.

Street system/access. The street system for this area is problematic. There are currently about
ten homes accessed by a single narrow road (Belton Road / Grey Cliffs Drive) with no outlet,
starting from the driveway to the Elks Lodge at 350 Belton Road and proceeding easterly to road
terminus. The first approximate 500 feet of this section of road is paved at a width of
approximately 17 feet, thereafter the width is around 11’ in most places. This doesn’t meet any
current standard for a public or private street that accesses 10+ dwellings.

This partition will create a new parcel accessed by a substandard street, which will increase use
of the street more than possible now considering existing properties. The partitioning of the
property will result in increased vehicular trips for the permanent improvements of Parcel 2 and
construction leading to those improvements.

Public road standards are generally addressed in Chapter 17.152 SHMC. There are several types
of public road standards. Belton Road is classified as a “local street” per the City’s
Transportation Systems Plan. As applicable to the analysis of this Partition:

e Local street, normal: 34’ roadway width. No max dwelling unit limit.

e Local “skinny” street: 20’ or 26’ roadway width. Limited to 200 ADT (i.e., about 20
detached single-family dwellings).

e Cul-de-sac (essential a local street that terminates at one end): limited to 20 dwelling
units; Normal max length is 400°.

Belton road (with Grey Cliffs Drive), starting from just after the Elks Lodge driveway at 350
Belton Road, currently serves about 10 detached single family dwellings, is much longer than
400’, and is predominately less than 20’ wide over its course as described above.

No public road standard is met (except the 50’ right-of-way, which is the normal width for a
local classified street). However, per SHMC 17.152.030(5)(b):

(b) Improvements to streets shall be made according to adopted city standards, unless the
approval authority determines that the standards will result in an unacceptable adverse impact on
existing development or on the proposed development or on natural features such as wetlands, steep

AP.1.20 F&C 4 0f 10
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slopes or existing mature trees. In approving an exception to the standards, the approval authority
shall determine that the potential adverse impacts exceed the public benefits of the standards. In
evaluating the public benefits, the approval authority shall consider the criteria listed in subsection
(5)(a) of this section.

So alternate designs to public road standards can be considered.

Per SHMC 17.152.030(3) the approval authority can approve an access easement instead of a
public road when “such an easement is the only reasonable method by which a lot, large enough
to develop, can be created.” It references Chapter 17.84 SHMC for the standards.

Though this would normally apply to the access easement for Parcel 2 (see accessway findings
starting at the bottom of page 8), staff also considered the “access easement” alternative
improvements for Belon Road itself before the Partition was appealed. The road width standards
for this are:

e Figure 15 — 3 to 6 dwelling units need at least 20 feet.
e Figure 16 — 3 to 19 multidwellings need at least 24 feet for two way.

Again, these physical “access easement” standards are not met. In the Partition PT.1.20 decision
staff considered SHMC 17.84.070(4):

(4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least
30 feet) may be required so as to reduce the need for excessive vehicular backing motions in
situations where two vehicles traveling in opposite directions meet on driveways in excess of 200 feet
in length.

This was a condition of PT.1.20 as amended with a focus on an approximate 90-degree angle of
the Belton Road right-of-way that is a blind corner concern based on citizen comments received.
This blind corner also abuts the subject property.

The Planning Commission discussed overall access to the subject property and expressed
concerns but did not make any specific findings as to whether or not it was acceptable to use the
“access easement” standards as an alternative public road design or not, or otherwise. Since they
based denial on a separate issue, they did not draw any access conclusions.

The street is paved where it lies within public right-of-way, but turns to gravel when it leaves the
right-of-way along the south side of the subject property. Paving is required in residential areas
per current standards.

The street system provides access. Access to a proposed parcel is a critical element. There is an
easement on the property that lies between the Belton Road right-of-way and proposed Parcel 2.
It also substantially encumbers access to Parcel 2 from the south side.

This easement was recorded in 1976 as Book 208, Page 404 Columbia County Clerk’s records
and is for:

AP.1.20 F&C 50f10
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“the construction, maintenance, use and repair of an individual water-carried subsurface
sewage disposal system”

It appears to be for the benefit of property addressed as 250 Belton Road (owed by the
appellant). As described above, both the subject property and 250 Belton Road appear to be
connected to the STEP system. Despite this, the easement remains. Even though the easement
may not have been used is many years, it may not be legally abandoned. Oregon law requires
more than nonuse to prove abandonment. Some related case law:

In Wiser v. Elliott, 228 Or. App. 489, 495, 209 P.3d 337, 341 (2009), the Oregon Court of
Appeals stated:

“We have since held that nonuse of an easement is insufficient by itself to prove
abandonment. In Conner v. Lucas, 141 Or. App. 531, 538, 920 P.2d 171 (1996), we reiterated
that,...”

“[iln Abbott v. Thompson, 56 Or. App. 311, 641 P.2d 652, rev. den. 293 Or. 103, 648 P.2d
851 (1982), we explained that nonuse alone does not constitute the abandonment of an
easement. A party claiming abandonment must show in addition to nonuse ‘either [a] verbal
expression of an intent to abandon or conduct inconsistent with an intention to make further
use.’ Id. at 316, 641 P.2d 652.”

It is not the City’s decision to determine as to whether the easement is abandoned; that is a
private matter being a private easement. However, it exists on deed records and is a substantial
encumbrance to access proposed Parcel 2; thus, it does impact the division of the subject
property. Much testimony was entered into the record about the validity (appellant) and
invalidity (applicant) of the easement. The Planning Commission finds that this easement
obstructs access and utilities for Parcel 2 (per Columbia County who administers on-site
sanitary sewer systems, underground utilities are required to be 10’ from drain fields and
driveways are not allowed over drain fields) and that a partition cannot be approved until the
easement is removed. The Commission noted that the applicant could apply for a Partition
again in the future, in accordance with law, if and when the easement is removed.

(4) All proposed lots conform to the size and dimensional requirements of this code; and

Finding(s): There are three aspects of this criterion, Sensitive Lands, the provisions of the R10
zoning district, and an existing private easement.

Sensitive Lands. The site abuts the Columbia River (with 75 upland protection zone required
per Chapter 17.40 SHMC) and Wetland D-16, otherwise known as Dalton Lake (with 75’ upland
protection zone required per Chapter 17.40 SHMC). The applicant has conducted an
Environmental Assessment to determine the boundaries of these sensitive lands and their
respective buffers, which are reflected on the preliminary plat.

The City’s local wetland inventory also identified Wetland D-17 on or close to the property, but
the Environmental Assessment effort determined D-17 was not close to the property and does not
impact this partition.

AP.1.20 F&C 60f10
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For subdivisions (creating 4 or more lots), significant wetlands and riparian areas and their
protection zones are required to be part of dedicated preservation tracts to be managed by a
homeowners association or other responsible entity. Partitions do not create tracts. Thus, the
City has allowed easements as a substitute to preserve these areas (e.g., see P.P. No. 2009-17).
However, the intent of this is for newly created properties to be “whole” excluding the sensitive
lands and protection zones. “Whole” means that the net property not encumbered needs to meet
the standards of the Development Code.

Thus, the R10 zoning district standards. The minimum lot size of is 10,000 square feet. The
net area excluding the wetland, riparian area and protection zones still exceeds this for both
parcels. The minimum lot width at the building line is 70’ or 80’ for a corner lot. Parcel 1 is a
corner lot and exceeds this. Parcel 2 gets close to 70’ in its net area, but still meets the standard.

The minimum lot width at the street is 60” or 30’ along an approved cul-de-sac (i.e., dead-end
road). Parcel 1 meets this and Parcel 2 meets the cul-de-sac standard given the 30°, increasing to
40’ wide access and utility easement off Belton Road.

Minimum lot depth is 100 feet. This is met for both parcels using the net area

Private easement. Due to the easement recorded in 1976 as Book 208, Page 404 Columbia
County Clerk’s records for “the construction, maintenance, use and repair of an individual water-
carried subsurface sewage disposal system” on the subject property for the benefit of another
property (250 Belton Road, owned by the appellant) the Commission finds that Parcel 2 is
substantially encumbered combined with floodplain, wetland and riparian protection zones,
requirements for emergency vehicle access/maneuvering and other factors. This creates
substantial impediment. And combined with the uncertainty as to how parcel 2 will be
developed under these circumstances, whether or not Parcel 2 is a viable or developable parcel is
unknown. The easement also blocks access to Parcel 2. Thus, the Commission finds it cannot
approve this Partition

(5) All proposed improvements meet city and applicable agency standards.

Finding(s): This would be a requirement if approved. Fire Marshall consideration is particularly
important given limited access to the area.

SHMC 17.140.050 — Special provisions for parcels created by through the partition process.

(1) Lot Dimensions. Lot size, width, shape and orientation shall be appropriate for the location of the
development and for the type of use contemplated, and:
(a) No lot shall be dimensioned to contain part of an existing or proposed public right-of-way;
(b) The depth of all lots shall not exceed two and one-half times the average width, unless the
parcel is less than one and one-half times the minimum lot size of the applicable zoning district; and
(c) Depth and width of properties zoned for commercial and industrial purposes shall be adequate
to provide for the off-street parking and service facilities required by the type of use proposed.

AP.1.20 F&C 70f 10
LUBA Page 11



Finding(s): (a) No existing or proposed right-of-way is impacted. (b) Excluding sensitive land
protection buffers the net area for Parcel 2 has an average width of approximately 90’ and a
depth of approximately 230°. This meets the depth to width ratio requirement more-or-less. (c)
Not applicable; the property is zoned residential.

(2) Through Lots. Through lots shall be avoided except where they are essential to provide separation
of residential development from maijor traffic arterials or to overcome specific disadvantages of
topography and orientation, and:

(a) A planting buffer at least 10 feet wide is required abutting the arterial rights-of-way; and
(b) All through lots shall provide the required front yard setback on each street.

Finding(s): No through lot is proposed.

(3) Large Lots. In dividing tracts into large lots or parcels which at some future time are likely to be
redivided, the approving authority may require that the lots be of such size and shape, and be so divided
into building sites, and contain such site restrictions as will provide for the extension and opening of
streets at intervals which will permit a subsequent division of any tract into lots or parcels of smaller size,
and:

(a) The land division shall be denied if the proposed large development lot does not provide for
the future division of the lots and future extension of public facilities.

Finding(s): Given surrounding wetlands, the Columbia River, floodplain associated with the
Columbia River, one narrow road access for this neighborhood, this neighborhood’s wildland-
urban interface (a transition area between wildland and human development with a higher
wildfire risk), and limited sanitary sewer capacity, density promotion is unwise in this area.
Redevelopment planning such as “shadow plats” are not warranted for this proposal.

(4) Fire Protection. The fire district may require the installation of a fire hydrant where the length of an
accessway would have a detrimental effect on firefighting capabilities.

Finding(s): There is an existing fire hydrant along Belton Road by the southern edge of the
subject property.

The access easement proposed to serve Parcel 2 will exceed 150 feet. Per SHMC
17.152.030(3)(a), when access easements exceed 150 feet, they shall be improved in accordance
with the fire code. When Parcel 2 is developed, its driveway will need to be able to
accommodate emergency vehicles. Any requirement of the Fire Marshall shall be met.

(5) Reciprocal Easements. Where a common drive is to be provided to serve more than one lot, a
reciprocal easement which will ensure access and maintenance rights shall be recorded with the
approved partition map.

Finding(s): An access easement is proposed to access Parcel 2 from the Belton Road right-of-
way through Parcel 1. Maintenance agreement shall be required.

(6) Accessway. Any accessway shall comply with the standards set forth in Chapter 17.84 SHMC,
Access, Egress, and Circulation.

Finding(s): The access easement proposed to provide street connection to proposed Parcel 2
encompasses the southerly 30 of Parcel 1 (where there are previously recorded access and
utility easements for other parties) and the west 40’ of Parcel 1.
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Parcel 2 is likely to be developed as a detached single-family dwelling and though not currently
allowed, potentially a duplex given Oregon HB 2001, which requires St. Helens to allow
duplexes in lands zoned for single-family dwellings by June 30, 2021. The minimum easement
for up to two dwellings (like a duplex) is 15° width with a minimum 10’ pavement width.

The other issue is the other properties that use the first leg of the proposed easement. The
following detached single-family dwellings/properties access this area from Belton Road:

1. 140 Belton Road; 5SN1W-34-200

585 Grey Cliffs Drive; SN1W-34BC-901

SN1W-34BC-900 (this Land Partition decision is not the mechanism to determine if this
is a legal lot of record).

4. 575 Grey Cliffs Drive; SN1W-34BC-1301

bl

Thus, there are three detached single-family dwelling that use the access. With the new Parcel 2,
it would be four. The minimum easement for 3-6 dwelling units is 24’ (not bearing on this
application) with a pavement width of 20 feet.

In addition, the following requirements apply under SHMC 17.84.070:

(2) Private residential access drives shall be provided and maintained in accordance with the
provisions of the Uniform Fire Code.

(3) Access drives in excess of 150 feet in length shall be provided with approved provisions for
the turning around of fire apparatus in accordance with the engineering standards of SHMC
Title 18 and/or as approved by the fire marshal.

(4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least
30 feet) may be required so as to reduce the need for excessive vehicular backing motions in
situations where two vehicles traveling in opposite directions meet on driveways in excess of 200 feet
in length.

New access to Parcel 2 will be subject to Fire Marshall/Fire Code standards. This includes a
turn-around area.

New access to Parcel 2 shall be paved as required by the Development Code. When Parcel 2 is
developed, it will need a minimum 10’ wide paved driveway from Belton Road to the dwelling
or other principal use proposed. This must be within the easement on Parcel 1 for Parcel 2
(cannot be on adjacent property). This is important to consider as the private road along the
south side of the subject property is mostly outside of the property where it intersects Belton
Road, but angles into the property progressing eastward.

These accessway findings apply to how Parcel 2 will be access through Parcel 1. Overall access
to the site via Belton Road is discussed above. They are related but separate matters.

(7) The streets and roads are laid out so as to conform to the plats of subdivisions and maps of
partitions already approved for adjoining property as to width, general direction and in all other respects
unless the city determines it is in the public interest to modify the street or road pattern.

Finding(s): There is no reason to modify the overall road pattern.
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CONCLUSION & DECISION

Based upon the facts and findings herein, the City Planning Commission reverses the
administrative Ylecision of PT.1.20 as amended and denies this Partition.

7 4 /=& - 2229

¢ll Hubbard, Chairman, Ptarmifig Commission Date
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City of St. Belens

Planning Commission Special Meeting
Approved Minutes July 1, 2020

Members Present:  Chair Hubbard
Vice Chair Cary
Commissioner Cohen
Commissioner Semling
Commissioner Webster
Commissioner Pugsley

Members Absent: Commissioner Lawrence

Staff Present: City Planner Graichen
City Councilor Carlson
Community Development Admin Assistant Sullivan

Others: Kathleen Ward Tracey Hill Robin Nunn
Patrick Birkle Hunter Blashill Jeff Seymour
Andrew Schlumpberger
Ron Schlumpberger
Lindsey Schlumberger
Tami Schlumpberger

1) Deliberations — Continuation of Appeal AP.1.20 of Partition PT.1.20 at 160 Belton
Road — Tracey Hill

City Planner Graichen asked if there were any ex parte communications. All commissioners said
no.

Commissioner Cohen asked for more clarification on the access road. Graichen said access
can be reviewed in two different categories: 1. Public, which is usually in a public right-of-way or
2. Access easements. He said the code has standards for each. Graichen said for public right of
way, the normal standard is a 50 foot right-of-way width which Belton road has, and a 34 foot
road width. That would not have a maximum amount of dwelling units it is allowed to serve. He
said there is also a skinny street standard which is a narrower road width of 20 to 26 feet and
limited to 200 hundred average daily trips which is approximately 20 detached single-family
dwellings. For the private standard, or an access easement, the code says it can be allowed if it
is the only reasonable method in which a lot large enough can be created. Graichen said in his
decision, he knew the road did not meet any standards now, but if there is a weird situation an
alternative standard can be considered. He said he took the private standard and applied it to
the public right of way. Commissioner Cohen asked if the road was always considered a
continuation of public road. Graichen said Belton Road is a public right-of-way, but the Applicant
was proposing a private easement to access parcel two on the south side of the property and on
the east side of the property. This would also require them to put in a ten foot wide driveway or
per the Fire Marshall, if they require a greater standard. Commissioner Cohen asked if the
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applicant ever asked for an easement or variance in the original proposal. Graichen mentioned
they had not, but the code did not require them to have a variance to get to the alternate
standard for access.

There was another small discussion about the Belton Road continuation and possibilities of
Grey Cliffs Drive and how many lots can be developed along those roads.

Commissioner Cohen asked about setbacks for the two parcels and how they would affect the
Columbia River and Dalton Lake. Graichen said they did meet the setbacks for both parcels
even with their protection zones. Commissioner Cohen asked if this was staff’s position that this
was a buildable lot safeguarding the wetlands and the protection zone. Graichen said yes.

Commissioner Cohen also asked how much consideration legally the Commission must
consider the easement between the neighbors regarding the septic. Graichen said the position
that staff took was that the easement was a legal wall to access parcel two. He said validity of
the easement was a private matter and that it would have to go away, be reduced so it was not
an encumbering to the property, or the applicant would have to find a way around it.
Commissioner Cohen asked if they are supposed to deny the partition based on the unresolved
easement. Graichen gave the Commission their options for the decision they must decide. He
said they could uphold the original decision; they could reverse the original decision, or they can
modify the decision adding in some conditions that maybe were not addressed.

There was a small discussion on the easement and how it would need to be resolved before
moving forward with the final plat and the partition.

Commissioner Cohen also had a concern with the turnout substitute for the public street. He
said the Code did not allow for that. Graichen said if it cannot be accessed normally, then there
can be an exception to the standards. He said that is what he did in his original decision. He
said it is up to the approval authority on what standards they decide to use. Commissioner
Cohen asked about defining the adverse impact in the Code. He was curious how there could
be any adverse impact when the applicant knew about the conditions and the difficulty of
building a road in the beginning. He did not feel this would be an unexpected occurrence.

There was a small discussion on what road improvements could be applied to the other
neighbors in the neighborhood.

Commissioner Pugsley asked about the precedent they were possibly setting for future
development and possibly disturbing some Historic burial sites . She was concerned about
setting a precedent that would bring more cases to the Commission in the future.

There was a small discussion about historic artifacts and whether a study should be done on
this property.

Commissioner Pugsley also asked about the tree plan. Graichen said there were a lot of trees
on the property. He said there were provisions the code has for trees. He mentioned the most
aggressive provision was for trees that are within sensitive lands and their land buffers. He said
on this property there were several in the buffer and they would be protected. He said once they
were outside the protective area then they look at replacement requirement. Commissioner
Webster mentioned the road access was not to the fire code minimum standard. She was
curious how this was not required for the applicant.
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There was a small discussion about the drainfield easement and if there were other conditions
or concerns to consider without this easement being resolved.

Motion: Upon Commissioner Cohen’s motion and Vice Chair Cary’s second, the Planning
Commission unanimously denied the Partition denied based on the drainfield easement
prohibiting access to parcel two and being a substantial impact to the development of parcel two.
[Ayes: Commissioner Semling, Commissioner Webster, Commissioner Cohen, Commissioner
Pugsley, Vice Chair Cary; Nays: None]

Motion: Upon Commissioner Webster's motion and Commission Semling’'s second, the
Commission unanimously approved the Chair to sign the Findings when prepared. [Ayes:
Commissioner Semling, Commissioner Cohen, Commissioner Webster, Commissioner Pugsley,
Vice Chair Cary; Nays: None]

11)  Adjournment

There being no further business before the Planning Commission, the meeting was adjourned
8:44 p.m.

Respectfully submitted,

Christina Sullivan
Community Development Administrative Assistant
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Reeve Kearns rc

Attorneys at Law 510 American Bank Building
621 S.W. Morrison Street

Portland, Oregon 97205

Voice Mail: 503-225-1127

Email: dan@reevekearns.com

Daniel H. Kearns
Direct Dial: 503-997-6032

June 30, 2020

St. Helens Planning Commission
c/o Jacob Graichen, City Planner
St. Helens City Hall

265 Strand Street

St. Helens, OR 97051 SENT VIA E-MAIL

Re: Appellant’s Final Argument — Partition PT.1.20 (Schlumpberger)
Dear Chair Hubbard and Commissioners:

This is the appellant’s final rebuttal in this case, and in it | respond to the primary legal
arguments at issue. As a preliminary matter, however, your job in this application is to
determine whether the applicant has demonstrated compliance with all of the approval criteria
applicable to this 2-lot partition. Those criteria relate to lot size and dimensions, and to the legal
access needed to serve the new buildable lot proposed. In your evaluation of those criteria,
several legal sideboards apply.

First, you cannot approve this application unless the applicant demonstrates, with
credible evidence in the record, that the application meets all of the applicable approval criteria.

Second, conditions that require compliance with future steps are acceptable so long as all
of the approval criteria are met or will be met through conditions, and the conditions are either
clear and objective, or where subjective criteria are required to fulfill a condition, the City must
provide a public process for evaluating compliance with the condition. That said, the City is not
required to approve with conditions if the applicant does not demonstrate current compliance
with all of the approval criteria. In this case, the application simply is not ready for approval
because there are too many requirements that it does not currently meet.

Third, the planning commission cannot approve something that was not applied for. For
example, the applicant now says that the substandard access road (Belton Road) can be approved
at only 11 feet wide, instead of the 20-foot width the code requires, through the road variance
criteria and process in SHMC 17.152.030(5)(b). However, no such variance has been applied for
and none of those variance approval criteria have been addressed by anyone to this proceeding.
As such, the Planning Commission lacks the legal authority to approve a variance to the 20-foot
roadway width standard as part of this partition request.
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Fourth, the Planning Commission cannot approve an element of this proposal just
because it complies with some unrelated standard. For example, staff suggested that
constructing a pull-out on Belton Road would make-up for the lack of a 20-foot roadway width
required for local public streets because turn-outs are acceptable mitigation for narrow private
driveways. However, Belton Road is not a private driveway, and the public street standards
apply and require a 20-foot roadway width. The Code does not allow a turn-out as a substitute
for compliance with the minimum public roadway width requirement.

Fifth, even though the City may be legally precluded from imposing a condition that is
disproportionate to the impact of the proposed development, failure to meet the standard can and
should simply be a basis for denial. When a traffic safety hazard exists and the applicable
standard is based on public health and safety, the City should deny the application rather than
consider a requiring extremely expensive improvements with a condition of approval. This
responds to the applicants’ argument that because the cost to widen Belton Road is too
expensive, the Planning Commission should simply waive the minimum public street standard.
We are not asking for a condition requiring the applicant to widen Belton Road. We are asking
the Planning Commission to deny the application because the roadway width deficiency is too
dangerous to allow construction of an eleventh home on the road. If you approve an eleventh
home on this 11-foot wide public street because the cost of widening it is too expensive for one
homeowner to afford, then you must deny the application. Public safety is too important, and the
safety hazard of this narrow street too great, to justify approving an eleventh home on Belton
Road.

Existing deficiencies in access to the Schlumpberger property — an 11-foot wide public
roadway, is simply unsafe and cannot be approved.

For most of its length, Belton Road is only 11 feet wide, instead of the 20-foot pavement
width required for public local streets by SHMC 17.152.030 and 17.84.070. Moreover, the
photographs in the record show how the surrounding vegetation makes the 11-foot roadway
appear extremely narrow and obstructs sight distance. The hazards to pedestrians, pets and
bicycles in the roadway, as well as entering vehicles is obvious from these photographs and
constitutes an existing safety hazard, not just a dimensional deficiency.

The Director’s Decision suggested that a turn-out at the 90° bend in Belton Road would
be a satisfactory substitute for compliance with the 20-foot pavement width requirement
(mitigation), but that is not legal. Turn-outs are satisfactory for private shared driveways, not for
public streets. SHMC 17.152.030 and 17.84.070 require at least 20 feet of pavement width for a
public “local skinny street,” and nothing in the code allows turn-outs as a substitute for code
compliance on a public street.

The applicant now suggests that a variance to the street standards allowed by SHMC
17.152.030(5)(b) would allow a substandard pavement width and a turn-out. However, the
applicant has not applied for any such variance, and no variance request was mentioned in the
notice for this proceeding; therefore, you lack the authority to grant one. Even if that were not
the case, no one — not the applicant, not staff, not the Planning Commission — has addressed the
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approval criteria for street standard variances in 17.152.030(5)(a), which require consideration of
the following:

(i) The type of road as set forth in Figure 19, Road Standards
(ii) Anticipated traffic generation;

(iii) On-street parking needs;

(iv) Sidewalk and bikeway requirements;

(v) Requirements for placement of utilities;

(vi) Street lighting;

(vii) Drainage and slope impacts;

(viii) Street tree location;

(ix) Planting and landscape areas;

(x) Safety for motorists, bicyclists, and pedestrians; and
(xi) Access needs for emergency vehicles;

The emphasized factors are particular important in this case because Belton Road is so
extraordinarily narrow and sight distance limited. The local Fire District chief stated that his
vehicles could get through if needed, and the new home would have fire suppression sprinklers.
However, the obvious safety hazard for pedestrians, pets and bicycles still exists, and most fire
district calls are for medical emergencies. Fire suppression sprinklers do not help medical
emergencies. Because there has been no variance application, and no one has addressed the
variance criteria, the Planning Commission cannot approve a variance. Belton Road simply does
not meet the 20-foot width standard, and its current condition constitutes a public safety hazard
that precludes the addition of an eleventh house on the street.

The applicant suggests that to require an up-grade to Belton Road to a full 20-foot width
would be disproportionately expensive and an unconstitutional condition. That may be so, and
that is why denial is the only lawful option unless or until the applicant applies for and obtains a
variance or Belton Road’s deficiency is corrected through an LID (local improvement district) or
some other means. The key Oregon takings case that the applicants fail to cite is Hill v. City of
Portland, 293 Or App 283, 428 P3d 986 (2018), in which the Court of Appeals invalidated a
permit that Portland approved with a disproportionately expensive condition of approval. The
Court held that, to pass muster with the Fifth and Fourteenth Amendment takings prohibitions,
there must be a rational nexus between the code basis and the condition imposed so that, if the
condition is not met, the project can be denied. Thus, the Court of Appeals expressly
acknowledged that denial must be an option when a code requirement is not met.

In the Hill case, instead of denying the proposal, Portland approved it with an unlawful
condition. In the present case, the Planning Commission must deny this proposal because the
cost of this one applicant bringing Belton Road up to city standards is likely too expensive and
not constitutional. The Director’s decision on this point is not consistent with the Code and will
endanger public safety by adding an eleventh house to a road only 11 feet wide. Likewise, the
applicant’s suggested solution of ignoring Belton road’s unsafe condition by adding yet another
house to it, is also not consistent with the code. Because Belton Road is unsafe, non-compliant
and too narrow, and the cost of making it compliant too expensive, denial is the only lawful
option.
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Proposed Parcel 2 lacks legal access because of Tracey Hill’s septic drainfield easement.

Aside from whether Belton Road can lawfully support one more dwelling, proposed
Parcel 2 lacks legal access altogether. The presence of Ms. Hill’s recorded septic drainfield
easement precludes the proposed access and development site for a home on Parcel 2. The
drainfield easement is a legal reality because it is written and recorded with title to the
applicant’s property, and it was never rescinded or extinguished. Contrary to their testimony, the
applicants never approached Ms. Hill to discuss why she wanted her drainfield easement and
what would be a suitable substitute for it. That is a shocking contradiction to the story of
neighborhood harmony that the applicants testified about at the hearing.

The applicants’ lawyer now promises a quick lawsuit to extinguish Ms. Hill’s easement
and quiet title for full fee simple in the applicants. This promise is not realistic, nor is it an
honest assessment of the outcome.

First, the easement was duly signed and recorded by the applicants’ predecessor, and it
has never been extinguished or relinquished. They claim that the prior owners meant to abandon
and extinguish the drainfield easement, but the fact that none of the parties recorded an
extinguishment, most notably the Sorensons, is strong evidence that no one intended to abandon
or extinguish the easement. Clearly, everyone in 1990 intended to connect both homes to public
sewer on the other side of the Elks Lodge via a pressurized STEP system. Clearly, the old septic
tanks were decommissioned and abandoned as part of connecting to the STEP system. But there
is no evidence of any intent to permanently abandon or extinguish the drainfield easement.
Instead, there is clear evidence of a desire and intent to retain the drainfield easement just in case
these properties ever had to revert back to an on-site septic system. That would only happen if
the local STEP system failed and there was no economical means to repair or replace it. If that
were to happen, reestablishment of the septic drainfield is the only economical way to maintain
habitability of Ms. Hill’s house.

Granted, reestablishment and reinstallation of a septic drainfield would not be easy or
inexpensive, but it would be less expensive than the cost of many possible repair or replacement
scenarios should the STEP system fail. The applicants’ statement that “[t]here is absolutely no
way Appellant will ever be allowed to build a new onsite septic system on Applicants’ property” is
simply wrong. If the STEP system fails and requires an extremely expensive replacement cost, yes,
it will be difficult, time-consuming and expensive to permit and construct a new on-site septic
system. Trees would have to be removed and new drainpipe installed, but that would be less
expensive than many scenarios for constructing a new STEP system. If the STEP system were to
fail, Ms. Hill’s property is farther than 160 feet from the conventional public sewer, located on
the other side of the Elks Lodge driveway. Consequently, if the STEP system were to fail,
SHMC 13.14.060 would not prohibit her on-site septic system nor require connection to city
sewer. Likewise, if the STEP system were to fail, Ms. Hill’s property would be farther than 300
feet from the conventional public sewer, and OAR 340-071-0185 would not prohibit on-site
septic nor require connection to city sewer. After all, the city code did not require the
construction of the STEP system and connection to city sewer in 1990. The property owners did
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it voluntarily because the City payed the cost of construction, which may not happen a second
time. The applicants’ assertions that reestablishment of an on-site septic system is impossible or
legally prohibited are simply wrong — reestablishment, depending on the circumstances, would
be legally permissible and economical.

When she purchased her property, Ms. Hill was aware of the septic drainfield easement;
she realized its importance as an insurance policy in the event of a catastrophic failure of the
pressurized, small pipe diameter STEP system, and hoped that she would never have to reinstall
her septic system. However, she knew that the recorded drainfield easement guaranteed her that
option if the worst were to happen.

Given these facts, the applicant’s rosy predictions of a quick quiet title action are not
reliable. First, to prove that an easement has been abandoned, the party alleging abandonment
must show, by clear and convincing evidence, that the easement holder "expressed or manifested
an intent to make no further use of the easement.” Shields v. Villareal, 177 Or App 687, 691,
694, 33 P3d 1032 (2001). The clear and convincing standard requires proof that is "free from
confusion, fully intelligible, distinct” and that establishes that the truth of the asserted fact is
"highly probable.” Shields v. Villareal, 1d at 693-94, citing Riley Hill General Contractor v.
Tandy Corp., 303 Or 390, 407, 737 P2d 595 (1987). Thus, the applicants will have an extremely
demanding burden of proof — something their earlier lawyer (Haley Borton) did not even
mention, much less address.

Second, the only factor present in this case to support abandonment is non-use, which the
court’s have expressly rejected as being not enough to prove abandonment. Nonuse of
an easement, by itself, does not establish that an easement has been abandoned. Conner v.
Lucas, 141 Or App 531, 538, 920 P2d 171 (1996). Granted, the owners of both properties in
1990 agreed to connect their homes to a public pressurized STEP system, which entailed
abandonment of their septic tanks. That much is not contested, but both kept the drainfield in
place, and Ms. Hill’s predecessor (Art Johnston) retained the recorded easement. Evidence that
the then-owners wanted to connect to public sewer via the STEP system is not evidence that they
never wanted the option to someday be able to restore the on-site septic system should the STEP
system fail. STEP system failure would be extremely expensive to repair or replace, and SHMC
13.14.060(5) allows the City to place the entire cost burden of connecting to public sewer
through a STEP system on the private property owner(s). Ms. Hill could not afford this, nor
could most people, and that is why she relied on the insurance policy represented by the recorded
drainfield easement.

Third, the applicants provided a hand-written letter from their predecessor (Ron
Sorenson) stating that he meant to abandon the old septic system by filling the tank in place and
disconnecting the drainfield, without extinguishing or rescinding the recorded drainfield
easement. Ms. Hill does not contest that her predecessor (Art Johnston) meant to connect to a
new STEP system, abandon and decommission his septic tank, and disconnect the drainfield.
That much is shown in the record. What Mr. Sorenson does not say in his letter is that anyone
meant to abandon the septic drainfield forever and for all reasons. The septic tank did not
depend upon an easement on the neighbor’s property; the drainfield did, and Mr. Sorenson does
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not say there was any intention to abandon or never reestablish the drainfield within its recorded
drainfield easement. The septic tank and the drainfield easement on the applicants’ property are
two very different things. One (the tank) was abandoned by filling it with sand; the other
(drainfield) was simply disconnected. The drainfield was not used, and the recorded easement
remained in place and of record. As the first attorney, Haley Burton, characterized the holding in
Shields v. Villareal, “Abandonment occurs if there is evidence of an intent to permanently
abandon the easement.” “Permanent” is a long time, and all the evidence shows about the
drainfield is non-use, which is not sufficient to prove an intent to permanently abandon by clear
and convincing evidence. Mr. Sorenson’s letter simply does not say what the applicants’ claim it
says.

Finally, Mr. Sorenson was not the holder of the drainfield easement; rather, his property
was burdened by it. It would be a different matter if there was evidence that the holder of the
easement (Art Johnston) expressed an intention to abandon forever use of the drainfield
easement. Consequently, Mr. Sorenson is not a credible witness as to whether the holder of the
drainfield easement meant to permanently abandon it. Mr. Sorenson, like the applicants, was and
is motivated to eliminate this encumbrance held by Ms. Hill. Neither is a credible witness as to
what the original holder of the easement intended to do.

A final point is worth mentioning. The applicants claim that Ms. Hill’s drainfield
easement is far larger than needed to serve a single-family dwelling septic system and that she
unreasonably won’t let the applicant’s reduce it in size. It may be true that the easement is too
large; that would not be surprising. However, Ms. Hill is not willing to accept the applicants’
unqualified estimation of how much space and what type of soil is sufficient to serve as a septic
drainfield. As already mentioned, the applicants have lost all credibility with Ms. Hill, and she is
not willing to accept their word on these matters without a suitably qualified septic system
installer’s certification of what is needed. The applicants refused to provide any certification by
a qualified engineer or contractor. In that light, Ms. Hill’s rejection of the applicants’ offer is not
unreasonable, but fully justified.

Conclusion.

It is unfortunate that this 2-lot partition is contested. Ms. Hill never wanted this dispute,
which could have been avoided if the applicant’s had simply talked to her at the onset. At this
point, however, the applicants have lost all credibility with Ms. Hill, and she is unwilling to take
them at their lawyer’s word about settling this dispute. As the record currently stands, it does not
demonstrate that Belton Road meets City Code standards, nor has a variance to those standards
been requested or approved. The record does not contain clear and convincing evidence of an
intent by the holder of the septic drainfield easement to permanently abandon the easement and
never reestablish the drainfield. For those two simple reasons, the Planning Commission must
deny the partition application.

What this contested proceeding has really shown is that the Schlumpberger parcel is

simply too small, too oddly shaped, and too constrained to develop with a second home given the
riparian areas, wetlands, floodplains, Ms. Hill’s recorded drainfield easement, safety deficiencies
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of Belton Road, and the lack of legal access. Full compliance with the City’s regulations is
required before the Planning Commission can approve the partition. The applicants, while nice
people, have not carried their burden of proof, and the Planning Commission is not obligated to
provide them a financial windfall by bending the City’s rules.

Prior to purchasing her property, Ms. Hill did extensive research on her property and the
City zoning and development standards that protect it. Through that due diligence, she knew
about all of the encumbrances of record, such as the drainfield easement on the Schlumpbergers’
property, that protected her new house and ensured there would be no incompatible
development. The Planning Commission cannot and should not assist the applicants in
eliminating those protections by approving this partition. Given the evidence in the record (or
lack thereof), and the conditions on the ground, this application is not ready for approval and
must be denied.

Sincerely,

QW-Q )s{’em’—(

Daniel Kearns

cc: Client
Jeffrey Seymour, Esq.
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JEFFREY S. SEYMOUR
ATTORNEY AT LAW

4504 SW CORBETT AVE, #200
PORTLAND, OR 97239
TEL (503) 477-9214
E-MAIL jeffseymourl@earthlink.net

Via email only
June 30, 2020
City of St. Helens
Planning Department
265 Strand Street
St. Helens, OR 97051

Attn: Jacob Graichen, Planning Director

Subj:  Partition PT.1.20 (Schlumpberger); applicants’ additional evidence

Jacob:

In consideration of all of the evidence submitted in this land use process, Applicant’s submit the

following closing argument. It will address the three substantive areas of appeal, and one more
generalized area:

1. Septic Easement

2. Belton Road Width

3. Vegetation and Tree Plan

4. General Neighbor Comments
1. Septic Easement

In his Amended Decision, the Planning Director conditioned his partition approval on the removal
of the recorded septic easement on Applicants’ property.

Appellant claims that she needs a septic easement on Applicants’ property as an “insurance policy”
in case the city’s public sewer system fails. This is a unfounded claim, and just a cover up for
Appellant not wanting another house in the area. She will never be able to use an onsite septic
system on Applicants’ property.

Columbia County issues septic permits for residents of St Helens. An email in the record from
county environmentalist Erin O’Connell states that “when a septic system fails, it is required to be
connected” to city sewer. In emails in the record, Sue Nelson, the city’s Public Works Director
states that the city maintains the STEP system, and that if a property is within 160’ of the public
sewer, it must be hooked up.

State rule OAR 340-071-0160(4)(f) , which is implemented by the county, provides that an onsite
septic permit must be denied if a public sewer system is physically and legally available. OAR
340-071-0185(1)(a) provides that a property owner must decommission an onsite septic system
“when a sewerage system becomes available and the facility the system serves has been connected
to that sewerage system.”
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Finally, SHMC 13.14.060 requires property within 160’ of city sewer to connect to that sewer, and
SHMC 13.14.070 only allows onsite treatment if no public sewer is available.

In a letter dated March 8, 2020 from Richard Sorenson, included in the record, he explained that
he, Tracey Hill’s predecessor Art Johnston and 3™ neighbor Steve Edney hooked up their on-site
septic systems to St Helens public sewer in the early to mid-1990s. In his letter, Mr. Sorenson said:

“All former septic systems were abandoned by filling old tanks with sand, disconnected
old drain fields and installed new concrete holding tanks that pumped to the city sewer. All
old drain fields are obsolete, not in use and dried up. Art Johnston had an easement to my
property and signed off on that easement at the time of hooking up to the city sewer.”

Appellant’s and Applicants’ predecessors destroyed the drain field, and then abandoned the
easement on Applicants’ property at least 25 years ago. There is absolutely no way Appellant will
ever be allowed to build a new onsite septic system on Applicants’ property. Furthermore,
evidence in the record states that it takes about 4 months to get a new onsite system permitted and
built. If the city STEP system were to fail, the city would repair it within days. Appellant’s
argument that an onsite septic system on Applicants’ property is a valid “insurance policy” against
the failure of the city sewer is not supported by either the facts or the law. It is a frivolous claim.

The easement on Applicants’ property is much larger than needed for a new drain field. Applicants
proposed a reduced size easement to Appellant that would accommodate a new drain field and, at
the same time, provide enough room for the access driveway to parcel #2. Applicants offered this
to appellant in lieu of filing their lawsuit against her to quiet title to the easement and remove it.
She refused this offer, so Applicants will be filing suit shortly.

Applicants request the Planning Commission deny this part of Appellant’s appeal, and allow them
to meet this condition of approval within the statutory time period.

2. Belton Road Width

In his Amended Decision, the Planning Director conditioned his approval on adding a 24’ x 30’
turnout at the 90 degree curve on Belton Road. Evidence in the record supports the Planning
Director’s condition that a 24’ x 30 turnout on Belton Road will provide needed safety to allow
the partition.

Belton road is one of many narrow roads in St Helens. The nearby bedrock, wetlands, steep slopes
and dense mature trees create many topographical constraints that would be adversely impacted if
Belton road was widened to meet street standards.

SHMC 17.152.030(4)(b)(1) allows the road plan to “Conform to a plan adopted by the commission,

if it is impractical to conform to existing street patterns because of particular topographical or other
existing conditions of the land.” SHMC 17.152.030(5)(b) allows the Planning Commission to
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deviate from the road width standards if it “determines that the standards will result in an
unacceptable adverse impact on existing development or on the proposed development or on
natural features such as wetlands, steep slopes or existing mature trees.

In this particular situation, the Planning Commission has authority to deviate from the adopted
street codes.

A separate consideration with Belton Road is the cost of bringing it up to code standards. Evidence
in the record shows an estimate of $181,300 for the road widening excluding any costs for blasting
and excavation of the basalt rock in the area. This cost could double the initial estimate, sending
the total price to well over $300,000.

A case discussing this is Schulz vs City of Grants Pass, 884 P.2d 569, 131 Or App 220 (1996).
Grants Pass conditioned a partition application on, among other things dedicating 20,000 square
feet of property to the city in front of the property, for road improvements. The city required the
applicant to absorb 50% of the cost of the improvements. The applicant filed suit for a Writ of
Review, and the trial court upheld the city’s conditions.

The Court of Appeals reversed the trial court and remanded the case to the trial court to make
rulings consistent with the Court of Appeals decision. The court looked at 2 elements to determine
if a taking occurred under Article 5 of the Constitution — the government’s interest in the condition,
and whether the condition denies the owner the economically viable use of his land. The court
cited Dolan v. City of Tigard, 512 U.S. 374, 114 S.Ct. 2309, 129 L.Ed.2d 304 (1994), stating at
page 226:

“The [Dolan] Court then articulated the following test for determining whether the exaction
of a condition is constitutional:

‘[W]e must first determine whether the ‘essential nexus' exists between the 'legitimate state
interest' and the permit condition exacted by the city. If we find that a nexus exists, we
must then decide the required degree of connection between the exactions and the projected
impact of the proposed development.” 512 U.S. at ----, 114 S.Ct. at 2317. (Citation
omitted.) ”

The Schultz court reversed the trial court and held the land dedication condition an unconstitutional
taking. The court held:

“There is, in short, nothing in the record that provides evidence of a relationship between
the conditions the city has imposed and the impact of petitioners' proposed development.
The trial court erred, as a matter of law, in concluding otherwise.”

This case is still good law.
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St. Helens Planning Dept.
PT.1.20 Appeal Response
June 30, 2020

In this partition appeal, there is nothing in the record indicating the condition requiring a 24’ x 30’
turnout is not a sufficient measure to keep Belton Road safe. In a letter from Capt. Gorsuch,
Columbia River Fire and Rescue, he cited no safety problems with adding another residence to
Belton Road, and stated fire and rescue vehicles had access to all the properties. Similarly, Jeff
Pricher, Columbia River Fire and Rescue Marshall’s division chief had no problems with the
Belton Road width.

The estimated $300,000+ cost to improve Belton Road to code standards is grossly
disproportionate to the impact of adding only one additional single family residence on Belton
Road. If this is required, it amounts to a constitutional taking under the 5™ Amendment. This cost
would virtually wipe out any economically viable use of their property. The 24’ x 30’ turnout is a
sufficient condition to improve the safety of the road without the need for widening to city code
standards.

Applicants request the Planning Commission deny this part of Appellant’s appeal, and allow them
to meet this condition of approval within the statutory time period.

3. Vegetation and Tree Plan

This is the most straightforward of the substantive issues. Applicants have submitted a Tree Plan
that they believe complies with the city code requirements. In late 2019, Applicants received a
warning notice from the city about removing vegetation on the property. There have been no
further issues. Applicants have stayed in close contact with the City Planner and addressed all of
his concerns. They have submitted a tree plan that complies with the city code requirements. If the
Planning Commission determines it is not sufficient, it can be amended to meet all code
requirements.

While the neighbors have indicated they would like to keep all the vegetation untouched, that is
not what the code requires, and not the standard the Applicants should be held to.

Applicants request the Planning Commission deny this part of Appellant’s appeal, and allow them
to meet this condition of approval within the statutory time period.

4. General Neighbor Comments

Several neighbors have submitted letters stating that they would rather not have another residence
in the area. It’s the old NIMBY argument — Not In My Back Yard. Some of them spoke to the
condition of the neighborhood decades ago, and did not want to see anymore development. They
wrote about wildlife and trees and unobstructed views, and how one more residence would ruin all
of the natural beauty. However, Applicants are designing the new parcel to minimize the impact
of another house, and will do so within the confines of the laws. Just because the neighbors would
rather not have another residence near them is not sufficient justification for denying a partition
application that otherwise complies with the law and approval conditions.
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St. Helens Planning Dept.
PT.1.20 Appeal Response
June 30, 2020

Applicants have been subjected to hurtful and exhausting attacks on them by Appellant. She has
repeatedly made unfounded claims that Applicants misrepresented the roadway with photos,
sprayed pesticides on vegetation, and have been dishonest. These are false.

Before submitting their partition application, Applicants met with neighbors to work out
acceptable plans to keep the area peaceful and private. Kathleen Ward and Robin Nunn both
approved of their partition. They worked with Kathleen Ward to plan a barrier for privacy along
the new access driveway.

Andrew and Lindsay Schlumpberger are both honest, high integrity people, and have worked with
the neighbors and city to produce a good partition plan. Their partition plans comply with city
code, and all development and construction work will be done according to law.

They request the Planning Commission deny the appeal in its entirety, and allow the Planning
Director’s Amended Decision to stand as is.

Sincerely,

Jefhey S. Seymour
Jeffrey S. Seymour
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Tracey A. Hill RECEIVED

250 Belton Road
St. Helens, OR 97051 JUN 2 3 2020
CITY OF ST. HELENS

June 23, 2020

Re: Schlumpberger Partition, PT.1.20 — Appellant’s Rebuttal Comments
Dear Planning Commission:

Again, thank you for your careful consideration of the documents submitted to
you to date regarding this proposed partition.

Following is my rebuttal to the material submitted to you in applicant’s additional
evidence letter dated June 15, 2020:

Communication with the Schlumpbergers:

The evening of June 18" | walked my dog up Belton Road and ran into Andrew
Schlumpberger and his son in the middle of the road near their driveway. We
exchanged pleasantries; nothing was said about this matter.

The morning of June 20t Lindsay Schlumpberger knocked on my front door. As we
stood in my entryway, she asked me “what are your plans for the easement...what are
you going to do with it?” | responded that | hope | never have to use it, but if the STEP
system goes down, that's my insurance policy for habitability of my home. | added that
the easement serves the dual purpose of protecting the surrounding environment. She
then asked, “what about reducing the easement?” | stated that | was not a sanitary
engineer. | also detailed the actions | took to research the easement, the property’s
history, the sewage disposal (STEP) system and local codes before | completed escrow
on my house. | reiterated how important the easement was to me and that it was a
major reason why | finally decided to buy my home. | also told her that the actions they
took almost immediately after moving in were shocking to the neighbors who, for so
many years, have cherished and protected our wild surroundings and the ecosystem
that depends on it. Her response was “but you live on the lake.” There was no mention
of trying to work out the easement issue. There was no additional talk about the
easement at all.
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St. Helens Planning Commission
PT.1.20 Appellant’s Rebuttal Comments
Page 2

Applicant’s misrepresentations in their 07/15/20 “additional evidence” letter:

“Evidence supporting a skinny street”:

The points and assertions made here are wholesale misrepresentations. Nearly all of
the photos were mislabeled as to location — for what reason | do not know. Instead of
submitting photographs I've taken disputing nearly all of the representations made by
applicants in this section, | would ask you to simply refer to the Administrator’s Limited
Land Use Decision (Amended), p. 5, last paragraph. The City Planner measured Belton
Road. It has no outlet. The first approximate 500 feet from the Elks Lodge down is “a
pavement width of approximately 17 feet, thereafter the width is around 11’ in most
places.” The staff findings are accurate regarding the width of Belton Road.

Belton Road is very narrow, long, and has severely constrained visibility. There are 10
houses on this road now. When is one more, plus additional construction and other
traffic one more too many? A hairpin turn begins immediately north of applicant’s
property. It is not possible to see traffic approaching the curve from the opposite
direction. The only purpose a turnout will serve is to allow a tow truck room to pick up a
totaled vehicle, or an ambulance to get around a wreck to pull a child out from under a
car. There is no other practical benefit to simply requiring a turnout as a condition to
approval of applicant’s petition.

“Evidence that we are protecting and preserving nature”:

The photo submitted to you in my 06/17/20 response and labeled “12/06/19” (attached
here as Exhibit 1 for your convenience) is illustrative of the leaf death of the Himalayan
blackberries a couple days after Andrew Schlumpberger applied spray over that area.
This photo is taken from the lower deck of my house facing east. Applicants’ Additional
Evidence presents a photograph on p. 15 that grossly misrepresents the area where Mr.
Schlumpberger applied spray. This is evidenced by applicants’ photo on p. 19 of their
document. (Both photos are attached as Exhibits 2 and 3 to this letter for your
reference.) Exhibit 1 is actually taken from the southern shore of Lake Dalton facing
north up the protected land belonging to Kathleen Ward. Exhibit 2 depicts where the
blackberry death occurred but is clearly a completely different area.

Why does this matter? It matters because misrepresentations of the roadway are
another attempt that applicants have made to try and get their partition approved. It
matters because they have proven beyond any doubt that they will continue to act
without permission or approval outside of the codes and laws in favor of what they want.

Easement:
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St. Helens Planning Commission
PT.1.20 Appellant’s Rebuttal Comments
Page 3

My septic drainfield easement exists. It is recorded, is valid and is enforceable. There is
no argument about this. There is also no argument that the STEP sewer system is not
guaranteed and is subject to relatively high maintenance and failure when compared to
a City sewer. We cannot get City sewer down here, so we have a STEP system.

1. My easement is my insurance policy against forfeiting habitability of my home in
the event of a STEP system failure or fault in the City sewer. As | have previously
stated, | did an exhaustive amount of due diligence prior to purchasing my
property.

Following the hearing, applicants proposed a reduction of my drainfield. It was
not prepared by a sanitary engineer and no documentation exists even
addressing sufficiency of a reduction of easement.

2. My easement serves the important dual purpose of eliminating further
development, thus protecting the surrounding environment, as well as protecting
my view and that of several my neighbors.

In conclusion, the applicants have flagrantly misrepresented the insufficient roadway in
their photographs. The Administrator’s Limited Land Use Decision reflects accurate
measurements of Belton Road. This matters a great deal — it keeps pointing us back to
the misrepresentations made by the applicants throughout this process. The applicants
have disregarded the codes and laws that specifically protect our environment from
damage. They continued to take actions that were detrimental to the ecosystem and
wildlife on the riparian areas and sensitive lands. And they completely disregard my
easement as being invalid or of nuisance value — an easement that | acquired with the
purchase of my home — an easement that is my insurance policy and also protects the
environment around us. The easement matters. It matters very much. And it is a show-
stopper for this proposal.

Respectfully Submitted,

Tracey A. Hll
Tracey A. Hill

/tah
Attachments
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View from beach towards Dalton
Lake illustrating large overgrowth of
blackberries and grass.

(Region where appellant claimed
pesticides were used)

EXHIBIT 2



After blackberries trimmed with
hand trimmer

EXHIBIT 3



JEFFREY S. SEYMOUR
ATTORNEY AT LAW

4504 SW CORBETT AVE, #200
PORTLAND, OR 97239
TEL (503) 477-9214
E-MAIL jeffseymourl@earthlink net

June 23, 2020 RECEIVED

Via email only

City of St. Helens
Planning Department JUN 23 2020
265 Strand Street GITY OF ST. HELENS

St. Helens, OR 97051

Attn: Jacob Graichen, Planning Director

Subj: Partition PT.1.20 (Schlumpberger); applicants’ additional evidence
Jacob:

In response to the additional evidence submitted for the record by the hearing participants, my
clients are submitting 3 additional documents. They are:

1. Email from M E. Moore Construction, Inc., 36054 Construction Way, St Helens, OR.
This is a 40 year old septic contracting company familiar with the septic system approval and
installation process in the area. Appellant claims the septic drain field easement on Applicant’s
property is “insurance” in case the city public sewer fails. This is a specious claim. The Moore
email shows that permitting and installing a septic system on Applicant’s property is a 4 month
process. Moore believes the county would not issue a permit for it. Any public sewer repairs would
be completed in a short time compared with the 4 months needed for a new septic system.

2. Email from Ron Schlumpberger discussing the issues with widening Belton Road to
meet city code. The bid from Triton, previously submitted, is for $181,300 for the work. It
specifically excludes rock blasting and excavation. This area in Belton Road is made up of
Columbia River basalt, which is extremely difficult to excavate. In Ron’s experience and work
with contractors, the rock blasting and excavation could double the initial $181,300 price.

3. Applicants’ detailed narrative statement and exhibits supporting their position that the
Partition should be approved with the conditions determined by the Planning Director It refutes
the additional evidence submitted by Appellant and opposing participants. It addresses the 3 areas
at issue on appeal — the septic easement, the vegetation and tree plan, and the width of Belton
Road.

Thank you for providing this to the Planning Commission members. Per your direction, we will
provide final arguments by next Tuesday, June 30'.

Sincerely,

Jefrey S. Seymour

Jeffrey S. Seymour

Enclosures
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From: Schlumpberger, Ron <ron.schlumpberger@nfp.com>

Sent: Tuesday, June 23, 2020 2:37 PM
To: Jeffrey Seymour

Cc: Andrew Schlumpberger
Subject: FW: Septic Process

From: Schlumpberger, Ron

Sent: Monday, June 22, 2020 4:59 PM

To: Jeffrey Seymour <jeffseymourl@earthlink.net>

Cc: Andrew Schlumpberger <andrewschlumpberger@gmail.com>; Lindsay Mcdonough
<Imcdonough91l@gmail.com>

Subject: Fwd: Septic Process

Sent from my iPhone

Begin forwarded message:

From: "M. E. Moore Const." <memooreconst@msn.com>
Date: June 22, 2020 at 4:40:24 PM PDT

To: "Schlumpberger, Ron" <ron.schlumpberger@nfp.com>
Subject: Septic Process

'ATTENTION - EXTERNAL EMAIL - The sender of this email is EXTERNAL to our email system. Do not click
links or open attachments unless you recognize the sender and know the content is safe. The Original
Sender of this email is The Original Sender of this email is memooreconst@msn.com

Good Afternoon Ron,

In regards to your questions on how long the process takes from initial contact to
having a system installed it generally takes about 4 months.

We allow 12 weeks for the lot evaluation process. Test holes need to be excavated, the
inspector has to look at them, and the report needs to be issued. The report has the
specifications of the system along with what area is approved to put the septic on.
After the report is issued grades need to shot in order to draw up the proposed
plan/materials list and submit to the county for the installation permit.

After the proposed plan is approved the county will issue an installation permit and you
can proceed to construction.

Most systems can be constructed in one week, there are a few that take a bit longer.
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| do want to let you know that if a sewer connection is available within 300’ of the
property (not the house) that is grounds for permit denial based on Oregon Onsite
Wastewater Treatment System Rules, | have provided that section of the rules for you,
please see highlighted area below.

All onsite wastewater treatment in the State of Oregon is governed by and permitted by
these rules. The City of St. Helens may have a different footage requirement for
hooking up to sewer than the state does, but the system would not be permitted under
the state rules, the City of St. Helens has no agent to permit or inspect a septic system.

340-071-0160
Permit Application Procedures — Construction, Installation, Alteration, and Repair Permits

(1) Permittees. A permit to construct a system may be issued under this rule only to the owner of
the real property that the system will serve.

(2) Application. A completed application for a construction, installation, alteration, or repair
permit must be submitted to the appropriate agent on approved forms with all required exhibits
and the applicable permit application fee in OAR 340-071-0140(3). Applications that do not
comply with this section will not be accepted for filing. Except as otherwise allowed in this
division, the exhibits must include:

(a) A site evaluation report approving the site for the type and quantity of waste to be disposed.
Agents may waive the requirement for the report and fee for applications for repair or alteration
permits.

(b) Alland use compatibility statement from the appropriate land use authority as required in
OAR chapter 340, division 018.

(c) Plans and specifications for the onsite system proposed for installation within the area the
agent identified and approved in a site evaluation report. The agent must determine and request
the minimum level of detail necessary to insure proper system construction.

(d) Any other information the agent determines is necessary to complete the permit application.

(3) Deadlines for action. The agent must either issue or deny the permit within 20 days after
receiving the completed application unless weather conditions or distance and unavailability of
transportation prevent the agent from timely action. The agent must notify the applicant in
writing of any delay and the reason for delay and must either issue or deny the permit within 60
days after the mailing date of notification.

(4) Permit denial. The agent must deny a permit if any of the following occurs:

(a) The application contains false information.

(b) The agent wrongfully received the application.
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(c) The proposed system would not comply with applicable requirements in this division or in
OAR chapter 340, division 073.

(d) The proposed system, if constructed, would violate a commission moratorium under OAR
340-071-0460.

(e) The proposed system location is encumbered as described in OAR 340-071-0130(8).

(f) A sewerage system that can serve the proposed sewage flow is both legally and physically
available, as described in paragraphs (A) and (B) of this subsection.

(A) Physical availability. A sewerage system is considered available if topographic or man-made
features do not make connection physically impractical and one of the following applies:

(i) For a single family dwelling or other establishment with a maximum projected daily sewage
flow not exceeding 899 gallons, the nearest sewerage connection point from the property to be
served is within 300 feet.

(i) For a proposed subdivision or group of two to five single family dwellings or other
establishment with the equivalent projected daily sewage flow, the nearest sewerage connection
point from the property to be served is not further than 200 feet multiplied by the number of
dwellings or dwelling equivalents.

(iii) For proposed subdivisions or other developments with more than five single family dwellings
or equivalent flows, the agent will determine sewerage availability.

If you have any other questions feel free to reach out.
Have a great day!
Sabrina Moore

Secretary
M. E. Moore Const., Inc,

This e-mail may contain information that is privileged, confidential or protected under state or federal
law. If you are not an intended recipient of this email, please delete it, notify the sender immediately,
and do not copy, use or disseminate any information in the e-mail. Any tax advice in this email may not
be used to avoid any penalties imposed under U.S. tax laws. E-mail sent to or from this e-mail address
may be monitored, reviewed and archived.

LUBA Page 39



From: Schlumpberger, Ron <ron.schlumpberger@nfp.com>

Sent: Monday, June 22, 2020 10:46 AM

To: Jeffrey Seymour

Cc: Andrew Schlumpberger; Lindsay Mcdonough
Subject: Rock Clause for excavation work

Jeff,

The majority of excavation work in St.Helens will include a “rock clause” otherwise it is a crap shot how
hard, and how much rock you hit on any specific job. Belton Rd is already pushed to one side of the
“right of way” in areas to help alleviate some of the hammering or blasting that took place to put the
original roadway in. | insure many of the local excavation companies here in town, and all of them will
tell you how hard it can be not only the digging, but the disruption to defend against other issues with
neighbors complaining about their basements or foundations cracking as a result of the

hammering. Just look how long they’ve been hammering out at the new middle school, where that
same basalt rock is prevalent. Any bid can easily double once the final costs come in for the time and
material it takes to finish a job.

Ron Schlumpberger

Vice President, CPCU

Property & Casualty Insurance

61 Plaza Square | St. Helens, OR 97051

P: 503.397.0714 | F: 503.397.0674 | ron.schlumpberger@nfp.com | nfp.com

Certificate requests should be emailed to nfpprcertrequest@nfp.com

ONFP

Insurance services provided through NFP Property & Casualty Services, Inc. a subsidiary of NFP Corp. (NFP). In
California, insurance services are provided by NFP Property & Casualty Insurance Services, Inc. License #0F15715.

This e-mail may contain information that is privileged, confidential or protected under state or federal
law. If you are not an intended recipient of this email, please delete it, notify the sender immediately,
and do not copy, use or disseminate any information in the e-mail. Any tax advice in this email may not
be used to avoid any penalties imposed under U.S. tax laws. E-mail sent to or from this e-mail address
may be monitored, reviewed and archived.
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Applicant’s Response to Post-Hearing Written Evidence

The applicants, Andrew and Lindsay Schlumpberger, thank you for your review of this matter
and for creating an additional meeting on July 1% to accommodate what has already been a long and
very stressful waiting period. My husband and | are both frontline healthcare workers and this year has
been beyond the toughest year of our 9+ year careers.

In the beginning of this journey of buying this home and partitioning this property we never
imagined things would have come to the point they are today. The division and tension this has created
is not something we set out to create. We simply bought a home on a beautiful piece of property and
began dreaming of building our dream home. My husband was born and raised in this area and over the
last 3 years we built our family in this community. We work here and support the people here. We have
no intention of disrupting the peace, we only ask to be given the same opportunity as others have, and
to build a home, raise our family and enjoy the peace and beauty of the surrounding area.

This partition has been reviewed by your staff and has been approved once and then amended
with conditions. We ask you to uphold this approved ruling as we agree to meet the requirements or
conditions laid out by the city and their amended decision. The amended decision on April 15™ brought
forward three conditions, a formal tree plan, city road standards and a cumbersome easement. The first
condition has been satisfied with a submitted tree plan completed by Dave Reynolds surveying, the
following two conditions are supported by St Helens municipal codes 17.152.030(5b) and 13.14.060. St
Helens municipal code 17.152.030 (5b) defines an exception to standard road codes for St Helens based
on topographical constraints that result in adverse impacts on the surrounding land. These constrains
are the sole reason Belton road has remained a narrow road. The addition of added turnouts will
improve the road without adversely impacting the surrounding land and will greatly increase the roads
safety. St Helens municipal code 13.14.060, defines an old wastewater system to be abandoned and
decommissioned when disconnected and switched over to city sewer. An abandonment of the system is
an abandonment of the easement as its sole purpose is to meet the need of the wastewater system in
its time of use.
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Wetland protection zones and Tree plan

The wetlands have been a topic of much discussion, therefore | wanted to clarify a few points.
Parcel two is in close proximity to both D-16 and D-17 wetlands, both wetlands have a 75 foot
protection zone surrounding them. Any maintenance or contact with these zones is regulated by Saint
Helens municipal code 17.40. A topic of concern that arose from the appellant regarding these zones is
the removal of what was said to be native plants within the protection zones. No native plants were in
fact removed. The plant that was removed is Himalayan black berries. Both D-16 and D-17 have an
abundance of Himalayan blackberries that extend onto the beach and to the surrounding properties.
This was confirmed by Staci Benjamin, the wetland specialist who surveyed the surrounding wetlands
and identified the blackberries in her notes. Himalayan blackberries are defined by Saint Helens
municipal code 17.40 as “noxious invasive and/or nonnative vegetation”. Noxious vegetation control is
then further defined in 17.40.035 as exempt, with removal of “nonnative vegetation with electric or
handheld equipment” allowed without a permit. Please note, the only removal of Himalayan
blackberries that took place within the protection zone was to mark a pathway for our property
surveyor Dave Reynolds, as we discussed in the meeting on June 9th. The remaining blackberries were
removed outside the protection zones as illustrated in the photos provided. As seen in the photos, a
tractor was used to gather the blackberries outside both protection zones, a permit is not indicated for
such use as it was outside the protection barrier.

Another concern that arose on the June 9™ meeting was tree removal. It was claimed by the
appellant that the trees that were removed, prior to final partition approval, were within the 75 foot
protection zone. This is not true. The maple trees that were removed were all well outside the
protection zone and are identified on both our submitted tree plan and the provided photos.

It has been suggested that we the applicant have repeatedly ‘acted without permission and
asked for forgiveness later’. This is not the case. Below you will see we have done our best to act within
regulations while also maintaining our property and home. Early December we the applicant cleared a
region of Himalayan blackberries from our property. We first trimmed a region with a hand held
trimmer then cleared a smaller region with a tractor. On December 17, 2019 we received a stop work
notice from the city and complied. On February 22, 2020 we submitted a preliminary tree plan to the
city and our application was formally marked complete. Then on February 27, 2020 we received an
email from the city explaining the municipal code 17.40 and giving us the ‘informal okay’ to continue
work on our property. With this notice, and the preliminary tree plan submitted and complete, we then
cut down 3 maple trees on our property on April 12, 2020. On April 15, 2020 we received another email
from the city notifying us that the newly cut trees would need to be accounted for on the final tree plan.
A formal tree plan was then submitted to the city by Dave Reynolds surveying, again matching our
preliminary plan and including the maple trees that were cut. We the applicant have maintained open
communication with the city throughout this whole process and have done our best to meet all
regulations. To say we have acted inappropriately and without care is simply not true.
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Beach after Himalayan blackberries removal. Region outside of protection zones.

Photo on the left illustrates location of the protection zone from D-17 (Columbia River) side, photo
taken from beach looking up towards house.

e Red line marks 75 ft. from D-17 (Columbia River)

e Region to right of red line is outside of the protection zone
Photo on the right illustrates location of the protection zone from D-16 (Dalton Lake) side, photo
taken from hillside looking out at beach.

e Red line marks 75 ft. from D-16 (Dalton Lake)

e Region to the left of red line is hand trimmed and within the protection zone, region to the

right of red line is tractor and outside of the protection zone
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Photo illustrating location of removed trees well outside protection zones
Red arrows marking tree stumps.
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Letter from city regarding St Helens municipal code 17.40
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Drainage Easement

The appellant has made it clear that she wishes to use an outdated easement that encumbers
our property as a “backup” plan to city sewer. This is not a viable option and therefore should not
influence your decision to approve our partition.

The drain field easement in question on this partition is an old easement dating back over 40
years ago to 1976. At the time this easement was made, city step was not available and both 160 and
250 Belton road were connected to a private drain field. Per Richard Sorenson, the previous owner of
160 Belton road, city step system became available in the early 1990s and at that time both 250 and 160
Belton road hired a city approved engineer and disconnected their private system, hooking into city step
and decommissioning the private drain field. This statement by the previous owner is supported by St
Helens municipal codes 13.14.060 and 13.14.070 as well as Oregon administrative rule (OAR) 340-071-
0185 which state that when a sewerage system becomes available, a private system must disconnect
and connect to the public sewer. At the time of connection to public sewer, decommission of the private
system must occur by hiring a city approved engineer to disconnect the system and fill all private tanks,
cesspools, and seepage pits with reject sand, gravel or other approved material in order to abandon and
decommission the system.

To say the appellant can simply tap into the old drain field to use as a “backup” if city step were
to fail is not realistic. According to the city public works director, the city is responsible to maintain and
repair any break in the main line. If a break were to occur to the main line, many homes along Belton
road would be affected and the city would have to repair the line in a timely manner.

As long as city step is physically and legally available to the appellant than it must be used. This
is supported by both the city’s public works director and St Helens municipal code 13.14.060(4), stating
if a property is within 160 feet to city sewer that they are required to connect. The appellant cannot
choose to use an outdated system by choice when the city step is legally and physically available to her.

The sole purpose of the easement in question was to allow the appellant wastewater access to
the existing drain field. When the drain field was decommissioned in 1990 by the previous owner, so
was the sole purpose of this easement. The old easement does not meet today’s standards, it was left
open ended without an expiration date. Important details that are now required by DEQ when
wastewater systems are utilized via private easements. The title company supports this, and eliminated
the easement as an exception to our title based off enough evidence from the city, St Helens municipal
code and Oregon administrative rule that proved this easement was no longer an approved or viable
option.

At over an acre in size, the outdated easement is large and cumbersome. Unfortunately, after
repeated attempts we have not been able to find middle ground with the appellant or to settle our
differences in the form of an easement reduction or arbitration. Rather it has become evident by the
appellant, who is a seasoned paralegal that we will have to continue to pursue this manner in a private
suit to quiet the title. Although this was not our intention , we feel confident based on the evidence we
have provided that this will be resolved within the next 12 months as requested as a condition.
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Large mature trees over the old drain field location
(Per DEQ requirements no trees or shrubbery are permitted over a working wastewater
system)
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Aerial map of 250 Belton road and 160 Belton road illustrating there close proximity to city
step system (less than 160 ft.)
Red arrow is 160 Belton Road (applicant’s house)
Green arrow is 250 Belton Road (appellant’s house)
Black line is city step system

Belton Road S.T.E.P. System

Bslton Road and Graycliff Drive.

Belfon Rd
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Letter from Richard Sorenson (previous owner of 160 Belton rd.)
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St Helens municipal code

13.14.060(4)
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St Helens municipal code
13.14.070
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Oregon administrative rule

OAR 340-071-0185
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Letter from city’s public works director
If within 160ft must connect to city step system
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Letter from city’s public works director
City responsibility to repair or maintain city step main line
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Letter from Erin O’Connell
Environmental Services Specialist
Required to connect to public city step system
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Haley Borton Law to Ticor Title
Eliminated easement as an exception to our title
Page 1 of email

From: Haley@borton-law.com <Haley@borton-law.com>
Sent: Friday, April 3, 2020 1:44 PM

To: Boggs, Heather <Heather.boggs@ticortitle.com>
Subject: Andrew Schlumpberger - Easement

Hi Heather,
I hope you are doing well through this bizarre situation with the virus!

My office was contacted by Andrew Schlumpberger regarding his easement issue. After
thorough legal research of the issue, I am confident that the easement has legally terminated on 3
different grounds, as supported by Oregon case law. As for next steps on my end, I can initiate
an expensive and lengthy quiet title action, but I know when the facts are clear, often these issues
can be resolved via the title company, without filing suit. It is my understanding that when title
companies go this route, they often require written documentation supporting their actions. I
know Andrew has likely forwarded you written documents from the previous owner regarding
their intent to terminate the easement, as well as information from the city and county about their

position on the matter. I have included below a simple overview of my legal analysis on the
issue, in case that is helpful for your records as well.
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Haley Borton to Ticor Title continued

Page 2 of email
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Haley Borton to Ticor Title continued
Page 3 of email

LUBA Page 58




Road Standards

Belton road is one of many narrow roads in St Helens. The nearby bedrock, wetlands, steep
slopes and dense mature trees create many topographical constraints that would be adversely impacted
if Belton road were required to widen to meet street standards. St Helens municipal code
17.152.030(5b) supports maintaining Belton road as a skinny street, and gives the planning commission
“authority to determine if widening a road to meet street standards would result in an unacceptable
adverse impact on the existing natural features such as wetlands, steep slopes and mature trees’. The
topographical constraints of this region contribute largely to its beauty and natural habitat, adversely
impacting Belton roads natural features for the addition of one single family home would be
unacceptable and unreasonable.

Belton road is not a main city road, it’s a narrow community road currently serving 10 homes.
The roadway is clearly marked with a no outlet sign to notify its travelers and the traffic is minimal (less
than the city standard of 200 average daily trips). The members of this community drive slowly and
respectfully and according to community emergency services few to no accidents have been reported on
this roadway. To ignore this and expect this community road serving few homes to conform to the
standard city street is not realistic. St Helens municipal code 17.152.030(4bii) supports this by stating it
is “impractical to conform to existing street patterns because of particular topographical or other
existing conditions of the land. Such a plan shall be based on the type of land use to be served, the
volume of traffic, the capacity of adjoining streets and the need for public convenience and safety”.

While it is unrealistic to widen the entirety of Belton road to meet street standards, the staff’s
condition to add a 24x30 turnout on the 90 degree turn will profoundly increase the safety of this road.
The current state of the 90 degree turn prevents any visualization of oncoming traffic. However with the
approval of this partition, a turnout will be placed that allows traffic to clearly see the road and potential
vehicles ahead. Along with this turnout, two more turnouts will naturally occur as we meet driveway
requirements. These regions will greatly improve the safety of Belton road and can be visualized on the
map provided.
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St Helens municipal code
17.152.030(5b)
Exception to street standard
Many roads in St Helens are below city standard specifically roads along grey cliffs and riverside due
to the hard bedrock and topographical constraints, SHMC supports maintaining the preservation of
these areas with skinny streets, Belton road is not an exception to this.
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St Helens municipal code
17.152.030(4bii)
Impractical to conform due to topographical conditions based on type of land to be served
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Survey map illustrating the proposed turnouts
One 24x30 turnout constructed on 90 degree turn
Two other turnouts created naturally with roadway improvements
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Topographical constraints
Photo on left illustrates poor visualization on 90 degree turn, yellow arrow represents rock bluff
Photo on right illustrates close proximity of D-16 (Dalton Lake) to Belton road
Bottom photo illustrates steep slope with dense mature trees off right side of Belton road
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Bid from Triton for the estimated cost of widening Belton road
(Bid excludes cost of blasting rock and moving power and water lines)
(The cost of blasting rock and moving such lines would not only be a huge financial burden it was also
create more emotional and potentially structural burden to the surrounding neighbors.)
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Map illustrating the size of each parcel
Each parcel is greater than 1 acre in size, larger than most surrounding properties off Belton road
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Conclusion

This partition was already reviewed by your staff and was approved once and then amended
with conditions. The appellant has not brought any new information forward that has not already been
addressed in these conditions nor have they brought forth any new legal basis to deny this partition. We
have agreed to meet all the requirements and conditions laid out by the staff and therefore feel there is
no other decision but to affirm the approval ruling. You the commission have this authority. To prolong
this process any further would be unreasonable, and cause undo financial and emotional burden.

LUBA Page 66



Dear Planning Commission:

[ feel I must clarify some of the issues that have been brought up by Jeffrey Seymour's letter dated
6/15/2020.

The first and most obvious misleading photo can be found on page 14/23 which was taken from a boat
in the middle of the river in an attempt to prove that all houses would have unaffected views of the
Columbia River. Each view needs to be evaluated from within each home. What the picture does not
reveal is is my mother's view downriver from all windows facing northwest: master bedroom, master
bath, library, living room, dining room; on the lower level: guest bedroom, family room. Please see
the attached photo showing the proposed house site viewed from her living room.

I'm also extremely concerned that throughout the proposal, maps have only shown 160 Belton Road
without considering the adjoining properties. It has not revealed that the sole ingress/egress to 140
Belton Rd lies directly on the lot line between the two properties. While the location of the applicant's
proposed driveway may look reasonable on paper, it will actually destroy the privacy barrier between
the two existing houses.

The tree plan shown on page 12/23 indicates 2 large shade maples to be removed and replanted with
the other replanted trees on the westerly sensitive land buffer. This tree plan does not agree with the
driveway plan given to us previously. In March 2020 the applicant assured my mother that they would
build their new driveway as close to their garage as possible, resulting in two separate roadways in
order to keep her driveway private. This would include a green-way buffer zone, between the two
paved drives, of planted trees, greenery, rock, landscaping, etc to be maintained by the applicant,
forming a visual and sound barrier to maintain her privacy. See attachment. The current tree plan
shows no provision for any privacy for mom's house and eliminates her afternoon shade.

Replanting trees on the opposite side of the site property will do nothing to rectify the removal of
mature trees that now offer shade and privacy to the established home at 140. I would request, if the
partition is approved, that the applicant be required to adhere to the driveway plan of March 2020 that
does offer some privacy consideration.

Thank you for your consideration,
Robin Nunn

RECEIVED

JUN 2 3 2020
CITY OF ST. HELENS

1:5bpm
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6/23/2020 Resized_20200405_184043.jpg
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6/23/2020 20200623_121641.jpg
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Reeve Kearns rc

Attorneys at Law 510 American Bank Building
621 S.W. Morrison Street
Portland, Oregon 97205

RECEIVED Voice Mail: 503-225-1127

Email: dan@reevekearns.com

JUN .{ 6 ZUZ[] Daniel H. Kearns
Direct Dial: 503-997-6032
CITY OF ST. HELENS June 16, 2020

St. Helens Planning Commission

c/o Jacob Graichen, City Planner

St. Helens City Hall

265 Strand Street

St. Helens, OR 97051 SENT VIA E-MAIL

Re: Appellant’s Post-Hearing Memo — Partition PT.1.20 (Schlumpberger)

Dear Chair Hubbard and Commissioners:

I represent Tracey Hill, the appellant in this appeal, and submit this memo as an initial
rebuttal following the June 9™ hearing. We challenged the Director’s approval on three specific
grounds, but all relate to the inescapable truth that the Schlumpberger property is very difficult to
partition and develop consistently with the code due to its small size, odd shape, proximity to the
Columbia River, floodplain, protected wetlands and sensitive areas. The presence of Ms. Hill’s
recorded septic drainfield easement exacerbates an already difficult development puzzle for these
applicants, but you are not obligated to waive or lessen these development hurdles for them, nor
do you owe these applicants a second developable lot. Please do not facilitate their skipping
important steps in the planning or development process by giving them a conditional approval.

Access to the Schlumpberger property does not meet code requirements.

This application is not ready to approve because the new parcel proposed (Parcel 2) does
not have legal access to serve it as required by SHMC 17.84.070. Belton Road and Gray Cliffs
Drive constitute a long, dead-end cul-de-sac within a 50-foot wide right-of-way, already serving
10 homes. The pavement width, however, is dangerously narrow, being only 11 feet wide for
most of its length; whereas, SHMC 17.85.070 requires at least a 20° pavement width. The
Director’s decision and the applicants urge you to apply the private driveway standard from
SHMC 17.84.070 that allows periodic turn-outs along a private roadway. Belton Road and Gray
Cliffs Drive, however, are public roads with different and higher public street standards, such as
20-foot pavement widths. The only way to approve Belton Road for an additional dwelling
(which would make 11 dwellings served) is with a variance (SHMC Ch. 17.108). The
applicants, however, have not requested one, and you lack the authority to approve something
that was not requested.

While it appears that no one has been killed on Belton Road to date due to its substandard
width, the quickest way to bring that about is to approve more homes like this one. The
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Reeve Kearns r.c.
June 16, 2019
Page 2

applicant’s photographs clearly show how narrow and dangerous Belton Road is. The only
lawful way to grant relief or a reduction from dimensional standards in the Development Code is
by evaluating the approval criteria for a variance, not just waiving the standard as this applicant
suggests. As such, the Planning Commission must reject the applicant’s soft pitch that Belton
Road’s existing width is adequate and consistent with Portland’s skinny street standards. The
inescapable fact remains that it does not meet code, and you cannot lawfully add another
dwelling to a substandard road without a variance.

Proposed Parcel 2 lacks legal access altogether.

Aside from whether Belton Road can lawfully support one more dwelling, proposed
Parcel 2 lacks legal access altogether. The presence of Ms. Hill’s recorded septic drainfield
easement precludes the proposed access and development site for a home on Parcel 2. While the
applicants claim to have a plan for getting rid of Ms. Hill’s easement without talking to her, i.e.,
by suing her and obtaining a court order that the easement was abandoned, the record before the
Planning Commission today only shows that legal access does not exist. It is a near certainty
that a contested quiet title law suit, such as the one the Schlumpbergers promise, will not be
resolved quickly, easily or cheaply. Despite the Schlumpbergers’ promise of a quick victory
over Ms. Hill, that will not happen inside of 18 months. It seems pointless and a bit unfair to
approve their partition with a condition that assumes a quick resolution in the Schlumpbergers’
favor.

Again, the inescapable fact reflected in the record of this application is that the proposed
access for Parcel 2 and the only construction site is already occupied by a permanent and duly
recorded drainfield easement. The applicants’ predecessor signed the easement encumbering
their property and never asked that it be extinguished, even after the house was connected to the
City’s STEP system. Based on those facts and this record, the partition should be denied, which
would put both parties on a level playing field to discuss a possible and mutually agreeable
adjustment to the recorded drainfield easement.

The applicants’ unpermitted encroachment of the sensitive lands buffer with a trackhoe
shows that their testimony cannot be trusted, and it will be difficult to verify the extent of
damage for after-the-fact permitting.

The applicants admitted to their unpermitted trackhoe work within the sensitive lands
buffer and the testimony revealed removal of mature trees and wetland vegetation. Whether
intentional or not, this shows an extremely cavalier attitude to the City’s wetland and sensitive
lands protection regulations and a desire to avoid compliance. Obtaining a permit before the
protected resource is cleared with a trackhoe is important as the only way to ensure compliance
with the City’s substantive regulations. The applicability of the City’s Significant Wetlands,
Riparian Corridors and Protection Zones (SHMC Ch. 17.40) is clear from its introduction:

All those contemplating land purchase for development are urged to obtain
environmental professional field delineations of wetlands and riparian corridors prior
to decisions on land use and project design. The burden is on the property owner to
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Reeve Kearns r.c.
June 16, 2019
Page 3

demonstrate that the requirements of this chapter are met or are not applicable to
development activity or other proposed use or alteration on the owner's land.
Accordingly, as part of any application involving land clearing, alteration or use on a
site within 200 feet of a resource, an environmental assessment, prepared and certified
by a qualified environmental professional showing the boundaries of the significant
wetland, significant riparian corridor and protection zones on the property, is required.
The EA shall be prepared at the applicant’s sole expense. Assistance from state and
federal agencies is encouraged. Alternatively, the property owner may submit a sworn
statement from a qualified environmental professional that no significant wetlands,
significant riparian corridors or protection zones exist on the site. Environmental
assessments must comply with minimum requirements in SHMC 17.40.065.

SHMC 17.40.020(1) (emphasis added).

Environmental assessments, tree and vegetation inventories and wetland delineations
often are not possible once a trackhoe has removed everything. At a minimum, the perpetrators
of any violations and unpermitted development are legally liable for all such violations:

Owner/developer shall be held strictly liable, and shall hold the city of St. Helens
harmless for administrative, civil and criminal penalties for any violation of federal and
state statutes, including but not limited to the Clean Water Act, Endangered Species
Act and regulations implementing such laws. Nothing herein shall be interpreted as
restricting or limiting the city from bringing an enforcement action under Chapter 17.12
SHMC.

SHMC 17.40.030.

If the Planning Commission is inclined to approve this partition and sanction these
violations, it should impose a much stricter condition that requires the applicants to obtain a
sensitive lands permit, based on a complete environmental assessment designed to uncover the
vegetation, trees and wetland resources that were damaged or removed. These applicants should
not be given a free pass from the full permitting obligations that they skipped and should have
been subject to had they followed the City’s rules.

Conclusion.

As indicated by the Planning Director in the attached 2004 lot line adjustment, this parcel
was never anticipated or intended to be divided: “Both lots have significant topographic
constraints due to steep slopes and wetland/riparian protection zones that future land divisions
are unlikely at best.” 2004 lot line adjustment at p 3 of 4. The Schlumpberger parcel is simply
too small, too oddly shaped, and too constrained to develop with a second home given the
riparian areas, wetlands, floodplains, Ms. Hill’s recorded drainfield easement and lack of legal
access. Full compliance with the City’s regulations is required, which has not been
demonstrated, and the Planning Commission is not obligated to provide a financial windfall to
these applicants by bending the City’s rules. To approve this application would be especially
unfair when it would simply encourage the lawsuit that the applicants’ have promised, should
they win a conditional approval.
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Reeve Kearns r.c.
June 16, 2019
Page 4

Please deny this partition. Unlike most 2-lot partitions, this one has numerous defects,
and this record does not demonstrate compliance with all of the mandatory approval criteria.
Denial is the only legal and fair option. Thank you.

Sincerely,

%u—w\Q (QN

Daniel Kearns

Enclosure
cc: Client
Jeff Seymour
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NOTICE DIRECTOR DECISION OF LIMITED LAND USE
March 10, 2004
FILE NO. Sorenson/Ward LLA 2.04

You are receiving this notice of a decision by the St. Helens Planning Administrator because you
are entitled to it by law. On March 1, 2004, Richard and Catherine Sorenson and Kathleen Ward
submitted an application to adjust lot lines between two properties located at approximately 140
& 160 Belton Road. The site is also known as Columbia County Tax Lots 5103400000200 &
5103402301100. I am authorized by the St. Helens Community Development Code to approve,
approve with conditions or deny this application.

Attached is a complete report of the proposed use, the criteria to allow or deny this use, the
evaluation, and the decision. Comments are invited and acceptable before March 20, 2004. My
decision will be final as of that same date.

If you believe the criteria for this decision have not been properly evaluated by me or that the
facts presented by the applicant are not completely correct, you can apply (properly fill out a St.
Helens Decision Amendment or Appeal application and pay the required fee) to amend my
decision or appeal my decision no later than close of business (normally 5 PM) on March 30,
2004. Normally only persons entitled to this notice or those who may be adversely affected or
aggrieved by my decision may appeal my decision.

The application file is located at St. Helens City Hall (265 The Strand, St. Helens, OR.) and can
be identified as SorWard LLA 2.04. Review of the application file is free and copies are
available for a nominal copying charge. Questions about this notice or decision should be
directed to City of St. Helens Planning Administrator at 503-397-6272, or Email at skipb@ci.st-
elens.or.us, or by mail to P.O. Box 278, St. Helens, OR. 97051, or in person at City Hall, 265

h .

The Strand, St. Helens, OR. 97051.
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CITY OF ST. HELENS

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Sorrenson/Ward Lot Line Adjustment

REQUEST:
Move the common lot line to create frontage on the Columbia River for one property.

FINDINGS:

1. Location- The subject properties are located at 140 and 160 Belton Road. The Columbia
County Tax Assessor lot numbers are 5103400000200 and 5103402301100.

2. Field Inspection- Both sites have houses with significant slopes northeast of each house falling
towards the river.

3. Comprehensive Plan- The Comprehensive Plan Map designates the area as Suburban
Residential.

4. Zoning- The Zoning Map designates the property as R-10, Suburban Residential.
5. Access- The sites are accessible from Belton Road.
CRITERIA and EVALUATION:

1. An additional parcel is not created by the lot line adjustment, and the existing parcel

reduced in size by the adjustments is not reduced below the minimum lot size established by the
zoning district.

Finding: There are two lots included in this land use decision. The lot line adjustment will
increase one lot and decrease the other.

Finding: The minimum lot size for this zone is 10,000 square feet.

Finding: The Sorenson lot is about 1.39 acres and the Ward lot is about 2.56 acres.

Finding: The Sorenson lot will increase by about .2 acres and the Ward lot will decrease by
the same.

2. By reducing the lot size, the lot or structure(s) on the lot will not be in violation of the site

development or zoning district regulations for that district.

Finding: Both houses are located toward the front of the respective lots and are at least 50

Sorrenson/Ward Lot Line F&C Page 1
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feet from the proposed new property line locations.

Finding: The movement of the common lot line will not be a parallel line move but will be
irregular due to topographic situations.

Finding: The minimum frontage will remain 50 feet on both lots with the side setbacks to
be at least 10 feet and the rear to be more than 20 feet which are the minimums for
this zone for single dwelling units.

3. The resulting parcels are in conformity with the dimensional standards of the zoning
Finding: see #2 above.
4. The lots involved were legally created.
Finding: These lots were created by a partition process.
5. Special provisions.
A. Lot Dimensions:
1. Lot size, width, shape and orientation shall be appropriate for the location of the

development and for the type of use contemplated, and:

Finding: The lot sizes, widths, shape and orientation are such that no change in the number
of possible lots is anticipated.

a. No lot shall be dimensioned to contain part of an existing or proposed public
right-of-way.

Finding: No additional public right of way have been proposed.

b. The depth of all lots shall not exceed 2.5 times the average width, unless the
parcel is less than 1.5 times the minimum lot size of the applicable zoning district:

Finding: The depth of the Sorenson lot shall be about 700 feet with most of it either on
steep slopes or wetland/riparian protection zone. The depth of the Ward lot shall
be about 400 feet with much of it on steep slopes. Each lot is about 200 feet wide.

c. Depth and width of properties zoned for commercial and industrial purposes shall
be adequate to provide for the off-street parking and service facilities required by
the type of use proposed.

Sorrensor/Ward Lot Line F&C Page 2

LUBA Page 81



Finding: These lots are for residential purposes.
B. Through Lots:
L Through lots shall be avoided except where they are essential to provide
separation of residential development from major traffic arterials or to overcome
specific disadvantages of topography and orientation, and.:

Finding: There are no through lots caused by this action.

a. A planting buffer at least 10 feet wide is required abutting the arterial
rights-of-way; and

Finding: There are no through lots caused by this action.
b. All through lots shall provide the required front year setback on each
street.
Finding: There are no through lots caused by this action.

C. Large lots.

1. In dividing tracts into large lots or parcels which at some future time are likely to
be redivided, the approving authority may require that the lots be of such size and
shape, and be so divided into building sites, and contain such site restrictions as
will provide for the extension and opening of streets at intervals which will permit
a subsequent division of any tract into lots or parcels of smaller size, and.:

Finding: Both lots have significant topographic constraints due to steep slopes and
wetland/riparian protection zones that future land divisions are unlikely at best.

D. Fire Protection -

L. The fire district may require the installation of a fire hydrant where the length of an
accessway would have a detrimental effect on firefighting capabilities.

Finding: No accessway is created for this lot line adjustment.

E. Reciprocal Easements -

1. Where a common drive is to be provided to serve more than one lot, a reciprocal
easement which will ensure access and maintenance rights shall be recorded with the
approved map.

Sorrenson/Ward Lot Line F&C Page 3
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Finding: No common drive is proposed.
F. Accessway

1. Any access way shall comply with the standards set forth in Chapter 1.116, Access,
Egress, and Circulation of the Code.

Finding: There are no special access ways involved in this action.

G. The streets and roads are laid out so as to conform to the plats of subdivisions and maps
of partitions already approved for adjoining property as to width, general direction and
in all other respects unless the City determines it is in the public interest to modify the
street or road pattern.

Finding: No changes to the roads are proposed.

CONCLUSION:

Based on the above stated evaluation of applicable City Ordinances, the following conclusions
are offered:

1. No additional parcel is created by the lot line adjustments, and the existing lot reduced in
size by the adjustments is not reduced below the minimum lot size established by the
zoning district.

2. By reducing the lot size, the lot or structure(s) on the lot will not be in violation of the site
development or zoning district regulations for that district.

3. The resulting lots are in conformity with the dimensional standards of the zoning district.

4. The lots involved were legally created.

5. The lots comply with the required special provisions.

6. The lot frontage to a public or private street is fully met.

The Planning Administrator has reviewed the application and the criteria for the lot line
adjustments and based upon the above evaluation has found in favor of the applicant with the
following additional conditions of approval:

1. This approval is valid for six months.

2. Applicants must comply with all local, state, and federal rules.
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fhe sketch below is made solely for the purpose of assisting in locating said premises qnd
the company assumes no liability for variations, if any, in dimensions and location
ascertained by actual survey.
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Tracey Hill RECEIVE

250 Belton Road \UN 1 6 2020
St. Helens, OR 97051 ”  GELENS
vy OF ST.HELE

June 16, 2020
Re:  Schlumpberger partition - appellant’s post-hearing comments
Dear Planning Commission
Thank you for your patience and careful consideration of this matter. | bought my home
at 250 Belton Road and moved there in April 2018. The Sorensons used to be my next

door neighbors at 160 Belton Road until they sold their home to the Schlumpbergers in
late 2019.

| want to defend several untrue statements made by the Schlumpbergers about me at
the Planning Commission’s June 9, 2020 hearing.

False Statements about My Character:

1) The Schlumpbergers represented to the Commission that | went over to their
property, showed them some papers and told them that the property they were on
wasn't theirs.

| have met the Schlumpbergers only once. On about 12/15/19, several days after I'd
watched them use a trackhoe on the land, | walked over from my house and introduced
myself to Ron and Andrew Schlumpberger who were in their driveway with the trackhoe.
During the conversation | asked what they’d been up to on the property between the
lake and the river as I'd seen a lot of activity in the past few months that appeared to
encroach into the Sensitive Lands buffer and adjacent wetlands. They took me down to
the beach while explaining they’d had a surveyor mark off their property and they were
clearing the property. | asked if they knew about the 75 foot wetland protection zone.
They responded that they did know about it, but were allowed to remove all of the
blackberries as they were considered an invasive species and would be removing the
rest of the huge stand of blackberries down to the water’'s edge because it was an
invasive species. | told them about ducks I'd seen nesting in the brambles and knew of
the heron that nested on the ground in that area. They responded that the land had
been surveyed, the markers showed what was their property, and that they could
destroy all Himalayan blackberry (despite that they grow down to the lake shore).
Andrew Schlumpberger added that they were going to “grade” the beach so that he
could make it “a real beach”.

The Schlumpbergers representation that | told them the property isn’t theirs simply is
not true.

LUBA Page 85



St. Helens Planning Commission
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2) Andrew Schlumpberger represented that | saw him on the road and told him to get off
my property.

The only time prior to the 06/09/20 hearing | had ever seen any of the Schlumpbergers
was on 12/15/19 as described above. If | had seen him, | can assure you that, like
everyone else | encounter on our road, I'd have happily chatted with him, offered him a
bottled water and tried to keep my dog from jumping up on him. The neighbors who live
in the area and testified at the hearing confirm that it is not my nature to behave rudely
or crassly. In other words, no such encounter ever happened, and | am saddened that
Andrew would say the things he did about me.

3) Andrew Schlumpberger claims that | told some neighbors who were climbing down a
path to the lake that they were trespassing on my property.

| never told anyone — here or anywhere else — they were trespassing on my property.
The only people I've ever seen climbing down a path to the lake are the folks who live
across the street from me; occasionally they carry their kayaks down a steep path next
to my property to access the lake. I, myself, have looked at buying a kayak to do exactly
that! Other than those neighbors, | have never seen anyone else use that path. | have
enjoyed genuinely pleasant exchanges with the kayaking neighbors and cannot imagine
speaking rudely the way Andrew described me, not to mention tell people they were
trespassing.

4. The Schlumpbergers claim that someone told them that | stated | would draw out the
partition process as long as possible.

| have never made a statement of that kind and never would. Until | was accused of that
at the hearing, it never even crossed my mind. | have endeavored to fit into my new
neighborhood, and | have been warmly embraced as a new addition to the area by my
neighbors and the community. It would be grossly out of character for me to entertain,
much less speak, such a ridiculous notion.

What is true, however, is that | will strongly defend the septic drainfield that is recorded
and runs with title to my property and encumbers the Schlumpberger property. | was
very much aware of the septic drainfield that benefits my property when | read the
preliminary title report prior to purchasing it. | understood clearly that the septic
drainfield precludes incompatible development and preserves for me the right and
opportunity to reestablish a septic drainfield in the future, just in case the STEP system
ever fails or there is some other problem with the City’s sewer system. The
preservation aspect of the drainfield easement was equally important to me because |
knew then, as | still know, that its existence preserves a measure of open space quality
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in this neighborhood and limits development and density. Both are very important
property rights that | acquired with my home.

In conclusion, in defense of my character, | can only presume that the Schlumpbergers
are misrepresenting me in an attempt to make me seem unreasonable or difficult or
unlikeable. | am none of those things - | genuinely enjoy people and have been tickled
to death meeting and getting to know the people in my neighborhood. | hope to have a
long future getting to know the all of the people in my community. That said, | also want
to defend my property right — my septic drainfield easement — because it is a property
right I acquired with the purchase of my home that protects me in the unlikely event the
STEP system fails and can’t be repaired; it also protects the low-density aspect of this
neighborhood and precludes incompatible development on the drainfield easement.

The Septic Drainfield Easement:

Before | bought my property, | knew it had the easement. | knew my house had been on
a septic drainfield but that it had connected to a STEP system in the early 1990's. |
discovered why we were on STEP and not conventional sewer. | learned that a STEP
system is not as dependable as conventional sewer; occasionally the system fails — as
the County Sanitarian told me “there are no guarantees.” | also found out that some of
the houses on Belton are still on septic drainfields. | purchased my home with the
easement as a known quantity — the easement is my insurance policy against losing my
home in the event the STEP fails and can’t be repaired economically. | truly hope | am
never forced to use the easement but it was with careful forethought and a lot of due
diligence that | made certain that the easement was valid and enforceable. | would not
have purchased this house and invested my life savings without the easement.

| read the preliminary title work before | bought the house. The easement was clearly
included in my purchase of the property. | also spoke to the title officer and confirmed
that the easement exists, is valid, and enforceable. Also before | bought the house |
spent time online and in person at the City offices where | learned about the area, the
wetlands, riparian areas and protection zones. Since my house is situated immediately
above Dalton Lake and adjacent to the Columbia River, | wanted to make sure that |
understood the city’s municipal codes, especially those concerning protected lands. It
was, and is, important to me to be a good member of my community and to respect the
ecosystem | moved here to enjoy.

| am mystified as to why the Schlumpbergers would claim they never knew about the
easement or didn't believe that it precluded the incompatible development of a second
house on their property. The Sorensons both testified at the hearing that they too
recognized the existence and understood the legal implications of the septic drainfield
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easement, and that they had discussed the easement with the Schlumpbergers.
Additionally, I confirmed with the Schlumpbergers' title company, as well as my own,
that the easement was recorded with title to both properties. Their title company further
confirmed that the easement was part of the Schlumpbergers’ title report. As of
04/23/20, the most recent deed recorded for 160 Belton Road shows the easement.
Attached is a copy of the easement, recorded on 07/27/76.

Protected Lands:

Last fall, | observed Andrew Schlumpberger carving a path through the brush and
blackberry bushes from his property to the southeastern shore of Lake Dalton with a
gas-powered device. He also used a trimmer or chainsaw to cut down the brush in a
large area (which he later killed — see below). He told the Commission at the hearing
that he was clearing the way for a survey of his property. Yet, no variance was applied
for to create a path to the shore of the lake, and presumably a surveyor did not ask him
to clear a path through protected wetlands and riparian zones.

Some weeks later, | observed Andrew Schlumpberger applying a spray over the area
he had attempted to clear. Despite the protective measures clearly outlined in
17.40.035(c)(ii) and 17.40.040(6)(d), he clearly used chemicals to kill a large patch of
Himalayan blackberries on the strip of land where the Schlumpbergers had hoped to
build their house. (See 08/31/18 photographs of that land before destruction; and
12/06/19 photograph of the vegetation death a day or two after they sprayed that area.
The comparisons speak for themselves.) The Schlumpbergers have testified before the
Commission that they did not use herbicides, yet photographic evidence indicates
otherwise.

The Schlumpbergers were told not to use power-assisted equipment within protection
zones in accordance with SHMC 17.40.035 and 17.40.040. Yet, on 12/13/19 they
brought down a trackhoe and dug up the poisoned brush as well as carved long divots
in the beach. (See 12/13/19 photo of the tractor and resulting destruction. Also see the
photograph taken 05/30/20, just a few weeks ago.) Very little grass or brush has grown
back where it was unlawfully removed, despite their claims to the Commissioner that the
blackberries have all grown back.

They were told that a condition of their partition approval (assuming it was approved)
would be to comply with SHMC 17.132.025 Tree Plan Requirement. Despite knowing
this, the weekend of 04/18/20, they took down 3 large, old trees with chainsaws. Just
before the Planning Commission hearing they submitted a post-occurrence tree plan,
which leads me to believe that their actions were conscious and calculated to avoid
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compliance with the City’s sensitive lands protections because they knew it was easier
to beg forgiveness after the fact than to ask for permission before.

Around the time the Schlumpbergers made their initial application for partition, they
were told by the City and the County to work with me regarding my easement as it
presented a legal barrier to their partition plans. (See attached 02/13/20 email from the
County to Andrew Schlumberger.) | found out about this only a few weeks ago. Despite
being advised to try and work with me regarding my easement, they did not do so and |
have never been approached by the Schlumpbergers. The only attempt they have made
to communicate with me at all was after this appeal was filed when their attorney sent
an email to my attorney stating that if | did not sign a release to my easement, the
Schlumpbergers would sue me for quiet title in court. A copy of that email, dated
05/22/20, is attached to this statement. This was their first attempt to “work with” me. |
have never been afforded the opportunity to sit down with them, listen to their proposals
and explain the importance of my easement - an easement | purchased as part of my
property. On 06/11/20, two days after the 06/09/20 hearing, their attorney sent a
proposal to my attorney asking to “resize the septic easement” and, in exchange, “we’ll
agree to hold off filing a quiet title lawsuit.” (See attached 06/12/20 email.) The
“resized” septic drainfield the lawyer offered was simply a drawing that Ron
Schlumpberger made to accommodate his son’s proposed development and elimination
of the “problem” that my drainfield easement presents. The “resized” septic drainfield
Ron Schlumpberger offered was not prepared by anyone qualified to design a septic
drainfield, nor has it been reviewed or verified by anyone with septic design or
engineering expertise; it is purely his effort to eliminate my recorded easement and
facilitate his son’s development, nothing more. It eliminates the insurance policy |
purchased with my property.

The Schlumpbergers bought their property and quickly set to preparing the land for
future development, against applicable municipal codes as well as state wetland
protection laws. They seemed to take these steps as if they already had a green light to
proceed. They did not talk to me about my easement, choosing instead to view it as an
irritation to be dealt with by threats of a lawsuit and bullying conveyed through their
lawyer. They have discounted my neighbors whose views on Dalton Lake and the
Columbia River have been protected and loved for many, many decades. They tried to
wheedle my elderly neighbor, Kathleen Ward, out of even more property that has long
been established as protected lands. For what reason? One can only assume from their
actions to date that they intended to continue development and destruction of the land
and ecosystem that is protected by the City’s laws and the State of Oregon. The
Schlumpbergers’ actions leave no doubt that, if granted their partition, they will continue
to bend the rules and step outside the lines as they have consistently done since
purchasing their property. Real damage was done already in violation of the City’s
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regulations, and the applicants promise to do more if this partition is approved as
requested.

The existence of my recorded drainfield easement, however, means that the
Schlumpbergers lack legal access and a building pad for a second home on their
property. If you grant this partition, even with the easement condition, you will be
sending a clear statement that important steps and legal procedures can be skipped
and there is no consequence to breaking the rules that were established to protect our
beautiful area. Your approval will facilitate the applicants’ circumvention of the rules and
establishes precedence for their future actions, as well as any other developer’s actions.
Please adhere to the City’s code requirements. This partition request is not ready for
approval and should be denied until the applicants address these important preliminary
steps, most notably my recorded drainfield easement, in a responsible and lawful way.

Please - protect property owners who have invested carefully in their homes and the
land in reliance on the City code and legally protected property rights, only to have
these rights taken by development. Protect our neighbors’ community from further
erosion of the previously protected wild lands and nature. Please protect our wildlife and
the fragile ecosystem that surrounds this area. Please deny this partition.

Thank you.

Respectfully Submitted,

Tracey A. Hill
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Jacob Graichen

B I I
From: Erin O'Connell <erin.oconnell@columbiacountyor.gov>
Sent: Thursday, February 13, 2020 4:25 PM
To: a_schiumpberger@hotmail.com
Cc: Jacob Graichen; Sue Nelson
Subject: [Email from external sender] 160 Belton Rd septic system easement findings

Hi Andrew,

| was able to talk with Jacob Graichen and Sue Nelson at the City of St. Helens regarding your property at 160
Belton Rd and then the neighboring property at 250 Belton Rd. Your father also happened to come in and
provided your email address for follow-up.

According to the sewer information Sue had, both properties appear to be connected to sewer. This was not
verified in the field, which it is suggested that this get confirmed, however both utility billing records and the
sewer extension as built document indicate that the properties are connected. | have enough information to
feel comfortable advising that you should work with the neighbor to release the existing easement as it is no
longer applicable. While the easement is no longer actually needed for the protection and maintenance of the
septic system, it is a legal document that needs to be resolved between the respective owners. It is my
understanding that the existing septic tanks were likely utilized in the step system to connect to sewer.
Releasing the easement, which as of now is considered an encumbrance to your proposal, should open you up
to be able to provide for the access and utility work needed to support partition. Good luck.

Erin O'Connell
Environmental Services Specialist
Columbia County

503-397-7222

Service ~ Engagement ~ Connection ~ Innovation
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" *“-Parcel"l: Begimung ‘at a- point which-is N 4°-357-30™ W- 1223 3 ft and

East 1891.3 ft from the Northeast corner of "Rose Hill”, Columbia
" County, Oregon, said-point being on the left bank of the Columbia River;

... th along the left bank N 31° 38’ W a distance of 266.87 ft; th.S 69° 24" W

‘a dlstance of 227.37 ft to the-true point of beginning: SatLlA .
Jh N 24° 36’ 30" W.to a poimt on the most Easterly North line of City d
Ordlnance #-1877 recorded Aug. 18, 1969 in Book 174 page 343 Deed Records
of Columbia County; .
th S 60° 21’ W-153.57 ft;--
th 8 57° 167 W 46.43 ft; .
th S-63°-47’ 30" W- 81. 22 S & 4 SV
th S 64° 477 30" W 73 i0 ft
th S 46°--33" W 87.50--ft;. o g ’
- th 8.34° 02/ .E to the North line of 50 ft road easement descnbed as
parcel 3 in deed from L Bernlce 'Brownlow. ot al:to. Theodore Mansavage et ux
- Trecorded Mar 14, 1968 in Book 168 page 513, Deed Records, Columbia County;
-~ <th-N 69°~42' E along-the North line.of said 58 ft. road easement to &
point that is S 69° 24’ W 200 £t and N 16° 02 W 6,3 £t and N 24° 36”7 30* W

- -~ from the true- -point -of-beginning;-. . - -

. th S 24° 26 30” E to a point that is S 69° 24' W 200 ft and N 16° 02° W
- 6+8 £t from the true-point-of -beginning; ...~ .. . o L.
, th S 16° 02’ E 6.3 ft;
- ==~ th-N 69° 24’.E.200.ft.to the true point of. begz.nning, EXCEPTING that
. portion lymg in said 50 ft road easemernt deeded to said Theodore Mansavage
- by said deed recorded -March .14, .1968 .in. Book 168 page 513, Deed.Records,
Columbia County, RESERVING a non-exclusive right of way over the South

- .20 ft of the above described tract to be used for ingress and. egress for

grqntors, their heirs and assigns,

PARCEL 2 Beginnmg at a pomt which is N 4° 35' 307 w 1223 3 .ft and East P
1891.3 f£t. from the Northeast corner of “Rose Hill”, Columbia County, Ore, ./
.said point being on the left bank of the Columbia River' th along said low
- water line along said left bank N 31° 33’ W a distance of 593.93 ft to the
most Easterly Northeast corner of City Ordinance # 1877, recorded Aug 18,
1969 .in Book 174 page 343 Deed Records of Columbia County, th.S 60° 21’ W
along said most Easterly North line of said City Ordinance line 208,11 ft
fo the true point.of beginning; .
th S 60° 21’ W along the said most Easterly North line of said City

o Ordlnance line 153.57 ft; .

 th N 24° 307 30" Eto'a p(nnt that is N 24°7367 30" W from the true point
.of beginning; = . :

th 5§ 24° 36' 30" E to the po:.nt of beginning.
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STRVENI-NIXL LAW PUBLISHING 2o, m.th!‘D. on. 9y
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WARRANTY DEED - ”g,uu‘;(_ ng‘ ?MES

inafter~Adlled the grantor, for the consideration hereinaf ated, to grantor paid by I
OSSO 111 - S -‘.Apple_gate%% ............................................................ , hereinafter call:
grantee, does hereby grant, bargain, sell and convey unto the said grantee and grantee’s heirs, successors ar
ins, that certain real property, with the tenements, hereditaments and appurtenances thereunto belonging or a;

aining, situated in the County of.. ! Columbia . and State of Oregon, described as follows, to-wit: - 'j

Beginning at a point which is North 4°35°'30" West 1223.3 feet and
East 1891.3 feet from the Northeast corner of ''Rose Hi11l", Columbia
County, Oregon, said point being on ‘the left bank of .the Colunbia
River; thence along low water line along sajid left bank North 31°38'
West a distance of 266.37 feet; thence South 69°24' West a distance
of 227.37 feet; thence Noxth 24°36'3Q" West to a point on the most -
Easterly North line of City Ordinance ¥1877 recorded August 18, 1969
in Book 174, page 343, Deed Records of Columbia County, Oregon; =
thance Sourh 60°21’ West 153.57 feet; thence South 57°16' West .-
46.43 feet to the TRUE POINT OF BEGINNING of herein described tract,
Tsald point being the Northwest corner of tract described in Trust '
Deed recorded March 30, 1976 in Book 137, page 12? Mortgage Records.
of Columbia Count i Oregon; thence South 68°E7'30' West 81.22 feet;
thence South 64°4¥ 30" Weat 73.10 feet; thence South 46°33' g
West 87.50 feet; thence South 34°02° East .to the North line of 50
foot road conveyed to City of St. Helens by deed recorded October 12,
1371 in Deed Book 184, page 11; thence North 69°24' East along the
North line of said 50 foot road to the point of intersection with
the West line of tract described in Mortgage Book 137, page 12;
thence North 24°36'30" West along said West line to the point of

beginaing, ) \
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Jacob Graichen

From: Sue Nelson

Sent: Thursday, February 13, 2020 12:35 PM
To: Erin O'Connell

Cc: Jacob Graichen

Subject: Belton Road STEP system
Attachments: S-471.pdf; RE: Sewer accounts

Hi Erin,

Per our conversation earlier today regarding the Belton Road STEP system, the City’s records indicate that the two
properties in question, 160 Belton Road and 250 Belton Road, are connected to the public sewer via a STEP system. This
conclusion is based on utility records and has not been confirmed by any field testing.

Attached is a copy of a recent email from our Utility Billing Department confirming the billing status of several addresses
adjacent to the STEP system. It shows that both 160 and 250 Belton Road are charged for sewer and water service.

Also attached is a copy of the as-built plan sheet from the STEP system construction. It shows a total of three properties
being connected to the pressure main and, although the plan sheet does not indicate addresses, two of the properties
on the plan correspond with the locations of 160 and 250 Belton Road. See the excerpt below from the City’s GIS
system.

This is pretty much all the information | have available on this STEP system and the connections. Please let me know if
you have any questions.

Thank you,

Sue Nelson, P.E.

Interim Public Works Director
503.397.6272,x 123
suen@ci.st-helens.or.us

c'm','

O e
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Jacob Graichen

From: Jamie Edwards

Sent: Tuesday, August 06, 2019 12:39 PM

To: Sue Nelson; Dawn Richardson; April Messenger
Subject: RE: Sewer accounts

Hi Sue,

Here is what each property is currently being billed; please let me know if we need to make any changes.

565 Grey Cliff Drive (Gillen) Water only

575 Grey Cliffs Drive (Hough) water only

585 Grey Cliffs Drive (Parker) water & sewer
80 Belton Road (Dickinson) water only

90 and/or 100 Belton Road (Nunn) 100 Belton Rd; water only
105 Belton Road (Belcher) water & sewer
140 Belton Road (Ward) water & sewer
160 Belton Road (Sorenson) water & sewer
250 Belton Road (Hill) water & sewer
263 Belton Road (Barker) no services
265 Belton Road (Barker) water only

371 Belton Road (Dery) water & sewer
381 Belton Road (Snow) water & sewer
Thanks,

Jamie Edwards
Utility Billing Specialist
City of St. Helens
503.366.8210

Fax: 503.397.3490
www.ci.st-helens.or.us

L&’

ONLINE

From: Sue Nelson

Sent: Tuesday, August 06, 2019 11:40 AM

To: Jamie Edwards; Dawn Richardson; April Messenger
Subject: Sewer accounts

1
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Hello,
| am trying to track down if certain properties are hooked up to the City sewer. Can someone please check to see if the

following addresses pay for sewer on their utility bills?

565 Grey Cliff Drive (Gillen)
575 Grey Cliffs Drive (Hough)
585 Grey Cliffs Drive (Parker)
80 Belton Road (Dickinson)
90 and/or 100 Belton Road (Nunn)
105 Belton Road (Belcher)
140 Belton Road (Ward)

160 Belton Road (Sorenson)
250 Belton Road (Hill)

263 Belton Road (Barker)
265 Belton Road (Barker)
371 Belton Road (Dery)

381 Belton Road (Snow)

Thank you very much!

Sue Nelson, P.E.

Interim Public Works Director
503.397.6272,x 123
suen@ci.st-helens.or.us

2
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From: Jeffrey Seymour <jeffseymour1@earthlink.net>
Sent: Tuesday, May 19, 2020 8:44 AM

To: Daniel Kearns <dan@reevekearns.com>
Subject: Schlumpberger appeal - easement issues

Daniel —
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Thanks for taking the time to speak with me Friday afternoon about the subject appeal. I’'m following up
concerning the easement issues.

In the 1990’s, our clients’ predecessors both hooked up their sewage systems to the city’s sanitary sewer
system vie a STEP system. They disconnected the piping to the drain field, and destroyed the drain field. It’s
been filled with sand and gravel since then.

Our position is that the easement on Tracey Hill’s property was extinguished by destruction in the process.
Additionally, our clients’ predecessors abandoned the easement following it’s destruction, and a number of
large trees are growing in the old drain field area.

Finally, I’ve included sections 13.14.060 and .070 from the St Helens Municipal Code and highlighted them.
These require all residences in the city with access to city sewer to hook up to it, and only allows onsite
wastewater treatment if public sewer is not available. Here, your client’s property has been hooked up to city
sewer for decades, and city code will not allow her to use an onsite wastewater treatment system again.

We would like to resolve this amicably, by agreement between our clients. To do so, I will prepare an
Easement Release agreement that can be signed, notarized and recorded.

If your client is unwilling to do this, then I think our only avenue available is to file a suit to quiet title in the
disputed easement. We’d like to avoid the time and expanse involved. Under the circumstances, I think any
defense of our claim would be meritless.

Thanks for reviewing this and getting back to me at your earliest convenience.

Jeff

Jeffrey S. Seymour
Attorney at Law

4504 SW Corbett Ave., #200
Portland, OR 97239
(503) 477-9214 phone

(503) 222-0693 fax
jeffseymour1@earthlink.net
www.jeffseymourlaw.com
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From: Jeffrey Seymour <jeffseymour1@earthlink.net>
Date: Friday, June 12, 2020 at 2:41 PM

To: Daniel Kearns <dan@reevekearns.com>
Subject: RE: drain field easement

Hi Dan —

Here’s what I got from Ron Schlumpberger in response to your email. The plan was
not prepared by a sanitary consultant, but by Ron, for now. He has installed several

septic systems in properties he’s owned, and his brother is a registered professional

engineer who does environmental work. He is having a local septic contractor look

at the site and provide his comments about its suitability for the drain fields.

Ron’s comments are as follows:

The total easement encompasses the same area the original drain field and much
more. So if your stating that the old piping or leach field lines are still in place and
have not been dug up or destroyed than they would still be there.

Grant it they are over 20 yrs old and the likelihood that they are still operable is very
slim to nil at best. But the main question the county sanitation asks is if the soil is
compatible to a leach system and normally some test holes would be dug to
determine that. But being that perk holes were dug previously and allowed the leach
field to be in that area would confirm that the soil in that area is suitable for a leach
system.

The other factor they look at is there enough area, the prior system used aprox 2500
to 3000 sq ft which is more that adequate area for a 2 bedroom dwelling, including a
repair area it would be 5000 to 6000 sq ft max. We are showing over 10,000 sq ft that
does not include any of the protection zone or steep terrain that would prohibit any
system from being developed.

The 3 factor is terrain, slope, setbacks, etc which | already eluded to above. So to
confirm the best possible place to put a leach system would be in the area that it was
previously already approved, as it met all the conditions previously and all likelihood
would meet them again, along with the fact there are many more options available
now a days than just a standard gravity flow leach system.

I’1l let you know what the septic contractor says.
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We’re offering this proposal as a way of settling things and moving on. We are not
changing our position that the easement has been extinguished, and we’ll go to
court over that if we have to. But, I don’t want to sue Tracey over this, and I’d like
our clients to patch up their differences and be good neighbors.

Thanks for getting back to me.

Jeff

Jeffrey S. Seymour
Attorney at Law

4504 SW Corbett Ave., #200
Portland, OR 97239
(503) 477-9214 phone

(503) 222-0693 fax
jeffseymour1@earthlink.net
www.jeffseymourlaw.com
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1T AGREB&ERT made this 27 % day of %_,
or, d

9% by_and between CHARLES T. BROWNLOW, grant
AP?LEGATE. grantee:

+ grantee is the owner of the following described
. crty in Columbia County, Oregon, to-wit:

“1nning at a point which is North 4°35°30" West 1223.3
eet and East 1891.3 feet from the Northeast corner of
ose Hill", Columbia County, Oregon, said point being
n the left bank of the Columbia River; thence along low
1ter line along said left bank North 31°%38' Wes. a
| nce of 266.37 feet; thence South 69°24' West o
ﬂce‘af 227.37 feet; thence North 24°36'30" West to
~on the most Easterly North line of City Ordinance
‘recorded August 18, 1969 in Book 174, page 343,
ecords of Columbia County, Oregon; thence
- 60°21° West 153.57 feet; thence South 57°16' West
‘ 43~feet to the TRUE POINT OF BEGINNING of herein
 ‘described tract, sail peint being the Northwest corue:

 of tract described i ...t ™ .0 .ecorded March 30, 1976
- in Book 137, page : Mo ... Records of Columbia County,
' Oregon: thence Sout™ 573 ' '°’ West 81.22 feet; thence

South 64°47*30" West ,.-.iu isat; thence South 46°33' West
87.50 feet:; thence South 34°02' East to the North line of
50 foot road conveyed to City of St. Helens by deed
recorded October 12, 1971 in Deed Book 184, page 1ll; thence
North 69°24' East along the North line of said 50 foot road
to the point of intersection with the West line of tract
described in Mortgage Book 137, page 12; thence

North 24°36'30" West along said West line to the point of
beginning.

& ‘The grantors, in consideration of ONE DOLLAR ($1.00) and
_other valuable consideration, 'receipt of which is hereby
acknowledged, do hereby grant and convey to the grantees, their
“heirs, succeassors and assigns, a non-exclusive easement, subject
to liens and encumbrances of record, in the following described
‘real property in Columbia County, Oregon, toswit:

That part of the following described tract lying Northerly
of the Easterly extension of the North line of Sixth Street
as conveyed to City of St. Helens by deed recorded October 12,
1971 in Deed Book 184, page 1ll:
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Rose Hill, Columbia County, Oregon ”llid
the left bank of the Columbia River; thence a
water line along said left bank North 31°38
~ distance of 266.87 feet; thence south469'24,
distance of 227+37 feet to the TRUE POINT Ol
thence North 24°36'30" West to a point on th
Easterly North line of City Otdinance #1877 r
August 18, 1969 in Book 174, page 343. ‘Deed Rect
Columbia County, Oregonj thence South 60°21' W
feet; thence South 57°16' West 46.43 feet; thence
South 24°36°'30" Eaat 251.73 feet; thence South 16°0
6.3 feet; thence North 69°24' East 200 feet to
of beginning, EXCEPT THEREFROM that portif’ :
50 foot road conveyed to City of St, Heler
recorded October 12, 1971 1n Dcad Boo 4

for the construction, maintonance, uce and repair of
vidual water-carried subsurface -awage diapou‘ sys
after called “system") appurtenant to the aboveode-cribed
property of grantees.

Grantors, for themselves and their hoirs, luccatlorl
assigns, covenants and agree to and with the grantees, their
heirs, successors and assigns, that the above-described property
of grantors shall not be used for any purpose detrimental to
said system or contrary to laws and rules of governmental
agencies applicable or related to said system.

IN WITNESS WHEREOF, the parties hereto have executed
this agreement as of the date first hereinabove written.

STATE OF OREGON )
.+ County of Columbia ) ses.
AT M&L__ 1979 )

AR
1v

Y

i e i Personally appeared the above-named Charlel T. Brownlow"
kY ~1~~x~qrantor, and Lee C. Applegate, grantee, and acknowledged the -
/32“‘ , tbregoing instrument to be their voluntary act. Before u-:"”

¢ ".‘ B

Notary Public for Oregoa
My commission expirols

APPROVED:
‘5£ LUBA Page 112
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Dear Planning Commission,

When .2 acres of beach property was sold from my mother, Kathleen Ward, to the Sorensons in
2004, it was strictly at their request to maintain and preserve an unencumbered view for their
home at 160 Belton Road. The City Planner at that time, Skip Baker, recorded findings that both
lots have significant typographic constraints due to steep slopes and wetland/repairion
protection zones that future divisions are unlikely at best. Also, under special previsions, the
finding recorded said the lots sizes, widths, shape, and orientation are such that no change in
the possible number of lots is anticipated. Because of these findings by the City Planner,
neither Sorensons nor Wards had any reason to question the truth of these statements, and
therefore believed, in good faith, that the beach property would remain in its natural state. Both
parties are devastated at the thought of construction taking place where none was intended or
indicated.

I've included photographs of the two trees brought up at the June 9th meeting. | do not have a
date for the oldest black and white photo. The next two pictures are dated November 1979 and
in the 40 years since, these two trees have stood the test of time, continued to flourish, and
deserve to remain standing. The most recent pictures, taken from the house at 160 Belton
Road, show these 150 year old trees in their current situation, which | hope can remain.

Finally, | think it's sad that the purchasers of this beautiful home are willing to damage its view
along with those of two other homes. My mother pays dearly (upwards of $20,000 per year) in
property taxes to enjoy the view from her home which she loves. The new construction will
seriously intrude upon the views of the surrounding houses, including the current one at 160
Belton Road. This is not a housing development, and the new owners should be able to make
160 Belton Road their happy forever home. It's a beautiful place, they are nice people, and we
would welcome them to do so.

Please deny the partition and allow all three homes to remain as they were intended
Thank you for your consideration,

Robin Nunn

RECEIVED
JUN 16 2020
CITY OF ST. HELENS
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JEFFREY S. SEYMOUR
ATTORNEY AT LAW

4504 SW CORBETT AVE, #200 F? E;@EI;’W
ED

PORTLAND, OR 97239

E-MAIL je??slégfsrgi)uﬁgzgthlink.net C JUNI ] 2020
ITy
June 15, 2020 Fsr HELENg

City of St. Helens
Planning Department
265 Strand Street
St. Helens, OR 97051
Attn: Jacob Graichen, Planning Director
Subj: Partition PT.1.20 (Schlumpberger); applicants’ additional evidence
Jacob:
At the end of the June 9, 2020 Planning Commission hearing on the subject appeal, you said the
hearing participants could submit additional evidence for the record. I am providing a document
the Applicants prepared, which includes narrative and photos related to 3 issues:
1. Belton Road Width is satisfactory
2. Protection and preservation of vegetation and wildlife on property
3. Location of driveway to parcel #2
Thank you for providing this to the Planning Commission members.

If you have any questions, please get in touch.

Sincerely,

Jefiyiey S. Seymou

Jeffrey S. Seymour
Enclosure

Copy: Client
D. Kearns, attorney
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Evidence supporting a skinny street

Belton Road is the main access road to a very unique area of St. Helens. This road has
had a non-conforming width for many years, even when the city paid to pave a section of it,
they did not increase the shoulder or make any safety improvements to the 90 degree turn.
The topography of this road consists of hard bedrock, steep terrain, and a nearby wetland.
Although this topography makes it challenging in spots, it is not known to be a problem for
neither the residents of Belton road nor the first responders that provide protection and
service to the area. Unlike Grey Cliff road, the adjacent road over the rock bluff, Belton road
has several regions of the roadway where the width widens and safely allows two vehicles to
pass or turn around if needed. We believe these regions help contribute to the roads safety
and agree to the conditions set forth by the City Planner, to enhance the road by providing
the required 24x30 turnout. The new turnout will be located on the 90 degree turn and
another two will naturally occur as we meet driveway requirements. These regions are
highlighted in the provided survey map to better visualize.

To request any further improvements to Belton Road would be an unreasonable request
due to the reasons stated above and the fact we are only adding one additional dwelling, the
same amount as an ADU would put on the public services. Lastly Belton Rd is a dead end road
with the possibility of only one or two additional dwelling units to be added in the future. The
road has little traffic, less than 100 average trips per day, and its residents drive at a slower
speed and maneuver the roadway with respect to the neighboring homes.

No outlet sign posted by the Elks
Lodge, forewarning travelers that
Belton road has no through access.




We have provided the following photos to help you better visualize
Belton road and the different areas in question on both proposed
parcels one and two.

Steep slope with rock wall terrain on
left side of road on 90 degree turn
leaving applicant property.




Location of proposed turnout on 90
degree turn on Belton rd.




View from proposed turnout off 90
degree turn to increase visualization
down Belton rd.




Looking up Belton road going
towards applicant’s house. Photo
illustrating steep terrain with mature
trees on right side of roadway.




Same location as previous photo,
now on the left side of Belton road
going up to applicant’s house. Wet

land D-16 (Dalton Lake) near
roadway




Same location as previous photo,

imity

now illustrating the close prox

of the roadway and steep terrain
down to D-16 wetland (Dalton Lake).




Belton road looking up in the
direction of the applicant’s house

(Widening of narrow road visible)
(Road changes from 11ft to 18 ft.)




Second view of Belton road.

Widens on both ends with good
visualization of oncoming traffic.

WL




Example of large truck using turnout
to back up on Belton road.




Belton Road intersecting with Grey
Cliffs Dr.

(Arrow indicates location of parcel
two driveway)




Survey map illustrating the proposed
turnouts




Evidence that we are protecting and preserving nature

During the meeting that took place on June 9th several concerns regarding
protecting nature were discussed. These concerns included, potential eagles perching on
nearby trees and the maintenance of vegetation near and around protected wetlands.
The tree that was discussed in the meeting was a large fir tree that stands in the middle
of parcel two at the edge of the beach. The location of this particular tree is well outside
of the 75 foot protection zones of both the D-16 (Dalton Lake) and the D-17 (Columbia
River). The concern for this tree was based on the occasional perching of eagles and
other birds and that its removal may decrease the presence of these birds in the area.
While it is true that eagles and other birds occasionally perch in this tree we do not feel
it is fair to say that its removal would prevent any bird from returning to the area, due to
their being no visible eagles nest in the tree as well as there being many other large trees
along the water’s edge that are also frequently visited by these birds. To help illustrate
this we have provided a photo of the large fir tree in question as well as a photo looking
down river at several other large trees near the water’s edge. We feel confident that
this photo accurately shows that an eagle’s nest is not present in this tree as they are
very large in size and fairly obvious from a distance. In fact we can clearly see a nest up
river on the Washington side in a large maple tree. Removal of this tree is a safety
concern for parcel two, as it is very large and could potentially be very harmful if it came
down in the future.

The second concern that was discussed in the meeting was the maintenance of
vegetation near and around the protected wetlands. This topic became personal to us in the
meeting when we were falsely accused of spraying pesticides on blackberry bushes near the
wetlands on the beach. We do admit that we trimmed the bushes with a hand trimmer and we
do have photos both before and after to illustrate this. We do not currently nor have we ever
used pesticides on this property. We purchased this property in October of 2019 at the end of
a dry summer. The grass and vegetation on the beach is commonly dry at that time due to the
time of year and the heat of the sun on the region. We believe that is why the vegetation
appeared brown in color as the appellant described and as her photo suggested. That being
said, while we fully intend to preserve all wetlands and protection zones we also want to do the
necessary maintenance on our property to ensure its safety and the safety of our neighbors
from fire and pest. After completing the survey with the nature specialist Staci, she confirmed
that blackberry bushes are considered an invasive species and that they can be removed with a
hand trimmer on both protected and not protected zones without a permit. After walking the
beach and the nearby wetlands, Staci was able to mark the one native plant on the beach. This
native plant is an oak tree and is located just outside our property line further down the
beach. After receiving the notice from the city we have complied and stopped all work and
maintenance of the vegetation. We have provided a photo to illustrate the lack of maintenance
and just how invasive and quickly they grow.



Photo illustrating approximate
location of future house for parcel
two, and integrity of neighboring

views.

Yellow arrow- location of appellant’s
house located high on bluff

Red arrow- location of Ward’s house,
view unaffected

Green arrow- approximate location
of house for parcel two




View from beach towards Dalton
Lake illustrating large overgrowth of
blackberries and grass.

(Region where appellant claimed
pesticides were used)




Fir tree in question on parcel two




Large trees at water’s edge




View towards beach before
blackberries were trimmed and
before tractor was used.




After blackberries trimmed with
hand trimmer




Beach region after the tractor was
used to gather trimmed blackberry
bushes.

(Dirt visible on hillside
Red arrows-indicate protection zone
border from D-17, tractor did not
extend into protection zone)




Evidence supporting that the driveway cannot be moved to the opposite side of the
property

Addressing the concern of moving the proposed driveway for parcel two to the
opposite side of the property, is limited for several reasons. These reasons include the
location of many mature trees, steep terrain, protection barrier from D-16 (Dalton Lake),
and the location of the current holding tank for the house on parcel one.

As illustrated in the photos and survey map that have been provided, 7-8 large mature
trees would need to be removed in order to provide enough room for the appropriate
driveway width down to parcel two, this number is double the number of trees that
would be removed by simply moving the driveway to the other side of the property like
it is proposed in our original application.

The second obstacle we are faced by moving the driveway is the steep terrain. As
you can see in these photos, the grade on this side of the property is steep and would
require several curves in the road to accommodate natural barriers. This creates more
challenges for us when the opposite side of the property is much easier with its long
straight stretch of roadway with a more gradual grade.

The third obstacle is the protection zone from the nearby D-16 (Dalton Lake)

wetland. Illustrated by the stake seen in the provided photo, the 75 foot protection zone
from Dalton Lake extends up the hillside and would require us to move the driveway
several feet over closer to the current house on parcel one. While there is room for this,
it is also the reason so many mature trees would need to be removed as it pushes the
driveway directly into several larger groupings of trees.

The final reason moving the driveway for parcel two is not reasonable, is the
location of the current holding tank for the house on parcel one. Moving the driveway to
this side of the property would place construction of the driveway right next to the
holding tank, which could present risk to the integrity of the holding tank during
construction.

Finally after consulting with Dave Reynold’s surveying, he confirmed that the
safest and most reasonable location for the driveway for parcel two is where it is located
on our original application.



Photos illustrating the challenges of
moving the driveway to the opposite
side of the property.

Steep terrain is visible as well as
barrier from nearby wetland.

Red arrow- illustrates a stake
marking the D-16 protection zone
border




Because of the protection zone, the
driveway would be pushed to the
left towards the large groups of
mature trees.




June 14, 2020

My name is Hunter Blashill and I am the son of the appellant, Tracey Hill. I’ve lived at
the 250 Belton Rd. property from its purchase until March of this year when I started attending
OSU. I continue to visit the property on breaks and holidays. I’m writing in opposition to the
proposed partition of the property at 160 Belton Rd. on three grounds: Concern over the impact
of the partition and development on the trees and sensitive lands it borders, the suitability of the
access road to facilitate the additional traffic of the construction and future residence of another
home, and finally the issue of the shared easement between the two properties.

In regard to the shared easement, I understand that the primary issue for the commission
is whether the state of the easement affects the fate of the partition. We have direct evidence
indicating the Schlumpbergers’ knowledge of the existence of the easement from the beginning
when they acquired the 160 Belton property. This evidence comes from both the title companies
involved in the sale as well as the testimony offered by Mr. Sorenson on the June 9™ meeting.
Rather than contacting my mother to try and hash things out before it became an issue, they first
hoped she wouldn’t notice, and then tried to bully her into going away. Instead of seeking to
resolve things amicably, they simply threatened to sue. Please rest assured that in the event of a
lawsuit, the facts at hand and the prior case law ensure that the legal validity of the easement will
be upheld. I ask the commission to deny the partition because the fate of the easement will
absolutely affect the validity and development of the partition.

With respect to the second issue of the sensitive lands impact and the removal of trees
prior to undergoing a tree plan, Ron Schlumpberger seems to have ample experience in
developing residential properties. In addition, he appears to have connections with professionals
in that field of expertise. And yet, we are being told that Andrew Schlumpberger, under his
father’s guidance, was ignorant of the sensitive lands buffer and the need for a tree plan. The
Schlumpbergers authorized heavy equipment to remove vegetation well within the sensitive
lands buffer. The Schlumpbergers authorized the removal of several large, mature trees which
otherwise might have been able to be preserved. Again, I remind the commission of the father’s
experience and connections in regard to property development. With that in mind, it seems like
the Schlumpbergers prefer to ask forgiveness rather than permission. I ask the commission to
deny the partition because prior actions demonstrate a risk for continued disregard of the
sensitive lands buffer, and of regulations requiring the documentation and preservation of native
tree species.

In regard to the third and final issue of the road access, the road as it currently exists past
the Elks Lodge is already woefully insufficient for the current level of vehicle and pedestrian
traffic. The lack of serious accidents speaks far more to the diligence, care, and responsibility of
the residents than it does towards the suitability of the roadway. Given the current level of
vehicle and pedestrian traffic, it’s only a matter of time before a serious accident does occur. I
ask the commission to deny the partition because the proposed turnout will not solve the issues
created by the single lane, 11 ft wide road that bottlenecks all traffic past the Lodge. The
additional traffic caused by the construction and occupation of another home will only
exacerbate our existing road issues.

Hunter Blashill RECEIVED
JUN 16 2020
Oty OF ST. HELENS

LUBA Page 141



(7p)] "
§ o &, 67210 @
R g T T Yy |
§ E - )i = 337L /L/e/ws‘ P _/ﬂﬂﬂ‘ﬂ; 4/””7/‘53'6’/\}
S 2RE & I % Sanh Gras
AN § = CA‘] Uapne .
IRV =
S g W = 1/ ‘_ e
5 I T % = //L/z, Let me introduce myse/f Tin
f f § @ % N jt eanne \%Mn‘saﬂ, 78 JeRrs A anp A
: : NN = =< T | Sfroke vickim, avo my S yeﬁ}’_a/p(
: 2 2 SO0 XS | hwhmo. we sl 1 140 Bediw o
P w0~ % & = | M"]O@-# 1o the, Schlumpberers, e
Lo NI P | S .
NS Y) NS - Leel ¢l pefed 1o write #iter Zisf'fvj
| ?}3 <N N o *ow'ﬁfesdﬂ niah+meekiy, *pmm
% 3 N
2ZQ B Zoom Lnwo Ho Geritt 5 Lo Fibemenk,
ggg i /. Me. fndvew kiew pboud The
%% %. ;_j:i_; en gﬂiﬂeﬂﬁ £ WAS recoreoeo /i -ﬁe/
28 i title ordew 306779009081 312,
Tt X

5%41‘/* Aftr we gecepled 45 o oo
7]/ Anééﬁnﬁ invided e /gﬁdfcfu) ol
%@ VM% out dipin Seld pnp sewer
55 Aup gp over other /i povtandt-
int, T/;g/ drain $qeld pc e e

LUBA Page 142



~
#
i
{\j’ j
Lo
e

éié»feré v, Si,if;f" Gﬁ@%éﬂ ,

2.7he deglns iR v guetion io 47
Lenot /,g‘éééglw”ﬁf 111/ hno 150 yéﬁ‘% o/d.
T sifs i) the bk o bl the
Vi Vex. 2 YEASHNG }7;;?% R Lo iz /m/ 1<
Enqles Avp O3 5"%/67 I the 1996
Crooo 1he (efumbin Kive om0
Damn Cake fewep To 3&?‘ her pnw
Lhppede #H Fhe frunk of free.
Oveir the. yenrs we hap #hnf Carge
Aree +ripmrr bf Fred Fﬁ% o
Ho keop, i+ henlthy. Plense pre resenve
Hhis beadital, henfthy f7¢¢ .

5 f%" WAS CVevipnt 1o me Alie
ij";g; fFenin /f/;ﬁ“f” mr, /7{?2 réw 5;);; g;{ not
want %’é, house bt 0 r?j’j +o

Aagelop the proper zg Ay o)k

3

s he /«ﬁww +he revaty AND

LUBA Page 143

e

benhel

hic o0& (e, C

7, Die is ndt AV lssue, b@f 7 i,i,sm’({
Jo cnyy, The spithL iihr;irfﬁs—@iw

v oipd o b the hoyne WAS f;?(f iffj«i

(i @mﬁ/ﬁm "y s ?ﬁ?f/?ﬁ?é—~fﬁw |
sAip [+ wad A AN {V(,?%bﬁ{;g’ ?;&/
cmnll C hild . Wwe if?f.ﬁaL ) (?sz g»; 5?@@
C;«*f“ﬁf%{(?i'}f / éiff:’i’{‘;f’; Q‘{EW? bwﬁ?% !f?:"f!; ale
%}C};@@!} ‘N g};ﬁf“ hotge A7 AL

No [ 55ULS:

Wé /é’%\} ¢0 buy Zy’@m@i yiet %;‘:}@'rjﬂ
| povev 4o Jitl the.
avo Lot hronereo 10 /i

I

§

% co
\Lopane SSalems
Aaq 0T e i
7SS I lmer VR
[ e 7y w“?
feizan, O&



ﬁﬁCEN gD

JUN
ciTY OF

11200

ST, HELENS
My name is Kathleen Ward. | am the property owner adjacent to the Schlumpbergers on
the St. Helens side of their land. | am also part owner of the wooded waterfront

property near Dalton Lake and the rest of the beach area adjacent to Schlumpbergers
on the Columbia City side of their land.

“Please Don’t Build on the Beach”

Originally my family owned all of the beach, Dalton Lake and the woods between the
lake and the Columbia River, all the way to Columbia City. Some years ago when the
State of Oregon decided to replace land from Chimes Crest because of the four-lane
highway near Columbia City, we were required to either sell land from the Dalton Lake
area as wetlands replacement or have it condemned and receive no remuneration.
What choice did we have! In later transactions, the city acquired part of that area, but
as it is now, we own some of the rest of the beach and a strip of wooded riverside area
between Schlumpbergers and Columbia City. After my brother Chuck Brownlow died in
2011 his undivided half of that parcel passed on to his children---Ron Brownlow, Darla
Morely and C.T. Brownlow. | own the other undivided half of the parcel.

Four generations of our family have lived here, and | trust that our two little ones of the
fifth generation, just born this year, will someday also set foot on this land. | feel very

strongly about protecting the beach property from having a house built upon it. Tome
it is almost as a sacred trust---a duty, perhaps, to keep this pristine land from becoming

“part of a development area.

So, please listen for a few moments, not just with your ears, but with your hearts. | want
you to understand why preserving the beach and other woodlands is a vital heritage to
secure, not only for today but for the generations to come. There is so little untouched,
pristine land remaining along the Columbia River, at least, near our communities of St.
Helens and Columbia City, that we have a responsibility to guard what little is left.

I don’t mind telling you | am 87 and 1/2, born and raised in St. Helens, and have always
had a home here. When | was young, my family purchased river front land down below
Columbia City near Trestle Beach. But during the 1940’s a large, aluminum company
insisted on buying our land. Because my family owned and operated the St. Helens
Sentinel Mist, we were told we had to sell or there would be repercussions against the
newspaper and it would show that we were against progress for the community. We
were bullied, so to speak, into selling, even though we didn’t want to do so. They had
more power and more money than we did. After a time, that company changed its mind
and never did follow through, but the land was lost to us.

Later, closer to St. Helens, we purchased land from Lena Dalton and also from Howard
and Nellie Mansfield. And that is the land that became part of my inheritance handed
down since the 1950’s. My mother, Berenice Brownlow, built her house in 1953 and the
beach area came to be known as Brownlow Beach. Over the years, Mother and my
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brother Chuck sold pieces of the land when necessary, usually so they could pay taxes.
And there were friendly transactions, also. Mother donated the Botanical Garden area
to the city and Chuck’s original house site is where the Elks Lodge was built. After that,
Chuck built his house on the property we are now discussing. When, because of his job,
he had to move to Alaska, he sold the house to Richard and Jeannie Sorenson. A few
years after that, Sorensons purchased a strip of the beach property from me. They loved
their seven mile down-river view, and they wanted to be certain to preserve it. We
agreed on a very “user-friendly” price because we were friends. We were in accord that
the beach should always be left untouched.

Our original property, nearly 70 years ago, had extended from the start of Belton Road,
which by the way Mother named for my father’s family estate in England, and it ran all
the way through the woods clear over to Grey Cliffs Drive. Some of you listening, have
beautiful homes with property carved out of this area owned by my mother. But
always, houses were secluded and the neighbors were friendly, helping one another.
No one wanted to build in such a way as to offend another’s view of our beautiful
Columbia River.

Years later, although they had always intended to stay here, because of health issues
Sorensons put their house up for sale. When Schlumpbergers were interested in buying
their house, Sorensons lowered the price considerably, wanting to be kind and helpful
to a young family. So they sold their home to Andrew and Lindsay in all good faith,
believing the couple loved the house as they did. And we neighbors were pleased
someone had moved in wanting to fit into our neighborhood.

But Schlumpbergers did not intend to keep the Sorenson house as their home. What
they wanted, was the beach for a house site.

This brief history is the backdrop for my present concern at allowing Andrew and
Lindsay Schlumpberger to divide their property into two parcels. This area is so special
in its secluded beauty that everyone is careful to protect the environment. Every home
is built so as not to violate anyone’s view of the river. | have nothing against Andrew
and Lindsay personally, but | want them to be aware of how much their wishes impact
our guality of life and the concern being created among neighbors.

When Lindsay first told me they wanted to build on the beach and might want to buy
some of my land, | was stunned. In the first place, whoever heard of building on sand!
And if memory doesn’t fail me, I can remember at least twice in years past when that
very beach flooded because the Columbia River over-ran its banks and merged with
Dalton Lake as well. Not good!

Secondly, the beach is the perimeter of the wetlands/wooded area full of natural wild

life of animals and birds. The Friends of Dalton Lake have been compiling the number of
various bird species around the lake area and near the river. At certain times each year
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Canada Geese frequent the beach. | have watched them teaching their little ones to
swim. One parent is in front of the line and the other at the rear. In between is a
bobbing row of six or eight little ones navigating waves taller than they are! Eagles,
ospreys and herons are frequently seen fishing along the beach. We used to joke about
one, very large blue heron who made his home in the trees of Dalton Lake. He flew past
every morning about 7:30. As he galumphed along (that’s how they fly) while on his way
upriver toward St. Helens, we’d say, “There’s goes Mr. Heron on his way to morning
coffeel”

| can’t guarantee that Lewis & Clark camped in this area but we know Native-Americans
lived here because we have found arrow heads and our family even found a hollowed
out stone probably used to grind corn. | am no longer able to navigate my access to the
beach, because 1 fall easily, but | certainly enjoy the beach every day, with my eyes---
countless times a day!

Our land next to Schlumpbergers is not registered as a nature conservancy but we are
treating it as such, and we may do that someday. We'd like the abundance of wild life,
deer, smaller animals, birds and the indigenous plant life to remain undisturbed.

Our quality of life will be diminished greatly by the sounds of pile drivers necessary for
securing footings in sand and | can’t imagine the effect of construction sounds so close
to this sensitive area. Some species will no doubt find other places to live, although
where would they go? Three maple trees have already been taken down and more will
have to be cut--- my afternoon shade, if Andrew and Lindsay’s road has to go in along
my property line. | have made it plain that | do not want their access road on my
property. | teach piano lessons in my home, during ordinary times, and do not want
traffic problems for my students and guests who visit.

Other trees are important, also. There are two mature fir trees in part of the area where
Andrew and Lindsay want to build. One, the healthier and taller one, Andrew said would
have to come down. It’s probably at least 150 years old. The other fir tree, not quite as
tall and healthy, is on my property. But for the safety of their family, if they are
permitted to build on the beach, that tree also will have to be cut down. This is sad! For
years we have watched ospreys and bald eagles land in the tops of those trees. When
that happens | often run for the binoculars! Once | watched a community of crows
dive- bombing an eagle. He sat there unconcerned, but ducking every time a crow
almost hit him.

And today, just as | was writing about this situation, my granddaughter Holly who was at
my house, came running upstairs, saying, “Grandma, two adult eagles have landed in
Andrew’s tree and they are necking.” Perhaps they have nesting plans?

Several weeks back, after Lindsay and Andrew, Robin and | had walked over their
proposed building site, they asked me to sell them a small piece of land along the edge
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of their property. | wanted very much to be friendly even though | am sure they knew |
was not happy about a house being built that would be “framed” so to speak in every
window of my house on the Columbia City side. So | listened and considered agreeing.
They explained how they could reposition their house closer toward the main house if |
would sell them some more property and they drew up three options. Although | had
seriously considered their first request, when | saw that one of the options would add
two acres to their property, | became concerned as to where this might be heading. |
didn’t want to accuse them of deception, but | knew they had not been forthright with
Sorensons, and | feared what other developments might later be planned if they had
more land---that is, if you, the planning Commission approve the division of their
property into two parcels. This area is not suitable for a housing development.
Obviously money is an issue here since they really could tear down Sorensons’ house
and rebuild their own if they don’t like the house they already have. And they would
have the blessing and good will of all the neighbors because no one would be affected.
But they want to sell that house for the money.

Please, consider carefully, Planning Commission, the responsibility you have to help us
preserve this beach which is so close to being one of the last remaining sanctuaries of
wild life, and part of the daily thoroughfare of herons.

Thank you for listening,

Kathleen Ward
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City of St. Belens

Planning Commission
Approved Minutes June 9, 2020

Members Present:  Chair Hubbard
Vice Chair Cary
Commissioner Cohen
Commissioner Semling
Commissioner Lawrence
Commissioner Webster
Commissioner Pugsley

Members Absent: None

Staff Present: City Planner Graichen
Associate Planner Dimsho
City Councilor Carlson
Community Development Admin Assistant Sullivan

Others: CT Brownlow Laurie Brownlow Robert Sorenson
Jeanne Sorenson Brandon Sundeen Hunter Blashill
Kathleen Ward Daniel Kearns Patrick Birkle
Jen Pearl Tracey Hill Robin Nunn
Kristin Quinlan Bryan Denson Jeff Seymour
Brandon Deahl Shauna Lewis Andrew Schlumpberger

Lindsey Schlumberger Ron Schlumpberger

1) 7:00 p.m. Call to Order and Flag Salute

2) Consent Agenda
2.A Planning Commission Minutes dated May 12, 2020

Motion: Upon Commissioner Semling’s motion and Commissioner Lawrence’s second, the
Planning Commission unanimously approved the Draft Minutes Dated May 12, 2020. Vice Chair
Cary and Commissioner Pugsley did not vote due to their absence from that meeting. [AYES:
Commissioner Cohen, Commissioner Lawrence, Commissioner Webster, Commissioner
Semling; Nays: None]

3) Topics from the Floor: Limited to 5 minutes per topic (not on Public Hearing
Agenda)

There were no topics from the floor.

4) Public Hearings (times are earliest start time)
4.A 7:00 p.m. Conditional Use Permit at 254 N Columbia River Hwy — Brandon
Deahl and Shauna Lewis
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Chair Hubbard opened the Public Hearing at 7:02 p.m. There were no ex-parte contacts,
conflicts of interests, or bias in this matter.

Associate Planner Dimsho entered the staff report dated June 2, 2020. Dimsho introduced the
proposal to the Commission as presented in the staff report. She said the applicant is
requesting to establish retail use and an artisan workshop. She said the workshop would be for
preparing garden art using castings. Dimsho mentioned that to access the site you must
traverse onto some private property and some Oregon Department of Transportation (ODOT)
Rail right-of-way. She said it is all Houlton Business zoning, so that means it is a mixed-use
zone. She said it is mostly commercial use in the area except for some townhomes which were
not on the map presented. Dimsho mentioned the existing building closer to the railroad on the
property is the proposed retail location and the shop in the back is where they would do all their
cast work. They also hope to use outdoor storage to showcase their product which is what is
triggering the Conditional Use Permit..

Dimsho said the first criteria that needs to be considered is that the space needs to be of
adequate size for the proposed use. The site is a large area with lots of outdoor display area.
She mentioned the applicant is proposing an addition to the workshop and they are proposing
an addition to the retail space in the form of a deck. She mentioned the current deck will be
redone and that is also where the applicant is proposing an ADA ramp. She said there is plenty
of space on this site for those improvements.

The second criteria Dimsho said is that the characteristics are suitable for this use. She said
they would need legal, public access to the site. They will also need to meet any requirements
for the Building Official and Fire Marshall.

Dimsho said the third criteria is that the facility would need to have adequate capacity to serve
the proposal. She said it is currently hooked into City water, but that it was not hooked into
sewer. She said the Building Official had mentioned it would need to have access to sewer
discharge. Dimsho said the nearest sewer line was 190feet. She said they have two options to
solve the Building Official’s concerns about sewer..

Dimsho said the zoning requires ten percent of the site to be landscaping, which was not shown
on the applicant’s plan and based on her site visit, it was void of landscaping. So, this would be
a condition needed for approval. She also mentioned they require screening for outdoor
storage. She said they currently are constructing a six-foot cyclone fence with black slats. She
said they are also required to have four parking spots including ADA spot and the way the plan
is presented now, the screening would have to soften the impact of their parking. She said there
are options for creating the parking on this site, but the plan presented was not to scale. She
also mentioned they are required to screen HVAC and dumpsters. She also said they require
paved walkways to all entrances.

There was a small discussion about screening and landscaping.
In Favor

Deahl, Brandon. Applicant. Deahl was called to speak. Deahl spoke about what his business
does. He said they make cast stone or concrete statues, bird baths, benches, and decorative
yard pieces. He said they would be making them onsite and store all their molds. He said the
front building would be a cleaner environment to be able to sell some of their smaller pieces. He
also said the outdoor storage space would be a garden area, with plants, paths, and
landscaping where they could showcase their larger pieces. He said the only thing that would be
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stored back there would be the pieces they make. He said he would not be stacking any of their
products. He said he was hoping to take this vacant space and turn it into something beautiful.

Vice Chair Cary asked if they had spoken to the owner of the property for access to the site.
Deahl said they have a verbal agreement with them but have had a hard time connecting with
them. They do know access is a condition before they can have occupancy.

Vice Chair Cary also asked about the sewer access and how would they be hooking into sewer.
Deahl mentioned that they have been in contact with the Public Works Department and they are
hoping to have the unfinished sewer line tested, inspected, repaired, and completed. They are
working on an public utility easement for the main line too..

Commissioner Pugsley asked about the restroom on site. Deahl said there is a restroom on
site, but it was done incorrectly and possibly illegally. They will be correcting this issue.

Neutral

No one spoke as neutral testimony.
In Opposition

No one spoke in opposition.

End of Oral Testimony

There were no requests to continue the hearing or leave the record open.

Close of Public Hearing & Record

The applicant waived the opportunity to submit final written argument after the close of the
record.

Deliberations

The Commission discussed a few of the conditions and there was a small discussion about the
sewer line and screening. Commissioner Pugsley also mentioned some of the historic value
this property has.

Motion: Upon Commissioner Webster's motion and Commissioner Pugsley’s second, the
Planning Commission unanimously approved the Conditional Use Permit as written. [Ayes:
Commissioner Semling, Commissioner Lawrence, Commissioner Webster, Commissioner
Cohen, Commissioner Pugsley, Vice Chair Cary; Nays: None]

Motion: Upon Commissioner Webster's motion and Commission Semling’s second, the
Commission unanimously approved the Chair to sign the Findings when prepared. [Ayes:
Commissioner Semling, Commissioner Cohen, Commissioner Lawrence, Commissioner
Webster, Commissioner Pugsley, Vice Chair Cary; Nays: None]

4.B 8:00 p.m. Appeal of PT.1.20 at 160 Belton Road — Tracey Hill

City Planner Graichen opened the Public Hearing at 8:04 p.m. There were no ex-parte contacts,
conflicts of interests, or bias in this matter.

Graichen entered the staff report dated June 2, 2020. Graichen introduced the proposal to the
Commission as presented in the staff report and the additional information received after
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packets were mailed. He said it was originally an administrative decision for a partition of a
property located at 160 Belton Road. It is adjacent to Dalton Lake and abuts the Columbia
River. He mentioned the access road is predominantly 11 feet wide. He mentioned that the
proposal is to split the property into two parcels. One already has a house on it and the other
they would look to develop. He said per the Sensitive Land rules there is a 75-foot boundary
from Dalton Lake and the river that is required. He said the applicant did conduct an
environmental assessment to determine those boundaries. He said they want to make sure the
net buildable space, after those boundaries were determined, is still a suitable lot size for new
construction. He mentioned the applicant proposed an access easement to the south of the
property over parcel one to get to parcel two. He also mentioned the easement for the septic
drainfield that is shared with the subject property and 250 Belton Road.

Graichen mentioned there are three issues raised for this appeal. One was concern about
removal of protected vegetation. He said they did investigate twice and did not see any new
concern. He said they did get into the buffer a little bit, but it was mostly Himalayan black
berries, and no large trees. He said they used that to educate the applicant and the rules for
sensitive lands. The second concern was the easement for a drainfield. He said the significance
of the drainfield is you are not supposed to put roads on it or construct utilities within 10-feet of
the drainfield per the County. He said the debate between the validity of the easement is
between the applicant and the appellant, but they do need it to be resolved for the Partition
because the Commission does not want to create a parcel that does not have access. The third
concern is road access to the subject property. The road being predominantly 11-feet in width is
not something they would allow in construction and access today. Public welfare must be
considered when looking at the access. He mentioned that one of the conditions, if approved,
would be to add a 24-foot turnout. The Commission can decide if this is enough or they can
request more. He said they could also say that this was too much traffic impact to this area, and
they could deny the proposal.

Commissioner Cohen asked how many times the property could be partitioned. Graichen said
they recommended against partitioning the parcel anymore because of utilities, access, and
sensitive lands. Commissioner Cohen also asked why the Commission should not wait to
decide on the Partition until the easement is under an agreement between the applicant and the
appellant. Graichen said because the State statute does not allow staff to delay it.He also said
they ended up amending the decision once, and he advised the applicant they would need to
take care of the easement or to find a different way around it. He said the Partition would be
valid for a year, with potential time extension, and it is conceivable that the easement issue
could be resolved in that validity period.

In Favor of the Appeal

Hill, Tracey. Appellant. Hill was called to speak. She lives at 250 Belton Road. She said her
house allows her to see all the nature that lives nearby. She has seen herons, eagles, and
many other wildlife. She said that her neighborhood is filled with people who have lived in these
homes for many years. She said before she purchased her property, she did a lot of due
diligence. She said she found out about her easement, she learned about it and what it was for.
She said she learned what a STEP system was and how the sewage worked on this property
she now lives on. She also mentioned how sewage has been a problem on these properties in
the past. She said she became very familiar with different ordinances that protect the land
around here and her responsibility to the sensitive lands that surround her home. She said that
her easement was an insurance policy for her so that if the STEP system failed, she would still
be able to live in her home. She said she has called the County Sanitarian, the Public Works
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Director and other City entities and spoke with them about the validity of her easement. She
said just because the easement is not in use currently, does not take the validity of it away. She
said it protects the area on which is sits. She said it is bordered by and in some cases sits on
the sensitive lands area. She said it protects the lake and the river. She mentioned her
interactions with the applicant have been unpleasant.

Kearns, Daniel. Appellant. Kearns is the attorney of the appellant. He mentioned the
easement is shared by both properties and that it is large. He said no use of the easement is
allowed except for that of the drainage field. He said the parcel that is in question does not meet
City code for access. He asked for denial of this request for partition, as the application, even
with conditions, will be hard to complete within the allotted time frame. He said based on City
code, the parcel, the way it sits, cannot be partitioned. He discussed the infrastructure of the
step system and how it requires consistent maintenance. He said if there was any reason that
the STEP system was to fail, the drainage field would be needed. He said the easement is an
important insurance policy for his client’s property. He said besides the easement, he does not
think the Commission can approve the Partition based on City code for access and Sensitive
Lands guidelines.

In Favor of the Application

Seymour, Jeff. Applicant. Seymour is the attorney for the applicant. He said they prepared a
preliminary tree and road improvement plan for the partition. He said the applicant has not used
poison to remove invasive species. He mentioned after receiving a letter from the City that the
removal was improper, they have not been down in those areas since. He said they did cut
down a few trees that were in the access area. But the tree plan meets the requirements of City
code. He said the easement is null and void because the septic system it was created for has
been destroyed. He said the road access is something they are working to resolve and realize
there will be a large expense to make it meet code. He requested the Partition be granted as he
believes that there is plenty of time to resolve the easement disagreement and conditions within
the year that the Partition would be valid.

Schlumpberger, Andrew. Applicant. Schlumpberger was called to speak. He spoke about the
sticker bushes that are in the shrubs that get on his dog and family members. He spoke to a
surveyor who suggested he would need to trim out a pathway to figure out where the property
lines and 75-foot boundary is for the Sensitive Lands. He said he used a gas-powered trimmer
and a tractor to make this pathway, not poison. He said the wetlands specialist gave him
instructions on how to remove the invasive species. He said he stopped after he received the
notice from Graichen and has not done anything since. He also mentioned that his experience
with the appellant were unpleasant. He said he did not know about the drainfield easement
when he purchased the house.

Vice Chair Cary asked if it was possible to use just part of the drainfield easement instead of the
whole portion. Seymour said they would be fine with using part of the draingirlf easement if the
appellant would agree to it. But he said that the appellant has said many times she would
prolong this and cost them as much money as she could to block the partition. Vice Chair Cary
also asked why they chose the south side of the property for the access to parcel two.
Schlumberger said it was where the property lines would end up. He also said partly because of
the current access and the 90-degree turn.

Chair Hubbard asked if the escrow showed the easement. Seymour said it looked like it was a
sewer line, not an easement. Chair Hubbard also asked if the new system was in the same
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place as the septic system that was destroyed. Schlumpberger said the appellant’s tank was
located on her property and his was located about 10 feet on his property.

In Favor of the Application

Schlumpberger, Ron. Schlumpberger lives at 1400 Second Street in Columbia City. He said
that he was excited to have his family close to him. He mentioned that before they purchased
this property, they were told that there would not be an issue to partition it, so they decided to
move forward. He said they hired an engineer to make sure the system was working correctly.
He said the easement was a surprise to them but felt it would be an easy fix because the old
system was destroyed and made it null and void. He mentioned that the appellant was going to
do whatever it took to delay the partition and that she was not willing to work with them.

Schlumpberger, Lindsay. Applicant. Schlumpberger lives at 160 Belton Road. She said she
felt that her family and their character was in question. She wanted to clarify that they are not
looking to steam roll through the community or to cause problems. She said they try to be
friendly with everyone and has tried to communicate with all the neighbors. She said there is a
lot of stuff that needs to be maintained and they are trying to be diligent and responsible
homeowners and take care of their property. She said it was not necessary to partition their lot,
but as homeowners they can.

Neutral
No one spoke as neutral testimony.
In Opposition to the Application

Nunn, Robin. Nunn lives at 100 Belton Road. She said the applicants are nice people, but she
is not ok with what they are doing to the property. She is concerned with where they are building
the new house as it could cause damage to the new construction, but also interferes with the
neighbors unencumbered views. She feels this property is the applicants through a loophole
and what they are proposing is creating division in their neighborhood. She said she is worried
about the new construction interfering with the wildlife that currently lives there and the Native
American artifacts that are there. She said dividing it will bring property values down. She said
the beach is not supposed to have people on it. It is owned by her mother and that when people
are walking through it is trespassing. She is concerned about the safety of the road as well.

Ward, Kathleen. Ward lives at 140 Belton Road. She said originally her family owned all the
beach property. She said the state acquired some of their land to have it declared wetlands.
She said that four generations have lived on this area and she feels strongly that they need to
protect the beach from being developed. She said it was important because there is so little
pristine land along the Columbia River that is untouched. She is concerned that the
development will interfere and hurt the local wildlife and vegetation that lives there. She said the
previous owners came to an agreement with the applicants that this beach would remain
untouched and undeveloped. She is unsure why the applicants would want to go against this
agreement. She is concerned their proposal is divisive in her neighborhood.

Blashill, Hunter. Blashill lives in Corvallis. He said he is the son of the appellant. He said his
interactions with the applicants were not pleasant. He mentioned there was a strong suggestion
that the applicants did use poison to remove plants. He said he was concerned about the foot
traffic that adding another home and opening beach would create for the already problematic
access. He mentioned there was a large elderly population that lives in this neighborhood and
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the narrow roads are an issue. He mentioned that the proposed partition and what the
applicants are currently doing to their site would devalue the property around it.

Sorenson, Jeanne. Sorenson lives in St. Helens. She said they sold this subject property
because she could no longer able to maintain it. She said the applicants knew about the
easement as there was a copy included in the escrow. She mentioned there has been floods on
that property before and where the partition proposes a property that would put a house right in
the flood zone. She is also very worried about the division this partition is creating in the
neighborhood.

Sorenson, Richard. Sorenson lives in St. Helens. He said when they owned the home, there
was a meeting with the Fire Marshall and all the neighbors about the access challenges with
providing fire protection to the neighborhood. At one point, the Fire Marshall said they would not
provide protection to their neighborhood.

Rebuttal to the Applicant

Hill, Tracey. Appellant. She felt her character was defamed and was upset that the applicants
implied that she would hold them up in this partition. She said that she has lived there for a long
time and all the neighbors know she is not like that.

Kearns, Daniel. Appellant. He said the Applicants property does not fall into code. He said the
septic system was unhooked in 1990 and then they all hooked into the step system. He said at
that point the drain field was not used. He said the pipe systems are still there and not filled with
sand. He said the easement still exists and has not been abandoned. He gave more explanation
as to why the easement is still valid. He mentioned he did not believe the turnout suggested for
the access will meet the street code. He said he feels the only path forward, based on the City
code is denial.

Rebuttal to the Appellant

Seymour, Jeff. Applicant. He is said his clients will comply with all laws according to Sensitive
Lands. He said they have a letter from the Fire Chief stating that the access is fine and not
going to cause an issue with one more house. He is said he feels the 24-foot by 30-foot turn out
should be a sufficient solution to the road access. He said the easement has been abandoned,
that there are trees growing on it and that it is probably three times larger than it needs to be.
He said that the applicants are willing to work with the appellant to find an agreement to the
easement issue. He said there is another year to resolve all the conditions placed on this
partition and he feels it can be done.

Schlumpberger, Andrew. Applicant. He said he will not build his new house in the flood plain.
He will comply with city code on the flood zone requirements. He said there are a few options to
build his house, but they have not gone that far as they are trying to resolve this matter first. As
a firefighter, he said he knows that times are different now for how they respond to
emergencies. They drive on narrow streets and says that a turnout will be a solution to fixing the
access. He said that he was up front with all the neighbors about his intent to develop the
property.

End of Oral Testimony

There was a request to leave the record open for written testimony and for final written
argument. As such, the public hearing will continue in written form. Graichen said the first period
will be held open for seven days to receive written testimony. If there is written testimony
received, there will be an additional seven days to responds to that testimony. At this point the
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record closes. Then both the applicant and appellant may provide a final argument. The first
period for response will end at 5 p.m. June 16, 2020 and the second period of response will end
at 5 p.m. June 23, 2020. The deadline for final written comment will be due by June 30, 2020.
The applicant agreed to extend the 120-day rule commensurate with these dates provided
deliberations are continued to July 1, 2020, instead of the Commission’s regularly scheduled
meeting on July 14, 2020. A special meeting for deliberations and continuation of this public
hearing was set for Wednesday, July 1, 2020 at 7:00 p.m.

5) Riverfront District Architectural Guidelines Recommendation — Modification at 330
S 15t Street

Dimsho said the site they were looking at has had several Site Design Reviews. She said in
2017, the office space was approved on the main floor and a live/work unit was proposed in the
basement. She said since then, the applicant submitted a modification to approved 2017 Site
Design Review. They have submitted a plan with some exterior rear facade modifications along
with an ADA ramp. She said they plan to demolish the current deck in the back and build an
ADA ramp that wraps around the building to get the right grade. She said they are proposing a
bi-fold door as the current door is not ADA accessible. Commissioner Pugsley recommended
installing doors as close to the original as possible, using wood, not vinyl. Dimsho also
mentioned the ramp design on the plans mentions metal railing. She said the owner discussed
that all exposed metal would be painted to match the fencing that is currently in front of the
home. They would be painted according to historical guidelines. Commissioner Pugsley was
concerned about the metal mesh that was proposed. . She said she would recommend doing
the slats on the railing of the ramp to match the vertical fencing slats in the front.

There was small discussion about the ADA ramp and making sure it matches historical
guidelines while also meeting ADA requirements.

Motion: Upon Commissioner Webster's motion and Vice Chair Cary’s second, the Planning
Commission unanimously recommended approval of the Site Design Review Modification with
the additional condition that vertical slats are used in the ADA ramp, instead of mesh as proposed.
[Ayes: Commissioner Semling, Commissioner Lawrence, Commissioner Webster, Commissioner
Cohen, Commissioner Pugsley, Vice Chair Cary; Nays: None]

6) Riverfront District Architectural Guidelines Recommendation — Bennett Building
Modification at 275/277

Graichen said the City has a lot of projects going on at once. He said they have been working
on a different land partition that did not allow him to work on this presentation. He said that he
will table this recommendation until next month so that he has more time to review it. He said
the City is not doing any more work on this project without the Planning Commission
recommendation.

7) Planning Director Decisions

a. Temporary Use Permit at 2295 Gable Road — TNT Fireworks
b. Temporary Use Permit at 735 Columbia River Hwy — Bethel Fellowship
c. Temporary Sign Permit at 2100 block of Columbia Blvd — SHHS Senior Planning

There were no comments.

8) Planning Department Activity Report
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a. May Planning Department Report
There were no comments.
9) For Your Information Items
There were no comments.
10) Next Regular Meeting: July 14, 2020
11)  Adjournment

There being no further business before the Planning Commission, the meeting was adjourned
11:36 p.m.

Respectfully submitted,

Christina Sullivan
Community Development Administrative Assistant
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Planning Commission Meeting 06-09-2020

Dear Committee members:

When my son and daughter in law first approached me about purchasing this piece of property | being a
new grandparent was very excited about the idea of them wanting to raise a family not only close to us,
but near the one thing that has always been part of my life the water and the Columbia River.

The seller, the realtor, and the city all indicated they did not see a problem to partition the property,
after all it was over 2 acres in the City limits, the same aprox amount of property that the Petersons are
building 13 townhomes across the street from me in Columbia City, and he was only requesting to add
one dwelling unit the same as an ADU would be on City services. So they went forward with the
purchase, then the conditions and requirements started to come out, from hiring an engineer to
determine that the City’s Sewer system would handle an additional dwelling, hiring a wetland specialist
to meet all the conditions that were required, not only from the City but from a neighbor that verbally
stated not only to us, but to another neighbor, that she was going to do everything she could do to stop

them.
| realize from past experience that there is a process in place to allow Public input but | believe Andrew

and Lindsay have done everything that has been asked from them and more. They've agreed with the
Administration conditions of the preliminary plat approval, and those comments that were brought up
by the neighbors have all been addressed in the revised conditions and imposed upon them. Adding
significant costs and hardship to them, only to have it appealed on the last day. | fail to see what the
basis of the appeal is if all the comments and conditions of not only the Administration but the
neighbors have been addressed if not to harass and extend this process out unnecessarily. You as the
planning commission can say enough is enough, this is not a subdivision it is one young family wanting
to build their dream home and be a good neighbor and continue to give back to the community they
grew up in. That there is no new evidence that would legally prevent this partition from being approved
that hasn’t already been addressed.

Ran Schlumpberger

1400 2" St

Columbia City, Or 97018
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Reeve Kearns »c JUN§ 2020

Attorneys at Law 510 American Bank Building
621 S.W. Morrison Street

Portland, Oregon 97205

Voice Mail: 503-225-1127

Email: dan@reevekearns.com

Daniel H. Kearns
Direct Dial: 503-997-6032

June 9, 2020

St. Helens Planning Commission

c/o Russell Hubbard, Chair

St. Helens City Hall

265 Strand Street

St. Helens, OR 97051 VIA HAND DELIVERY

Re: Appellant’s Hearing Memo — Partition PT.1.20 (Schlumpberger)

Dear Chair Hubbard and Commissioners:

I represent Tracey Hill, the appellant in this appeal, and submit this memo in support of
Ms. Hill’s appeal of the Director’s decision to approve the Schlumpbergers’ partition. My client
owns and lives at 250 Belton Road, adjacent to the applicants’ property that they now seek to
partition. We challenged the Director’s approval on three grounds, but all are intertwined and
related to the issues that were material to Ms. Hills purchase of her property in the summer of
2018. These material issues and the grounds for appeal are also based on the Municipal Code
provisions that should govern this partition request.

Background to Ms. Hill’s ownership of her property:

As a starting point, the property in question is located in an environmentally sensitive
area with a City “Sensitive Lands” designation over Dalton Lake, the Columbia River, and the
riparian areas associated with each. As all of you are aware, the properties in this area have
beautiful lush native vegetation and are a haven for birds and wildlife largely because of the
protection afforded them by Chapters 17.40 and 17.44 of the St. Helens Municipal Code. This
code-based protection scheme was a primary reason for Ms. Hill’s purchase of her property
because it gave legal protections to the resources she valued, and it worked.

Additionally, during Ms. Hill’s due diligence period prior to purchasing her property, she
investigated the sewer and septic systems for the property. She was aware that the property was
on a publicly owned STEP (Septic Tank Effluent Pump) system — a pumped system that
connects to the city’s conventional sewer system near Belton Road’s junction with N 6™ Street
beyond the Elks Lodge and more than 300 feet from her property. She understood the
operational and maintenance expenses and long-term complications of a STEP system, which
involves an on-site septic tank, a grinder and pump, and a sewage ejector pump which
collectively grind the sewage effluent and pump it into the STEP line, uphill and into the City’s
conventional system. Ms. Hill was also aware of the on-site septic system associated with this
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property and, from the title report, was keenly aware of the recorded septic drainfield easement
her property retained on the adjacent property, now owned by the applicants. These were all
important factors in Ms. Hill’s decision to purchase and live on her Belton Road property, all of
which are jeopardized by this application and these applicants.

In light of the long-term operational and maintenance complications and the uncertainties
associated with a STEP system, Ms. Hill understood the importance of the septic drainfield
easement and the possibility of reestablishing an on-site septic system in the event the STEP
system failed and there were insufficient funds or political motivation to repair it. As part of her
due diligence, Ms. Hill obtained from the sellers (Tina and Art Johnston) an On-site Septic
System Addendum to the real estate contract precisely because she was concerned about the
STEP system’s long-term reliability and the potential need to reestablish on-site septic if the
STEP system failed. As to the long-term reliability of such STEP systems, according to the
Public Works Director, “there are no guarantees.” The recorded septic drainfield easement had
the additional value of precluding further development close to her home, which is precisely the
issue presented in this application. To be clear, Ms. Hill was pleased that the property was
connected to the public STEP system, and she hopes never to have to reactivate on-site septic,
but she knew that the STEP system was different and far less reliable than a conventional sewer
system. Her legal right under the code and as a property right to reestablish an on-site septic
system if the STEP system were ever to fail was therefore equally important as an insurance
policy guaranteeing the habitability of the property.

Appeal Issues:

1. Sensitive Lands violations — Unpermitted tree and vegetation removal. The first appeal
issue relates to the applicants’ removal of mature trees and other native vegetation from the
Sensitive Lands Buffer without benefit of a permit. The applicants’ property is encumbered with
two types of protection zones under SHMC Ch. 17.40: 75-foot Protection Zone associated with
the Columbia River and a 75-foot Protection Zone associated with Dalton Lake wetlands. Ms.
Hill will provide before and after photographs at the hearing to show what happened, but the
chainsaws, heavy equipment and subsequent spraying of herbicide were, to put it mildly, very
disturbing when she assumed that the Municipal Code and City administration were sufficient to
protect these areas.

The applicant appears to admit, and staff confirms, the unpermitted vegetation removal,
but assumes that the violations can be cured by simply providing an after-the-fact tree plan and
mitigation. It is not clear whether and to what extent protected trees were removed from the
Protection Area, and the City may never know. Tree and vegetation removal, using hand tools,
heavy equipment and chemical herbicides, as the applicant did in this case, all qualify as
“alteration” and “clearing,” as defined in SHMC 17.40.010 (definitions), and require City review
and compliance with the mitigation and impact minimization requirements of SHMC 17.40.040
(Protection zone exceptions — Limited activities and uses within the protection zone) and
17.40.055 (General criteria for exceptions and other approvals). An after-the-fact non-process
skips all of these criteria because the resources and features that SHMC Chapter 17.40 aims to
protect are already removed.
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The defect in the Director’s decision is that it loses focus on the approval criteria and
requirements to minimize impacts to protected areas and resources in SHMC 17.40.040 and
17.40.055. The Director’s decision assumes that compliance with all of these approval and
minimization requirements is no longer needed or required. If this partition is approved, the
applicants must be required to submit an application to alter these protected areas with the
assumption that they can still be preserved and to engage a suitably qualified professional
consultant to analyze what evidence is left on the land and determine the extent of the damage
and the degree to which the applicants can and should still comply with these approval criteria.
If the City’s Sensitive Lands requirements are so easily avoided by simply removing vegetation,
trees and other resources without a permit and then asking for partition and home site approval,
then violation will be the norm, to the extent it is not already.

2. Lack of access for Parcel 2 — septic drainfield easement. As explained above, Ms. Hill
was very aware of the septic drainfield easement for her property that encumbered the
applicants’ property. It was a significant factor in her decision to purchase and live on this land
because it provided (and still provides) an insurance policy guaranteeing that her property can be
inhabited in the event the STEP system fails and replacement is too costly. Ms. Hill has no
intention of using her easement rights or developing a septic drainfield on the applicants’
property unless the STEP system fails, in which case, it may be her only option for continued
occupation of her property. Apparently, the applicants did not discover the easement that is a
recorded encumbrance of title to their property, even though it appeared in their title report.
Attached to this memo are two e-mail exchanges with the County Sanitarian (Erin O’Connell)
and the City’s Public Works Director (Sue Nelson) telling the applicants about the legally
binding nature of Ms. Hill’s drainfield easement and advising them to communicate with Ms.
Hill. Rather than call or speak with their neighbor about her easement, the applicants proceeded
with their partition application then hired an attorney who now promises to sue Ms. Hill and
attempt to remove her easement from title to the applicants’ property.

For the entire time Ms. Hill has lived on her property, never once have the applicants (or
their lawyer) approached her to discuss her septic drainfield easement that encumbers their
property or what would be needed to extinguish it. Now, for the first time in the context of this
appeal, the applicants’ lawyer claims that there was some sort of meaningful communication, but
he flatly states that the applicants will simply sue Ms. Hill to remove her easement. The only
communication I have received from the applicants’ attorney on the matter is to prepare an
extinguishment for my client to sign. There has never been any effort to talk with Ms. Hill or
discuss what she needs or wants as a suitable replacement for her drainfield easement — only an
overbearing sense of entitlement. The applicants’ lawyer now invites the Planning Commission
to play the role of a Circuit Court Judge and find that his clients have or will easily obtain the
extinguishment of Ms. Hill’s easement and approve the partition on that assumption. The
Planning Commission should reject these arguments, refuse to serve as a Circuit Court Judge,
and instead deny the application because the only evidence in this Record is that there is no legal
means of access to serve Parcel 2 as proposed.
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The applicants’ lawyer claims that he can easily obtain the extinguishment of Ms. Hill’s
easement with the following arguments:

“In the 1990s, the prior owners of both Applicants’ and Appellant’s properties
hooked their properties up to the City’s public sewage system. At the time of
connection to the sewer system, the septic drain field on Applicants’ property was
destroyed by filling it in with sand and gravel, and disconnecting the pipe system
between Appellants property and the drain field. The prior drain field on
Applicants’ property now has mature fir trees and other vegetation growing on it.”

“SHMC section 13.14.160(4) provides that the owner of a house with access to the
public sewer system must connect with the public sewer system. Conversely,
SHMC section 13.14.170(1) provides that a homeowner may only connect to a
private wastewater system if public sewer is not available.”

Applicant’s Response at p 2.

There is no dispute that Ms. Hill’s and the applicants’ homes were connected to a
publicly owned STEP system in 1989-90, which connects to the City’s conventional, gravity
feed sewer system some distance beyond the Elks Lodge. So long as the STEP system remains
operational, both homes will continue to use it for sewage disposal. However, the STEP system
is not nearly so reliable, cost-effective or problem-free from an operational or maintenance
perspective as a conventional sewer system. A STEP system uses an on-site septic tank, a
grinder pump, and a sewage ejector pump, all on the private property, which then discharges into
the pressurized STEP line in Belton Road, from which it is pumped up hill to the City’s
conventional sewer line. The applicant assumes incorrectly that the Belton Road STEP line is
the conventional public sewer system collector line; it is not. Instead, the applicant’s lawyer
cites SHMC 13.14.060(4) for the proposition that “the owner of a house with access to the public
sewer system must connect to the public sewer system.” Applicant’s Response at p 2.

St. Helens addresses this distinction of a STEP system in the next subsection, which the
applicant overlooks:

(5) The city engineer may require owner to design, build, and install a STEP system in

order to gain access to the public sewer system. Owner will be required to enter into a

sewer agreement with the city. Such agreement shall contain the following conditions:

(a) The design of the system, the equipment to be installed, and the materials to
be used must be approved by the city engineer;

(b) The installation of the system must be approved by the city;

(c) The costs of the system, direct and indirect, shall be paid by owner. Special
fees are authorized and are to be based on administrative costs incurred by the
city. Such fees shall be set by resolution;
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(d) When the system is completed and installed, owner shall transfer ownership of
pump, lines, and appurtenances thereto to the city. Owner shall execute an
easement where the pump, lines and appurtenances are on private property;

(e) Owner shall be responsible for the maintenance and repair of such lines and
equipment. Any such work must be done with the approval of the city engineer.
Failure to maintain or repair shall be deemed to be a breach of the agreement;

(f) Owner shall pay all other fees as normally required by this chapter; and

(g) The city engineer may set any other conditions that are consistent with the
purpose of this chapter.

SHMC 13.14.060(5).

The Belton Road sewer line is not a conventional city sewer system. It is a STEP system with
multiple private pumps, grinders and septic tanks, all of which must be maintained and repaired
to remain operational over time.

This code provision makes clear the long-term expense and uncertainty of the Belton
Road STEP system and the logic in Ms. Hill’s reliance on the possibility of reestablishing on-site
septic as her “insurance policy” for the day when the Belton Road STEP system fails. SHMC
13.14.060(4), cited by the Applicants, requires connection to the public sewer “provided, that the
sewer is within 160 feet of the property line.” Conventional city sewer is more than 300 feet
away from Ms. Hill’s property on the other side of the Elks Lodge; therefore, if the Belton Road
STEP system fails, SHMC 13.14.060(4) would net require her to connect. In that case, Ms. Hill
could and would lawfully reestablish her on-site septic system, including use of her drainfield on
the applicants’ property under her recorded drainfield easement. Given a STEP system’s
inherent long-term uncertainties, operational and maintenance costs, any of you would want a
back-up plan for sewage disposal; otherwise, Ms. Hill’s property could become uninhabitable.
Thankfully, SHMC 13.14.060 authorizes this back-up plan, and her recorded easement ensures
she has the right to do so. To be clear, nobody ever wants to use their insurance policy, but
everyone places great value and importance on having insurance — in this case a back-up plan
that ensures Ms. Hill’s property remains habitable no matter what happens to the STEP system.

There are additional reasons that the applicants’ argument that the drainfield easement is
no longer valid lacks merit. There is no evidence that the septic drain field was ever filled with
concrete or sand, crushed or otherwise destroyed as the applicants assert. In fact, none of that
happened. The drainfield remains today as it was the day it stopped being used in 1990. The
original septic tank on Ms. Hill’s property was filled with sand before a new septic tank for the
STEP system was installed, but nothing was done to decommission or destroy the drainfield,
which is the subject of Ms. Hill’s easement.

The most the applicants can say is that the drainfield is not currently used, but it still

exists in law and in fact. The best evidence of the two property owners’ intentions to maintain
the septic drainfield option when these properties were connected to the STEP system is: (1) the
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drainfield was never destroyed, filled with sand gravel or anything, and (2) the recorded
easement was never extinguished, and remains on title today. The applicants claim it was
intended that the easement would be extinguished, but clearly it is far easier to record an
extinguishment document than to fill the drainlines “with sand and gravel,” as the applicants
falsely assert. In fact, neither happened — the drainfield was not destroyed, filled or
decommissioned, nor was the easement extinguished — which is compelling evidence that neither
party then or now wished to eliminate the potential future reestablishment of the drainfield
within its easement, thus an insurance policy for both property owners.

These inferences of the original property owners’ intentions are clear from the record
before you, which also means that the applicants will be unable to obtain an order from Circuit
Court declaring the drainfield easement “abandoned.” First, Oregon law strongly favors written
property documents, such as signed and recorded deeds and easements over verbal assertions that
prior parties “intended” those encumbrances to be abandoned. That is why Oregon courts
require proof of abandonment by “clear and convincing evidence” (not just a preponderance),
and that mere non-use is not sufficient to show abandonment. Second, courts require proof of
affirmative acts inconsistent with the easement, such as destruction or removal of the drainfield
pipes, which did not happen in this case. The applicants’ self-serving statement that the
drainlines were destroyed (filled with sand and gravel) is not only false, but there is no
corroborating evidence. Finally, the applicants’ misunderstanding about the nature of sanitary
sewer service on Belton Road, the long-term uncertainties of a STEP system, and the high cost of
replacing the system if it fails support Ms. Hill’s need for a back-up plan. After all, the legal
right and practical feasibility of reestablishing the on-site septic was a significant element in her
decision to purchase her property. She did her due diligence before purchasing her property, and
the applicants apparently did not.

Only circuit court is authorized to construe the meaning or validity of recorded title
documents, such as Ms. Hill’s easement, not a city planning commission. The only relevant
evidence in the Record before you is Ms. Hills’ recorded drainfield easement, which precludes
access to Parcel 2, as currently proposed. Based on this evidence, there is no access for Parcel 2
as required by SHMC 17.84.070, and the Planning Commission must deny this application.
Granted, these applicants may someday approach Ms. Hill to begin a discussion with her asa
neighbor about her intentions and what accommodations can be made for her drainfield easement
and access for Parcel 2, but the applicants will have to initiate that conversation, something they
have so far refused to do. The Planning Commission should not simply approve the partition
with a condition that the applicants deal with Ms. Hill’s easement. Instead of starting this
conversation, which should have happened long ago, their lawyer promises to sue Ms. Hill to
extinguish her easement. Please do not encourage this behavior by approving this partition with
a condition. Instead, the Planning Commission should force the applicants to address Ms. Hill as
a neighbor and initiate a conversation about a mutually agreeable solution.

3. Failure to require minimum street improvements to Bolton Road. Belton Road is

effectively a long substandard and over-length dead-end cul-de-sac. The roadway is within a 50-
foot public right-of-way, but the pavement width is extremely narrow, varying from 17 feet wide
near the Elks Lodge to 11 feet for most of its length. SHMC 17.84.070, Figure 15 requires such
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access roads to have a minimum access width of 24-30 feet (which is met) with a minimum
pavement width of 20 feet when serving 3-6 homes, which is not met. An 11-foot pavement
width is inadequate, does not meet minimum city standards, and is unsafe for the current number
of dwellings much less the addition of new dwellings. Approval of a new buildable parcel on
this road not only endangers public safety, it violates the City’s minimum access requirements in
SHMC 17.84.070.

The Applicant and staff suggest that requiring that Belton Road be widened its entire
length to a 20-foot pavement width is disproportionately expensive compared to the impact of
one new lot. That argument may be valid if the City were to impose a condition requiring the
applicant to widen Belton Road, but it is a valid and legally required basis for denying the
partition. Columbia River Fire and Rescue submitted a letter stating that the ROW is sufficiently
wide to all their trucks to serve residents, and the Administrator suggested a single turn-out near
the blind curve on Belton Road. However, that does not remedy the life safety hazard, does not
satisfy or substitute for a variance to the City’s street width requirements. If this application
does not propose to comply with the 20-foot pavement width requirement in SHMC 17.84.070, it
must be denied, or the applicant must apply for and obtain a variance from this standard. The
standard cannot simply be waived as the applicants wish.

Please leave open the record of this matter for at least 7 days following today’s hearing to
allow us to respond to anything the applicants might submit. Thank you.

Sincerely,

Daniel Kearns

Enclosures
cc: Client
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Jacob Graichen

From: Sue Nelson

Sent: Thursday, February 13, 2020 12:35 PM
To: Erin O'Connell

Cc: Jacob Graichen

Subject: Belton Road STEP system
Attachments: S-471.pdf; RE: Sewer accounts

Hi Erin,

Per our conversation earlier today regarding the Belton Road STEP system, the City’s records indicate that the two
properties in question, 160 Belton Road and 250 Belton Road, are connected to the public sewer via a STEP system. This
conclusion is based on utility records and has not been confirmed by any field testing.

Attached is a copy of a recent email from our Utility Billing Department confirming the billing status of several addresses
adjacent to the STEP system. It shows that both 160 and 250 Belton Road are charged for sewer and water service.

Also attached is a copy of the as-built plan sheet from the STEP system construction. It shows a total of three properties
being connected to the pressure main and, although the plan sheet does not indicate addresses, two of the properties
on the plan correspond with the locations of 160 and 250 Belton Road. See the excerpt below from the City’s GIS

system.

This is pretty much all the information | have available on this STEP system and the connections. Please let me know if
you have any questions.

Thank you,

Sue Nelson, P.E.

Interim Public Works Director
503.397.6272,x 123
suen@ci.st-helens.or.us
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Jacob Graichen

From: Jamie Edwards

Sent: Tuesday, August 06, 2019 12:39 PM

To: Sue Nelson; Dawn Richardson; April Messenger
Subject: RE: Sewer accounts

Hi Sue,

Here is what each property is currently being billed; please let me know if we need to make any changes.

565 Grey Cliff Drive (Gillen) Water only

575 Grey Cliffs Drive (Hough) water only

585 Grey Cliffs Drive (Parker) water & sewer
80 Belton Road (Dickinson) water only

90 and/or 100 Belton Road (Nunn) 100 Belton Rd; water only
105 Belton Road (Belcher) water & sewer
140 Belton Road (Ward) water & sewer
160 Belton Road (Sorenson) water & sewer
250 Belton Road (Hill) water & sewer
263 Belton Road (Barker) no services
265 Belton Road {Barker) water only
371 Belton Road (Dery) water & sewer
381 Belton Road (Snow) water & sewer
Thanks,

Jamie Edwards
Utility Billing Specialist
City of St. Helens
503.366.8210

Fax: 503.397.34390
www.ci.st-helens.or.us

Lfl&

ONLINE

From: Sue Nelson

Sent: Tuesday, August 06, 2019 11:40 AM

To: Jamie Edwards; Dawn Richardson; April Messenger
Subject: Sewer accounts

LUBA Page 175



Hello,
| am trying to track down if certain properties are hooked up to the City sewer. Can someone please check to see if the

following addresses pay for sewer on their utility bills?

565 Grey Cliff Drive (Gillen)
575 Grey Cliffs Drive (Hough)
585 Grey Cliffs Drive (Parker)
80 Belton Road (Dickinson)
90 and/or 100 Belton Road {Nunn)
105 Belton Road (Belcher)
140 Belton Road (Ward)

160 Belton Road (Sorenson)
250 Belton Road (Hill)

263 Belton Road (Barker)
265 Belton Road (Barker)
371 Belton Road (Dery)

381 Belton Road (Snow)

Thank you very much!

Sue Nelson, P.E.

Interim Public Works Director
503.397.6272,x 123
suen@ci.st-helens.or.us
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Jacob Graichen

From: Erin O'Connell <erin.oconnell@columbiacountyor.gov>

Sent: Thursday, February 13, 2020 4:25 PM

To: a_schiumpberger@hotmail.com

Cc Jacob Graichen; Sue Nelson

Subject: [Email from external sender] 160 Belton Rd septic system easement findings
Hi Andrew,

| was able to talk with Jacob Graichen and Sue Nelson at the City of St. Helens regarding your property at 160
Belton Rd and then the neighboring property at 250 Belton Rd. Your father also happened to come in and

provided your email address for follow-up.

According to the sewer information Sue had, both properties appear to be connected to sewer. This was not
verified in the field, which it is suggested that this get confirmed, however both utility billing records and the
sewer extension as built document indicate that the properties are connected. | have enough information to
feel comfortable advising that you should work with the neighbor to release the existing easement as it is no
longer applicable. While the easement is no longer actually needed for the protection and maintenance of the
septic system, it is a legal document that needs to be resolved between the respective owners. itis my
understanding that the existing septic tanks were likely utilized in the step system to connect to sewer.
Releasing the easement, which as of now is considered an encumbrance to your proposal, should open you up
to be able to provide for the access and utility work needed to support partition. Good luck.

Erin O'Connell
Environmental Services Specialist _
Columbia County “ W
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s T lee fipplecale s
Jwner CLA/P&O T B 47"‘) /lZs?ai‘ler ﬁﬂ MJM—/

T_E_N,R__I._W,Sec. 34 an_ 5/34-0Z3 - (/99

Upon completion of construction, notify DEQ for inspection of the uncovered system.
. . A
A certificate of satisfactory completion must be issved priori/o‘use of the system {ORS 454.665).
- —
7

Indicate ':Sc:;Je:
7 !

,,\ Indicate North in Circle

S Pl Roud

3, Balweond

Date-__./. ; H{:""?Te; Applicgni’s gFgnature -
- 6
DEQ USE ONLY: }\—H)A plication is:  Approyed R Disapproved []
Babremro-BrewmbanTpTa | 272 r : | Seq '[ (7
Bedrooms . ~ 4 Septic Tank_—_§__ J* gal. Distribution Type

7

b L 457
oy o ; Y el o Bs G
l_'06 /ﬂb_ i:"!f-p-s'ol - §#32-65 Total Lineal Ft._;i_ Trench \Mdih__Z‘___*__

Drainlines

v L, u v .
Min. Trench Depth _ ‘_&4 a>J Trench Depth So ; Spacing Between Lines (O

REMARKS: _fppleadle’s 2. Baksooyen hewse iUl pumep effluont To. Brovmilow foperly -5 uselower

_PscTrens ¢f. Seotel. Siyeloir. Egsewmizal ﬁé/;;c]}\f«{( .
1 ] 7~ i 2

£l

e N— (Gohlool. 170




=
OFFICIAL RECORDS 0% S| 1 3¢ 243 1100 _
L 3 OF DESCRIPTIONS GODE | TP | ReE | SEC [L/u]i/1q ParceL |TYPE] he
OF AREA MAP NUMBER NUMBER | SPEC 11
REAL PROPERTIES NUNBER TAX LOT NUMBER
W ———
COLUMBIA COUNTY ASS .
Asreary L SEOSOR FORMERLY PART OF
Name and Tax Lot ‘Information TDATE OF ENTRY, DEED RECORD |  ACRES
L AP —— B Cﬁlmw
Coene eI ooe R T A

! |
-} B 1,93

]

" T
4~ 16-73 % 179 l 42 } e e =

|

a

1
L
‘ -~
| _‘;7..\’.4- %. mm/l Y74
-
i
L
)

7/ 13 7L l;aoé 537 1.3 9
T !;w?iqa‘f‘

_ ! Lo .
- ~ ' {,44/7‘ o

N 9’«4/49 l/.:’f‘:?’t /4 i /4/

Y -/.‘,...,.' —~
¥ o T s S

-*_q_.Q_ZS—S’Xi 2814343!
.,,ag Fp;aé 94, :

1 . ) | I | —
2o - \ R ',,., 1| AL i
| ) J '—’ - { o | J—
! o A I
'} : ~ o4 AR -
3 - - NP B 1 .. .
. - L te - : f - | ) I —
o : § - —— 11 -
- - e = "z N —_
! s R B
} | N T
P 3 : I . . 1 |
. . L A e ‘ . < | I ,_____
. r. ) Bl : - - I - A N r
Femitts M . [l { —
- " ; T P I
N - - i -1 K ! L
L T PR I y
| + N B ok —
b : : o = T NS IR R
l RS SRS DA | _
z I - s Y B I - w3 " ol 1 = i
‘ z A z _* - j l'
O } | L ] | —
; I I ! 1 1
{ | ] ] | —
f T ] i T
‘ I ! | [ _
! ! | 1 1
! i \ | l S
! ! { 1 i

LUBA Page 180



. e

TSN le WM ~ Tt o e T

RN L A S

hL '
- ‘“'Pa:rcel 1' Beginnmg ‘at " a- point which - is N 4°-35*-30™ W- 1223 3 ﬁ: and

East 1891.3 £t from the Northeast corner of "Rose Hill”, Columbia
" County, Oregon, said-'point being on the left bank of the Columbia River;
th along the left bank N 31° 38’ W a distance of 266.87 ft; th. S 69° 24° W
‘a distance of 227.37 ft to-the-true ‘point -of beginning: = SR
Jh N 24° 36/ 30" W.to a poimt on the most Easterly North line of City
Ordmance #-1877 recorded Aug. 18, 1969 in Book 174 page 343 Deed Records
Of Columbia County; .
th 8 60° 21* -W-153.57 ft;-
th S 57° 16* W 46.43 f£t;
th 3-63°-47" 30" W- 81.22 [ 3 S L. N
th S 64° 47’ 30" W 73.10 f£t;
th' S 46°--337° W 87.50--ft;. - T
. th 5.34° 02'.E to the North” line of 50 ft mad easement described as
parcel 3 in deed from L Bermce 'Brownlow. et” al:to. ‘Theddore Mansavage et ux
recorded Mar 14, 1968 in Book 168 page 513, Deed Records, Columbia County;
-~ ~th-N 69°-42’ E along-the North line.of said 50 ft. road easement to a
pOint that is 8 69° 24’ .W 200 ft and N 16° 02' W 6.3 £t and N 24° 36’ 30% W

-~~~ from -the true-point -of-beginning;.. . - -

th S 24° 26* 30" E t0o a point that is S 69° 24' W 200 ft and N 16° 02' W

- 6+3 £t from the true-point-of beginning; i w - e Lo e o

th S 16° 02’ E 6.3 ft;

© ~-'- th.N 69° 24'.E.200.ft .to the true point. of. beginning, EXCEPTING  that

portion 1ying in said S0 ft road easemert deeded to said Theodore Mansavage

o by said deed recorded -March -14,.1968 .in. Book 168 page 513, Deed.Records,

Columbia County. RESERVING a non-exclusive right of way over the South
.20 ft of the above described tract to.be used for ingress and. egress for
grqntors, their heirs and assigns.

- ..,_..

PARCEL 2: Beginning at a pomt which is N 4° 35' 30" W 1223 3. £ emd East
1891.3 ft. from the Northeast corner of “Rose Hill"”, Columbija County, Ore,
.said point being on the left bank of the Columbia River, th along said low

- water line along said left bank N 31° 33’ W a distance of 598.93 ft to the

most Easterly Northeast corner of City Ordinance # 1877, recorded Aug 18,
1969 .in Book 174 page 343 Deed Records of Columbia County; th.S 60° 217 W
along said most Easterly North line of said City Ordinance line 208.11 ft
fo the true point.of beginning; .

th S 60° 21’ W along the said most Easterly North line of said City

. — drdinance line 153.57 ft; ..

- th N 24~ 30"-30" E to a pomt that is N 24° 367 30° W fram the true pomt

.of beginning; . _
th S 24- 36’ 30" E to the point of beginning.
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T . : WARRANTY DEED ) ) _ HBUUK, 235 ?M‘EB

inatter~cdlled the grantor, for the consideration hereina ated, to grantor paid By -
Lee C,-Applegategay, .~~~ U , hereinatter call:

grantee, does hereby grant, bargain, sell and convey unto the said grantee and grantee’s heirs, successors ar
ins, that certain real property, with the tenements, hereditaments and appurtenances thereunto belonging or a3
3aining, situatéd in the County of...Columbia . and State of Oregon, described as follows, to-wit: - .}

Béginning at a point which is North 4°35'30” West 1223.3 feet and
East 1891.3 feet from the Northeast corner of "Rose Hill", Columbia
County, Oregon, said point being on ‘the left bank of .the Columbia
River; thence along low water line along said left bank North 31°38"'
West a distance of 266.37 feet; thence South 69°24' West a distance
of 227.37 feet; thence Noxth 24°36'30" West to a point on the most -
Easterly North line of City Ordinance #1877 recorded August 18, 1969
in Book 174, page 343, Deed Records of Columbia County, Oregon; =~
thence South 60°21’ Weat 153,57 feet; thence South 57°16' West .-
46.43 feet to the TRUE POINT OF BEGINNING of herein described tract,
isald point being the Northwest corner of tract described in Trust ’
Deed recorded March 30, 1976 in Book 137, page 12? Mortgage Records .
of Columbia Count i Oregon; thence South 68°27'30' West B1.22 feet;
thence South 64“4; 30" West 73.10 feet; thence South 46°33' 2
West 87.50 feet; thence South 34°02' East .to the North line of 50 -
foot road conveyed to City of St. Helens by deed recorded October 12,
1371 in Deed Book 184, page 11; thence North 69°24' East along the =
North line of said 50 foot road to the point of intersection with
the Weat line of tract described in Mortgage Book 137, page 12; :
thence Noxth 24°36'30" West. along said West line to the point of - -
beginaing, : ' i ) 4 g _
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DocuSign Envelope ID: ABDAD850-7422-45DC-BC97-127ABECF54F5
DocuSign Envelope ID: 535F486F-E65B-4017-9E50-F24B6BFCD6B9

@ =lJ O R EF Sale Agreement # 20180328CH

QUL UG
rotnTY

SEPTIC/ONSITE SEWAGE SYSTEM ADDENDUM

1 | Buyer(s) Tracey Hill

2 | Seller(s) Susan Hatfield

3 | Property Address 250 BELTON RD, St. Helens, Oregon 97051

4 Buyer and Seller hereby agree the following shall become a part of the Real Estate Sale Agreement.

5 1. DEFINITION OF ONSITE SEWAGE SYSTEMS: Generally, onsite sewage (or "wastewater") systems collect and treat wastewater and
6 sewage from residences that are not connected to public or community systems. The generic term "septic system," is commonly used to
7 describe them. They may include gravity flow systems, sand filter systems, alternative technology treatment systems, seepage pits,
8 cesspools and other disposal systems. All such systems shall hereinafter collectively be referred to as an "onsite
9 sewage system" or "system". For more information go to Oregon Septic Smart web site:

10  http://www.oregon.gov/deg/Residential/Pages/Septic-Smart.aspx

11 2. NOTICES: (a) Inspections of onsite sewage systems must be performed by a DEQ certified professional; (b) There may be more than
12 one onsite sewage system on a property; (c) Not all elements of the onsite sewage system may be located on the property they service; (d)
13 Oregon DEQ may require decommissioning of abandoned onsite sewage systems.

14 3. SELLER REPRESENTATIONS REGARDING ONSITE SEWAGE SYSTEM: Seller represents that to the best of Seller's knowledge,
15 the onsite sewage system serving the Property is: (a) Operating properly; and (b) Complies with all applicable local, state and federal laws.
16 These representations shall be in addition to any others made by Seller in the Sale Agreement, other Addenda, and Seller's Property

17  Disclosure Statement, if any.

18 4. ONSITE SEWAGE SYSTEM INFORMATION PROVIDED BY SELLER: Seller agrees to provide Buyer, with all written documentation
19 regarding the onsite sewage system, including all inspections/testing done within the last six (6) months, existing maintenance contracts for
20 the onsite sewage system (which may be a DEQ requirement for sand filter and alternative technology systems), and any other material
21  information regarding the system within business days (three [3] if not filled in) after Buyer and Seller have both signed and
22 accepted the Sale Agreement.

23 5. PROFESSIONAL INSPECTIONS/TESTS/PUMPING/CLEANING REQUESTED BY BUYER: Buyer requests the following services
24  (hereinafter collectively referred as "Service" or "Services") be performed on the onsite sewage system (check all boxes that apply):

25 [X] Inspections/Tests (specify)

26 [] seller pays [X] Buyer pays

27 [X] Pumping/Cleaning (specify)

28 [X] Seller pays []Buyer pays

29 [[] Other (specify)

30 [] Seller pays [ ] Buyer pays

31 [[]None. (Buyer should seek competent professional advice before checking this option. Buyer's rights to terminate this
32 transaction based upon any test report showing a substantial deficiency in the onsite sewage system are set forth in
33 section 6 below. Buyer should review them carefully.)

34 Within ___ business days, (five [5] if not filled in) after Buyer and Seller have signed and accepted this Agreement, the party
35 responsible for paying for the above-selected Service shall: (a) Have the Service(s) ordered from a licensed service provider, and
36 (b) thereafter, upon receipt, promptly submit the results to buyer.

37 6. BUYER'S RIGHT TO TERMINATE TRANSACTION: Buyer shall have ___ business days (ten [10] if not filled in), after the date Buyer
38 had received all documents and/or reports from Seller and/or Service provider(s) concerning the onsite sewage system (hereinafter "the
39 System Contingency Period"), in which to complete all negotiations with Seller regarding any matters disclosed in any documents and/or
40 reports concerning the onsite sewage system.

DS (—DS
Q.
:27 AM PDT Seller Initials ST / Date 4/2 5/2018 ] 10:59:1°¢

Buyer Initia / Date

This form has been licensed for use solely by Bill Hall pursuant to a Forms License Agreement with Oregon Real Estate Forms, LLC.
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DocuSign Envelope ID: ABDAD850-7422-45DC-BC97-127ABECF54F5
DocuSign Envelope ID: 535F486F-E65B-4017-9E50-F24B6BFCD6B9

Sale Agreement # 20180328CH

Loxnpeneed
fetiey

41 However, during the System Contingency Period, Seller shall not be required to modify any terms of this Agreement already
42 reached with Buyer. Unless a written and signed modification is reached, at any time during the System Contingency Period, Buyer
43 may notify Seller, in writing, of Buyer's unconditional disapproval of the system based upon any Documents and Information. In such
44  case, all eamest money deposits shall be promptly refunded and this transaction shall be terminated. Buyer shall promptly provide
45  Seller with a copy of all Documents and Information not previously turned over to Selier. if Buyer fails to provide Seller with written
46  unconditional disapproval by 5:00 p.m. of the final day of the System Contingency Period, Buyer shall be deemed to have accepted
47 the condition of the onsite sewage system. Note that if, prior to expiration of the System Contingency Period, written agreement is
48 reached with Seller regarding ALL Buyer's requested repairs to the onsite sewage system, the System Contingency Period shall
4g  automatically terminate, unless the parties agree otherwise in writing. Termination of this transaction shall not excuse either party
50 from paying for any Service they agreed to be responsible for in Section 5, above.

51 7. BUYER'S ACKNOWLEDGMENT: Buyer acknowledges that by closing this transaction, it shall mean that Buyer is satisfied with all
52 Documents and Information, received pursuant to this Septic/Onsite Sewage System Addendum. Buyer understands that while Seller has
53 made certain representations regarding the condition of the onsite sewage system, they do not represent a guarantee or warmanty of future
54 performance. Events may occur that can change the condition of the system after it has been inspected. All Documents and Information
55 and other such information should be viewed in this light. Buyer acknowledges that Buyer has not received or relied upon any oral or
56 written statements regarding the onsite sewage system made by Seller or any real estate agent not expressly contained in the Real Estate
57  Sale Agreement or this Addendum. Neither Seller's nor Buyer's Agents are experts in onsite sewage systems and should not be relied upon
58 to provide opinions, advice or information conceming their current condition or future performance.

DocuSigned by: DocuSigned by:
59 B erfw”? a. il Date/2/2018 | 10:27 pM PD? Quaan %akguﬁ,d, Date 4/25/2018 | 10:59:15
Em&&w Susén Hatfleld .. e:
60 Buyer Date «  Seller Date -
61 Buyers Agent Bill Hall Seller's Agent Brett Starr
62 Buyer's Agent's Firm Keller Williams Sunset Corridor Seller's Agent's Firm Keller Williams-PDX Central

This form has been licensed for use solely by Bill Hall pursuant to a Forms License Agreement with Oregon Real Estate Forms, LLC.
LINES WITH THIS SYMBOL < REQUIRE A SIGNATURE AND DATE

Copyright Oregon Real Estate Forms, LLC 2018 www.orefonline.com
No portion may be reproduced without express permission of Oregon Real Estate Forms, LL.C OREF 081
Page 2of 2
Produced with zipForm® by zipLogix 18070 Fifleen Mile Road, Fraser, Michigan 48026 www zipl.ogix.com 250 BELTON RD
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INVOICE
BLUE HERON SEPTIC AND DRAIN SERVICE, INC.

293 Sunset Bivd. St. Helens, Oregon 97051
(503) 396-5087
. DEQ Licence #38835
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FILE

AP.20

Jacob Graichen

From: Daniel Kearns <dan@reevekearns.com>

Sent: Monday, June 08, 2020 3:40 PM

To: Jacob Graichen

Cc: Jeffrey Seymour

Subject: Re: [Email from external sender] Schlumpberger Land Partition Appeal - Anticipated

Order of Testimony

Jacob. You are correct that there can be no narrowing of the issues until there has been an evidentiary hearing. In
relevant part, OR 227.175(10)(a) provides that:

(D) An appeal from a hearings officer’s decision made without hearing under this subsection shall be to
the planning commission or governing body of the city. An appeal from such other person as the
governing body designates shall be to a hearings officer, the planning commission or the governing
body. In either case, the appeal shall be to a de novo hearing.

(E) The de novo hearing required by subparagraph (D) of this paragraph shall be the initial evidentiary
hearing required under ORS 197.763 as the basis for an appeal to the Land Use Board of Appeals. At the
de novo hearing:

(1) The applicant and other parties shall have the same opportunity to present testimony, arguments
and evidence as they would have had in a hearing under subsection (3) of this section before the
decision;

(i1) The presentation of testimony, arguments and evidence shall not be limited to issues raised in a
notice of appeal; and

(iii) The decision maker shall consider all relevant testimony, arguments and evidence that are
accepted at the hearing.

This is also the gist of LUBA’s holding in Crowley v. City of Bandon, 48 Or LUBA 545, 549 (2004) (“For purposes of

this appeal, the following features of ORS 227.175(10)(a) are the most important. First, the city must provide notice
of a permit decision that is rendered without a public hearing to the same persons who would have been entitled

to notice of a public hearing, if a public hearing had been held before the permit decision was rendered. Second,
those persons who are given notice of the decision and, in addition, any persons who are "adversely affected or
aggrieved" by the decision must be given the opportunity to file a local appeal. Third, if such a local appeal is filed,
the appellant must be given a de novo hearing. And finally, the city may not limit the issues in that de novo hearing io
the issues raised in the local notice of appeal.”)

The applicant, like everyone else, has the right to ask for and receive at least a 7-day open record following the
hearing. Plus the applicant has 7 days after the record closes to everyone else for final rebuttal. That’s how the
applicant responds to anything new or surprising that might arise at the hearing.

BTW, please accept this as my request that the Planning Commission leave open the record for at least 7 days after
tomorrow evening’s hearing for appellant’s submission of additional argument and evidence. Please include this e-mail
exchange as part of the record of this matter. Thank you. I~
. \
Daniel Kearns
REEVE KEARNS PC
621 SW Morrison Street
Suite 510

1
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Portland, OR 97205
Telephone: (503) 997-6032
Voice Mail: (503) 225-1127

CONFIDENTIALITY NOTE: This e-mail message from the law offices of REEVE KEARNS PC is for the sole
use of the intended recipient or recipients and may contain confidential and privileged information. Any
unauthorized review, use, disclosure, distribution or other dissemination of this e-mail message and/or the
information contained therein is strictly prohibited. If you are not the intended recipient of this e-mail message,
please contact the sender by reply e-mail and destroy all copies of the original message. Thank you.

From: Jeffrey Seymour <jeffseymourl@earthlink.net>

Date: Monday, June 8, 2020 at 3:12 PM

To: 'Jacob Graichen' <jacob@ci.st-helens.or.us>, Daniel Kearns <dan@reevekearns.com>

Subject: RE: [Email from external sender] Schlumpberger Land Partition Appeal - Anticipated Order of
Testimony

Hi Jacob —

In response to your comments on the de novo hearing, how are supposed to prepare a response to an appeal if
we don’t know what the issues on appeal are?

In civil law, a de novo hearing is one where the appellate body considering the appeal does so on the record
developed at the lower decision-making body. It is not a situation where the appellant can raise new issues
before the appellate body that were not raised below and not the subject of the appeal.

If appellant raises new issues before the Commission that were not part of the notice of appeal, how are we
supposed to respond to it in front of the Commission?

Jeff

Jeffrey S. Seymour

Attorney at Law

4504 SW Corbett Ave., #200
Portland, OR 97239

(503) 477-9214 phone

(503) 222-0693 fax
jeffseymour] @earthlink.net

www.jeffseymourlaw.com

From: Jacob Graichen <jacob@ci.st-helens.or.us>

Sent: Monday, June 08, 2020 1:54 PM

To: Jeffrey Seymour <jeffseymourl@earthlink.net>; 'Daniel Kearns' <dan@reevekearns.com>

Subject: RE: [Email from external sender] Schiumpberger Land Partition Appeal - Anticipated Order of Testimony

Please note this hearing is de novo. As to people’s arguments, that will be up to them, but as this is de novo and the
City’s rules do not prohibit new issues, issues beyond those identified on the notice of appeal are possible.

Jacob Graichen, AICP, City Planner
City of St. Helens

2
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From: Jeffrey Seymour <jeffseymourl @earthlink.net>

Sent: Monday, June 08, 2020 9:57 AM

To: 'Daniel Kearns' <dan@reevekearns.com>; Jacob Graichen <jacob@ci.st-helens.or.us>

Subject: RE: [Email from external sender] Schlumpberger Land Partition Appeal - Anticipated Order of Testimony

Hello Jacob and Dan —
Thank you for the information.

In terms of what to expect from Appellant, I presume her evidence for the Commission will be limited to the 3
areas of appeal she identified in her Notice of Appeal.

My clients and I will be there, in person, at the hearing.

Jeff

Jeffrey S. Seymour

Attorney at Law

4504 SW Corbett Ave., #200
Portland, OR 97239

(503) 477-9214 phone

(503) 222-0693 fax
jeffseymourl @earthlink.net
www.jeffseymourlaw.com

From: Daniel Kearns <dan@reevekearns.com>

Sent: Friday, June 05, 2020 4:14 PM

To: Jacob Graichen <jacob@ci.st-helens.or.us>

Cc: Jeffrey Seymour <jeffseymourl@earthlink.net>

Subject: RE: Schlumpberger Land Partition Appeal - Anticipated Order of Testimony

Thx Jacob. | will keep you and Jeff posted on what to expect from the appellant.

Daniel Kearns

REEVE KEARNS PC

621 SW Morrison Street
Suite 510

Portland, OR 97205
Telephone: (503) 997-6032
Voice Mail: (503) 225-1127

CONFIDENTIALITY NOTE: This e-mail message from the law offices of REEVE KEARNS PC is for the sole use of the
intended recipient or recipients and may contain confidential and privileged information. Any unauthorized review, use,
disclosure, distribution or other dissemination of this e-mail message and/or the information contained therein is strictly
prohibited. If you are not the intended recipient of this e-mail message, please contact the sender by reply e-mail and
destroy all copies of the original message. Thank you

3
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From: Jacob Graichen <jacob@ci.st-helens.or.us>

Sent: Friday, June 05, 2020 4:13 PM

To: Daniel Kearns <dan@reevekearns.com>; Jeffrey Seymour <jeffseymourl@earthlink.net>
Subject: Schlumpberger Land Partition Appeal - Anticipated Order of Testimony

Gentlemen,
Here is the order of testimony | foresee for this public hearing:

Staff report (City Planner)
Appellant’s testimony (Kearns and friends)
Applicant’s testimony (Seymore and friends)
Public comment (public at large)

a. Testimony in favor

b. Neutral testimony

c. Testimony in opposition
5. Appellant’s response (Kearns and friends)
6. Applicant’s response (Seymore and friends)

BN e

This is what we’ve done for 3™ party appeals like this one in the past and | want you to know what to expect.
Please let me know if you have any comments or concerns.

Jacob Graichen, AICP, City Planner
City of St. Helens
jacobg(@ci.st-helens.or.us

(503) 397-6272

1 Virus-free. www.avast.com

4
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JEFFREY S. SEYMOUR
ATTORNEY AT LAW

4504 SW CORBETT AVE, #200
PORTLAND, OR 97239
TEL (503) 477-9214
E-MAIL jeffseymourl@earthlink.net

June 4, 2020

City of St. Helens
Planning Department
265 Strand Street
St. Helens, OR 97051

Attn: Jacob Graichen, Planning Director
Subj: Partition PT.1.20 (Schlumpberger); applicants’ response to Notice of Appeal
Mr. Graichen:
| represent Andrew and Lindsay Schlumpberger concerning the subject Partition application. This
letter is our response to the Notice of Appeal, filed on May 1, 2020, by Tracey Hill, Trustee of the
Tracey A. Hill Family Trust. Thank you for forwarding this letter and exhibits to the St. Helens
Planning Commission for consideration at their June 9, 2020 meeting.
The Notice of Appeal specified three areas of appeal:

1. Tree and vegetation removal

2. Subsurface sewage disposal system

3. Road access.
1. Tree and vegetation removal Applicant’s tree plan adequately addresses all vegetation

removal concerns, and complies with all provisions of SHMC Sections 17.40 and 17.132.
Appellant’s claim should be denied.

In her appeal, Appellant claims “The application should be denied until the applicant submits a
tree plan required by SHMC chapter 17.40 that shows and accounts for the unpermitted tree and
vegetation removal.”

Previously, Applicants had improperly removed several trees from their property. Applicants also
removed some invasive blackberries. The City and Applicants subsequently had discussions about
the issue.

Applicants have provided as Exhibit 1 their Tree Plan, which is part of what Exhibit 1 calls the
“Tree Plan and Road Improvement Plan”. It notes the types and sizes of trees to be planted, and
specifically calls out any stumps on the property. The Tree Plan complies with SHMC sections
17.40 and 17.132. To the extent the Tree Plan is not self-explanatory, Applicant Andrew
Schlumpberger will be able to testify in response to any questions or comments raised.

Prior to any tree removal or planting, Applicants will obtain a tree permit, as required by SHMC
17.132.
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St. Helens Planning Dept.
PT.1.20 Appeal Response
June 4, 2020

2. Subsurface sewage disposal system Applicant and Appellant will have to initially resolve
this issue outside of St Helen’s Partition process.

In her appeal, Appellant claims “As a matter of law, the existence of Ms. Hill's drainage easement
precludes this development, and there is no evidence in the record that the applicant has useable
access to Parcel 2.”

Appellant has an old recorded easement over Applicants’ property for an underground septic drain
field. In the 1990s, the prior owners of both Applicants’ and Appellant’s properties hooked their
properties up to the City’s public sewage system. At the time of connection to the sewer system,
the septic drain field on Applicants’ property was destroyed by filling it in with sand and gravel,
and disconnecting the pipe system between Appellants property and the drain field. The prior drain
field on Applicants’ property now has mature fir trees and other vegetation growing on it.

SHMC section 13.14.160(4) provides that the owner of a house with access to the public sewer
system must connect with the public sewer system. Conversely, SHMC section 13.14.170(1)
provides that a homeowner may only connect to a private wastewater system if public sewer is not
available.

Under Oregon law, a recorded easement can be extinguished in several ways. In this case,
Appellant’s easement has been extinguished by (1) destruction, (2) abandonment, and (3)
impossibility. Here, the reason for Appellant’s recorded easement has been destroyed, the property
predecessors then abandoned the easement, now for well over 20 years, and City code requires
hookup to City sewer and prohibits a septic drain field on Applicants’ property, thus making it
impossible for a drain field to be located there.

The applicants, Andrew and Lindsay Schlumpberger, have been working with Appellant’s counsel
to try and work out a voluntary release of Appellant’s recorded lease. In spite of the reasons under
Oregon law for the easement extinguishment, Appellant refuses to voluntarily release the recorded
easement.

As a result, Applicants are required to file a lawsuit against Appellant to declare the easement
extinguished and quiet title. This could take months to resolve. In the interim, Applicants
understand this particular condition of approval cannot be met. They will again address this item
in the partition process upon resolution of the lawsuit.

3. Road access The Administrator’s condition for road safety improvement is sufficient.
Appellant’s claim should be denied.

In her appeal, Appellant claims “The Administrator's suggested mitigation of a single turn-out
near the blind curve on Belton Road does not remedy the life safety hazard, nor does it satisfy
the Code's requirements. Unless this application proposes to comply with the 20-foot pavement
width requirement in SHMC 17.84.070, it must be denied.”
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St. Helens Planning Dept.
PT.1.20 Appeal Response
June 4, 2020

The Administrator’s decision conditioned the Partition approval on construction of a turnout on
Belton road, and did not require Applicants to meet the SHMC road requirements. Applicants
believe any additional conditions in addition to the turnout are not required, for two reasons. First,
the turnout is a sufficient modification of the road to keep it as safe as it is before the additional
development. Second, the cost to redevelop Belton Road to bring it up to code would be excessive
and grossly out of proportion to the impact of the one lot development.

A. Road Safety

While Applicants agree Belton Road does not meet code requirements, it is nevertheless safe for
public access, and the addition of one additional residence will not materially impact the safety of
the road. Exhibit 1 includes the Road Improvement Plan, to improve the road to meet the condition
in the Amended Partition Approval. This is the addition of a 24’ x 30’ turnout at a 90 degree corner
near Appellant’s property.

Three Exhibits are included to demonstrate the safety of Belton Road. Exhibit 2 is a letter from
Captain Mike Gorsuch, of Columbia River Fire and Rescue. This is the agency charged with fire
protection in the area of the subject properties. Captain Gorsuch specifically notes no record of
any vehicle accidents on Belton Road in the area. He further states his fire vehicles and ambulances
will have access to the various properties, with no changes to the road width. He does agree with
the City recommendation for the vehicle turnout, but has no other objections to the proposed
development.

Exhibit 3 and 4 are both letters from local residents. They express the comments that Belton Road
has a good safety record, and do not believe the development will diminish the safety of travel on
Belton Road.

Finally, the Fire Marshall’s Division Chief, Jeff Pricher submitted a letter included in the staff
report at page 10 of 17. He is requiring sprinklers, signage, and any necessary permits. However,
he makes no mention of any vehicle accidents or other safety issues with Belton Road. Finally, he
imposes no condition to widen it, or make any other improvements for fire vehicle access.

B. The cost to redevelop Belton Road to bring it up to code would be grossly out of proportion
to the impact of the one lot development.

Currently, it is estimated the cost to build a 24’ x 30’ turnout is $15,000 - $25,000. This, in itself
is a large expense for Applicants. The benefits everyone using Belton Road - the general public.
But, Applicants are willing to accept that condition as reasonably related to their development.
They will work with the City and contractors to keep these costs economically feasible.

However, the cost of rebuilding Belton Road to meet current code is way out of proportion to the
single additional parcel created out of the partition. Exhibit 5 is an estimate from Triton Lawn and
Yard Maintenance to do that road improvement. It’s $182,300, and does not include the additional
cost of breaking, drilling or blasting rock, and does not include any potential utility line relocation.
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St. Helens Planning Dept.
PT.1.20 Appeal Response
June 4, 2020

It is expected the additional work could cost an additional $100,000 or more, pushing the total cost
to upwards of $300,000. This is an offsite improvement on a road that is not owned by Applicants,
but by the general public. If there are 10 houses currently served by Belton Road, including
Applicants, they are being required to pay for 100% of the improvement that benefit the public,
while they only own 10% of the affected properties.

It is Applicants’ position that requiring improving Belton Road to code standards, in addition to
the turnout requirement, would approach a taking. The Appellant has failed to meet her burden of
establishing that the proposed road improvement was necessary to offset the increased traffic
which would be caused by the proposed development.

Conclusion

Of the three issues on appeal raised by Appellant, Applicants will agree to remove resolution of
the easement condition issue from the City’s partition process until resolution with Appellant
outside of the process, either voluntarily or through litigation.

On the issues of the tree plan and Belton Road code compliance, Applicants have demonstrated
Appellants claims on these issues should be denied, and the conditions levied by the Administrator
in his Amended Approval should be approved and adopted by the Planning Commission.

Thank you for your review of this response.

Sincerely,

Jefhey S. Seymour
Jeffrey S. Seymour

Copy: Client
D. Kearns, attorney
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Notes:

Property Owners:
Andrew and Lindsay
Schlumpberger

160 Belton Road
St. Helens, OR 97051

Tax Map Parcel No.:
5134—-000-00201
5134—-BC—-01100

Zoning: R10

Wetland Delineation by
Wetland Solutions Northwest, LLC
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measured along the slope
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Columbia River Fire & Rescue

) Fire Prevention Division ...
270 Columl)n Blvd * St Ilclt‘ns ()r(-gon * 07051
Phone (503)-397-2090 * www om % FAX (503)-397-3198

To whom this may concern:

Belton Road in St. Helens Oregon has a 50’ street right of Way, with approx. 12" to 15’ of pavement. It does
meet the current standards as far as street width but not for pavement width. The reason for this is the
topography and the rocky terrain in that area.

St. Helens has many narrow streets like this.

This has not been a problem thus far for public safety, as we are still able to access the private dwellings via
fire trucks and ambulances. Any new dwelling for the most part, must be either sprinklered or have an
approved turn around. We do not have any knowledge or any record of any motor vehicle accidents occurring
on Belton Rd. in recent years. Most residents drive slowly due to the skinny streets and brush that is found in
that area of the City.

Although we agree there is sufficient access to service the existing households in that area, a turn out to
provide improved viewing of that 90-degree turn would be beneficial to public safety, not only for the new
proposed dwelling but for the residents that live in that area.

Please don’t hesitate to contact me by phone at 503-556-0406 or email gorsuchmi@erfr.com.

Captain Mike Gorsuch

cc. Andrew Schlumpberger Exhibit 2
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To whom it may concern:

We have lived off of Belton Rd on Greycliff Rd for many years, our home
is one of the furthest homes serviced by the City’s Step system, we live just down
the road from the Schlumpberger’s home, where we have not had any problems
with the City’s Step system, nor do we have any issues with the Schlumpberger’s
partitioning and building a new home closer to the river. As they have over 2
acres and with it meeting all the zoning requirements we do not see any reason
why they should not be able to build a new home. As far as the safety of Grey
Cliff Road and Belton Rd, we do not know of any accident that has occurred on
either of these streets, as all of the neighbors drive at a safe speed due to the
topography and the skinny streets that are present in this area.

Date Ob/()?;/,?,o 2.0 Signed

JJ

Name £4ARRy Howa
Address 525 Geey cuiFrS DRrvE
St Heiews, o 970s!
Ph#
5o2- 366 - 0434

Exhibit 3
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Dear Planning Commission,

As a member of the community served by belton road | want to express my approval for the
land partition, proposed by my neighbors Andrew and Lindsay Schlumpberger.

I have lived in the community where the new partition is proposed for many years. In this time |
have seen changes occur including the construction of new homes and changes to existing
terrain and roadways.

While it is known that this community is served by a long and narrow road, this neighborhood is
also known to be safe. Many drivers navigate this roadway daily with little to no difficulty
including the addition of delivery trucks and/or construction vehicles {(only one single vehicle
accident in last 30 years that | can recall).

I welcome the proposal of the Schlumpberger’s new home and do not personally foresee any
problems from the creation of one more home served by belton road.

Rollhon
//;f.ﬂq‘v V\ZQAJJ (S

/05 /3@/ﬁu/’> /\?QQC/ )
St Hed ens, R TTOS]

Sincerely,

Exhibit 4
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Triton Lawn & Yard Maintenance Estimate
PO Box 1206

Rainier, OR 97048 US

503-793-7597

nealk13@gmail.com

ADDRESS

Andrew Shlumpberger
160 Belton Rd

St Helens, OR 97051

ESTIMATE # DATE

1023 05/27/2020

ACTIVITY QTY RATE AMOUNT
2-Equipment:2-Excavator 35,000.00 35,000.00

Move 2 fire hydrants from proposed Belton road right of way. This
excludes cost associated with breaking, drilling or blasting rock.

2-Equipment:2-Excavator 1 18,000.00 18,000.00
Remove 14 trees from proposed Belton road right of way. Including
stumps and roots.

2-Equipment:2-Excavator 1 45,000.00 45,000.00
Prepare roadway surface to Columbia County Private road

standards. This excludes any cost associated with breaking, drilling

or blasting of rock.

2-Equipment:2-Excavator 1 60,000.00 60,000.00
Pave road to Columbia County Private Road standards.
1-Rock:3. 3 inch minus 1 7,000.00 7,000.00
Base rock for road widening
1-Rock:1. 3/4 inch minus 1 1,800.00 1,800.00
Top Coat for road widening
5-Other:Supplies 1 3,500.00 3,500.00
New hydrants to meet fire department code
2-Equipment:1-Solo Truck 1 6,000.00 6,000.00
Haul rock to job site
5-Other:Disposal Fee 1 5,000.00 5,000.00
Disposal of fill, wood, waste and stumps

TOTAL $181,300.00

Accepted By Accepted Date
Exhibit 5
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CITY OF ST. HELENS PLANNING DEPARTMENT

STAFF REPORT
Appeal AP.1.20 of Partition PT.1.20

DATE: June 2, 2020
To: Planning Commission
FrROM: Jacob A. Graichen, AICP, City Planner

APPELLANT: Tracy A. Hill for Tracy A. Hill Family Trust
APPLICANT: Andrew and Lindsay Schlumpberger
OWNER: Andrew and Lindsay Schlumpberger

ZONING: Suburban Residential, R10
LOCATION: 160 Belton Road; SN1W-34BC-1100 and 5SN1W-34-201
PROPOSAL: 2-parcel Partition

SITE INFORMATION / BACKGROUND
The subject property is located along the Columbia River, Dalton Lake and Belton Road. Belton
Road provides access. The Planning Administrator originally approved the Partition request
PT.1.20 on March 25, 2020. The City received various comments about that decision and the
Planning Administrator issued an amended decision on April 15, 2020 in response to some of
those comments. An appeal of that decision was filed by the appellant on May 1, 2020.

PUBLIC HEARING & NOTICE

Hearing dates are as follows: June 9, 2020 before the Planning Commission.
Notice of this proposal was sent to surrounding property owners within 300 feet of the subject
property(ies) on May 21, 2020 via first class mail. Notice was sent to agencies by mail or e-mail
on the same date. Notice was published in the The Chronicle on May 27, 2020.

AGENCY REFERRALS & COMMENTS

As of the date of this staff report for the appeal, the following agency referrals/comments have
been received:

Fire Marshall: see attached letter dated May 29, 2020 (received June 1, 2020).

APPLICABLE CRITERIA, ANALYSIS & FINDINGS

**Important: this report is not a stand-alone document and is meant to be reviewed with
the original decision.**

See PT.1.20 Amended Decision, attached. This report focuses on the issues the appellant raises
as part of this appeal.

AP.1.20 Staff Report 1of7
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The appellant raises three general issues: 1) tree and vegetation removal, 2) subsurface sewerage
disposal system (septic drainfield) easement, and 3) road access.

Tree and Vegetation Removal

There are two components of this as it pertains to St. Helens’ Development Code. The first is
Chapter 17.40 SHMC, which protects woody and other native vegetation within significant
wetlands and riparian areas and their protections zones. The second is Chapter 17.132 SHMC
which requires a tree plan for certain actions, including Partitions, intended to document and
preserve trees over 12 inches diameter at beast height or DBH when possible.

Sensitive Lands Trees and Vegetation

There are two sensitive lands that affect the property. The Columbia River (with 75’ upland
protection zone required per Chapter 17.40 SHMC) and Wetland D-16, otherwise known as
Dalton Lake (with 75’ upland protection zone required per Chapter 17.40 SHMC). The
preliminary plat shows the protection zoned boundaries based on a professional assessment as
required.

However, before the applicant determined these boundaries, they were found to have used heavy
equipment within the Dalton Lake protection zone. Staff sent the applicant a violation letter in
December 2019, but staff observed little native vegetation disturbance (affecting mostly a heavy
infestation of nonnative blackberries) and the applicant ceased such activity. The disturbance
was limited to the outer portions of the protection zone. Staff essentially gave the applicant a
waring.

These sensitive lands are discussed in the PT.1.20 Amended Decision, towards the bottom of
page 4 and top half of page 7, mostly. Conditions 4.a and 11 pertain to this issue.

Staff visited the site again on May 29, 2020 and did not observe any obvious new impacts to
sensitive lands.

Tree Plan

The tree plan per Chapter 17.132 SHMC is discussed in the PT.1.20 Amended Decision towards
the bottom of page 4 and continuing to the top of page 5. It is addressed in the conditions (page
2) per condition 2.a. The applicant provided inadequate information at the beginning of the
process and cut trees soon after the initial PT.1.20 decision was issued (before the amended
decision). As such, condition 2.a on the Amended Decision includes the consideration of stumps
for trees, since per 17.132.025(3):

(3) Trees removed within the period of one year prior to a development application listed
above will be inventoried as part of the tree plan above and will be replaced according to
SHMC 17.132.070(4).

AP.1.20 Staff Report 2 of 7
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Conditions 7.a and 10 also pertain to the tree plan requirements of Chapter 17.132 SHMC.

Staff visited the site again and observed some larger trees (<6) outside of sensitive lands that
have been removed.

LN L

Two photos from the
same location on
the north end of the
subject property
looking  southward
towards the home at
160 Belton Road.

Other than
differences  based
on the time of year,
some removed trees
(assumed to be Big
Leaf Maples by
staff) have been cut
in between this time

period.
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Two photos showing
the same area as
those on the
previous page, but
from the south side
of the  subject
property looking
north.

The Columbia River
can been clearly
seen. Dalton Lake
is not as visible but
is located to the left
behind the hill line.

The patches of sand
in the grass in the
background show
some of the heavy
equipment impacts
in the Dalton Lake

protection zone.

The protection zone
is to the far left of

said sand patches.
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Question for the Commission is if the conditions of the decision adequately addresses these
issues, if the applicable conditions should be revised, or if this is basis for denial.

Subsurface sewerage disposal system (septic drainfield) easement

There is a large drainfield easement on the subject property for the benefit of the appellant’s
property. This is a substantial encumbrance to access and utilities and created a legal wall of
sorts between proposed Parcels 1 and 2, such that Parcel 2 has no access for vehicles or utilities.

This is a private matter as it is not a public easement, but the easement is in the way so the City
has to consider it in the Partition decision. This easement is discussed on page 6 in the PT.1.20
Amended Decision. Condition 2.b basically says the applicant needs to get rid of the easement or
find a way around it via easement(s) on other property. If neither is possible, the Partition cannot
be completed.

Does the Commission feel this is already adequately addresses in the conditions or should it be a
basis of denial as the appellant suggests? Please remember it is not the Planning Commission’s
role to determine if the easement has been “abandoned.” Rather, the Commission’s focus is how
the easement impacts the fate of the partition. The easement’s status is anticipated to be resolved
outside of land use procedures.

Road Access
Much of Belton Road is predominately 11° wide and doesn’t meet any public or private road

standard. This is discussed at the bottom of page 5, the top of page 6, and pages 9-10 of the
PT.1.20 Amended Decision. Condition 2.c and 3.a address Belton Road. Be careful not to

AP.1.20 Staff Report 5of7
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confuse this with the easement discussion outside of the Belton Road right-of-way in the report.
See attached map that shows the properties that depend on Belton Road (after the Elk Lodge
driveway) for sole access in or out of this neighborhood. It also shows road widths at various
locations.

Staff requires a turn-out to address the additional traffic this Partition will create on this largely
one-lane road.

Belton Road is public right-of-way. Its is classified as a local street, which normally requires a
roadway width of 34 feet. However, under the unusual circumstances of 10 dwellings currently
being accessed (starting from just after the Elks Lodge driveway at 350 Belton Road) from what
is essential a driveway, with the potential for more, the Commission could consider driveway
standards. For example 3-6 dwellings requires a 20 pavement width, whereas 3-19 apartments
(for comparison) requires 24 feet per SHMC 17.84.070.

The question for the Commission on this matter is if the existing conditions address this
adequately given the existing circumstances and magnitude of the proposal, if more
improvements should be required, or if the Partition should be denied based on inadequate
access. Note that Belton Road is only one way in and out for the existing 10 dwellings including
the one at 160 Belton Road (the subject property).

CONCLUSION & RECOMMENDATION
The Commission has a few options:
1. Affirm the PT.1.20 Amended Decision (i.e., uphold the decision being appealed with no
changes);

2. Reverse or deny the decision; or
3. Modify the decision (e.g., change the conditions of approval).

* % %
Attachment(s): Preliminary plat with City Planner notes

Map showing number of existing dwellings currently accessed via Belton Road
after the Elks Lodge driveway and road width measurements

Fire Marshall letter dated May 29, 2020 (received June 1, 2020)

Notice of appeal letter dated May 1, 2020 from Reeve Kerns PC (received May
1, 2020)

PT.1.20 Amended Decision, with attachments:

e Preliminary plat

AP.1.20 Staff Report 6 of 7
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¢ Engineering report from Schlumpberger Consulting Engineers, Inc. dated
December 13, 2019 regarding STEP system

e Preliminary plat showing easement recorded in 1976 as Book 208, Page
404 Columbia County Clerk’s records

e Environmental Assessment from Wetland Solutions Northwest, LLC dated
January 30, 2020

o Letter from Tracey A. Hill dated April 6, 2020

e Letter from VaNatta, Petersen & Anderson, Attorneys At Law, dated April
7,2020

o Letter from Robin Nunn dated April 8, 2020

AP.1.20 Staff Report 7 of7
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Notes:

Property Owners:
Andrew and Lindsay
Schlumpberger

160 Belton Road

St. Helens, OR 97051

205"

Tax Map Parcel No.:
5134-000-00201
5134-BC-01100

Zoning: R10

Wetland Delineation by
Wetland Solutions Northwest, LLC

Sensitive Lands Buffers were
measured along the slope
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Dalton Lake !

Preliminary Partition Plat
For
Andrew & Lindsay Schlumpberger
Situated In The N.W. 1/4
Section 34,T.5N.,R. 1TW.,W.M.
City of St. Helens
Columbia County, Oregon
January 21, 2020

LUBA Page ZU/



FILE: AP.1.20
ATTACHMENT

Number of Existing Dwellings Currently Accessed Via Belton Road
After The Elks Lodge Driveway & Road Width Measurements
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FIRE MARSHAL

Columbia River Fire & Rescue / Scappoose Fire District

Date: 05/29/2020 RECEIVED

Andrew Schlumpberger JUN 1 2020

RE:

Belton Road Development Partition PT.1.20 3”” C,TY OF ST- HELENS
Andrew Schlumpberger /

Property Description: 160 Belton Road (SN1W-34BC1100 & 5N IW@&OI)

Mr. Schlumpberger:

I received your request to review the subject property identilied above and provide comments [or the partition
that 1s being requested. This is in accordance to item number 6 of the conditions listed by the City of St. Helens in
the Land Usce Decision. The recommendations by the lire district are listed below and are in accordance with lire
district ordinances and the Oregon Fire Code (OFC).

[. New construction as proposed will not conlorm to the OFC. Specilically, Section 503 (Access (o
buildings) and Appendix “D”. The tradeoll lor the access challenge will be the [ollowing
conditions:

1. The building shall be protected by a residential automatic sprinkler system meelting all
provisions ol NIFPA 13D.

1. Signage that clearly identilics the location ol the new structure is required.

2. All ttems that are identlied m the Fire code Guide (Adopted by ordinance) need to be adhered to
and_completed by [inial occupancy and inspection ol the building. This includes the adopted
countydriveway standard, included as part ol the driveway permil process.

2 / 1. Driveway Permit

gi)‘/' ‘ . Address Signs
3. The lire district would like to request to have an opportunity to conduct operational (raining on the
(=1

building prior (o occupancy. This will consist ol tours to become familiar of the building layout as
well as pre plan our response operations duc (o some ol the access challenges.

Should you have any questions about anything clse, please do not hesitate to give me a call.
P, = =)

Jell Pificher
Division Chiel
TFire Marshal (CRF&R / SRFD)

Columbia River Fire and Rescue / Scappoose Rural Fire District
270 Columbia Blvd. St Helens, OR 97051 / 52751 Columbia River Hwy (P.O.BOX 625) Scappoose OR, 97056
(503) 397-2990 / (503) 513-5020
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Reeve Kearns »rc

Attorneys at Law 510 American Bank Building
621 S.W. Morrison Street

Portland, Oregon 97205
Voice Mail: 503-225-1127
Email: dan@reevekearns.com

Daniel H. Kearns
Direct Dial: 503-997-6032

May 1, 2020

St. Helens Planning Dept.
Attn: Jacob Graichen
St. Helens City Hall

265 Strand Street
St. Helens, OR 97051 VIA HAND DELIVERY

Re: Notice of Appeal — Partition PT.1.20 (Schlumpberger)

Dear Mr. Graichen:

This firm represents Tracey Hill, the appellant in this appeal, and I hereby submit the
following notice of appeal of the Administrator’s decision in the above-mentioned matter. The
information required for this appeal notice by SHMC 17.24.340 is set forth below.

L The Proposal and Challenged Decision:

This application seeks to partition a 2.11-acre, R10 zoned parcel into two new buildable
parcels.l The parent parcel is already developed with a single-family dwelling (Parcel 1), and
this proposal will create an additional buildable lot (Parcel 2). The parent parcel abuts Dalton
Lake and the Columbia River and is extensively encumbered by sensitive lands and buffers. The
Administrator approved the partition on April 15, 2020 in a Type II decision with conditions that
stated a May 1, 2020 appeal deadline.

1L The Parties:
. RECEIVED
Owner/Applicant........ Andrew and Lindsay Schlumpberger
160 Belton Road MAY 12020
St. Helens, OR 97051 CITY OF ST, HELENS

Appellant.................... Tracey A. Hill for Tracey A. Hill Family Trust
250 Belton Road
St. Helens, OR 97051

Appellant’s Attorney..Daniel Kearns, OSB #893952
REEVE KEARNS PC

1 SNIW-34BC-1100 and 5N1W-34-201, street address: 160 Belton Road
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Reeve Kearns rc
May 1, 2019
Page 2

621 SW Morrison St., Suite 510
Portland, OR 97205

III.  Appellant’s Standing:

Appellant Tracey Hill owns and lives on an adjacent parcel within the City’s notice range
for this proposal and submitted timely written comments (dated April 6, 2020) in opposition to
the partition proposal. Ms. Hill stands to be directly impacted by this proposal because the new
parcel (Parcel 2) will allow for the development of a new dwelling within sight and sound of Ms.
Hill’s home, and she is therefore adversely affected and aggrieved by the Administrator’s
decision. Additionally, the applicant is aware of a recorded drainfield easement that Ms. Hill
holds over a significant portion of Parcels 1 and 2, and the development of Parcel 2 will destroy
and thereby violate her easement. As such, Ms. Hill has standing to appeal the Administrator’s
decision under SHMC 17.24.290(1).

1V.  Appeal Arguments:

The applicant, who resides in the house on Parcel 1, has already removed multiple mature
trees from the protective Sensitive Lands Buffer without permits, and has removed other non-
woody vegetation with heavy equipment and sprayed herbicide on vegetation adjacent to the
lake, again with no permits in violation of SHMC chapter 17.40. This adversely affects and
aggrieves Ms. Hill and her use and enjoyment of her home and property and views of Dalton
Lake, the surrounding wetlands and the Columbia River. Approval of a second home site on
Parcel 2 for the applicants will also significantly and negatively impact the environment and Ms.
Hill’s property because of the house development and attendant environmental damage that will
result. The unpermitted tree and vegetation removal are noted in the Administrator’s decision at
pp 4-5, yet there is no requirement that the violations be mitigated, or the damage corrected. The
application should be denied until the applicant submits a tree plan required by SHMC chapter
17.40 that shows and accounts for the unpermitted tree and vegetation removal.

Ms. Hill holds a recorded septic drainfield easement for her property that encumbers the
parent parcel in this application and covers significant portions of proposed Parcels 1 and 2, as
well as the access easement proposed to serve Parcel 2. The applicant incorrectly claims that
Ms. Hill’s drainfield easement has been abandoned, relinquished or is somehow not material. To
the contrary, Ms. Hill’s drainfield easement is recorded with title to the parent parcel in this
application; Ms. Hill has not relinquished or abandoned it, has no intention of doing so, and her
easement is fully and legally enforceable. Ms. Hill’s prior (April 6, 2020) comments on the
application made clear that this drainfield easement was a back-up for an on-site septic system
and a guarantee her home would be inhabitable in the event the city’s STEP system failed. In
her comments, she also stated her intent to enforce this easement and that construction of a house
or an access driveway serving Parcel 2 would destroy its ability to support a septic drainfield and
would therefore violate her easement right. As a matter of law, the existence of Ms. Hill’s
drainage easement precludes this development, and there is no evidence in the record that the
applicant has useable access to Parcel 2. For that reason, this application must be denied for lack
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Reeve Kearns rc.
May 1, 2019
Page 3

of legal access required by SHMC 17.84.070 to serve Parcel 2. A copy of Ms. Hill’s recorded
easement and illustration of its location on the subject property are attached as Exhibits to this
Appeal Notice.

The subject property is served by a long, substandard road that does not meet the City’s
basic requirements for access. In particular, Belton Road/Gray Cliffs Road collectively
constitute an over-length dead-end or cul-de-sac. While the roadway is within a 50-foot public
right-of-way, the pavement width varies from 17 feet wide near the Elks Lodge and quickly
narrows to 11 feet for most of its length. SHMC 17.84.070, Figure 15 requires a minimum
access width of 24-30 feet with a minimum pavement width of 20 feet when serving 3-6 homes,
thus an 11-foot pavement width is inadequate. Approval of a new buildable parcel on this road
not only endangers public health and safety, it violates the City’s minimum access requirements
in SHMC 17.84.070 and must be denied. The Administrator’s suggested mitigation of a single
turn-out near the blind curve on Belton Road does not remedy the life safety hazard, nor does it
satisfy the Code’s requirements. Unless this application proposes to comply with the 20-foot
pavement width requirement in SHMC 17.84.070, it must be denied.

V. Appeal Fee: Payment of the $250 appeal fee accompanies this Notice of Appeal.
Please notify me when the Planning Commission hearing is scheduled. Thank you.

Sincerely,

Daniel Kearns
Enclosures
cc: Client
Agnes Marie Petersen, Esq.
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:‘EA‘SEHEN‘I' AGREEMENT sk 208 PA(,‘[404

THIS AGREEMENT, made this 27 %L _ day of _Q.,,(?:___
r and between CHARLES T. BROWNLOW, grantor, ard
c iAP!LSGaTE. grantee:

~t. grantee is the owner of the following described
1 proporty in Columhia County, Oregon, to-wit:

gginning at 2 point which is North 4°35°'30" West 1223.3
feet and East 1891.3 feet from the Northeast corner of
Rose Hill“, Columbia County, Oregon, said point being
on the left bank of the Columbia River; thence along low
’wnter 1ine along said left bank North 31°®38' Wes. a
;ee of 266.37 feet; thence South 69°24' West o
stance of 227.37 feet; thence North 24°36'30" West to
on. the most Easterly North line of City Ordinance
#1877 recorded August 18, 1969 in Book 174, page 343,
egd Records of Columbia County, Oregon; thence
South 60'21' West 153.57 feet; thence South 57°16' West
46.43 feet to the TRUE POINT OF BEGINNING of herein
- described tract, sai? pecint being the Northwest coruw:
" of tract described i -...¢ 7.0 recorded March 30, 1976

..  in Book 137, page : Mo ..-.. Records of Columbia County,
"',0:egon: thence Sout™ ‘575 " West 81.22 feet; thence
_ South 64°47°'30" West /., iu iazt; thence South 46°33' West
- .87.50 feet; thence South 34°02' East to the North line of
50 foot road conveyed to City of St. Helens by deed
recorded October 12, 1971 in Deed Book 184, page 1ll; thence
North 69°24*' East along the North line of said 50 foot road
to the point of intersection with the West line of tract
described in Mortgage Book 137, page 123 thence

North 24°36'30" West along said West line to the point of
beginning.

S 'The grantors, in codsideration of ONE DOLLAR ($1.00) and

‘;othar wvaluable consideration, receipt of which is hereby

.-acknowledged, do hereby grant and convey to the grantees, their

... heirs, succeassors and assigns, a non-exclusive easement, subject

S - ) liens and encumbrances of record, in the following described
... real property in Columbia County, Oregon, toiwit:

That part of the following described tract lying Northerly

of the Easterly extension of the North line of Sixth Street
as conveyed to City of St. Helens by deed recorded October 12,
1971 in Dee«d Book 184, page 1ll:
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Beginning at a point which 1: North 4‘3
feet and East 1891.3 feet from the North”w
Rose Hill, Columbia County, Oregon, said poin'
the left bank of the Columbia River;. thencc al
water line along said left bank North 31°38" We
distance of 266.87 feet; thence South 69'24!;

distance of 227+37 feet to the’ !RU! POIHT OP B!GIII!IG
thence North 24236°'30" Weat to a: point on the mos
zasterly North line of’ City Ordinance #1877 tqf r

6.3 feet; thence North 69‘24' East 200 tect to tho“
of beginning, EXCEPT THEREFROM that portion :
50 foot road conveyed to City of 5t. Helens 1}
recorded October 12, 1971 in Dcod Book 18' -

for the construction, maintcnaneo. use . and rcpni; of ‘an ind
vidual water-carried subsurface lewage di-po-ll .ys A}
after called “system") appurtenant to the ahove—delcribed

property of grantees. G

Grantors, for themselves and their hoirt. nuccat-ornfand
assigns, covenants and agree to and with the grantees, their
heirs, successors and assigns, that the above-described ptoperty
of grantors shall not be used for any purpose detrimental to -
said system or contrary to laws and rules of governmental
agencies applicable or related to said system.

IN WITNESS WHEREOF, the parties hereto have executed
this agreement as of the date first hereinabove written.

STATE OF OREGON )
‘‘‘‘‘‘‘‘‘ ;;County of Columbia ) ss.
, 1929 )

: -. -»‘.‘ 3 4 ‘~“ - .

P Peruonally appeared the above-named Charlel 7. Brownlan.

\\ghantor, and Lee C. Applegate, grantee, and acknowledged the:
fbrggoing instrument to be their voluntary act. Before me:

v i

Notary Public for Oregon
My commission expires: 7’-‘/’(’

APPRQVBD:
3“ M . Sanitarian
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Notes:

Properly Owners:
Andrew and Lindsay
Schlumpberger

160 Belton Road
St. Helens, OR 87051

Tax Map Parcel No.:
5134-000-00201
5134—8C—-071100

Zoning: R10

e

Wetland Delinsation by
Wetland Solutions Northwest, LLC

Sensitive Lands Buffers were
measured along the slope
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Preliminary Partition Plat
For
Andrew & Lindsay Schiumpberger
Situated In The N.W. 1/4
Section 34,T.5N.,R.1W. . W.M.
City of St. Helens
Columbia County, Oregon
January 21, 2020
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of St. lle ’j

265 Strand / PO Box 278

St. Helens, Oregon
97051

NOTICE OF ADMINISTRATOR’S LIMITED LAND USE DECISION
April 15,2020

Amended Decision
RE: Partition, PT.1.20

You are receiving this notice of a decision by the City of St. Helens Planning Administrator
because you are entitled to it by law. Andrew and Lindsay Schlumpberger submitted an
application to divide or replat property located at 160 Belton Road into two (2) parcels. The site
is also known as Columbia County Assessor Map No. SN1W-34BC-1100 and 5SN1W-34-201.
The City Planning Administrator is authorized by the City of St. Helens Development Code
(SHMC Title 17) to review Land Partition applications and approve, deny or approve them with
conditions.

Attached is a complete report of the proposal, which includes the criteria and evaluation to
approve or deny the proposal, and the decision.

This is an amended (revised) decision. You may have received an earlier version of this
previously. This decision has been amended by the City based on citizen comments
received during the comment period.

This decision may be appealed if done so within the appeal period. An extension to the normal
10 day appeal period was requested due to the COVID-19 pandemic in the United States. As
such, the appeal period shall extend till May 1, 2020. The decision becomes effective at Spm
on the last day of the appeal period if no appeal is filed.

The application and details are on file at City Hall and are available for review during normal
business hours. Copies are available for a nominal charge.

If you have any questions, please contact this office.

Phone 503.397.6272 PLANNING DEPARTMENT Fax 503.397.4016
www.ci.st-helens.or.us

LUBA Page 217



CITY OF ST. HELENS PLANNING DEPARTMENT
ADMINISTRATIVE STAFF REPORT

**AMENDED DECISION**
File Number(s): Partition, PT.1.20
Proposal: 2 parcel land partition. A Partition is required when two or three parcels are created within a
calendar year. It is also required when a division of land (if not a subdivision, which creates 4 or more lots)
creates a street or road. It can also be used to replat or rearrange property lines. This report pertains to the
Partition’s Preliminary Plat; a Final Plat is also required subsequent to the Preliminary Plat.
Location: 160 Belton Road
Map/Taxlot(s): SN1W-34BC-1100 and SN1W-34-201
Applicant(s): Andrew and Lindsay Schlumpberger

Owner(s): same as applicants

Zoning: Suburban Residential, R10

EE I

CONCLUSION & DECISION

Based upon the facts and findings herein, the City Planning Administrator APPROVES this Land Partition
with conditions (as detailed in the next section of this report).

= AR 15, 2620

Jacob A. Graithen, AICP, City Planner " Date

I

CONDITIONS OF APPROVAL

Please note that the requirements of other City of St. Helens departments (e.g., Building, Engineering, and
Administration) and other agencies (local, state and/or federal) may apply to this proposal. This local land use
approval decision does not exempt and is not a substitute for those requirements. For example, all partitions
include necessary steps with Columbia County (e.g., County Surveyor).

The following conditions apply to the local land use approval aspect of this proposal:

1. This Land Partition preliminary plat approval shall be effective for a period of twelve (12) months
from the date of approval. The approval shall become void if a final plat prepared by a professional
registered surveyor in accordance with 1) the approved preliminary plat, 2) the conditions herein, and 3) the
form and content requirements of the City of St. Helens Development Code (SHMC Title 17) and Oregon
Revised Statutes is not submitted within the twelve (12) month approval period. Note: a time extension of
up to six months is possible per SHMC 17.140.035(3).

PT.1.20 Amended Decision 1of11
LUBA Page 218



2. The following shall be required before the City accepts a final plat for review:

a.

Tree inventory of all trees currently over 12”” DBH shall be required. See Chapter 17.132 SHMC. This
shall include a protection program defining standards and methods that will be used by the
applicant/owner to protect trees during and after construction.

Trees removed within a one-year period shall be inventoried, but identified as being removed for the
purpose of tree replacement calculations. The width of the tree (normally measured as diameter of breast
height) shall be determined by the width of stump (if below dbh) unless a certified arborist can
determine otherwise.

Tree plans are required to be done by a certified arborist or other capable professional as allowed by the
planning director.

Easement recorded in 1976 as Book 208, Page 404 Columbia County Clerk’s records shall be lawfully
abandoned. It shall be removed from the deed of the subject property.

Or, easements can be attained on neighboring properties to circumvent the drain field easement. This
option is valid only if the width of the easement is sufficient for the anticipated dwelling units/uses
served per the City’s standards and includes maintenance agreement provisions that includes the subject

property.

Plans for a vehicle turnout (providing a minimum total driveway width of 24 feet for a distance of at
least 30 feet) along Belton Road (and within the right-of-way) along the subject property shall be
provided for city review and approval. The City may require no-parking identification.

Location of turnout shall remedy the blind comer to the maximum extent possible where the public
right-of-way has an approximate 90 degree angle along the west side of the subject property.

3. The following shall be required before the City signs an approved final plat:

a.

b.

The vehicle turnout per plans per condition 2.c shall be completed and approved by the City.

Applicant shall provide (a) maintenance agreement(s), subject to city review and approval, that will be
recorded with the final plat per condition 5.

4. In addition to compliance with local, county, state and other requirements, the following shall be
included on the final plat:

a.

Conservation easements to the City for wetlands and related upland protection zone, and riparian areas
and related upland protection zones. For conservation easements, there shall be a narrative that states:
“this area subject to the restrictions and protections of the City of St. Helens” or an alternative as
approved by the City.

A note shall be included on the plat for the maintenance agreement for shared access (see condition 3.b
and 5) with a line to write the instrument number on the plat upon the agreement’s recordation.

Any easements and related maintenance agreements for easements outside of the subject property, if the
applicant pursues such for access to Parcel 2 or otherwise.

d. Easement serving Parcel 2 via Belton Road shall be a minimum of 30” wide for its entire length.
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10.

11.

The following shall be recorded with the final plat:
a. Maintenance agreements shall be required for all access easements.
b. Any access easement that may apply.

The following shall be required prior to any development or building permit issuance for Parcel 2 of
this partition:

a. Fire Marshall approval of driveway design shall be required and the plans included as part of the
building/development permit.

b. Plans as part of the building/development permit shall show minimum 10’ paved driveway width (or
additional requirements per the Fire Marshall) from Belton Road to the dwelling or other principal use

proposed. This must be within the easement(s) for Parcel 2. Note the photo and discussion on page 10
of this report.

Driveway shall include any turn-around/maneuvering areas required by the Fire Marshall.
Paving requirements are not exempt if easement is on another property.

The following shall be required prior to Certificate of Occupancy (or the equivalent) of new principal
uses for each parcel of this partition:

a. Tree replacement as necessary per the requirements and plans per the conditions herein.

b. Installation driveway per the requirements and plans per the conditions herein.

Any requirement of the Fire Marshall as it applies to this Land Partition shall be met.

All utilities shall be underground pursuant to SHMC 17.152.120.

Tree replacement shall be required when future development occurs, as applicable per Chapter
17.132 SHMC. Development shall follow the approved protection program defining standards and methods
that will be used by the applicant/owner to protect trees during and after construction. City recommends
that trees be replanted in the general area they were removed for neighborly courtesy.

This partition does not allow impacts to sensitives lands (such as floodplains, wetlands and their

upland protection zones, and riparian areas and their upland protection zones). Additional
permitting may be required for such impacts. Sensitive lands regulation still apply.

12. Storm water regulations still apply.
13. Owner/applicant is still responsible to comply with the City Development Code (SHMC Title 17).
EE
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APPLICABLE CRITERIA, ANALYSIS & FINDINGS

Site Description: The property to be divided is developed with a detached single-family dwelling. The
property abuts both Dalton Lake and the Columbia River. It is accessed via Belton Road

Permitting History: Per the County Assessor, the dwelling on the property was built in 1976. There was an
application to divide the subject property (in its configuration at the time) in 1993; that was never completed. A
Lot Line Adjustment was approved and completed in 2004 between the subject property and an adjacent
property on the east side. This resulted in the property’s “pan handle” extending to the Columbia River; prior to
this Lot Line Adjustment, the subject property did not front the Columbia River. The property is now proposed
to be partitioned into two parcels.

SHMC 17.140.040 — Partition approval criteria.
A request to partition land shall meet all of the following criteria (1-5):
(1) The proposal conforms with the city's comprehensive plan;

Finding(s): There is no known conflict with the specific Comprehensive Plan policies identified in Chapter
19.12 SHMC.

There is no known conflict with the addendums to the Comprehensive Plan which includes Economic
Opportunities Analysis (Ord. No. 3101), Waterfront Prioritization Plan (Ord. No. 3148), the Transportation
Systems Plan (Ord. No. 3150), the Corridor Master Plan (Ord. No 3181), the Parks & Trails Master Plan (Ord.
No. 3191), the Riverfront Connector Plan (Ord. No. 3241), and the Housing Needs Analysis (Ord. No. 3244).

(2) The proposed partition complies with all statutory and ordinance requirements and regulations;
Finding(s): New lines do not create any new substandard compliance with the R10 zone.

There is area of special flood hazard (100 year flood) associated with the Columbia River. Its possible that any
development of Parel 2 can avoid this. Further consideration when Parcel 2 is developed. City may require
elevation data to ensure any development is outside of the floodplain.

There is considerable nonnative blackberry growth within the protection zones of both the Columbia River and

Dalton Lake. Removal of invasive species does not require a permit if done by electric or handheld (non-power

assisted) equipment per SHMC 17.40.035(1)(c). If power assisted equipment or machinery is used a permit is
required. See SHMC 17.40.040(6)(d). See Chapter 17.40 for further details.

Per SHMC 17.132.025 a tree plan is required. Most trees can probably be saved, but some are proposed to be
removal eventually for driveway and utility service to Parcel 2. Trees within protection zones are already
protected per Chapter 17.40 SHMC. A tree plan meeting the standards of this Chapter has not been provided.
Tree inventory of all trees currently over 12”” DBH shall be required. Replacement shall be required when
future development occurs, as applicable.

Letter from VanNatta, Petersen and Anderson, Attorneys at Law dated April 7, 2020 mentions concern about
trees. It requests that trees be replanted in the general area they were removed. There is no specific code

provision for this, but it can be a suggested condition. However, a protection program defining standards and
methods that will be used by the applicant to protect trees during and after construction is a code requirement.
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In addition, after the initial decision was issued (before this amended decision) the applicant started to remove
trees. New stumps were observed. Tree removed within 1 year of the land partition application count towards
the tree plan requirement. Normally, the 12” wide is dbh, but as the applicant felt it necessary to start removing
trees early, the 12” measurement will need to be made at the stump level, unless a certified arborist can
determine otherwise. Trees removed recently need to be identified as such on the tree preservation plan and
will count for replacement calculations.

Tree plans are required to be done by a certified arborist or other capable professional as allowed by the
planning director. Tree plan includes protection of trees.

Utilities are already underground in this area. This is required.

Letter from Tracey A. Hill dated April 6, 2020 argues that the proposal includes a flag lot. Proposed Parcel 2’s
access 1s via easement, which can be allowed in some circumstances. Thus, it is not a flag lot, which are not
allowed in the R10 zoning district.

(3) Adequate public facilities are available to serve the proposal (to address transportation facilities in this regard, a
traffic impact analysis shall be prepared, as applicable, pursuant to Chapter 17.156 SHMC);

Finding(s): Water is available. There is a water main within the Belton Road right-of-way along the west side
of the subject property and along the south side of the property. For the purpose of this Partition, whether or not
Parcel 2 will have access to the southerly water main is unknow, but it is at least available from the Belton Road
right-of-way to Parcel 2 via proposed easements as shown on the preliminary plat.

Sanitary sewer is available. When 160 Belton Road was originally built in 1976 it was connected to an on-site
septic system with holding tank and drain field. Around the late 1980s with further improvements in the early
1990s a septic tank effluent pump (STEP) system was installed. This is s pressurized sanitary sewer system
with limited capacity. Development off Belton Road (and the connected leg of Grey Cliffs Drive) is dependent
on this STEP system or on-site (septic systems) facilities.

Sometime after the STEP system was installed, the subject property is assumed to have connected; it currently
gets billed for both water and sanitary sewer. Moreover, past Columbia County permits show that the drain
field for the on-site (septic system) was shared with 250 Belton Road (adjacent property to the west). 250
Belton Road also currently gets a water and sewer bill; thus, is assumed to have connected to the STEP system.

The applicant provided an analysis of the STEP system by a Oregon Registered Professional Engineer, that
notes that the STEP system has eight connections and there is the potential capacity for more. Proposed Parcel
1 is already served and Parcel 2 has the ability to be served.

Storm Water. Both the Columbia River and Dalton Lake are nearby. Letter from VaNatta, Petersen &
Anderson, Attorneys At Law, dated April 7, 2020 expressed concerns about storm water. That letter requests
several conditions as it pertains to storm water. The city recognizes these concerns as germane to physical work
on the property. However, the city’s storm water provisions would apply regardless of the land division. The
City can add a condition to that affect.

The street system for this area is problematic. There are currently about ten homes accessed by a single narrow
road (Belton Road / Grey Cliffs Drive) with no outlet, starting from the driveway to the Elks Lodge at 350
Belton Road and proceeding easterly to road terminus. The first approximate 500 feet of this section of road is
paved at a width of approximately 17 feet, thereafter the width is around 11’ in most places. This doesn’t meet
any current standard for a public or private street that accesses 10+ dwellings.
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The street is paved where it lies within public right-of-way, but turns to gravel when it leaves the right-of-way
along the south side of the subject property. Paving is required in residential areas per current standards.

A new parcel that will allow another dwelling doesn’t warrant improvement of the entire street system but this
issue is important as the road is narrow making it difficult for two opposing automobiles to pass and for
emergency vehicle access/maneuvering/turn around. Conditions for the street system are detailed further
below.

The street system provides access. Access to a proposed parcel is a critical element. There is an easement on
the property that lies between the Belton Road right-of-way and proposed Parcel 2. It also substantially
encumbers access to Parcel 2 from the south side.

This easement was recorded in 1976 as Book 208, Page 404 Columbia County Clerk’s records and is for:

“the construction, maintenance, use and repair of an individual water-carried subsurface sewage disposal
system”

It appears to be for the benefit of property addressed as 250 Belton Road. As described above, both the subject
property and 250 Belton Road appear to be connected to the STEP system. Despite this, the easement remains.
Even though the easement may not have been used is many years, it may not be legally abandoned. Oregon law
requires more than nonuse to prove abandonment. Some related case law:

In Wiser v. Elliott, 228 Or. App. 489, 495, 209 P.3d 337, 341 (2009), the Oregon Court of Appeals stated:

“We have since held that nonuse of an easement is insufficient by itself to prove abandonment. In Conner v.
Lucas, 141 Or. App. 531, 538, 920 P.2d 171 (1996), we reiterated that,...”

“[iln Abbott v. Thompson, 56 Or. App. 311, 641 P.2d 652, rev. den. 293 Or. 103, 648 P.2d 851 (1982), we
explained that nonuse alone does not constitute the abandonment of an easement. A party claiming
abandonment must show in addition to nonuse ‘either [a] verbal expression of an intent to abandon or
conduct inconsistent with an intention to make further use.’ Id. at 316, 641 P.2d 652.”

It is not the City’s decision to determine as to whether the easement is abandoned. However, it exists on deed
records and is a substantial encumbrance to access proposed Parcel 2. As such, this easement must be
eliminated prior to final platting, or per below.

Letter from Tracey A. Hill dated April 6, 2020 argues the easement is a basis for denial. It does create access
concerns, especially since, per Columbia County, underground utilities are required to be 10° from drain fields
and driveways are not allowed over drain fields. This letter further states no willingness to abandon the
easement. It is possible that the applicant attain easements on neighboring properties to circumvent the drain
field easement. If such option is taken, the easement must be in place before the final plat, to be referenced on
the final plat, and will only be considered if the easement is the right width for the anticipated number of
dwelling units (or other uses) to be served and includes maintenance agreement provisions.

Further, the paving requirements for driveways/streets are not exempted by being on another property.
(4) All proposed lots conform to the size and dimensional requirements of this code; and

Finding(s): There are two aspects of this criterion, Sensitive Lands and the provisions of the R10 zoning
district.
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Sensitive Lands. The site abuts the Columbia River (with 75’ upland protection zone required per Chapter
17.40 SHMC) and Wetland D-16, otherwise known as Dalton Lake (with 75’ upland protection zone required
per Chapter 17.40 SHMC). The applicant has conducted an Environmental Assessment to determine the
boundaries of these sensitive lands and their respective buffers, which are reflected on the preliminary plat.

The City’s local wetland inventory also identified Wetland D-17 on or close to the property, but the
Environmental Assessment effort determined D-17 was not close to the property and does not impact this
partition.

Letter from VaNatta, Petersen & Anderson, Attorneys At Law, dated April 7, 2020 requests that no
development occur within sensitive lands. The City’s (and other agencies such as the State of Oregon Division
of State Lands and US Army Corps of Engineers) rules pertaining to sensitive lands apply regardless of this
partition or not. The City can add a condition to that affect.

For subdivisions (creating 4 or more lots), significant wetlands and riparian areas and their protection zones are
required to be part of dedicated preservation tracts to be managed by a homeowners association or other
responsible entity. Partitions do not create tracts. Thus, the City has allowed easements as a substitute to
preserve these areas (e.g., see P.P. No. 2009-17). However, the intent of this is for newly created properties to
be “whole” excluding the sensitive lands and protection zones. “Whole” means that the net property not
encumbered needs to meet the standards of the Development Code.

Thus, the R10 zoning district standards. The minimum lot size of is 10,000 square feet. The net area
excluding the wetland, riparian area and protection zones still exceeds this for both parcels. The minimum lot
width at the building line is 70" or 80’ for a corner lot. Parcel 1 is a corner lot and exceeds this. Parcel 2 gets
close to 70’ in its net area, but still meets the standard.

The minimum lot width at the street is 60’ or 30’ along an approved cul-de-sac (i.e., dead-end road). Parcel 1
meets this and Parcel 2 meets the cul-de-sac standard given a proposed 40’ wide access and utility easement.

Letter from VaNatta, Petersen & Anderson, Attorneys At Law, dated April 7, 2020 noted that the easement
proposed to serve Parcel 2 starts out at 20” in width and widens to 40°, which brings the cul-de-sac street width
standards to question. Minimum width shall be at least 30 feet. This puts the easement line within about 17° of
the existing garage. Staff can allow a slight reduction to the 20 setback (or yard) (measured from the easement
line) per SHMC 17.108.080(1). Its only a corner that is within the 20’ yard.

Minimum lot depth is 100 feet. This is met for both parcels using the net area.
(5) All proposed improvements meet city and applicable agency standards.

Finding(s): This will be a requirement. Fire Marshall consideration is particularly important given limited
access to the area.

SHMC 17.140.050 — Special provisions for parcels created by through the partition process.

(1) Lot Dimensions. Lot size, width, shape and orientation shall be appropriate for the location of the development and

for the type of use contemplated, and:

(a) No lot shall be dimensioned to contain part of an existing or proposed public right-of-way;

(b) The depth of all lots shall not exceed two and one-half times the average width, unless the parcel is less than
one and one-half times the minimum lot size of the applicable zoning district; and
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(c) Depth and width of properties zoned for commercial and industrial purposes shall be adequate to provide for
the off-street parking and service facilities required by the type of use proposed.

Finding(s): (a) No existing or proposed right-of-way is impacted. (b) Excluding sensitive land protection
buffers the net area for Parcel 2 has an average width of approximately 90’ and a depth of approximately 230’.
This meets the depth to width ratio requirement more-or-less. (c) Not applicable; the property is zoned
residential.

(2) Through Lots. Through lots shall be avoided except where they are essential to provide separation of residential
development from major traffic arterials or to overcome specific disadvantages of topography and orientation, and:
(a) A planting buffer at least 10 feet wide is required abutting the arterial rights-of-way; and
(b) All through lots shall provide the required front yard setback on each street.

Finding(s): No through lot is proposed.

(3) Large Lots. In dividing tracts into large lots or parcels which at some future time are likely to be redivided, the
approving authority may require that the lots be of such size and shape, and be so divided into building sites, and contain
such site restrictions as will provide for the extension and opening of streets at intervals which will permit a subsequent
division of any tract into lots or parcels of smaller size, and:

(a) The land division shall be denied if the proposed large development lot does not provide for the future division

of the lots and future extension of public facilities.

Finding(s): Given surrounding wetlands, the Columbia River, floodplain associated with the Columbia River,
one narrow road access for this neighborhood, this neighborhood’s wildland-urban interface (a transition area
between wildland and human development with a higher wildfire risk), and limited sanitary sewer capacity,
density promotion is unwise in this area. Redevelopment planning such as “shadow plats” are not warranted for
this proposal.

(4) Fire Protection. The fire district may require the installation of a fire hydrant where the length of an accessway
would have a detrimental effect on firefighting capabilities.

Finding(s): There is an existing fire hydrant along Belton Road by the southern edge of the subject property.

The access easement proposed to serve Parcel 2 will exceed 150 feet. Per SHMC 17.152.030(3)(a), when
access easements exceed 150 feet, they shall be improved in accordance with the fire code. When Parcel 2 is
developed, its driveway will need to be able to accommodate emergency vehicles. Any requirement of the Fire
Marshall shall be met.

(5) Reciprocal Easements. Where a common drive is to be provided to serve more than one lot, a reciprocal
easement which will ensure access and maintenance rights shall be recorded with the approved partition map.

Finding(s): An access easement is proposed to access Parcel 2 from the Belton Road right-of-way through
Parcel 1. Maintenance agreement shall be required.

(6) Accessway. Any accessway shall comply with the standards set forth in Chapter 17.84 SHMC, Access, Egress,
and Circulation.

Finding(s): The access easement proposed to provide street connection to proposed Parcel 2 encompasses the
southerly 20’ of Parcel 1 (where there are previously recorded access and utility easements for other parties)
and the west 40’ of Parcel 1. As noted above, a 30" minimum width is required.

Parcel 2 is likely to be developed as a detached single-family dwelling and though not currently allowed,
potentially a duplex given Oregon HB 2001, which requires St. Helens to allow duplexes in lands zoned for
single-family dwellings by June 30, 2021. The minimum easement for up to two dwellings (like a duplex) is
15° width with a minimum 10’ pavement width.
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The other issue is the other properties that use the first leg of the proposed easement. The following detached
single-family dwellings/properties access this area from Belton Road:

1. 140 Belton Road; SN1W-34-200
. 385 Grey Cliffs Drive; SN1W-34BC-901
3. SN1W-34BC-900 (this Land Partition decision is not the mechanism to determine if this is a legal lot of

record).
4. 575 Grey Cliffs Drive; SN1W-34BC-1301

Thus, there are three detached single-family dwelling that use the access. With the new Parcel 2, it would be
four. The minimum easement for 3-6 dwelling units is 24’(not bearing on this application) with a pavement
width of 20 feet.

In addition, the following requirements apply under SHMC 17.84.070:

(2) Private residential access drives shall be provided and maintained in accordance with the provisions of the

Uniform Fire Code.
(3) Access drives in excess of 150 feet in length shall be provided with approved provisions for the turning around

of fire apparatus in accordance with the engineering standards of SHMC Title 18 and/or as approved by the fire

marshal.
(4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least 30 feet) may be

required so as to reduce the need for excessive vehicular backing motions in situations where two vehicles traveling
in opposite directions meet on driveways in excess of 200 feet in length.

New access to Parcel 2 will be subject to Fire Marshall/Fire Code standards. This includes a turn-around area.
New access to Parcel 2 shall be paved as required by the Development Code.

Given the basic provisions above and general guidance for improvements, the specific road improvements
necessary for this partition because it will result in increased density on an already substandard street network

are:
Easement (private road) along the south side of the property.

When Parcel 2 is developed, it will need a minimum 10’ wide paved driveway from Belton Road to the
dwelling or other principal use proposed. This must be within the easement on Parcel 1 for Parcel 2 (cannot
be on adjacent property). This is important to consider as the private road along the south side of the subject
property is mostly outside of the property where it intersections Belton Road, but angles into the property
progressing eastward.

This will result in a total roadway width widening at least close to Belton Road. Or since the easement will
be 30 in width off of the Belton Road right-of-way, may appear to be separate driveway off Belton. This is
ok as there is no minimum spacing for driveways along local classified streets (Chapter 17.84 SHMC).
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Photo left: The intersection of the
Belton Road (public right-of-way)
and the private road along the south
side of the subject property. Photo
looking east.

The black arrow identifies the
southwest property corner. The
yellow arrow indicates
approximately 11 feet from that
property corner.

The new driveway serving parcel 2
needs to be within the easement
provided for it. It will need to be to
the left of the black arrow at this
location.

The existing private road angles
northerly into the property as can
be seen in the distance here.

Belton Road.

Belton Road is substandard as to width, but the right-of-way is 50’ in width. 50’ is the standard right-of-
way width for local classified streets. Belton is a local classified street. The right-of-way meets standards,
the physical improvements do not.

The partitioning of the property will result in increased vehicular trips for the permanent improvements and
construction leading to those improvements. The property abuts locations along the right-of-way that could
reasonably be improved to achieve the 24’ x 30’ turnout area described above. Because (1) this will abut
the “developed” Parcel 1, which could have different ownership than Parcel 2 (once partitioned), and (2)
this partition is the catalyst for new/additional vehicular trips for Belton Road, these improvement shall be
done prior to the final plat, subject to City review and approval. Location should be such to maximize the
view a motorists to see oncoming traffic to use the vehicular turnout area. No parking identification may be

necessary.

Letter from Robin Nunn, dated April 8, 2020 attests to this concern. The approximate 90 degree angle of
the Belton Road rnight-of-way is an area of concern being a blind corner. The turnout should remedy this to

the maximum extent possible.

(7) The streets and roads are laid out so as to conform to the plats of subdivisions and maps of partitions already
approved for adjoining property as to width, general direction and in all other respects unless the city determines it is in
the public interest to modify the street or road pattern.

Finding(s): There is no reason to modify the overall road pattern. Some improvement for function and safety is
warranted when parcel 2 is developed.

L
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ATTACHMENTS

e Preliminary plat

e Engineering report from Schlumpberger Consulting Engineers, Inc. dated December 13, 2019 regarding
STEP system

e Preliminary plat showing easement recorded in 1976 as Book 208, Page 404 Columbia County Clerk’s

records

Environmental Assessment from Wetland Solutions Northwest, LLC dated January 30, 2020

Letter from Tracey A. Hill dated April 6, 2020

Letter from VaNatta, Petersen & Anderson, Attorneys At Law, dated April 7, 2020

Letter from Robin Nunn, dated April 8, 2020
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Main Office: Mount Shasta

624 S. Mt. Shasta Blvd., Mt. Shasta, CA 96067

Tel: 530-926-2605

Oregon: 17744 #A11 Hwy 101 N. Brookings, OR 97415
Mobile: 530-859-1277

Email: epsi@sceshasta.com

Schiumpbarger Consulting Enginaaers, Inc.

Schlumpberger Consulting Engineers, Inc.
Structural/Civil /Environmental/Construction Mgt.

SUBJECT: Additional Connections to the Belton Road S.T.E.P. System
In St. Helens, Oregon

CLIENT: Andrew Schlumpberger
LOCATION: 160 Belton Road
St. Helens, Oregon

DATE: December 13, 2019

Engineering Report:

1. The existing STEP wastewater system for the Belton Road and Graycliff Drive in St.
Helens, Oregon as shown on the as-built plan dated August 1989 by Smits and
Associates, with updates in 1990 and 1992, is a pressure system for the community
of Forest Park Road.

2. The Step system requires a pump at each lot that is hooking up to the system.

3. The transport pipe is in City ROW and is maintained as part of the City wastewater
collection system.

4. The transport pipe is 2 inch schedule 40 PVC pressure pipe. The transport pipe can
take a maximum flow of 127 gallons per minute (gpm) at minimal internal pressure
of 20-100 psi.

5. The total length of the transport pipe is less than 1500 feet. Connections are at
multiple points along this transport pipe and available to all lots along Belton and
Graycliff roads that can connect to the transport pipe.

In reviewing the as-built plans it appears that the existing transport pipe, with 8 current
connections, is capable of a number of future connections without significant problems to
City STEP System or existing owners since each new owner would have a tank, pump and
lateral for which they are responsible for. There are less than ten connections to the pressure
line at this time and the two inch line has capacity for more than ten connections at peak
capacity where everyone is pumping at the same time. High Head pumps are needed for the
static and dynamic TDH losses. Pumps should be efficient between 10 and 30 gpm. Even if
all pumps are on at once there is capacity for a minimum of 12 connections or maximum of
20. Pumps should be effluent pumps rather than grinder pumps and TDH capacity of 150
feet and discharge rate of 20 gpm. Therefore there should be no issues with an additional
connection to the Belton Road S.T.E.P. System with an approved tank and pump.

Charles Schlumpberger PE
C15654
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RECEIVED Wetland Solutions Northwest, LLC

JAN 3 0 2020 59446 Lytle Dr.
St. Helens, Oregon 97051
CITY OF ST. HELENS Stacy@WetlandSolutionsNW.com

503-367-7177

January 30, 2020

Andrew Schlumpberger
160 Belton Road
St. Helens, OR 97051

SUBJECT: 160 Belton Road, St. Helens Wetland/Waters Delineation
Tax Map / Lots 5013400 / 200 & 50134BC / 1100

Introduction and Background Information

A lot partition is proposed on the subject site. The subject site includes tax lot 200, located at
160 Belton Road which contains an existing residence, and tax lot 1100 which is undeveloped
and extends north of tax lot 200 to the Columbia River. Three wetlands/waters are mapped on
or in close proximity to the subject site in the City of St. Helens Local Wetland Inventory (LWI)
(Otak, Inc. 1999). Dalton Lake (LWI unit D-16) is mapped adjacent to the northwest portion of
tax lot 200, the Columbia River is mapped along the north edge of tax lot 1100, and wetland
unit D-17 is mapped extending south of the Columbia River into tax lot 1100. Wetland units D-
16 and D-17 are considered Type I significant wetlands, and the City requires a 75-foot
protection zone adjacent to Type | significant wetlands. A 75-foot protection zone is also
required adjacent to the top of bank of the Columbia River. The tax lot boundaries of the
subject site and the LWI mapping are shown on Figure 1 which was obtained from Columbia
County Web Maps (Columbia County 2020). A wetland/waters delineation was conducted on
the site in order to map the actual location of on and off-site resources and the adjacent 75-
foot protection zones to facilitate site planning.

Methods & Results

A wetland/waters delineation was conducted on January 9, 2020 by Stacy Benjamin of Wetland
Solutions Northwest, LLC in accordance with the methodology of the Corps of Engineers (Corps)
Wetlands Delineation Manual (Environmental Laboratory 1987) and the Regional Supplement
to the Corps Wetland Delineation Manual: Western Mountains, Valleys, and Coast Region
(Version 2.0; Corps 2010) used by both the Oregon Department of State Lands and the Corps.

The ordinary high water (OHW) line/top of bank of the Columbia River was delineated based on
field indicators including a vegetation line, with predominantly bare sandy soils occurring below
the OHW line and a notable increase in grasses and weedy forbs occurring above the OHW line.

B D L S T T )
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The wetland boundary of Dalton Lake is well-defined by steep topography, and the wetland
boundary coincided with the edge of ponded water during the January 2020 site visit. The
southern portion of the lake boundary is defined by a steep hillslope. The steep hillslope, which
comprises the majority of the 75-foot protection zone, is vegetated with native trees and
shrubs in the overstory including balsam poplar, red alder (Alnus rubra), and beaked hazelnut
(Corylus cornuta), and mainly invasive species in the understory including Himalayan blackberry
(Rubus armeniacus) and English ivy (Hedera helix). A small amount of native sword fern
(Polystichum munitum) is also present. An existing narrow dirt footpath (approx. 2 feet wide) is
present in the riparian protection zone, and a small amount of the upslope edge of the
protection zone falls within the edge of an existing mowed lawn. Slopes adjacent to the
east/northeast edge of Dalton Lake are more gradual. A dense thicket of Himalayan blackberry
is present along the eastern edge of the lake, and a fringe of mainly native wetland vegetation
consisting of red osier (Cornus alba), Oregon ash (Fraxinus latifolia) and reed canarygrass is
present extending around the northeast portion of the lake.

Wetland D-17 was determined not to extend onto tax lot 1100, and the southern edge of
wetland D-17 was delineated approximately 450 feet north of tax lot 1100. Wetland D-17
consists of a forested and scrub-shrub wetland vegetation community containing balsam poplar
(Populus balsamifera) and Pacific willow (Salix lasiandra) in the overstory with reed canarygrass
(Phalaris arundinacea) and tall scouring-rush (Equisetum hyemale) in the understory. Hydric
soils were observed in the wetland, along with water-stained leaves indicating the presence of
wetland hydrology. The south wetland boundary was delineated where the reed canarygrass
understory transitioned to a Himalayan blackberry understory, soils became a more sandy
texture which did not display hydric soil features, no indicators of wetland hydrology were
observed, and site topography began to rise.

The boundary of Dalton Lake and the OHW of the Columbia River were professionally land
surveyed by Reynolds Land Surveying, Inc (Figure 2), and the 75-foot protection zones were
mapped. Site photographs are attached.

References
Columbia County. 2020. Columbia County Web Maps. Available at:
http://webmap.co.columbia.or.us/geomoose2/

Environmental Laboratory. 1987. Corps of Engineers Wetlands Delineation Manual. Technical
Report Y-87-1. Vicksburg, MS: U.S. Army Engineer Waterways Experiment Station.

Otak, Inc. 1999. Local Wetland Inventory, City of St. Helens, OR. Available at:
http://www.oregon.gov/dsl/WETLAND/Pages/lwi_disclaimer_agreed.aspx.

U.S. Army Corps of Engineers. 2010. Regional Supplement to the Corps of Engineers Wetland
Delineation Manual: Western Mountains, Valleys, and Coast Region {Version 2.0), ed. 1.S.
Wakeley, R.W. Lichvar, and C.V. Noble. ERDC/EL TR-10-3. Vicksburg, MS: U.S. Army Engineer
Research and Development Center.
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Attachments

Figure 1. Tax lot map showing LWl mapping
Figure 2. Wetland & waters delineation map
Site photographs
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160 Belton Road, St. Helens
Wetland & Waters Delineation
January 2020

Photo A. View east of southern boundary of Dalton Lake and mixed
native/invasive community in adjacent 75-foot protection zone.

Photo B. View west of invasive Himalayan blackberry community in 75-foot
protection zone adjacent to eastern edge of Dalton Lake.
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160 Belton Road, St. Helens
Wetland & Waters Delineation
January 2020

Photo D. View south of delineated OHW of Columbia River (red flag).
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Tracey A. Hill
Tracey A. Hill Family Trust
250 Belton Road
St. Helens, OR 97051

April 6, 2020 RECEIVED

APR 6 2020
CITY OF ST. HELENS

St. Helens Planning Dept.
Attn: Jacob Graichen
P.O. Box 278

St. Helens, OR 97051

Re: Comments on Partition, PT.1.20 (Schlumpberger)
Dear Mr. Graichen:

Please accept these comments on the above-referenced partition application in response
to the City’s March 25, 2020 Notice. I live on and own property within the notice range of this
partition application; in fact, my property is situated adjacent to the parent parcel in this matter. I
own a significant septic drainfield easement that encumbers a substantial portion of the parent
parcel and is referenced in the Director’s draft decision. This July 27, 1976 easement is recorded
at Book 208, Page 404 of the property deed records of Columbia County. My comments fall into
two categories: legal protections for my recorded easement and the City’s land use requirements
for partitions.

A. Recorded Easement encumbering the applicant’s property. The Director’s draft decision
suggests that this partition can be preliminarily approved with a condition that the applicant
remove this easement prior to final plat approval. I respectfully disagree with this approach.
First, my easement is expressly for the following purposes:

“... for_the construction, maintenance, use and repair of an individual water-

carried subsurface sewage disposal system (hereinafter called ‘system’)
appurtenant to the above-described property of grantees.”

“Grantors, for themselves and their heirs, successors and assigns, covenants and
agree to and with the grantees, their heirs, successors and assigns, that the above-

described property of grantors shall not be used for any purpose detrimental to

said system or contrary to laws and rules of governmental agencies applicable or
related to said system.”

The Director’s draft decision suggests that I may consider or may already have
abandoned this easement; I have not, nor will I abandon this easement. Even though my
property is currently served by a connection to the City’s STEP sewer system, this easement
provides a valuable property right and guarantee that runs with title to my property that, in the
event that the City’s STEP system were to fail, be out of service for a period of time, or some
other currently unforeseeable event occur, I have a back-up option for septic to serve my home.
This was and remains a valuable and important property right, and it was an important
consideration when I purchased my property. This easement remains a valuable and important

property right today because of the secunty it Krovndes r1ne and the continued habitability of my
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St. Helens Planning Dept.
April 6. 2020
Page 2

home, regardless of reliability of the City’s system. | have not abandoned this easement or my
casement rights. and I will not abandon them. Instead. | intend to reconstruct a septic drain field
within the easement area and resume its use in the future. if necessary. for its intended purposes.
Because it is my intention to resume use of this casement, if needed, and my plan to retain that
option in the future, my easement is not and will not be “abandoned” as defined in SHMC
17.16.010.

Because my easement encumbers such a significant portion of the applicants’ parent
parcel. the City should not have accepted or deemed this application complete without my
signature on or consent to the application. This partition so significantly affects my protected
property right in this easement. that the City should have required my signature or consent as an
“owner” before accepting the application. See STMC 17.140.030.

Finally. the City should not approve this partition and simply relegate my easement to a
condition of approval. Because my easement represents a significant encumbrance over a large
portion of the parent parcel and represents a legal obstacle to approval, the City should deny the
application. The applicants have not contacted or approached me about this application or my
easement, which should occur before preliminary partition approval; therefore, | am quite
confident that compliance with the Director’s suggested Condition 2b will not be a simple
matter, to the extent it is even possible. So long as my easement encumbers title to the parent
parcel. the proposed partition is legally impossible. and the existence of my easement warrants
denial. Quite frankly, the City should not extend more effort in this partition than the applicant
is apparently willing to invest. Moreover, the City should not accept a resubmission of the
application unless or until the applicant first addresses my easement.

B. SHMC 17.140.055 prohibits approval in any event. The parent property is zoned R10,
and the application proposes the creation of a “flag lot” (Parcel 2) as defined in SHMC
17.16.010. SHMC 17.140.055 prohibits approval of a flag lot on this R10 zoned property (“The
creation of flag lots is permitted only in the R-3. AR. MU. and MHR residential zones.”).
Therefore. this application must be denied regardless of the easement that encumbers the
property.

Please add my name to the list of people with standing and those entitled to notice of all
decisions and other actions in this matter. Thank you for considering my comments.

incerely.

Trécey A. Hill, Trustee
Tracey A. Hill Family Trust
/tah
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VanNatta, Petersen & Anderson

Qggestl\;\a\r/le PNetftrsen Attorneys At Law Phone: (593) 397-4091
Rover! P, Vanhatta P.O.Box 748 e 222 S. First Street B (503} 3976582
afy AnnkeAdeson St. Helens, Oregon 97051

April 07, 2020 RECEIVED
APR 0 7 2020
To: City of St Helens Planning Department GITY OF ST. HELENS

265 Strand Street / PO Box 278
St Helens Oregon 97051

RE: Partition PT1.20 — Schlumpberger
Tax Map #5N1W-34BC-00200 and #5N1W-34-201
Our Client:
Kathleen Ward
140 Belton Road
St Helens Oregon 97051 (Tax lot # 5134-00-200)
Dear City of St Helens:

This letter is in response to PT1.120. Our Client, Kathleen Ward, owns the
property directly east and downhill of the above referenced properties and partition
proposal. She has concerns about this proposal, This letter is to address questions
regarding the report and the preliminary plat, to request additional conditions of
approval, and suggest other alternatives to the proposed configuration of this
development.

Mrs. Ward thanks you for considering these comments. She is most anxious
to enjoy a friendly relationship with her neighbors, Andrew and Lindsay
Schlumpberger. She would as necessary agree to an extension of the Appeal
period because of the present pandemic in the United States.

Mrs. Ward has lived at 140 Belton Road many years. The properties on
Belton Road are secluded, on peaceful wooded lots where the nature all around
provides separation and privacy between the houses. Most residents of the area do
not even have window blinds or drapes.

Page 1 of 5 -City of St Helens Planning Department 265 Strand Street / PO Box 278, St Helens Oregon 97051
RE: Partition PT1.20 — Schlumpberger Tax Map #5N1W-34BC-00200 and #5N1W-34-201
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Many houses enjoy views of the Columbia River. In fact, the former owners
of this property, the Sorensons, purchased from Mrs. Ward the area of land subject
to this partition. They purchased the property from Kathleen Ward in order to
protect their unencumbered view between their house and the Columbia River.
Sorensons agreed with Mrs. Ward they would never build down there below their
home, thus preserving the natural view for Sorensons and Mrs. Ward

Comments and concerns:

Width of the proposed access easement: The report appears inaccurate
where it says “parcel 2 meets the cul-de-sac standard given a proposed 40’ wide
access and utility easement”. (top of page 6 of 9). The preliminary partition plat
drawing by Reynolds Surveying does show a 40’ easement on the east side,
However on the south side where the easement turns west to connect to Belton
Road it is shown as only 20’ wide. Should it be 40’ wide along the entire length
including where it connects to Belton Road? If the “cul-de-sac” standard
apparently requires a 40’ frontage then is not the frontage measured where it
connects with the public right of way?

The fact that there are older nonconforming easements that serve other
properties is not relevant to this decision. The decision should stand on its own
merits. Those other easements are pre-existing. They legally benefit other
properties not the proposed new parcel. We would argue that the definition of cul-
de-sac “frontage” is where the “frontage” meets the public street, not to where it
meets another private easement. The new parcel cannot piggyback on
nonconforming easements for its “frontage”.

Furthermore, the south leg of the driveway already serves three other houses.
It seems contrary to best planning practices that the portion of the driveway that
will serve more houses, i.e. more traffic, is proposed to be a narrower right of
way. Is this a mistake? It must be.

Page 2 of 5 -City of St Helens Planning Department 265 Strand Street / PO Box 278, St Helens Oregon 97051
RE: Partition PT1.20 — Schlumpberger Tax Map #5N1W-34BC-00200 and #5N1W-34-201
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Fire protection: Based on the provided drawing the length of the easement
is approximately 400’ long and we assume that the actual driveway would be
closer to 450’ to 500’ long. Although the report says that the driveway will be 10’
wide it is our understanding that fire department access widths are actually wider,
usually a minimum of 12’ wide or more. Further, if a driveway is longer than 150
feet, as is the case, there are additional requirements like passing pull-outs, turn-
arounds, and sometimes fire sprinklers are required in the buildings. None of this
is addressed in the report. In reality this driveway will serve, when this new parcel
is developed, four houses. Perhaps, because the driveway is so long a fire hydrant
is needed considering there are other existing houses down this driveway.

Although this property is technically located within the city limits, as stated
before, this is very much a wooded park-like setting, perhaps as a condition of
approval a fire protection zone should be established around any new structures
similar to what is required in rural areas.

Stormwater: The report says the following: “Stormwater is not an (sic.)
significant issue as the site slopes to and abuts the Columbia river. Dalton Lake is
nearby too.” (page 4 of 9). This statement completely ignores an existing natural
spring that exacerbates the stormwater problem that needs to be addressed.

The Ward property is directly east and downhill from the subject property.
More or less directly uphill from the Ward front door a 12” (approximately)
stormwater pipe discharges on the subject property. That water runs down onto the
Ward property. Over the years this has been a continual problem and often
sandbags from the City have to be piled up to keep the water coming out of that
pipe and running down and across the Ward’s driveway. Attached are photographs
that show the stormwater pipe discharge point and sandbags that were placed not
long ago, and photographs looking down from the approximate property line to the
Ward house. Multiple times water has run across the driveway, running down the

Page 3 of 5 -City of St Helens Planning Department 265 Strand Street / PO Box 278, St Helens Oregon 97051
RE: Partition PT1.20 — Schlumpberger Tax Map #5N1W-34BC-00200 and #5N1W-34-201
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north side of the house to the lower level, running through and eroding the
flowerbeds below the house.

The new driveway is proposed to be constructed in this area. We request that
there be conditions of approval dealing with the following: 1.) It should be a
condition of approval that all stormwater discharging directly uphill from the Ward
property and house be dealt with. We recommend that the stormwater discharging
from that pipe be somehow directed down the new driveway and dealt with on-site
or before discharging to the Columbia River or Dalton Lake or whatever best
practices dictate. 2.) Any new stormwater runoff from the new proposed driveway
should not run onto the Ward property, 3.) We further recommend that it be a
condition of approval that any other pipes or runoff that Mrs. Ward is unaware of
(downspouts, driveway surfaces etc.) that are running downhill onto her property
be incorporated into whatever is designed.

Landscaping and Trees: As mentioned above and indicated in the report
this area of St. Helens is secluded and park like. The houses are separated from
one another by the woodlands that exist between them. Attached are photographs
showing the existing trees. That landscape buffer between the Ward home and the
(current) Schlumpberger house will have to be removed in order to build the new
driveway. (see attached areal photograph from City GIS website, circled is the area
where existing buffer is located, the location of the stormwater discharge, and an
alternate location for a driveway. ( See below).

The report indicates that there is a requirement to replant trees where trees
are removed. (Condition 2a, condition 7a, and condition 10.) We recommend as a
condition of approval that trees be replanted as required by the code in the general
area where the trees are removed.

A 12 foot wide driveway can be placed in the middle of the 40° access way,

which would leave 14 feet on each side. Trees and other landscaping can be
planted along the driveway, reestablishing a buffer between the Ward property and

Page 4 of 5 -City of St Helens Planning Department 265 Strand Street / PO Box 278, St Helens Oregon 97051
RE: Partition PT1.20 - Schiumpberger Tax Map #5N1W-34BC-00200 and #5N1W-34-201
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the applicants’ property. Ata minimum we request as a condition of approval, that
a 14’ wide landscape buffer be established on the east side of the new driveway.

Location of proposed Driveway (access easement): Alternatively, it

would seem to be much more practical, and probably less expensive, for the
driveway to be on the west side of the Schlumpberger’s (current) house and
connect to Belton Road at the corner. In fact that is how the riverfront was
accessed by the previous owners in the past.

It appears that the rationale against a west-side driveway for the location of
the proposed access easement and driveway is because of the existing drain-field
and easement. The report indicates that the drain-field is no longer needed and the
City is requiring that the easement be legally abandoned (condition 2b). If that is
the case, it appears that there is no longer any legal or practical rationale for not
allowing a driveway to connect on the west site of Schlumpberger property at the
corner of Belton Road.

Furthermore, by connecting on the outside of the corner, a driver coming out
of a driveway at that location would be able to see in both directions on Belton
Road. There would be no sight-distance issues. We see no reason why access to the
lower portion of the Schlumpberger property (new parcel) couldn’t be where it
had been accessed in the past. In fact, such a driveway at what is now a blind
corner on Belton Road would enhance safety issues by widening the corner where
a new driveway would “Y” off of Belton road.

Sensitive Lands: We request that as a condition of approval that no
development occur in the sensitive lands areas of Dalton Lake and the Columbia
River including structures, ADUs, accessory buildings, paved areas, boat launch
ramps, gazebos or the like, or docks.

Slnce/Ly,

)
/j,, ////J/@&(?/ﬁ\/

Agnes Marle Peter(sen Oregon State Bar 60 067 8
/4

Page 5 of 5 -City of St Helens Planning Department 265 Strand Street / PO Box 278, St Helens Oregon 97051
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| RECEIVED
TO:  City of St. Helens Planning Department APR 08 2020

RE: Partition PT.1.20
CITY OF ST. HELENS
FROM: Robin Nunn

This letter is to address some concerns raised in response to Partition PT.1.20 dated March 25, 2020.
My husband and I own 100 Belton Road, the property south of 160 Belton Road.

The finding of “no need to modify the road” is not in the public interest for safety.

My main concern is the added vehicular traffic that will result from this proposal. Belton Road has
morphed from a once-unpaved single-home private drive, meandering around rock croppings and
stands of trees. Since the city took acquisition, pavement has improved the road and widened previous
problem areas. Currently approximately 14 resident drivers successfully navigate this road but are
often subject to backing around the 90 degree blind corner at the top of the hill when confronted by the
mailman and growing number of delivery trucks which do not back up. We often meet joggers, bikers,
walkers with small children and pets on that blind corner causing a dangerous, tense situation. When
two vehicles meet, one must back up to the entrance of 160 Belton Rd or 250 Belton Rd.

With an additional dwelling plus the heavy equipment necessary for the build, there is heightened
potential danger which could result in a tragedy. With the city requirement of a necessary “turnout”, it
seems this corner could be smoothly transitioned to accommodate this road modification. An extension
added to the north would form a “Y” with the left branch heading naturally down to the paved area of
Partition 2. Not only would this allow visibility for all oncoming vehicles, it will also allow easier
passage for emergency vehicles and larger trucks to veer left to the building site rather than turn 90
degrees right on the blind corner and then 90 degrees left from Belton Rd to the proposed driveway on
the east side of 160 Belton Rd. This will allow clear vision from all driveways and roads, improving
safety for the entire neighborhood. Seg bLelow

I'm also concerned that the wetlands report suggests that the proposed dwelling will not be affected by
the flood plain. In 1996 that site was under more than several feet of water during which time Dalton
Lake and the Columbia river became merged and remained so for some time.

Engineer Report — (I'm unsure of what is referred to as Forest Park Road) The findings of SCE states
that there “should be no issues with an additional connection to Belton Rd STEP”, but the fact is that
issues already exist. Since the sale of 160 Belton Rd, the septic pump at 140 Belton Rd has failed two
times. Melvin Moore Co has confirmed that the problem is not at 140 Belton Rd, but caused by an
undetermined blockage up the hill. Before an additional pump is added, this pattern of blockage should
be identified and rectified. i/qo i

Thank you for your consideration,

Robin Nunn
160 Belton Road
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Subscribed and sworn before

me this

w\day of June, 2020
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KELLI NICHOLSON
NOTARY PUBLIC-OREGON
COMMISSION NO. 972118

: MY COMMISSION E



AFFIDAVIT OF MAILING

STATE OF OREGON

County of Columbia

— N N N
[92]
L2

City of St. Helens

I, Christina Sullivan, being first duly sworn on oath, depose and say:

1. That I hereby certify that I mailed a copy of the attached document(s)
to the affected parties listed on the attached sheet(s); and

2. That I served said notice by depositing a copy thereof in the United
States Mail at St. Helens, Oregon, on May 21, 2020. I further state that said copies were
enclosed in envelopes with postage thereon prepaid and that said copies were sent by first
class mail.

b 02

ristina Sullivan
Community Development Administrative Assistant

Subscribed and sworn to before me this 21 day of May, 2020

OFlClAL STAMP S q s
HEIDI M DAVIS W /] ZQIM/)XJ

NOTARY PUBLIC-OREGON -
COMMISSION NO. 963685 Notary Public for Oregon

Reference: Tracey A. Hill Family Trust
Appeal / AP.1.20 (Appeal of PT.1.20)
5N1W-34BC-1100 & 5N1W-34-201
160 Belton Road
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Partition - Appeal
Notification List

Date Mailed: May 21, 2020
Subject: Tracey A. Hill Family Trust

Appeal / AP.1.20 (Appeal of PT.1.20)
5N1W-34BC-1100 & 5N1W-34-201
160 Belton Road

Applicant:

Tracey A. Hill Family Trust
250 Belton Road

St. Helens, OR 97051

Property Owner:

Andrew & Lindsay Schlumpberger

160 Belton Road
St. Helens, OR 97051

Referrals sent by e-mail:

Jeff Pricher, Fire Marshall

Columbia River Fire & Rescue

Sue Nelson

Public Works Engineering Director

Mike DeRoia

City Building Official

Dave Elder

Public Works Operations Director

Brian Greenway

St. Helens Police Chief

Aaron Kunders

WWTP Superintendent

Stewart Hartley

WWTP Operator IV/Pretreatment Coordinator

Staff - See email list

Columbia 911 Communications District

Columbia County

Surveyor

*ODOT - Plan Manager

Oregon Department of Transportation

**Columbia County

Road Department

*Notify only if the land division is on property adjacent to ODOT right-of-way.
**Notify only if the land division is on property adjacent to County right-of-

way.

F.Y.L

Ginny Carlson, City Councilor

Keith Locke, City Councilor
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Christina Sullivan

R R I I ]
From: Christina Sullivan
Sent: Thursday, May 21, 2020 11:23 AM
To: Aaron Kunders; Brian Greenway; 'C911 - Cindi’; Dave Elder; Ginny Carlson; 'Jeff Pricher,

Fire Marshall'; Keith Locke; 'Mike DeRoia (Miked@ci.st-helens.or.us)’; 'Nathan
Woodward - Columbia County Surveyor'; Stewart Hartley; Sue Nelson
Subject: City Referral - Tracey Hill
Attachments: AP.1.20 Tracey Hill (Appeal of PT.1.20).pdf

Tracey A. Hill Family Trust

Appeal / AP.1.20 (Appeal of PT.1.20)
5N1W-34BC-1100 & 5N1W-34-201
160 Belton Road

The attached materials have been referred to you for your information and comment. Your
recommendations and suggestions will be used to guide the staff and Planning Commission when
reviewing the proposed request. If you wish to have your comments on the attached material
considered, please respond by May 29, 2020.

Your prompt reply will help to facilitate the processing of this application and will ensure prompt
consideration of your recommendations.

Thank you,

Chwistina Sullivoan

Community Development Administrative Assistant
City of St. Helens

Direct: (503) 366-8209

Main: (503) 397-6272

www.ci.st-helens.or.us
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NOTICE OF PUBLIC HEARING

NOTICE IS HEREBY GIVEN that a public hearing will be held before the City of St. Helens Planning Commission on
Tuesday, June 9, 2020 at or after 8:00 PM. Due to the COVID-19 pandemic and the Governor’s declared state of
emergency (March 8, 2020) and subsequent Executive Order No. 20-16 (April 15, 2020), the public hearing will be held
in the City Council Chambers, located in the City Hall building at 265 Strand Street, St. Helens, OR, and/or virtually via
a phone-and-internet based application.

In-person access into City Hall for this hearing will be from the plaza side entrance. Virtual access information to join the
hearing will be available on the City’s Planning Commission website page: https://www.ci.st-helens.or.us/be-pc.

The purpose of this hearing is to consider an application as follows:

File No: Appeal AP.1.20
This is an appeal of Partition PT.1.20 which was originally approved with conditions by the City
Planner by an amended decision.

Applicant: Andrew and Lindsay Schlumpberger

Appellant: Tracy A. Hill

Request: Divide property into two (2) parcels
Location: 160 Belton Road
Map No: SN1W-34BC-1100 and 5SN1W-34-201

Testimony from the public in both oral or written form is invited. For public health reasons, you are strongly encouraged
to participate by mail or email (in advance of the hearing), or virtually to attend the hearing. If you plan on attending
the hearing in person, please contact the Planning Department so we can prepare accordingly. Persons attending a
meeting in person will be expected to maintain appropriate social distancing (6 feet or more between individuals) and
other COVID-19 precautions to the maximum extent possible. It is possible that the amount of people allowed in the
Council Chambers will be limited for these purposes. If there is no request to attend the hearing in person, the
hearing will be held virtually only as allowed by the Governor’s Executive Order No. 20-16.

The hearing will be conducted in accordance with those procedures found in the City Development Code (SHMC Title
17) Chapter 17.24 and any rules of procedure adopted by the City Council. The Planning Commission is authorized to
approve, deny, or approve this application with conditions, based on the following criteria:

St. Helens Municipal Code (SHMC) Sections 17.140.040 and 17.140.050

Failure to raise an issue, including constitutional or other issues relating to any proposed conditions of approval, in this
hearing, in person, or by letter, or failure to raise an issue accompanied by statements or evidence sufficient to afford the
approving authority an opportunity to respond to the issue precludes appeal to the applicable appellate jurisdiction (e.g.,
the Land Use Board of Appeals, LUBA) on that issue, and precludes an action for damages in circuit court,

The application file is located at City Hall (265 Strand Street, St. Helens, OR) and all documents in the file are available
for inspection. A copy of the staff report will be available for review at least seven (7) calendar days priorto the hearing.
There is no cost to inspect the file or staff report; copies are available at a reasonable cost. As City Hall is closed during
this pandemic, please contact someone in the Planning Department to make arrangements to review the file.

Questions should be directed to the City Planning Department by phone: 503-397-6272, e-mail: jacobg@ci.st-
helens.or.us, mail: 265 Strand Street, St. Helens, OR 97051, or in person (by appointment only) at City Hall.

Anyone needing special assistance should contact City Hall at least 72 hours in advance to ensure the necessary assistance
is available. The Council Chambers are fully accessible.
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SUBJECT PROPERTY

~ Approximate Location ~

MILLARD RD

City of St. Helens Urban Growth Boundary Area Vicinity

jag/Dec. 2013
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