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North Carolina, Dare County

THIS ENCROACHMENT FASEMENT {this “Agreement”), made this 2/ A/ dayof

Seofembenr , 2023 (the “Effective Date’), by and between SOUTHERN SHORES
REALTY COMPANY, INC., also known as SOUTHERN SHORES REALTY CO., INC., a North
Carolina corporation, whose postal maiiing address is PO Box 150, Kitty Hawk, NC 2?949-0150,
and whose physical delivery address is & Ocean Blvd., Southern Shores, NC 27949 ("SSRC"),
and the TOWN OF SOUTHERN SHORES, a. North Caralina municipal corporation, and its
successors and assigns, whose postal mailirg address and physical delivery address is 5375 N.
Virginia Dare Trail, Southern Shores, NC 27948 {the “Town"). SSRC and Town may be
individually referred to herein as a *Party” and tole ctlvely the “Parties.”

RECITALS:

A. SS8RC is the owner of property described 25 Parcel No. 15 in that certain deed to
SSRC dated January 1, 1982 and recorded in Book 348, r’age 1031, Dare County Registry (the
“SSRC Property™. _

B. Town is the owner of that certain property describ‘éd as follows:

All those certain lots or parcels of land together with the imgrovements therson,
lying and being in Southern Shores, in Atlantic Township, Dare ( ounty, North
Carolina, and known and designated as and being L.ots No. § ad’3, Block A,
Amended Portion Saction 1 of the subdivision known as Southern Sh_ores as
shown and delineated on a map or plat of said subdivision designatzd:"Amended
Partion Section 1, Southern Shores, Kitty Hawk, N. C.” made by D. H. Lawrence,
Registered Surveyor, and duly recerded in Map Book 1, Page 91, in tha Office of
the Reqister of Deeds of Dare County, North Carolina, reference to whtc;h .<;
hereby made for a more particular description thereof. -
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{the “13 Skyline Properly").

: C. The parties have learned that portions of the improvements and vegetation
.~ owned by Town encroach upon the SSRC Property as shown on the survey attasied hereto as
~ Exhibit A and incorporated herein by this reference (collectively, the “Encroachments”)

CA D The Parties desire to acknowledge the presence of the Encroachmenta and
prowtue for the permissive use and continued existence of the Encroachments on the P.uperty
as set. forth in this Agreement. o

AGREEMENT:
In con;ideration of the Recitals, and other good and valuable consideration in hand paid,
the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:

1. Existing Structure Encroachment. As of the Effective Date, a structure along
with associated HVAG aquipment are situated on the 13 Skyline Property and are shown and
identified as *1 STRY CDMMERCIAL” and "HVAC" on the survey by Martin Barnette, P.L.S. (the
“Barnette Survey") attachid as EXHIBIT A (collectively, the “Structure”). The Barnette Survey
shows an encroachment of a portion of the Structure {collectively, the “Structure
Encroachment”) onto the SoRC Proper’ty SSRC hereby acknowledges the encroachment of
the Structure Encroachment. ..

2. Structure Encroaciiment Easement. SSRC grants to Town, its successors and
assigns, an exclusive and perpetual.right and easement (the “Structure Encroachment
Easement”) far the continued presence of the Structure Encroachment on the SSRC Property.
The Structure Encroachment Easemeiit shall be appurtenant to the 13 Skyline Property and
shall continue and survive any transfer cr.conveyance of title to the 13 Skyline Property during
the term of this Agreement. This grant of casement shall not apply to or be construed to alfow
the construction of any new encroachments arising after the date of this Agreement and shall
not give SSRC the right to use the Structure Engroachment; the which are for the sole and
exclusive use and benefit of Town, and its succesaors and assigns.

3. Maintenance of Structure Encroachment Easement. Following execution of
this Agreement, Town, its successors and assigns, shall have the exclusive obligation to ensure
that the Structure Encroachment is maintained, functioning properly and in a good state of
repair, at Town'’s sole cost and expense. In the event that $3RC shall discover that Town has
failed to repair, replace or maintain the Encroachments and such failure is a material threat to
cause damage to the Property, SSRC shall have the right to give. Town written notice of such
condition and Town shall have a period of sixty (60) days after réco'pt of such written notice to
repair, replace or perform the maintenance necessary to correct such condition. f Town fails to
promplly undertake said repalrs maintenance or replacement within the sixty (60) day period,
SSRC or its successors in title shall be entitled, but not obligated, to undertake to correct such
condition. In the event that SSRC or its successors in title undertake repairs, maintenance or
replacement to correct the condition pursuant to this section, then Town shaii reimburse the
entity undertaking the work no later than thirty (30) days after written requesr ior the same,

.. provided that such request is accompanied by a detailed and itemized invoice: thllmng the work
. undertaken and the costs for the same. This responsibility shall include prevention of any
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excessive drainage of water onto the SSRC Property that may be caused’by the Structure
Encroachment.

: 4, Structure Maintenance Easement. SSRC also grants fo Town, its successors
1 and assigns, a maintenance easement to alfow Town and its successors and acsigns the right
~to temporarily access a ten-foot wide area on all sides of the Structure Encroachment Easement
and-within the SSRC Property for occasional maintenance and repairs to the Struciute located
wiiijin the Structure Encroachment Easement (the “Structure Maintenance Easemem.,

D Duration of Structure Encroachment Easement and Structure Mainteriance
Easemens. The Structure Encroachment Easement and the Structure Maintenance Easerient
shall contiiue and exist for as fong as the Structure exists, but upon the occurrence of
Substantial Damage or demolition of the Structure, the Structure Encroachment Easement and
the Structure Maintenance Easement shall terminate. For purposes of this Section 5,
“Substantial Damage” means damage of any origin sustained by the Structure during any one-
year period whereby the cost of restoring the Structure to its before-damaged condition would
equal or exceed 50 porcent of the market value of the Structure before the damage occurred.
Upon the Structure being demolished or incurring Substantial Damage, the Structure
Encroachment shall notibi . rebuilt or reconstructed within the Structure Encroachment

tasement.

6. Easement for Maintenance of Existing Cinderblock Wali. SSRC grants to
Town, its successors and assigng, an exclusive appurtenant easement for the continued
encroachment of the portion of th= sinderblock wall (*the Encroaching Wall™) that is encroaching
into the SSRC Property as shown cii the Barnetie Survey attached as EXHIBIT A (the
"Encroaching Wall Easement’). The Ercroaching Wall Easement may be unilaterally
terminated by SSRC with 90-day advarico written notice to Town or the then-owner of the 13
Skyline Property, and upon such notice of tarmination and the expiration of the 80-day notice
period, any removal of the Encroaching Wali hy SSRC would be at SSRC'’s sole cost and
expense. The notice from SSRC to the then:=ouwner of the 13 Skyline Property to terminate the
Wall Encroachment Easement would specify exantly what the SSRC plans to remove. SSRC
agrees to refrain from giving a notice to terminate the Encroaching Wall Easement for a period
of six {6} months after the Effective Date of this Agreement.

7. Easement for Maintenance of Existing ubs Replacement Vegetative

Buffer,

a. SSRC grants to Town, its successors and assrgns an exclusive
appurtenant easement for the continued encroachment & row of existing mature
evergreen shrubs (the *Encroaching Shrubs®) currently located on the SSRC Property
parallel to and immediately to the south of the Encroaching Wall ("the Vegetation
Easement’). Town, its successors and assigns, shall maintain the Encroaching Shrubs
in a good and safe condition at its sole expense. The Vegetation £asement may be
unilaterally terminated by SSRC with 90-day advance written notice tn Town or the then-
owner of the 13 Skyline Property, and upon such notice of termmat.nn and the expiration
of the 80-day notice period, any removal of the Encroaching Shrubs & y SSRC would be
at SSRC’s sole cost and expense. The notice from SSRC to the then- u\»,ner of the 13
Skyline Property to terminate the Vegetation Easement would specify exacily what the
SSRC plans to remove. SSRC agrees to refrain from giving a notice to teririnate the

3
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Encroaching Shrubs for a period of six (8) months after the Effed*.'i\?e;Date of this
Agreement. \

b. At such time as SSRC removes the Encroaching Shrubs as. provided
above, SSRC also agrees to replace the Encroaching Shrubs by installina, planting and
maintaining a new vegetative buffer (‘Replacement Vegetative Buffer”) bewween the

- Structure and any future road or driveway which SSRC may install on the SCRC
-~ Property adjacent to the 13 Skyline Property. The size and types of plantings included in
~the Replacement Vegetative Buffer shall be at the sole discretion of SSRC. SSR shall
sinstall and maintain any such Replacement Vegetative Buffer at SSRC's sole cost- a'wd

f‘h\ Jense

8. ' “ lhdemnitication. Town and its successors and assigns will indemnify and hold
S8RC harmless for any damages, claims, liability related to the use or occupancy of the
Structure Encroachment.

a. Noticzs. Notices hersunder shall be effective and deemed given when
deposited in the United 3tates Mail, postage prepaid, certified mail with return receipt
requested. Alternatively, the Parly may use a nationally recognized commercial overnight
delivery service. Nofices shqll be addressed to the address for each Party provided on Page 1
of this Agreement. Any Party may change the address to which such notices are to be
addressed by giving each othei Party notice in the manner herein set forth,

A copy of all notiées. {0.SSRC shall be provided to the following:

Maynard Nexsen.RC

4141 Parklake Avciue, Suite 200
Raleigh, NC 27812

Attn: Tonya B. Poweil. -

A copy of all notices to the Tow.r".:‘éh{afl be provided to the following;

Hornthal, Riley, Eftis & Maland, LLP

301 E. Main St.

Elizabeth City, NC 27909 .
Attn: L. Phillip Hornthal, i}, Town A!tomey

10,  Miscellaneous. This Agreement constltutes the, entire agreement between the
Parties on this subject matter, No modification or amendment of this Agreement shall be bmdmg
unless in writing and signed by the Party against which it is soughi to be enforced. No waiver of
any right or remedy shall be effective unless in writing and neverthcless shall not operate as a
waiver of any other right or remedy or of the same right or remedy on 2 future occasion, The
provisions and terms of this Agreement shall be fully enforceable as ayairst the Parties and
their successaors and assigns in cwnership to the properties respeclively. The provisions of this
Agreement shall operate as a covenant running with the titles to both the S3RC Property and
the 13 Skyline Property. This Agreement shall be binding upon and shall inure: to the benefit of
the parties and their successors and assigns. This Agreement shall be constried in accordance
. with the laws of the State of North Carolina without giving effect to its conflict of isws principles.
"All words and phrases used in this Agreement in any one number or gender shall & construed
to mclude any other number or gender as the context requires. In the event either r a'*y shall

4
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institute an action fo enforce the provisions of this Agreement, the Party nievailing in such
action, whether by adjudication, arbitration, or setllement, shall be entitied'to recover suit costs,
lnciudmg reasonable attorney s feas, from the other Party. The waiver by either party hereto of

-~ a breach of any provision of this Agreement shall not operate or be construed as a waiver of any

~:subsequent breach of the same or any other prowszon of this Agreement. The bsadings,

~subheadings and captions in this Agreement and in any exhibit hereto are for refe;e')ce

purposes only and shall not affect the meaning or interpretation of this Agreement Ihe
invalidity or unenforceability for any reason of any particular provision or provisions of this
Agrecment shall not affect the other provisions hereof, and the Agreement shall be cons trued in
all respe"ts as if such invalid and unenforceable provisions were omitted.

. [The remainder of this page is intentionally blank. Signature pages follow]

5 S
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IN WITNESS WHEREOF, this Agreement was executed and delwered as of the
Effecttve Date. .
SSRC:

SOUTHERN SHORES REALTY COMPANY INC.
a North Carolina corporation

By/%z//m

Name:/%'o/ﬂﬂf@/ & Sone
Tile:_Vice, ArestdenT [/ Secrefliny

STATE OF NORTH GAROLINA
COUNTY OF _ere .

| cerlify that the foﬂowihg person(s) personally appeared befcre me this day, each
acknowledging to me that he or siie voluntarily signed the foregoing document for the purpose
stated therein and in the capagcity i: dlf‘ated e Sfone .

Witness my hand and seal this_-*| day of &{nlw}ﬂ" ,20 23

Ll H#Z | L]

":‘_ Signature of Notary Pubhc

At Miche] 00

Typed or printed name of Notary Public

ANDREW M O'DELL
Notary Public - North Carolina
Dare County
My Commission Expires Dec 21, 2027

Fm
Pt .

My commiission expires: 12/ "“/ 7

Affix Notary Seal Inside This Box

8 T
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: IN WITNESS WHEREQF, and under penalty of perjury, the Town uf Southern Shores

" . has caused this instrument to be executed in its name and behaif by its Town Manager, attested
 » py the Town Clerk and its seal affixed hereto, all as the &ct and deed of its Town Gouncil,

~.rpursuant to a resolution adopted onthe _S _ day of f’ﬂ’r;m 20 _2‘4’-, all the day

and year first above written,

TOWN OF SOUTHERN SHORES

IS o
By: (/,(/}{%2'(

Cliff Ogburn“Tovin Manager

11
SR TOWK: SgaL

(/
. /]
"tea,,

e
TO Wyt

& /}}s,'? :
113 ('\
é@%@? N\ng-: CAROLINA, OUNTY OF DARE
. 8 b N\ ‘N\\S o , a Notary Public of the County and State

aforesald certify that Cliff Ogburn persciially came before me this day and acknowledged that
he is Town Manager of the Town of Souttizin Shores, a North Carolina municipal corporation,
and that by authority duly given and as the a6t of the Town, the foregoing instrument was signed
in its name by its Town Manager, sealed with : corporate seal and attested by Sheila Kane, its

Town Clark, 4
Witness my hand and seal this’;\\ day of _ DS, 2033,

E
AWy |
o .‘\\‘1 HIA (", | ;%:\\\\\\\\
14,2  Signaturef' '\'Gtary Public™>

N
\\\\

Ut

o
§ 7 Not (9
§ egYPublic (hg 3
| 3 ituc e ; T 1 VLS
i - uar E" ! - . -
E3 Mgacg yE £ { Typed or printed naune of Notary Public
EXe, 8-203¢ F | e
¢ Q + . . ~
“, 2 CAROLS \\t\\“ ‘ My commission expires: 2:503?5'2.0 AS

Affix Notary Seal Inside This Box

7 T
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EXHIBIT A
Barnette Survey

(See attached)

8 ..: §
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