City/County/Town Construction Agreement Checklist

This agreement is intended to be used on MDT-constructed projects that involve cities, counties, or towns. Filling out
the information below will help you ensure you have all the necessary information to complete this agreement and

will assist reviewers. This checklist must be included with your proposed agreement when it is distributed for
review.

Agreement with: Local Agency of Sidney
Enter entire string: City of Sidney
Prepared by: Marla Stremcha

General Project Information

Federal Project ID: Federal Project ID To be Determined
UPN: 10735000

Project Name: 22nd AVE. NW PED/BIKE PATH-SIDNEY
Route: Various

System: Off-system

Local Street Name: 22nd Ave. NW

Begin RP: Various

End RP: Various

Project Scope: reconstruction Other: Pedestrian Sidewalk/bicycle path
Maintaining Authority: Local Govt.

Is this within an MPO area? No

Required Project Provisions

Will the project have a Storm Water Pollution Prevention Plan (SWPPP)? Unknown
Is the project in a Municipal Separate Storm Sewer System (MS4) area? No
Does the project involve a Class V injection well? No

Project Features

Select the checkbox next to every feature listed below that your project includes and that you intend to address in the
current agreement. Standard language is provided in the template for these features.

Sidewalks Shared-Use Path
[ Lighting [] Landscaping and/or Irrigation

[ Benches/Bike Racks/Planters/Tree Grates [ Bulb-outs
and/or other Sidewalk Amenities
List any other project features covered by this agreement: None

Special Funding (Fill out if applicable)

If the project involves funding types that require local government funding contribution (e.g. matching funds or funds
to finance specific project features) and/or concurrence with the use of funding, indicate below.

Funding Type: TA
Local Agency Funding? Yes, as a percentage of project cost
If “Other” selected, describe funding: None
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System for Award Management (SAM)
For Local Agency Guidelines (LAG) projects where the Local Agency is receiving Federal Aid funding, the System for

Award Management (SAM) needs to be checked to make sure that the agency is not excluded.
1. Go to sam.gov/content/exclusions

2. Type the Local Agency’s name in the Search Exclusions box and click the magnifying glass to search.

The Local Agency does NOT have an exclusion within the SAM

Did you edit any of the standard language in the template? X Yes [1 No
Checklist for required internal MDT review (before submission to Local Agency):

X If the standard language in the Agreement is changed, the agreement must be sent to
Legal for review prior to sending to the individuals on the check list below.

O District Administrator

O District Preconstruction Engineer

[J Division Maintenance Chief

[0 Maintenance Administrator

[ Civil Rights, Operations Chief

0 MDT Admin Contract Review

O Environmental Services, Engineering Section Supervisor

[ Statewide Planning & Modal Operations, Program Area Operations Manager
[J Asset Strategy Program, System Impact Supervisor

[0 (Other - please specify)

[0 Legal Only after all other comments have been consolidated into one document.

All reviews must be completed and Legal must provide the final MDT Internal review
and approval before the document is sent out to the Local Agency.

(Remove this checklist before sending out for Local Agency review)
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Funding, Construction, Maintenance and Local Agency
Guidelines (LAG) Agreement

Federal-Aid Project Number - TBD
22nd AVE NW PED/BIKE PATH-SIDNEY
UPN 10735000
This Agreement by and between the City of Sidney (Local Agency) and the Montana
Department of Transportation (MDT) (collectively Parties) establishes the responsibilities
and duties of the Parties with respect to Project activities including the design and
construction of a shared-use path within the City of Sidney, Montana.

Whereas, the construction will be accomplished through Uniform Project Number
10735000, Federal-Aid Project Number XXXXXX titled 22nd AVE NW PED/BIKE PATH-
SIDNEY (Project) within the City of Sidney and further described in the Project Location Map
in Attachment “B”; and,

Whereas, Federal Highway Administration (FHWA) funds available through the
Transportation Alternatives Program will be used to pay for the construction, the Local
Agency and State must ensure that federal and state requirements are met for the Project to
remain eligible for state and/or federal funding; and,

Whereas, the State and Local Agency recognize the need to construct the Project, the Local
Agency deeming it to be a valuable and beneficial consideration, and the Parties are willing
to share in its costs in accordance with Article VI, Funding; and,

Whereas, the road upon which the Projectis located is a public road not on any commission-
designated highway system, and the Local Agency is the maintaining authority of the
roadway.

Now, therefore, the Parties agree as follows:

ARTICLE I. FEDERAL SUBRECIPIENT AWARD INFORMATION
Local Agency’s Unique Entity ID is XXXXXXX;
This Project is not for research and development;

Federal Award Identification Number (FAIN)XXXXXXX;

Federal Award Project Description: Transportation Alternatives;

Awarding Agency: FHWA;

S T o

The Period of Performance begins the date this Project is federally programmed until
the closure date;

7. Indirect Cost Rate: If the Local Agency chooses to claim an indirect cost rate for
reimbursement, it must do so in accordance with 2 CFR Part 200.414 and Section E,
Appendices III-VIIL. The Local Agency may use the current 15% de minimis indirect
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cost rate, unless the Local Agency has an indirect cost rate approved by a cognizant
agency and submits a copy of the indirect cost approval letter to MDT.

ARTICLE II. GENERAL OBLIGATIONS OF MDT
1. MDT will provide appropriate and timely input during the Project’s development.

2. If the Local Agency does not fulfill its maintenance requirements as stated herein,
MDT may complete the required maintenance and seek compensation from the Local
Agency. In doing so, MDT must first provide notice to the Local Agency allowing time
to complete any such maintenance. If MDT performs such maintenance under this
section, it must provide detailed invoices of such costs to the Local Agency.

3. MDT may complete any roadway or Right-of-Way maintenance required due to a
public emergency and seek compensation from the Local Agency for any costs
incurred. In doing so, MDT may first provide notice to the Local Agency, when
possible, allowing time to complete any such maintenance. If MDT performs
maintenance under this section, it must provide detailed invoices of such costs to the
Local Agency.

ARTICLE IIl. GENERAL OBLIGATIONS OF THE LOCAL AGENCY

1. The Local Agency will design, award, and administer the construction contract to
construct the Project.

2. The Local Agency will provide MDT opportunities to participate in the Project’s
development, including invitation to the final inspection of the Project.

3. The Local Agency agrees to conform in all regards to Mont. Code Ann. Title 61, Chapter
8, and will not take any action, by enacting an ordinance or otherwise, in
contradiction of the traffic laws in Mont. Code Ann. Title 61, Chapter 8.

4. The Local Agency will maintain all items within the off-system roadway rights of way,
including the roadway surface (pavement repair, pavement preservation, and
snowplowing), and will maintain all features, including signals (if present) and non-
decorative roadway lighting, unless otherwise noted herein.

5. The Local Agency is responsible for issuing all future encroachment and approach
permits and ensuring the resulting actions do not interfere with roadway or
pedestrian travel or decrease safety.

6. The Local Agency will conduct all on-system Roadway Maintenance and Right-of-Way
Feature Maintenance.

7. The Local Agency will continue to enforce the ordinances, laws and/or regulations
necessary and essential for the operations of the Project.

8. The Local Agency, at its sole expense, must obtain and maintain all federal, state and
local building permits or other permits of any type or nature required by a governing
authority, except as noted in this Agreement.
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9. The Local Agency agrees to regulate utility occupancy on the right-of-way of this
roadway in conformance with occupancy regulations that comply with or are more
restrictive than the requirements of the Administrative Rule of Montana, 18.7.201
through 18.7.231, governing "Right of Way Occupancy by Utilities."

10.The Local Agency agrees it will assume full and complete responsibility for the
Project, including any right-of-way or easements acquired for the Project and
ownership and responsibility for any permits obtained for the Project.

ARTICLE IV. PROJECT-SPECIFIC CONSTRUCTION PERMITS OR PROVISIONS

1. Construction Storm Water General Permit

a. The Local Agency agrees to have a certified SWPPP administrator (as
required in section 3.2 of the MPDES CGP) on staff or under contract to
perform that duty, and a valid registered account within MDEQ's Fees,
Applications, and Compliance Tracking System (FACTS) prior to construction
completion.

b. Upon completion of all physical work associated with construction activity,
the Parties will inspect the temporary erosion and sediment control
measures and devices as part of MDT’s final inspection with MDT’s
Contractor. MDT will provide the Local Agency with the Storm Water
Pollution Prevention Plan (SWPPP) package for Local Agency review. Within
ten (10) days of receiving the package, the Local Agency will provide MDT
with an itemized list of any outstanding records or deficiencies associated
with the SWPPP. Upon MDT’s and the Local Agency’s approval of site
conditions, measures, devices and all pertinent records, MDT will notify the
Contractor to begin the Permit Transfer Notification in DEQ FACTS. The Local
Agency must log into FACTS to review and sign the transfer request within
ten (10) business days.

c. Once DEQ transfers the Construction Storm Water General Permit
Authorization, the Local Agency will inspect, maintain, and revise the Best
Management Practice devices (BMPs) in accordance with DEQ permit
requirements until final stabilization is met and permit coverage is
terminated.

d. MDT agrees to pay annual fees associated with permit coverage until
termination. To ensure payment, the Local Agency must forward invoices to
MDT’s Environmental Services Bureau.
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ARTICLE V. PROJECT-SPECIFIC FEATURES
1. Sidewalks

a. Upon completion of the Project by the Local Agency and its Contractor, the
Local Agency agrees to maintain and repair the sidewalks within the Project
limits and ensure they are safe and functional for the traveling public.

2. Shared-Use Path

a. Upon completion of the Project by the Local Agency and its Contractor, the
Local Agency agrees that it is responsible, at no cost to MDT, to service,
maintain, repair, and pay the cost of operating the path within the Project
limits, such that it does not negatively impact the operation of the path or the
safety of the traveling public. If all or part of the shared use path becomes
unsafe for use, the Local Agency agrees to restrict access to the affected area
until the condition has been remedied.

b. For the purposes of this Agreement, “maintenance of a shared-use path” is
defined as: grinding or milling down displacements; surface patching; crack
sealing; sweeping; cleaning; washing; replacing portions of damaged path;
removal of snow and ice; repair of chipped, fractured, or broken surface from
any cause, including but not limited to frost heaving, landscaping, tree roots,
or encroachments; removal of debris and other obstructions or impediments
to the safe travel of pedestrians or other path users; maintenance of all
associated drainage features; maintenance of path-related signs; and any and
all other normally accepted maintenance practices.

c. Forthe purposes of this Agreement, “maintenance of shared-use path signs,”
is defined as: the inspection, cleaning, repair and replacement of signs
damaged through weathering, vandalism, wind, and other means.

3. Local Agency Signs

a. Upon completion of the Project by the Local Agency and its Contractor, the
Local Agency agrees that it is responsible, at no cost to MDT, to maintain the
Local Agency signs (e.g., trail signs, parking signs, etc.) within the Project.

b. For the purposes of this Agreement, “maintenance of signs,” is defined as: the
inspection, cleaning, repair and replacement of signs damaged through
weathering, vandalism, wind, or other means.

4. Storm Drain System

a. Upon completion of the Project by the Local Agency and its Contractor, the
Local Agency agrees that it is responsible, at no cost to MDT, to service,
maintain and repair the storm drain system installed OR MODIFIED as part of
this Project.
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b. For the purposes of this Agreement, “maintenance of the storm drain
system,” is defined as: inspection, cleaning, repair and replacement of the
storm drain system, including storm drain inlets, piping, manholes and
appurtenances making up the storm drain system; cleaning and maintenance
of open ditches associated with the storm drain system.

ARTICLE VI. FUNDING

1. The Local Agency agrees to pay the requisite 13.42% non-federal matching funds for
the Project and associated indirect costs up to the allowable overrun percentage in
accordance with Tables 1 and 2 below.

2. The Local Agency is responsible for 100% of non-federal aid eligible costs and for the
payback of state and federal funds expended on non-federal aid eligible elements of
the Project, if required.

3. Itisunderstood and agreed between the Parties that Section 17-1-106, MCA, requires
any state agency that receives non-general funds, including MDT, to identify and
recover its indirect costs. These costs are in addition to the direct Project costs.
Indirect costs will be recovered on MDT charges to the Project at the rate for the fiscal
year in which the charges are incurred. MDT will not recover indirect costs on Local
Agency charges to the Project. See Table 1 below.

4. The Local Agency will be billed in advance for its share of MDT charges, including
indirect costs and materials test rate. The billing for the Project’s preliminary
engineering (PE phase) for MDT charges will be sent within 30 days of this Agreement
being signed. The billing for the Project’s CE phase will be sent no fewer than sixty
(60) days prior to the Project’s anticipated advertisement for letting.

5. The Local Agency will submit payment to the State within thirty (30) days of billing.
Payments to this Project will be provided to the State in the form of a check to be
credited to the Project. The payment(s) should be sent to MDT's Fiscal Services
Division at:

Montana Department of Transportation
Attention: Accounting Processing Section
2701 Prospect Avenue

P.0. Box 201001

Helena, MT 59620-1001

6. MDT will not submit programming requests to FHWA for individual Project phases
until the required local funds have been transferred to MDT. The Project will not
advance past the Preliminary Engineering (PE) phase until a funding package (CN &
CE) for all improvements, including contingencies and overruns, is in place to MDT’s
satisfaction. The Project will not advance to advertising for construction until the
Project has been authorized by FHWA for the funds to be reimbursable.
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7. If payment is not made by the Local Agency within the thirty (30) day period, interest
on the unpaid amount will accrue at the rate of 10% per year and continue to accrue
until paid in full.

8. MDT will not participate in any future funding Agreement with the Local Agency until
full payment, including any interest, is received from the Local Agency.

9. Local Agency agrees that if the Local Agency terminates Project development at any
time, it will reimburse MDT for all costs incurred by MDT up to the date of the
stoppage, including any required payback of Federal funds already expended on the
Project.

10. The current Project cost estimate, including IDC and inflation, is shown in Table 1.
This estimate will be updated, until Project closeout, at Project milestones and/or as
more refined estimates become available. Any such revisions will be incorporated
into this Agreement via Amendment, in accordance with the General Terms and
Conditions.

11. The Local Agency's Project Manager will inform the State point of contact as soon as
possible of anything that it appears will result in a cost increase and will discuss with
the State the need for any possible additional funds, alternative designs, and/or
reduction of the Project’s scope and will consider the State’s comments and concerns
about the additional costs and/or alteration in scope or design. None of this will
prevent, delay, or excuse the Local Agency from paying for any additional costs
deemed necessary by State.

12. The Local Agency agrees to award the Project using Federal and Local Agency
matching funds, provided that the lowest responsive bid does not exceed the
allowable overrun percentage shown in Table 2.

13.If the lowest responsive bid exceeds the allowable overrun percentage, as listed in
Table 2, the Local Agency will contact the State to determine a funding solution
agreeable to both Parties.

14. The Parties understand that it is possible that the estimated cost of the Project’s
construction may be exceeded once the Project has begun.
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Table 1 - Project Cost Estimate

Local Agency
Total Cost Federal Funds | Matching Funds
Project Phase of Phase (86.58%) (13.42%)
Preliminary Engineering (PE) Total $110,094.00 $95,319.39 $14,774.61
PE - Local Agency (90%) $99,084.60 $85,787.45 $13,297.15
PE - MDT (10%) $11,009.40 $9,531.94 $1,477.46
Construction (CN) Total $917,450.00 $794,328.21 $123,121.79
Local Agency
Construction Engineering (CE) Total $119,268.00 $103,262.23 $16,005.77
CE - Local Agency (95%) $113,304.60 $98,099.12 $15,205.48
CE - MDT (5%) $5,963.40 $5,163.11 $800.29
Right-of-Way (R/W) Total $0.00 $0.00 $0.00
Local Agency ) ) )
Incidental Construction (IC) Total
Utility Involvement - Local Agency $99,500.00 $86,147.10 $13,352.90
Subtotal $1,246,312.00 | $1,079,056.93 $167,255.07
IDC (9.90% - MDT PE & CE only) $1,680.31 $1,454.81 $225.50

Grand Total

$1,247,992.31

$1,080,511.74

$167,480.57

The above costs are estimates and include inflation and current IDC, which is included in the CN phase. The
rows above are labeled with “MDT” and “Local Agency.” The MDT rows are costs originating from MDT to
provide oversight. The “Local Agency” rows are costs originating from the Local Agency for project
development, construction, and construction engineering. Both MDT and Local Agency rows are billed to
Federal Funds (TA) and Local Agency Matching Funds. The Indirect Cost Rate (IDC) only applies to the “MDT”

rows.

Table 2 - MDT Guidelines for Awarding Construction Agreements
(Used to determine allowable overrun cost participation based on construction bid award amount)

LOWEST RESPONSIVE BID ALLOWABLE OVERRUN %
UNDER $50,000 30%
$50,000 - $200,000 25%
$200,000 - $500,000 20%
$500,000 - $2,000,000 15%
OVER $2,000,000 10%
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ARTICLE VII. GENERAL OBLIGATIONS OF THE PARTIES

1. The Local Agency shall meet the requirements for Federal-Aid funding set forth in this
Agreement. The Local Agency and MDT agree that the Project is a pilot project for a
revised Local Agency Guidelines (LAG) process and will utilize the guidance set forth
in the existing MDT LAG Manual (September 2013) where applicable and practical.
The Local Agency and MDT agree to work in partnership to resolve any requirements
of the LAG Manual that are not practical or feasible in the delivery and administration
of this Project.

2. The Parties shall manage the delivery of the project phases and project areas of
responsibility as identified below.

a. Project Phases:
i. [PL] Program Development (Planning) - MDT
i. [PE] Project Development (NEPA/MEPA, Design, Permitting) - Local
Agency
ii. [RW] Right of Way Acquisition - Local Agency
iii. [IC] Utilities - Local Agency
iv. [CN/CE] Advertising Bid & Award - Local Agency
[CN & CE] Construction Contract Admin and Closeout - Local Agency

V.

b. Local Agency Project Area Responsibilities:
i. Consultant selection and contract administration;

ii. Design;

iii. Environmental document preparation;

iv. Advertisement, bid, and award;

v. Civil Rights project management oversight, which includes
compliance with the Americans with Disabilities Act (ADA),
Disadvantaged Business Enterprise (DBE), Equal Employment
Opportunity (EEO), On the Job Training (O]T), and Title VI Programs;

vi. Construction contract administration

c. MDT Project Area Responsibilities:

i. Civil Rights reporting for ADA, DBE, EEO, O]T, and Title VI Programs;

ii. Approval of Environmental documents and/or submittal of
certification to FHWA that the action qualifies for a Categorical
Exclusion (CE) for projects as allowed in section IV.A. of the
Programmatic Agreement Regarding the Processing of Action
Classified as Categorical Exclusions for Federal-Aid Highway Projects
and Amendment 1.

iii. Final Environmental certifications;

iv. Final certification of Right of Way (RW) transactions;
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v. Final certification of Utilities;

vi. Requests for authorization of FHWA funds;
vii. Public interest findings determinations;
viii. Project final acceptance

d. Federal Highway Administration (FHWA) Project Area Expectations:

i. Approval of National Environmental Policy Act (NEPA) environmental
documents as described in Section IV.B of the Programmatic
Agreement Regarding the Processing of Action Classified as Categorical
Exclusions for Federal-Aid Highway Projects and Amendment 1 and
coordination of Endangered Species Act (ESA) consultation with
USFWS.

ii. Approval of MDT’s ADA, DBE, EEO, O]T, and Title VI programs

iii. Authorization of FHWA funds

iv. “Buy America” waiver requests

v. Experimental features and special experimental projects

vi. Periodic audits of program and specific projects

3. The Parties agree to the following Project personnel and communication structure:

a. Project Manager - will be appointed and retained by the Local Agency and is
the person with responsible charge as defined in 23 CFR 172.9. The Local
Agency may appoint and retain different Project Managers for various Project
phases and will inform MDT of any change in Project Management.

b. Local Agency Liaison - will be appointed and retained by MDT to provide
assistance as requested by the Local Agency. This liaison may be different MDT
personnel during the design and construction phases.

c. MDT Program Manager - will work directly with the Project Manager and
Local Agency Liaison as needed.

d. Local Agency Engineer - will provide principal oversight dedicating
reasonable support and resources necessary for successful delivery of the
Project.

4. Local Agency LAG Obligations

a. The Local Agency shall track internal costs and Project expenses in an
accounting system that can allocate costs by project and can code between
allowable and unallowable costs.

b. The Local Agency shall provide initial Project budget estimates to MDT broken
out by phase and by work planned to be performed with internal Local Agency
staff and work planned to be performed by consultants and/or contractors.
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c. The Local Agency shall present reimbursement requests for the Eligible Costs
incurred by Local Agency on behalf of the Project directly to MDT’s Local
Agency Liaison for review and approval. Such invoices shall identify the
Project, UPN Number, Agreement number, Project phase, amount charged to
each phase (e.g., PE, RW, CN), reimbursement request number, and itemize all
expenses for which reimbursement is claimed. The Local Agency shall submit
invoices to MDT no more often than monthly but at least once every three
months, based on actual expenses incurred, and must clearly specify the
percentage of completion of the Project. The Local Agency shall also include
with the invoice a Project progress report or summary that describes work
accomplished for the invoicing period, and work expected for the next
invoicing period.

i. Eligible Costs are the Local Agency’s actual Project costs that are:

1. Reasonable, necessary and directly incurred in the development
of the Project;

2. Documented in accordance with generally accepted accounting
principles established by the Governmental Accounting
Standards Board; and

3. Eligible or allowed uses of Federal and State of Montana Funds.

ii. Eligible Costs may include Indirect Costs (IDC) rates that have been
approved by MDT.

iii. MDT, in its sole discretion, determines whether a particular cost
satisfies the criteria set forth in this Paragraph and is an Eligible Cost.

iv. The Local Agency may appeal any determination of an Ineligible Cost
for further review, upon which, MDT will provide a detailed
explanation of the determination, including any statute or program
guidelines used to make such determination.

d. The Local Agency shall have a written policy for the selection of engineering
consultants that meets the requirements of 23 CFR 172. The Local Agency may
choose to adopt MDT’s consultant selection policy, modified (in writing) to be
applicable to Local Agency personnel.

e. The Local Agency shall meet the requirements of 23 CFR Part 636 and Title 18,
MCA, regarding design-build contracts. The Local Agency shall have a written
procedure for design-build contracts, if applicable to this Project, or may
choose to adopt MDT’s design-build guidelines.
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f. The Local Agency shall develop a Project delivery schedule, and status it no
less than on a quarterly basis. The schedule will include milestones of major
Project phases (PE, RW, I/C, CN, and CE).

g. The Local Agency shall provide notice to MDT when subsequent Project
phases (RW, IC, CN, CE) are ready to be programmed. This notice shall be
provided at least three weeks prior to needed authorization for the phase to
begin.

h. The Local Agency shall not place or plan to place permanent Project features
outside documented public RW. If additional RW (fee acquisition, easement,
or temporary permits) are required, a RW phase will be initiated.

i. The Local Agency shall be financially responsible for any federal payback
required as a result of the Local Agency’s breach of this Agreement.

j- The Local Agency shall not begin RW, IC, CE, or CN until the Project
NEPA/MEPA document has been signed and approved. The Local Agency is
encouraged not to begin final design activities until NEPA/MEPA documents
are signed.

k. If performing these phases, the Local Agency shall be responsible to complete
environmental, RW, railroad, and utility certification prior to requesting
programming for the construction (CN) phase.

l. The Local Agency will utilize the Montana Public Works Standard
Specifications, MDT Standard Specifications, or any combination thereof, for
the administration of the Project including construction inspection and
materials testing.

m. The Local Agency shall include MDT in preliminary plan reviews and
document comment resolutions. MDT’s review shall include Americans with
Disabilities Act (ADA) compliance, constructability, quantities, materials, and
roadway geometrics.

n. The Local Agency shall develop the Project plans and specifications in
accordance with all applicable federal regulations and guidelines, including
but not limited to ADA, Public Rights-of-Way Accessibility Guidelines
(PROWAG), Manual on Uniform Traffic Control Devices (MUTCD), Buy
America/Build America Buy America (23 CFR 635.410/2 CFR part 184) etc.

o. The Local Agency shall support MDT in delivering this Project in accordance
with all federal and state requirements associated with federal funding.
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5. MDT LAG Obligations
a. MDT shall submit Project phase programming requests to FHWA.

b. MDT shall provide timely cost reimbursements to the Local Agency upon
properly completed reimbursement requests.

c. MDT shall verify the completeness of the NEPA/MEPA documentation and
provide a recommendation to the Local Agency when to begin work on final
design activities.

d. MDT shall provide final certification of the environmental, RW, railroad, and
utilities, based on information and recommendations provided from the Local
Agency.

e. MDT shall be financially responsible for any federal payback required as a
result of MDT’s breach of this Agreement.

f. MDT shall consolidate all Project comments during plan reviews to avoid
conflicting direction, as well as strive to provide comments no later than 14
days from the release of an agreed upon plan package release date.

g. MDT shall support the Local Agency in its efforts to successfully complete this
Project by being responsive and providing guidance as requested.

h. Upon request, MDT shall promptly provide personnel for a final Project walk-
through and completion certification.

ARTICLE VIII. GENERAL TERMS AND CONDITIONS

1. Term - The term of this Agreement shall be ten (10) years. After the initial ten (10)
year term, this Agreement will renew automatically, for successive one (1) year
terms, unless superseded by a new Agreement between the Parties.

2. Termination - This Agreement may be terminated by either party if the other party
violates or breaches any term, condition, or article of this Agreement and the
breaching party has failed to correct (or reasonably initiate correction) within 60
days of receiving notice in writing addressed to the breaching party’s representative,
of such violation or breach of any term, condition, or article of this Agreement.

3. Other Agreements - Other Agreements pertaining to the Project area remain in full
force and effect. In the case of a conflict between this Agreement and a previously
executed Agreement, the terms of this Agreement apply.

4. Hold Harmless & Indemnification

a. The Local Agency agrees to protect, defend, indemnify, and hold MDT, its
elected and appointed officials, agents, and employees, while acting within
their duties as such, harmless from and against all claims, liabilities, demands,
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causes of action, and judgments (including the cost of defense and reasonable
attorney fees) arising in favor of or asserted by the Local Agency’s employees
or third parties on account of personal or bodily injury, death or damage to
property, arising out of the acts or omissions of the Local Agency, its agents, or
sub-contractors, under this Agreement, except the negligence of MDT.

b. The State and MDT agrees to protect, defend, indemnify, and hold the Local
Agency, its elected and appointed officials, agents, and employees, while acting
within their duties as such, harmless from and against all claims, liabilities,
demands, causes of action, and judgments (including the cost of defense and
reasonable attorney fees) arising in favor of or asserted by the MDT’s
employees or third parties on account of personal or bodily injury, death or
damage to property, arising out of the acts or omissions of MDT, its agents, or
sub-contractors, under this Agreement, except the negligence of the Local
Agency.

5. Insurance

a. General Requirements: Each Party shall maintain for the duration of this
Agreement, at its own cost and expense, insurance, a self-funded plan, or
risk-pooling agreement covering claims for personal or bodily injury, death,
or damage to property that may arise from or in connection with the
performance of duties and obligations in this Agreement by each Party, its
agents, employees, representatives, assigns, or sub-contractors. This
coverage shall cover such claims as may be caused by any negligent act or
omission.

b. General Liability: Each Party shall purchase and maintain coverage with
single and combined single limits for bodily injury, personal injury, and
property damage at or exceeding the requirements of Mont. Code Ann. § 2-9-
108 to cover such claims as may be caused by or arising out of any negligent
acts or omissions in work or services performed under this Agreement, or as
established by statutory tort limits as provided under this Agreement or as
established by statutory tort limits as provided by a public entity self-
insurance program either individually or on a pool basis as provided by
Montana Code Annotated Title 2, Chapter 9.

c. Workers’ Compensation Insurance: The Local Agency must maintain
workers’ compensation insurance and require its contractors and its
contractor’s sub-contractors to carry their own workers’ compensation
coverage while performing work within MDT right-of-way in accordance
with Montana Code Annotated §§ 39-71-401 and 39-71-405. Proof of
compliance must be in the form of worker’s compensation insurance, an
independent contractor’s exemption, or documentation of corporate officer
status. Neither the Local Agency nor its contractor, subcontractors, and
employees are employees of MDT. This insurance/exemption must be valid
for the entire Agreement period.
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d. General Provisions: All coverage must be with a carrier licensed to do
business in the State of Montana or by a public entity self-insured program
either individually or on a pool basis. Each Party must notify the other
immediately of any material change in coverage, such as changes in limits,
coverage, change in status of policy, etc. Each Party reserves the right to
request complete copies of the other Party’s insurance policy or self-insured
memorandum of coverage at any time.

6. Public Safety - It is agreed, if any repairs to the elements of the Project must be
performed to address or prevent a public hazard, the Local Agency will immediately
protect the area from public access, contact the appropriate MDT Area Maintenance
Office, and make reasonable and timely effort to correct or repair the hazard.

7. Invoicing - If MDT incurs any costs resulting from this Agreement, MDT shall be
entitled to be compensated for such costs by the Local Agency and the Local Agency
shall pay the same within thirty (30) days of its receipt of such invoices.

i. Invoices will be sent to:

Jessica Chamberlin

City Clerk/Treasurer

115 2nd Street SE

Sidney, MT 59270
ckerktreasurer@cityofsidneymt.com

ii. Payments shall be made to:

Montana Department of Transportation
Attention: Accounting Processing Section
2701 Prospect Avenue

PO Box 201001

Helena, MT 59620-1001

8. Indirect Cost (IDC)

MCA §17-1-106 requires all state agencies, including MDT, which receives non-
general funds to identify and recover indirect costs (IDC) in addition to direct project
costs. MDT’s IDC rate is recalculated annually as defined in 2 CFR Part 200, Appendix
VIIL. The IDC rate in effect for the fiscal year MDT incurs the costs will be charged to
the Local Agency in addition to the direct project costs.

9. Choice of Law and Venue - This Agreement shall be governed by the laws of Montana.
The Parties agree that any litigation concerning this Agreement must be brought in
the First Judicial District Court, in and for the County of Lewis and Clark, State of
Montana, and each party shall pay its own costs and attorney fees except as otherwise
noted in this Agreement.

10. Binding Effect - The benefits and obligations set forth in this Agreement shall be
binding upon, and inure to the benefit of, their respective successors, administrators
and assigns of the Parties.
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11. Relationship of Parties - Nothing contained in this Agreement shall be deemed or
construed (either by the Parties hereto or by any third party) to create the
relationship of principal and agent or create any partnership joint venture or other
association between the Parties.

12. Non-Discrimination - The Local Agency will require that during the performance of
any work arising out of this Agreement the Local Agency, for itself, assignees, and
successors shall comply with all applicable non-discrimination regulation set forth in
Attachment “A” attached hereto and made part of this Agreement.

13.ADA - MDT requires that any construction or maintenance resulting from this
Agreement must include appropriate pedestrian facilities that meet or exceed current
MDT standards for accessibility as set forth by the United States Department of Justice
2010 ADA Standards for Accessible Design, United States Access Board Accessibility
Guidelines for Pedestrian Facilities in the Public Right-of-Way, and MDT’s Detailed
Drawings, 608 series.

14. Audit - The Local Agency grants to the Legislative Auditor and the Legislative Fiscal
Analysts the right, without prior notice and during normal business hours, to audit,
at their own costs and expense, all records, reports, and other documents, the Local
Agency maintains in connection with this Agreement.

15. Utilities — This Agreement is subject to the right of any private or public utility entity
now lawfully occupying the right-of-way to continue to operate and maintain utility
facilities thereupon. Copies of existing utility permits may be obtained from the MDT
District Utility Agent.

16. Amendment and Modification - This Agreement may be modified or amended only
by written Amendment signed by the Parties. In addition to the terms and conditions
contained herein, the provisions of any Amendment may be incorporated and made
a part hereof by this reference in the terms of the Amendment so provided. In the
event of any conflict between the terms and conditions hereof and the provisions of
any Amendment, the provision of the Amendment shall control, unless the provisions
thereof are prohibited by law.

17. Access and Retention of Records - The Local Agency agrees to provide MDT, the State
of Montana Legislative Auditor, or their authorized agents access to any records
necessary to determine compliance with the Agreement. The Local Agency agrees to
create and retain records supporting this Agreement for a period of three (3) years
after the completion date of the Agreement or the conclusion of any claim, litigation
or exception relating to the State of Montana or a third party.

18. Severability - In the event that any one or more of the provisions of this Agreement
should be invalid, illegal or unenforceable in any respect, the validity, legality and
enforceability of the remaining provisions contained herein shall not in any way be
affected or impaired thereby.
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19. Representatives

a. Local Agency’s Representative: The Local Agency’s Representative for this
Agreement shall be the Local Agency Manager or designee or such other
individual as Local Agency shall designate in writing. Whenever approval or
authorization from or communication or submission to Local Agency is
required by this Agreement, such communication or submission shall be
directed to the Local Agency’s Representative and approvals or authorizations
shall be issued only by such Representative; provided, however, that in exigent
circumstances when Local Agency’s Representative is not available, MDT may
direct its communication or submission to other designated Local Agency
personnel or agents.

b. MDT’s Representative: The MDT Representative for this Agreement shall be
the District Administrator or Area Maintenance Chief or such other individual
as MDT shall designate in writing. Whenever direction to or communication
with MDT is required by this Agreement, such direction or communication
shall be directed to MDT’s Representative; provided, however, that in exigent
circumstances when MDT’s Representative is not available, Local Agency may
direct its direction or communication or submission to other designated MDT
personnel or agents.

20. Counterpart Execution - This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original but all of which together shall
constitute one and the same Agreement. The counterparts of this Agreement may be
executed and delivered by facsimile or other electronic signature by any of the Parties
to any other party and the receiving party may rely on the receipt of such document
so executed and delivered by facsimile or other electronic means as if the original had
been received.
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IN WITNESS WHEREOF, MDT’s authorized representative has hereunto signed on behalf of
the State of Montana, and the Local Agency’s authorized representative on behalf of the Local
Agency, has signed and affixed hereto the seal of the Local Agency.

STATE OF MONTANA, DEPARTMENT OF TRANSPORTATION

By

Montana Department of Transportation Date

Approved for Legal Content

Approved for Civil Rights

CITY OF SIDNEY

XXXX
City Manager

Attest:

XXXXX
City Clerk

Approved for Legal Content:

XXXX
City Attorney
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ATTACHMENT A:

MDT NONDISCRIMINATION AND
DISABILITY ACCOMMODATION NOTICE



ATTACHMENT B:
PROJECT LOCATION MAP
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