AGREEMENT
BETWEEN THE CITY OF SHEBOYGAN, WISCONSIN AND
CHESTNUT RIDGE NURSERY, INC
FOR THE PURCIIASE OF STREET TREES

o~ This Agrsement (“Agroement™ is made and entered into effective this ;_E-J_ day of

S Y ﬂa&‘f o 2022 (the “Effective D), by and between the City of Shebaygan
(the “Cily™), 2 Wisconsin municipal corparation with principal offices located at 828 Center Avenue,
Sheboygan, Wi 53081, and Chestnut Ridge Mursery, Ing., a New York business corporation with
principal offices located at 225 Crescent Drive, Orchard Park, NY 14127 (“Vendor™,

Article 1. Purchase and Delivery of Goods
Vendor shall furnish 350 street frees (including Vendor's proposed substitutions, which are
acceptable (o the City) as indicated an Venduor's Bid, which is attached 1o this Agreement as Exhibit
1 '

Wendor and the City's Representative shall coordinme with regard 1o the exact delivery date for the
street trees, which will be in early April 2023,

Vendor shall deliver all strest trees 1o the City of Sheboygan's Municipal Service Building (2026
New lersey Avenue, Sheboyzan, Wisconsin 33081), Vendor shall provide the City’s Representative
at least 24 hours’ notice before delivery. Deliveries will only be accepied between the hours of 7:00
g, and 30 pm. CST. Defiverics will only be accepted Monday through Feiday {and will not be
sccepied on state holidays). All trees shall be properly Ioaded on a truck or trailer, tarped, and seoured
50 as nol 1o cause damage in ranspoet. All trees shall be identified anid fagged by variety and size.

Title of the trecs shall pass wpon acceptanee of goods by the City at the Municipal Servies Building
in Sheboygan, Wisconsin,?

401 arees shall be aissery erown ik 3 notthem locotion 5o &3 1o he acelimated to dhe tocal clinsate. Sirgbe sstorm trees are
desired unbess oilsrwise indicated in Exhiliit b Trees ore oo be oFthe dismeter £ caliper rangs speci fed in Exhibit 1, Type
Fiuality, trueda type, and exhiliting good bealth and vigor, Alltecs will ke e of any amd sl injury die fo insecs and
diseasz, and free fhont st other defects that will affect the survivabilite and leng-term lealth of the tress, The ek bark
will b sound with no forge wounds. Small wounds will be callused over ar bave goned callus formation. - Crown sl
aind bromch structure shiall be tipical ol eich species or variety. Shade frees shall huve o streng centeal leader. The crowns
will alsc bz fhee of imy mujor defects (such a3 co-dominge |eaders, poor brancl angfes, or henvy branches not in
e prsielion W thy rest of the plaaty. Beaneh hedgh witl be appropriate for e sive ind tree provided. A1 eces will he diag
andd leanadled b siech a magmer 85 b prevend injuries to wnks, branches, and roods. A0 whips shall be unbranched to
lighnly branched. AN hare rood teees st Bave s well-brnehed snd flseous raot gystem churncteristic of the specias, All
trea sgiozifizaticns will adhere to the standards se1 farh by the most recemt edition of the American Standard foe Muzsery
Stk § AMSI 26001

* The City rescrwas the right w inspect sll troes upon delivesy. The ity resrves the right s seject any plants that do not
mect the specifivations set forth in this Agpeciment. A1l return freizhi costs for rejected trees will be borne by Wendse,




?

Arficle 2. Cost

Pursuant i Vendar's Bid, the Cily shall pay Vendar an amount not to exceed $28,072.00 for the trees,
This price includes all handfing, transportation, and insurance charges, The City shall make payment
ter Wendor within 45 days of acceptance of the trees and receipt of an inveice from Vendor., Any
amonnt not paid whien due will hear interast at the rate of 0% per year.

Vendor shall sibmii the invoiee to:

Bernard Rammer
Purchaging Agent
City of Sheboygan
B2E Centor Ave,, Suite 205
- Bheboysan, W SI08]
bemard rammenisheboyveanwi,goy

Wendor shall file waivers of lien from any suppliers and subcontraciors. with the City prior 1o receiving
payment, The submission of the invoice shall be deemed a waiver and release by Vendor of all Hens
amd claims with respeet to this Agreement. except as specifically reserved and noted on such invoice.

Artiele 3. Cit’s Reprosentative

The City designates Tim Bull as its Representative for purposes of this Agreement. The Ciny's
Representative is authorized to act on the City's behall with respect Lo this Apresment. For the
avoidance of doubt, the City's Representative shall have the authority 1o eonsent to substitute irees.
and 19 the exaet defivery date fior the irees. -

Article 4, Terms and Conditions
A, Entive Agreement

This Agrccment consists of the following parts, cach of which is a5 fully u parl of this Agreemest
as if fully set ol herein:

1. This Agreement and its Exhibits
a. Exhibit | — Vendor's Bid Response
2, Amy Writlen Amendment to the Agreemant thal may be delivered or issued afier the
Effective Date of the Agreement (including Change Ovders)

This Agreement (and s Exhibits) is the entire and imegrated agreement between the City and
Vendor regarding the suhject matter of the Agreement. It supersedes all prior and
coniEmMporancous communications, mepresentations, and agreements that are not part of this
Agreement, This Agreement may only he modified by o wrilten amendment signed by bath
paries,

* Py eat shiall b cosidensd timely 10t paorest g5 mailed, deliverad, or trims Rereesd wiliin 35 s afer HERRTAI
ol g trees and rescipt of an irveice From Yendor, usless Vendor is notified in writing of o dispute befure paymemn is
rahe.

2




I resolving eonflicts, errors, discrepancies, and dispules, the component of the Agreement
expressing the greater quantity, quality, or other seope of work in question, or imposing the greater
abligalion upon Vendor and affording the greater right or remedy to the City shall govern.

B. Access to Records
Wendaor has not identified any part of its Bid Response as constituting a trade seerel,

The parties understand that the City is bownd by the Wisconsin Public Becords Laws and, 5 such,
this contract is subjeet w that law, Vendor acknowledgzes that it is ohligated to assist the City in
retaining and preducing records related 4 the contract, and that the failure to do so shall constitute
a malerial breach of the contract, in which case Vendor must defend and hold the City harmless
from liability under thal law.

Vendor shall maintain all records refated to this contract for a period of not less than 7 years after
teczipl of Final Payment under the Ageeeiment, excepl in the cvent of litigation or settlement of
claims arising fram the performance of this Agreement, in which case records shall also be
maintaingd wntil the disposition af all such IRigation, appeals, claims, or excepiions related
theietos.

C. Appropriation of Funds ,

If funds for the continued fulfillment of this Agreement by the City are at any fime noi
forthcoming or are insufficient, theough failure of any entity, inclading the City itself, o
appropriate funds or otherwise, the City shall have the right 1o lerminate this Agreement without
penadny,

D. Assignment

Neither party shall assign any rights ar duties wnder this Agreement without the prior written
consent of the other party, Such written approval by the City shall not relieve the Vendor of the
abligations incurred by the Yendor under the terms of this Agrecment.

E. Compliance with Laws

Yendor shall comply with all laws. ordinances. rules, regulations, and lawful arders of any public
authority hearing an the delivery of the street trees. Vendor represents and warrants that the goads
furnished wnder this Agreesment, including all labels, packages, and containcrs for said goads,
comply with all applicable standards, rules, and regulstions im oftect under the reguirements of all
federal, state. and local laws, rules, and regulations as applicable, ncluding the Oceupational
Safety and Health Act {OSHA), as amended, with respeet to desige, manu et or ese for their
intended purpose of said goeds, IF it is determined by the City that these standards are mot met,
the Vendor agrees to bear all costs required o meet the minimum standards as stated above for
the goods farmished under this Apresment,

The Wendor shall be required to demonsteate valid possession of all required licenses, and to keep
all required licenses in effect Tor the torm of this Agreement.




F. Conflict of Inferest

Vendor declanes that it bas na present mterest, nor shall it acquire any interest, direct or indirect,
wiiich wiould coniTict with the performance of its obligations under this Agreement. Yendor agrecs
that no person having any such interest shall bc employved in the performance of this Agreement.

;. Foree Majeure

Muither parly shall be in default by reason of any failure in performance of this Agreement when
such failure in performance is caused by or results from unforesceable cawses beyond the
regsonable contral of the affected party and withost Gault or negligencs on the part of the affected
parly. Such causes may inebude, but are not resteicted to, acts of natune or the public enemmy, acts
of the government in gither its sovercign or comtracteal capacity, fres, floods, epidemics,
guarantine restriciions, strikes, reight embarpoes, sod waesually severe weather,

H. Governing Law and Yenue.
This Agreement shall be governcd by the laws of the State of Wisconsin, Venue of any disputes
wrising undder this Agreement shall be in the Shehayzan County Circuit Court, Wisconsin.

L Indemnification

To the extend permiticd by law, Vendor shall be lisbbe to and hereby agrees o defend and hold
the City, and its officers. oificials, agents, and employess harmless fom all lability, including
but not limsited to, claims, actions. causes of action, liens, losses, damages, costs, legal fees,
Eapenses, or judgments resulting from claimed injury, death, damage io property, or loss of use
ol properly or amy person or legal entily arising aut of or in any way connacted with Vendors
respansibilities under this Agreement.

D-Lmn;, the term af this a’u,rt,amem Vendor shall be an independent contracter, and in no event
shall any of its personmel, agents or subcontractors be consirued to be, or represent thernselves o
be, employees af the City. Yendor shall be selely responsibic for the payment and reporting of all
emiplayes and emploser taxes, including social security, unemplosment, and any other fadeeal,
state, or local taxes reguired to be withheld from employees or pavable om behalf of its emplovees.

K. Insurance
Wendar will insure, and will reqguire any subeontractor 1o insure, as indicated. against the
fioflowimg risks to the extent stated below.

1. Commercial General Liakility. Vendor shall procure and maintain dueing the life of this
Agreement, Commercial General Liability insurance including, but not lmited Eo.
praducts and completed opzrations, bedily ingury, property damage, and personal injury
in an amount oot less than §1,000,000 per occuwrrends.  This paliey shall also provide
contractual liability in the same amount. Vendor's coverage shall be primary and bist the
City as an additional imsured, Vendor shall require any subcomtractor under this
Agreement Bo proeurs gnd maintain inserance mecting the sbove eriteria. applying on 4
primary basis, and listing the Ciey as an addilional insured.
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2. Auiomobile Lizbility. Vendor shall procure and maintain during the life of this
Agrezment, Business Awtivnobile Liahility Insurance covering owned, non-pwned, and
hired automabiles with limits of not less than $1,000,000 combincd single limil pes
accident. Vendor shall require any subcontracter under this Agreement 1o procure and
maintain insurance meeting Lhe ahove eriteria,

3. Workers” Compensation. Vendor shell procure and maintain during the life of this
Agreement, Workers' Compensation insurance that complies with all statutosy
requirernents,  Vendor shall require any subcontracior under this Agroement o procure
and maintain insurance mecting the aﬂjmn., criteris.

Accemiedility of fnsurers, The insurance policies required by this Section shall be isswed by
an insurer with an AM. Best rating of no less than A= (A minus) and o Financial Catezory
rating of no less than V1.

Froof uf fnsurance. Vendor shall provide the City with certilicateds) of insurance showing
the type. amount, effective dates, and expiration dates of required policies. Vendor shall
provide the gen tIﬁCﬂIE{S} to the Cliiy's Pumhwmz Apent, IFany of the policies required uader
this Sectian expire when this Agreement is in effect, Vendor shall provide renewal centificates
bo the Clty. The certificate of insuranes shall require the insurance eompany to notify the City
at least 30 days prior to the expiration, cancellation, non-rencwal, or material change i the
coverage. The Ceritficate Holder on the proof of insurance should be listed as:

City of Sheboyvean, Wiscansin
323 Ccm-cr ﬂve,a Suitu [ Ml

This insurance shall not relieve or decrease the exiont to which Vendor may be held
responsible far payment of damages resuliing from Lhis Agresment,

IF Vendor Fails or refuses 1o procure or madntain the insurance required by these provisions, ar
fails or refuses to furnish the City the required proof thet the insurance has been procured and is
in foree and paid far, the City shall have the right at its election to terminate the Agreement.

L. Imtent to Be Bound

The City and Vendor cach binds itself and ils successors, cxorutors, administrators, permied
assigns, legal representatives and, in the case of 3 parinership, its partners (o the other party (o this
Agresinent, snd 1o the successors, execulors, administrators, pormiticd assigns. lesal
represcitatives and partners of such other panty in respect o all provisions of this Agreement,




M. Non-Collusion
Vendar is certi F}i . under penalty of perjury. that 1o the best of its knowledge and belief;

1. The prices in its bid were arvived at independently, withowt collusion, consultation,
communication, or agreement for the purpose of restricting competition a5 to any other
miatter relating to such prices with any other bidder or with any ather competitor.

2. Unless mherwise required by law, the prices quoted in Vendor's bid were not disclosed
by Vendor price to opening, -

3. Mo attempl was made to induce any ather person, paitnership, or corporation to submit
or mot submit & response Lo the City regarding the street trees for the purpbse of restricting
coppetition.

M. hunal]ismmnjulmu

In connection with the performance of work under this Agreement, Yendor agrees not 1o
diseriminate against any emplover or applicant for employment because of age, race, religion,
eolor, handicap, sex, physical condition, disshility, developmental disability (as defined in Wis.
Stat, 300003, sexsuval oriemtation (as defined im Wis. Stas, 111.32013m)). gender idemtity, or
natiomal wrigin, This provision shall include, ot not be limited w, the following: employment,
wparading, demotion o transfer, recruitment of recrilitment advertising, layoft or terinination,
rates of pay or other forms of compensation, and selection for training, including apprenticeship.

Wendar fariher agrees o take affimoative action 10 ensure equal employment opportaniiies.

(), Notices
Any notice required by this Apreement shall be made in writing 1o the individuslsféddresses
specified bilow:

Clity: Vendor
City lf:il;ﬂc_ k | | Chesinu Tﬁidgﬂ Mursery
City of Sheboypan 223 Crescent Drive
R28 Center Ave, Cirehard Park, NY L4127
Sheboygan, Wisconsin 33083

Maothing contained in this Article shall be construed 0 restrict the fransmission of routing
eonmmunications belween representatives of the Cily and Yendor,

P. Severability .

The invalidiey, legality, or unenforoeability of any provision of shis Agrecment or the oocourmenge

al umy event rencdering any portion or provision of this Agreement void shall in no way affect the

validity or enforeeability of any other poriion or provision of this Agreement, Any void provision

shall be deemed severed fiom this Agreesent, and the balasce of the Apreement shall he

comstrued and cnforced as i it did not contain the particular provision held o be void. The parties
I}




further agree w amend this Agreement o replace any stricken provision with a valid provision
that comes as close as possible to the intest of the stricken provision, The provisions of this Article
shall not prevent this entire Agreement from being veid should & provision which is of the essence
of this Agreement be determined vl

The :F'mrn&s. agree that no charges or claims for damages shall be made by Veador for any deloys
o Iuﬂ.clr':mces, from any cause whatsoever, during its completion of its obligations wnder this
Agreemaent, Such delays or hindrances, if any, may be compensated for by an extension of time
for a reagamable period as may be mutvally agreed upon between the Parties, it being understood
however, that permitling Vendor w0 proceed &0 compleie any obligation, or any part of its
obligations, after the date io which the time of completion may have been extended shall, in no
wiry Dperabe as 8 waiver on the part of the City of any of its rights herein.

Failure of the Vendor to adhers 10 the schedule as specified or o Plﬂil]lpﬂl‘f‘ replace rejectod
products shall render the Vendar liahle for all eqasts in exoess of the conteact price when alternate
procerement i necessary. Excess costs shall include the administrative eosts and other ooses
attributable o the delay.

R. Termination

Im the event Vendor shall definlt in any of the covenants, agreements, commitments, or conditions

* contained in this Agreement, and any such default shall continwe wnremedied for a period of 110
ays after written notice to Vendar, the City may, al its option, and in addition to all other rights

and remmedies which it may have in law or equity, terminate the Agreeinent and all eights of Veador

under the Agreemeant.

The City reserves the right o cancel this Agreement with any state or federafly debarred
CONLEACLo.

8 I
Mothing in this Aﬁn&ﬁr’rnuﬂ shall be construgd to give any rights or benefits to anyone other than
the City and Vemdari

In mdm wr induce the City W enter i this Agrecment, Vendor makes the following
rispresentations;

I, Vender has carefully examined the Agreement.

2. I, in Vendor's judgmient, any observalile local or site eondilions may affect the delivery,
cost, pragréess, or furmishing of the goods, then Yendor hias visited the Paint ol Destination
amd site where the ponds are to be installed and become familiar with and is satisfied as
the observable local and sile conditions that may affect delivery, cost, progress, amd
furnishing of the poads.

i ‘v'r:ndnr is Eamiliar with and is satisfied as to ull Laws and Regulations that may &ffect the

cost, progress, and performance of Yendor's cblizations under the Agreement,

-
v
\




Vendor has carefully studied, eonsidered, and correlated the mlormation known to Vendor

with respoct to the cffect of such information on the cost, progress, and performance of

Wendor's abligations under the Agreement.

Vendor has given the City written notice of all conflicis, errors, ambiguities, oF

diserepancies that Yendor has discoverad in the Agreement, and the written resobution (if

any) by the Ciiy is acceptable to Vendor,

The Agreement is generally sufficient to indicate and convey understanding of all terms

and canditians for performance of Vendors obligations under the Agreement,

"-'em:ln::r 5 gry into this Agrﬂemem constituies an incontroveriible representalion by
Vendor that without exception all prices in the Agresment are premised wupon iurmshm:_

the paads as required by the Agreement.

1L Waiver

Mo failure of either pacty b enforce 2 term of this Agreement against the other shall be consirued
as a waiver ot that term, nor shall it in any way affect the party™s rght to enloree that lerm. Mo
waiver by any party of any terin of this Agreement, which may only occur in writing, shall e
considered to be a waiver of any other term or breach thereod,

Y. Other Provisions

LLL]

Advertising and News HRelesses, Reference to or use of the City, or any of jts
depariments, officials, or emplovees, for commercial ;‘:.mmf;‘ii‘nn i5 prohifited. Wews
releases pertaining 1o this procurement shall not be made without prior approval of the
City"s Represeniative. Release of brogdeast e-mails pertaining fo this procurement shall
not be made withaul prior wrilten authorization of the City's Reprosentative,

Awmthority. Each person executing this Agreement on behalf of a party hereto represents
ardd warrants to the other party: That the execution and delivery of this Agreement has
been duly authorized, that the person oF persons execuling thas Agreement have the full
power, authority, and right to do so. and that such execution s sufficient and legally
basading on such party to ensble this Agreement to be enforceable in accordance with its
terms.

Interprefing the Contract Documents, In interpreting the Agreement, words describing
materials that have o well-known technical or tade meoaning shall be construcd in
accordance with such well known meanings unless otheraise specifically defined.




IN WITNESS WHEREQF, the parties herews have causcd this Agreement 1o he executed the day
spel wear first writien above,

CITY¥ OF SHEBOYGAN, WISCONSIN CHESTNUT RIDGE NURSERY, JNC.
v/l S N AN A
Rﬁ'ﬂ“*‘é%"'“’“"mzﬂ'”"' f I.\.J&LSE'L Snarka, Offua Mosmage

ATTEST: W‘ﬂ@

Meredith DeBeuin, City Clerk
DATE: Q/;L/ / D02 D>— DATE: _“) IJI:EJ Ill.ll

This Agrecment Authorized by Resalution 62‘ Ad- %5

q
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