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Quasi-Judicial versus Legislative

Legislative: Broad application, announcing policy, making law

= Amending municipal code, resolutions and proclamations
= Examples: Short term rental ordinance; nuisance, building, zoning and
land use codes

Quasi-judicial: Narrow application, does not make policy, applies policy

= Applies existing law to a specific set of facts (and specific property)
= Examples: Specific land use approvals, licensing hearings, nuisance
abatement
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Why is this important?

» “No state shall deprive any person of life, liberty or property without Due Process of law”
= (14" Amendment of the United States Constitution)

» So that everyone with an interest in the case, and all members of the decision-making
body, hear the same evidence at the same time from the same sources

» To ensure opportunity for fair hearing before unbiased decision makers and that each of
the Councilmembers have the benefit of the same input

» Final decisions can be appealed by anyone adversely affected by decision (with legal
standing)
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Impartiality is the standard. May be affected by:

(1) Ex parte Communications: defined as communications between the
Council/Commission/Board and one party, outside the presence of the
other parties to the case, or affected individuals.

Eg) a neighbor comes up to you at Sweetie’s to express their concern with a certain
development application

(2) Pre-judgment or bias: You gave a speech or signed a petition advocating for
a specific land use approval. You posted on Facebook that you will never
approve any application with affordable housing.

(3) Conflict of Interest: You (or immediate family) have a personal or private
interest in the matter proposed (pecuniary interest, financial benefit)
Eg) Your spouse owns a restaurant seeking a liquor license
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» How do you cure?
= Either:
e Disclosure (on the record); or
 Recusal

= Ask yourself:
* Isyour ability to decide the case fairly, impartially and based solely on
the evidence presented at the hearing affected?
 Does an actual legal conflict exist?
* Does a perceived conflict exist?
* Did you express a pre-judgment bias?

EEE)  Ppro Tip: When in doubt, ask your City Attorney!
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Suggestions

» Follow the process set out in the Code
= Analyze, review and apply those factors or standards in an objective manner
= Versus: personal opinions, subjective feelings or individual preferences

» Base your decisions on the facts, law, evidence and testimony in front of you

» Public Hearing creates and completes a “record”

= Which a judge reviews (should your decision be appealed to District Court)
= Deliberation is important

= Consider “thinking out loud” — so your reasoning is included in the record

m=m) Reminder: in Quasi-Judicial proceedings, you serve as the judge!



FEATURE By Carmen Beery, special counsel, and Nina Petraro, associate, with Murray Dahl Kuechenmeister & Renaud LLP

A CONVERSATION ON

QUASI-JUDICIAL AND EX PARTE ISSUES

The following is a transcript of a real-life (imaginary) conversation between a newly appointed municipal commission

member and her municipal attorney, meeting over coffee for a little legal training.
(It could happen. And, if it did, it might go something like this.)

(Commissioner)

Thanks for the invitation to discuss legal issues! After | was appointed
to the commission, my first thought was, “I cannot wait to delve into
some ancient legal concepts.”

(Attorney)
Of course, | think everyone feels that way. We will even sprinkle
in some Latin later. Let’s start with quasi-judicial issues.
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My son has some Nike Kwazi
high-tops; loves 'em.

Right. This is a little different. Quasi-
judicial issues are those that apply
or vary the legal requirements for a
specific project, individual or property.
Quasi-judicial issues involve the
determination of the rights, duties,
or obligations of specific people or
property by applying the code or
other law to the unique set of facts,
all in the context of a hearing.

In contrast, think of an issue that
affects the entire municipality, or a
substantial portion of the population
— that sort of issue is legislative —
making law. Then, think of an issue
that affects one homeowner, or one
business owner, one particular party,
or a singular piece of property —
that sort of issue is quasi-judicial —
applying the law to particular

facts. For example, an ordinance
authorizing short-term rentals in the
municipality is a legislative issue.
Your neighbor requesting a variance
to build an addition to her home is a
quasi-judicial issue.

It also may help to picture your
commission acting as a judge, rather
than as a legislator. The commission
is not making or recommending new
laws when it reviews a quasi-judicial
issue, but it is rather applying existing
laws to specific facts concerning one
person or a discrete group of people
rather than the entire neighborhood.

The most common quasi-judicial
issues are zoning and land use
decisions affecting an individual
property. Other examples are
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licensing hearings, for liquor licenses
and marijuana business licenses,
and hearings concerning nuisance
abatement, towed vehicles, and

tax liabilities.

| thought | was now a commissioner,
not a ‘judge.”

Well, think of it as if the entire
commission is the judge, not just one
single member. The decisions you
make are important and can have a
significant impact on your neighbors.
Also, the commission’s decision may
be appealed to and reviewed by a
higher court, just like a real judge’s
decision.

So, every time that we meet, we are
having a public “hearing”?

Not necessarily. Sometimes the
commission can be meeting to discuss
and address a larger issue affecting
the community, such as affordable
housing or a change to a particular
portion of the land use code. Often,
the governing body will seek the input
of the commission on these sorts of
legislative issues, even though the
ultimate authority to change the laws
remains with the governing body. The
commission acts as the “land use
advisor” to the governing body, so
they welcome your input on legislative
topics. Meetings on these general
topics are not “hearings,” but they
are open to the public. All of your
meetings are open to the public.

But when a meeting does include a
public hearing, the commission is
required to give a certain amount of
notice prior to the hearing; the notice
period may depend on the type of
quasi-judicial issue being considered.
Also, all evidence that the commission
considers must be presented at the
public hearing.

OK. So now | know what a
quasi-judicial issue is. Why is it
important that | know that?
Because if an issue is “quasi-judicial,”
there are certain procedures required
to afford due process to those
individuals who may be affected
by the decision.
You also need to make sure that with
quasi-judicial public hearings, you
aren’t having any ex parte
communications.
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A party at a commission meeting?
Now we're talking! Tell me more
about that.

Ha! | wish. It is not as fun as it sounds.
Ex parte is an old Latin term meaning
“from one part,” or “concerning one
party alone.” An ex parte decision
would be one decided by the judge or
commission without requiring that all
parties to the controversy be present.
An ex parte communication is
between the judge or commission
and one party, and outside the
presence of the other parties to

the case, or affected individuals.

The prohibition against ex parte
contacts in quasi-judicial hearings
was developed to ensure that
everyone with an interest in the

case, and all members of the decision
making body, hear the same evidence
at the same time, from the same
sources. It is to ensure basic

notions of fairness and justice.

Wait. You're telling me that | have to
block out my neighbors and friends
who want to talk to me about
something important? That seems
wrong. | thought it was a good thing to
talk to people, get the community
sentiment — do my “homework”

on an issue.

| know this all sounds frustrating,
especially to a well-intentioned

active community volunteer such as
yourself. However, it is important to
remember that this rule is designed
to protect the rights of everyone
involved: applicants, opponents, and
other interested parties and residents
who may be ultimately affected by
your decision. It also ensures the
opportunity for a fair hearing before
unbiased decision makers, and that
each of the other commissioners have
the benefit of the same input.

I am still skeptical. What is the worst
that could happen if | have an
ex parte conversation?

Please don’t give your lawyer a

heart attack. This is actually a very
important rule to follow. When a
decision maker engages in ex parte
discussions about a case, and then
proceeds to participate and vote on
the matter, anyone adversely affected
by that decision (with legal standing,
which we don’t need to get into) could

appeal the decision to district court.

If the appealing party proves that

the commission failed to provide due
process, the decision can be vacated
and the matter sent back to the
commission for a second look. Holding
a second hearing is obviously costly,
and creates a long delay for the
applicant and for the community. And
we did not even mention the negative
press the city would inevitably receive.

Yikes! | wouldn’t want to jeopardize
the commission’s decision. But what if
someone says something to me
before | tell them that | cannot talk
about it? | cannot “un-hear” what |
have already heard.

First, you would need to disclose

the communication on the record,

in as much detail as possible, at the
beginning of the public hearing. If

you truly and sincerely believe that the
ex parte communication did not affect
your ability to decide the case fairly,
impartially, and based solely on the
evidence presented at the hearing,
you may be able to participate in the
hearing after the disclosure. You and

| should consult on this topic prior to
the hearing. If you know that the ex
parte communication has biased you,
despite the fact that you have openly
disclosed and discussed it, you should
“recuse” or remove yourself from the
hearing, discussion, and the vote.

What if | have a question before a
hearing that | really want answered
going into the hearing? Is there
anything | can do to try to

get it answered?

You can contact staff, me, or your
other municipal attorneys. We can
determine the best way to address the
question.

Anything else you think
| should know?

Please know that your attorneys

are not trying to be annoying or
needlessly picky when we bring up
these distinctions or cautions. These
rules exist not only to protect you,
but more importantly, they are in
place to ensure the kind of fairness
and due process our constitution
was built upon.

And | forgot my wallet. How much
cash do you have?
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