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PETERSBURG BOROUGH
NOTICE OF APPEAL FORM

Name of Appellant: Central Council of the Tlingit & Haida Indian Tribes of Alaska (CCTHITA)

Mailing  Address:     P O  B o x  2 5 5 0 0 ,  J u n e a u ,  A K  9 9 8 0 2

Telephone Number: 9 0 7 . 4 6 3 . 8 0 0 3

Date  of  Action  Appealed:  0 7 / 1 4 / 2 0 2 6

An appeal of a decision must be filed with the Borough Clerk, accompanied by the required fee of $100,
plus the actual cost of mail notification, within 10 calendar days of the date the decision was made. The
appellant must specify concisely the reason for the appeal and the relief sought.

Per Municipal Code Section 18.36.040, the burden of proof that a decision was made in error, or the
decision should be modified, or the decision will have an adverse effect, is on the appellant.

Reason for Appeal:
__ Decision was made in error.
__ Decision should be modified.
__ Decision will have an adverse effect.

Relief Sought by Appeal:   See attached letter under Paragraph VI.

On the next page, please describe why you feel the decision was issued in error or should be modified or
will have an adverse effect. Please be as specific as possible. By way of example, if you believe that an
error in the application of the law was made, cite the specific municipal ordinance(s) you believe were
misapplied and how that resulted in an error in your matter. The appeal board will be able to more
easily understand and address your appeal, the more information you provide. If necessary, you may
attach additional pages.

THIS FORM IS TO BE USED ONLY FOR FILING AN APPEAL OF A DECISION BY THE PLANNING
COMMISSION PURSUANT TO SECTION 18.36 OF THE MUNICIPAL CODE



NOTICE OF PLAT APPEAL RE: RESOLUTION NO. 2026-0101 
APPELLANT: Central Council of the Tlingit & Haida Indian Tribes of Alaska dba Tidal 
Network (“Tlingit & Haida” or “Appellant”) 
 
Appellant hereby appeals the Petersburg Borough Planning Commission’s (the “Planning 
Commission”) failure to take formal action on Resolution No. 2026-0101, A Resolution of the 
Petersburg Borough Planning Commission Recommending the Approval of a Minor Subdivision 
to Subdivide a Parcel to Create a 10,036 SF Lot at 1200 Haugen Drive, pursuant to Petersburg 
Municipal Code (“PMC”) 18.36.030 and PMC 18.36.040. Rather than exercising the authority 
expressly assigned to it under Chapter 18 of the Petersburg Municipal Code, the Planning 
Commission allowed the application for approval of a minor subdivision to fail for lack of a 
second, without voting to approve or deny the application, without issuing findings of fact, and 
without identifying any provision of the Petersburg Municipal Code that the application failed to 
satisfy.  
 
Appellant now brings the instant appeal pursuant to PMC 18.36.030 and PMC 18.36.040. Under 
PMC 18.36.030(D), an appellant bears the burden of establishing that: 
 

• The decision was made in error; 
• The decision should be modified; or 
• The decision will have an adverse effect. 

 
Appellant satisfies each of these independent standards. The Planning Commission’s failure to 
act in accordance with its legal obligations under the Petersburg Municipal Code was in error, 
should be modified, and will have an adverse effect. Accordingly, and for the reasons set forth 
herein, Appellant respectfully requests that the Planning Commission’s non-action on the 
Resolution be overturned by the Petersburg Borough Assembly (the “Assembly”) and that the 
relief sought herein be granted. 
 
I. Background 
 
On or about June 11, 2025, Tlingit & Haida expressed interest to the Petersburg Borough 
(“Petersburg”) in purchasing a parcel of real property located near 1200 Haugen Drive (the 
“Parcel”) by submitting its application for land disposal. The parties negotiated a Contract of 
Sale, which expressly required subdivision of the Parcel. On August 12, 2025, the Planning 
Commission reviewed the proposed sale and recommended approval to the Borough Assembly.  
 
On June 15, 2026, the Petersburg Assembly passed Resolution #2026-16, A Resolution 
Approving the Sale of a Borough Parcel to the Central Council of the Tlingit & Haida Indian 
Tribes of Alaska Doing Business As Tidal Network (the “Assembly Resolution”)1, approving the 

 
1 Assembly Resolution, attached hereto as Exhibit A.  



Contract of Sale.2 On June 23, 2026, Petersburg and Tlingit & Haida formally executed and 
entered into the Contract of Sale for the Parcel.3  
 
Section 3(A) of the Contract of Sale specifically requires subdivision of the Parcel: 
 

Subdivision of the parcel.  Buyer shall, within 90 days of the effective date, 
submit an application and proposed plat to the Borough Planning Department, in 
accordance with Petersburg Municipal Code (PMC) Chapter 18.20, to legally 
create the parcel, and shall thereafter diligently pursue approval of the plat. Seller 
will sign the subdivision application, however Buyer is solely responsible for the 
performance of all other acts and filings required to properly subdivide the real 
property and create the parcel, and for payment of all fees and costs of 
subdivision, including surveying and engineering fees, borough platting fees, and 
recording fees. The plat must be finalized, approved by borough authorities, and 
recorded within one (1) year of the Effective Date of this Agreement, unless the 
Borough Assembly agrees to an extension, and such approval shall not be 
unreasonably withheld. If the plat is timely submitted, and review and 
consideration of the plat by the Borough Planning Department or Platting Board is 
unreasonably delayed, the period of such delay shall not be counted toward the 
one (1) year deadline.   

 
Upon Assembly approval of the Contract of Sale, Appellant complied with Section 3(A), and 
Appellant’s application for a minor subdivision was scheduled to go before the Planning 
Commission on July 14, 2026.4  
 
Thereafter, the Planning Department prepared the Planning Commission Staff Report (the “Staff 
Report”).5 The Staff Report found that the proposed Parcel, as subdivided, conforms to minimum 
lot size and maximum lot coverage, and required no dedication of a street, right-of-way, or 
vacation of public dedication of land or variance from a subdivision regulation.6 The Staff 
Report also noted that Department Reviews from the requisite Borough Departments of Public 
Works, Power & Light, Police, and Fire/EMS resulted in “No comments.”7 The Staff Report 
ultimately recommended that the Planning Commission move to approve the plat, subject to the 
following set forth in the draft Planning Commission Resolution (the “Commission Resolution”): 

 
2 See Petersburg Municipal Code (“PMC”) 16.12.160(C) (“Property valued at $250,000 or less, or disposal by 
leasehold or other similar temporary interest in borough property. The sale or equivalent value exchange of fee 
ownership of a borough property with an assessed value of $250,000 or less, or the disposal of property by leasehold 
or other similar temporary interest, shall be authorized by a resolution of the assembly. The assembly may not 
authorize the sale of real property unless the assembly first determines the property is not required for municipal 
purposes. The resolution shall incorporate the conveyance documents by reference and shall contain an authorization 
of the appropriate officers of the borough to execute those documents.”) 
3 See Contract of Sale, attached to Exhibit A. 
4 Appellant’s application for a minor subdivision was submitted on December 8, 2025. See Documents Provided by 
Appellant, attached hereto as Exhibit B. Based on the provisions regarding plat approval in the Contact of Sale, as 
well as indications from the Petersburg Borough, Appellant expended considerable resources initiating preliminary 
design work, with specific attention to the Parcel and its subdivision. 
5 Staff Report, attached hereto as Exhibit C.  
6 See Exhibit C.  
7 See Exhibit C.  



 
Condition 1: Submit a plat with legible lettering meeting the generally accepted 
standards for good draftsmanship as prepared by a professional land surveyor, 
properly registered in the state of Alaska, drawn to scale, and provided in a 
format, size, suitable for recording. 
Condition 2: Plat will have at least two outside corners of the whole subdivision 
tract referenced to publicly recorded survey markers.8 

 
Pursuant to Chapter 18.20 and Chapter 18.12 of the Petersburg Municipal Code, the Planning 
Commission, acting as the Platting Board,9 approves minor subdivisions.10 On July 14, 2026, the 
Planning Commission formally met, with a full quorum in attendance, to consider the Parcel 
subdivision application.11 The Planning Commission heard public comment on the proposed 
application from community members, who expressed personal concerns regarding health, 
safety, and privacy; however, each of the stated concerns were unsupported by technical 
evidence and did not contradict or refute any of the findings and approvals set forth in the Staff 
Report.  
 
Despite Appellant having complied with Section 3(A) of the Contract of Sale, the Planning 
Commission failed to make a final decision on the application for final plat subdivision. The 
motion was read, but the action failed for lack of a second without a formal vote or recorded 
justification, with the Commission Chair ultimately failing the motion without a vote. Indeed, the 
Planning Commission failed to approve or deny the motion despite the Planning Commission’s 
express duty to do so, as set forth in the Petersburg Municipal Code. 
 
Tlingit & Haida tenders the instant appeal pursuant to PMC 18.36.030 and PMC 18.36.040 on 
the basis that the Planning Commission’s failure to render a vote on final plat subdivision due to 
the lack of a second was in error. Specifically, the Planning Commission erred by: 1) failing to 
exercise and follow procedures required by Chapter 18; 2) failing to proffer any written findings 
supporting its failure to follow procedures set forth in the Petersburg Municipal Code; and 3) 
relying on the misrepresentation of material facts and disregarding its own prior findings. 
Additionally, the Planning Commission’s failure to vote is appealable, as it should be modified 
and will also have an adverse effect if permitted to remain.  
 

 
8 See Exhibit C. Based on Appellant’s understanding of the plat application process, the fact that Planning staff 
recommended approval to the Planning Commission in and of itself signifies that Appellant’s proposal met the 
necessary code criteria. 
9 See PMC 18.12.010 (“The planning commission shall be the platting board of the city.”) 
10 See PMC 18.12.050 (“The platting board shall take formal action by voting on a motion to approve or deny an 
application. The board's decision approving or denying the action in question shall be recorded in the minutes 
prepared by the secretary to the board. The action shall include findings of fact supporting the decision, based upon 
the facts presented to the board and the board's debate on the matter. A decision of the board is adopted when it is 
signed by the chairman.”) 
11 The hearing on Appellant’s application for Parcel subdivision was initially scheduled on the Planning 
Commission’s January 13, 2026, agenda; however, the matter was postponed indefinitely until Petersburg and 
Appellant were formally under contract. The first time the matter was officially considered by the Planning 
Commission was on July 14, 2026, which resulted in the Planning Commission’s failure to vote and forms the basis 
of the instant appeal. 



Accordingly, Appellant appeals the Planning Commission’s failure to “take formal action by 
voting on a motion to approve or deny an application” and failure to “include findings of fact 
supporting the decision, based upon the facts presented to the board and the board’s debate on 
the matter,” as required by PMC 18.12.050, and requests that the relief sought herein be granted. 
 
II. The Planning Commission’s Failure to Vote is Appealable 
 
As a preliminary matter, Appellant asserts that this matter is appealable under Chapter 18 of the 
Petersburg Municipal Code.  
 
PMC 18.36.030 and 18.38.040 govern an appeal resulting from the “decision of the Platting 
Board.” While the Planning Commission acted as the Platting Board pursuant to PMC 18.12.010, 
the Planning Commission failed to approve or deny Appellant's subdivision application. Rather 
than approving or denying the application as required by PMC, the Commission allowed the 
motion to approve the plat to fail for lack of a second, took no vote, adopted no findings of fact, 
and entered no formal approval or denial. While the Planning Commission did not execute its 
duty under PMC 18.12.050, Appellant contends that the Planning Commission's refusal to act 
nonetheless constitutes a "decision" within the meaning of PMC Chapter 18 and for purposes of 
an appeal pursuant to PMC 18.36.030 and 18.38.040. If the Planning Commission's inaction is 
deemed not to constitute a decision, Appellant would be left without any administrative 
remedy—despite having fully complied with every applicable subdivision requirement. Such an 
interpretation would also improperly permit the Platting Commission to evade appellate review 
simply by refusing to vote, thereby frustrating the mandatory procedures established by the 
Municipal Code. It is settled law that an administrative body’s failure to act is itself a “decision” 
for purposes of appellate review.12 
 
Consequently, the Assembly should reject any position that the Planning Commission did not 
render a decision capable of triggering an appeal under the Municipal Code, as such an 
interpretation of Chapter 18 would produce an absurd or unreasonable result.13 Rather, because 
PMC 18.12.050 imposes a mandatory duty upon the Planning Commission to approve or deny 
subdivision applications by formal vote supported by findings of fact (the Code states that the 
Commission “shall take formal action by voting”), the Planning Commission's refusal to perform 
that duty constitutes an appealable action. As the Alaska Supreme Court has noted, “[u]nless the 
context otherwise indicates, the use of the word ‘shall’ denotes a mandatory intent.”14  
 
III. The Planning Commission’s Failure to Act Was In Error 
 
Appellant's appeal should be granted because the Planning Commission erred in failing to 
perform its mandatory duties under Chapter 18 of the Petersburg Municipal Code. Specifically, 
the Planning Commission erred by: 1) failing to exercise and follow procedures required by 

 
12 See, e.g., Conservation Force v. Ashe, 979 F. Supp. 2d 90, 99 (D.D.C. 2013) (collecting cases). 
13 See Riggs v. State, 579 P.3d 823 (Alaska Ct. App. 2025) (courts avoid construing statutes in a manner that would 
lead to patently absurd results or undermine the legislative purpose of the statute);  Club SinRock, LLC v. 
Municipality of Anchorage, Off. of the Mun. Clerk, 445 P.3d 1031, 1034 (Alaska 2019) (municipal ordinances are 
interpreted under the same principles applicable to statutes). 
14 Fowler v. City of Anchorage, 583 P.2d 817, 820 (Alaska 1978). 



Chapter 18; 2) failing to proffer any written findings supporting its failure to follow procedures; 
and 3) relying on the misrepresentation of material facts and disregarding its own prior findings. 
 

a. The Planning Commission Failed to Apply and Follow Municipal Code 
 

Through its Staff Report, the Planning Department recommended that the Planning Commission 
conditionally approve the proposed minor subdivision, as the application complied with the 
applicable standards contained in PMC 18.20.010.15 Under Chapter 18 of the Petersburg 
Municipal Code, the Planning Commission, acting as the Platting Board, is charged with 
reviewing and acting upon applications for subdivision approval and final plat approval.16 PMC 
Chapter 18.20 assigns the Planning Commission—not the Assembly or Borough staff—the 
authority and responsibility to determine whether a proposed subdivision satisfies the applicable 
subdivision standards. Specifically, pursuant to PMC 18.12.050,  
 

The platting board shall take formal action by voting on a motion to approve or 
deny an application. The board's decision approving or denying the action in 
question shall be recorded in the minutes prepared by the secretary to the board. 
The action shall include findings of fact supporting the decision, based upon the 
facts presented to the board and the board's debate on the matter. A decision of 
the board is adopted when it is signed by the chairman.17 

 
PMC 18.12.050 leaves no ambiguity regarding the Planning Commission's obligations.18 The 
Code requires the Planning Commission to “take formal action” by voting on a motion to 
approve or deny the application, requires that decision to be recorded in the minutes, and 
requires findings of fact supporting that decision. The ordinance contemplates only two possible 
outcomes—a formal approval or a formal denial—and prescribes the procedure that must 
accompany either outcome. None of those mandatory procedures occurred here. Rather than 
approving or denying the application, the Planning Commission permitted the matter to 
terminate solely because no commissioner seconded the pending motion. Despite the fact that a 
quorum was convened, no vote was taken, no decision was rendered, no findings of fact were 
adopted, and no written basis for the Commission's inaction exists in the administrative record. 
Indeed, the Planning Commission took no action whatsoever on the application, in contravention 
of the Petersburg Municipal Code. This was not simply in which a vote failed for lack of quorum 
or procedural defect not of the Planning Commission’s own making; rather, the failure to vote 
was an affirmative choice by the Planning Commission to circumvent the requisite procedure 
and effectively create an administrative “runaround,” rendering PMC 18.12.050 meaningless—
despite its clear requirements for the Planning Commission. 
 
A governmental body cannot satisfy a mandatory statutory duty by declining to exercise it.19 The 
Commission's refusal to take formal action frustrated a process specifically mandated by 

 
15 The Staff Report and draft Commission Resolution imposed only two objective conditions, which Appellant 
would satisfy prior to plat recording. 
16 See PMC 18.12.010, PMC 18.12.050. 
17 PMC 18.12.050. 
18 See In re 2011 Redistricting Cases, 274 P.3d 466, 467 (Alaska 2012) (when a State Board “did not follow the 
[legally required] process, the Board cannot meaningfully demonstrate” that its process was legal). 
19 See State v. Recall Dunleavy, 491 P.3d 343, 363 (Alaska 2021) (statute requiring that Alaska official take a 



municipal law and effectively nullified both the Planning Commission’s own Staff Report, as 
well as the Assembly Resolution, without ever determining whether or not Tlingit & Haida’s 
application failed to satisfy any requirement of Title 18. In so doing, the Commission erred in 
failing to comply with the procedures expressly required by PMC 18.12.050 and deliberately 
failing to exercise the authority entrusted to it by Chapter 18.20 Those failures constitute error 
under PMC 18.36.030 and PMC 18.36.040. 
 

b. The Planning Commission Failed to Offer Valid Justification for its Failure to Follow 
Petersburg Municipal Code 

 
Appellant’s appeal should further be granted due to the Planning Commission’s failure to offer 
any justification whatsoever for its failure to exercise its authority over plat approvals. 
 
The Staff Report reflects the determination that the proposed subdivision complied with the 
applicable standards contained in PMC 18.20.010.21 The draft Commission Resolution identified 
only two conditions to approval, both of which were ministerial in nature and capable of 
objective verification. The Planning Commission made no subsequent determination that the 
application failed to comply with any provision of Title 18 in any other regard. Nor did the 
Planning Commission subsequently identify any requirement of the Petersburg Municipal Code 
that remained unsatisfied. Likewise, the Planning Commission failed to offer findings of fact 
supporting its failure to vote. Instead, the application simply failed for lack of a second. Such 
inaction squarely undermines the requirements of PMC 18.12.050, which mandates an “action” 
that “shall include findings of fact supporting the decision, based upon the facts presented to the 
board and the board's debate on the matter.”22 
 
Even if the Planning Commission were permitted to simply decline to vote on a subdivision 
approval, which Appellant expressly denies and which the plain language of PMC 18.12.050 
forecloses by virtue of its requirement that the Commission “shall take formal action by voting 
on a motion to approve to deny an application” (emphasis added), the Planning Commission 
nevertheless failed to comply with the provisions of PMC 18.12.050 by failing to provide any 
articulable basis for its lack of action. The practical effect of the Commission's inaction was to 
deny Appellant the benefit of the findings set forth in the Staff Report, draft Commission 
Resolution, and the Assembly Resolution, as well as the ability to effectuate the terms of the 
Contract of Sale—which the Planning Commission previously expressly approved—without 
ever determining that the subdivision failed to satisfy any applicable municipal standard.  
 
Absent those findings, Tlingit & Haida does not have the necessary information needed to appeal 
the merits of the Planning Commission’s “action” (or, inaction), in frustration of both the text 
and purpose of PMC 18.12.050.23 As the Alaska Supreme Court has held, it is reversible error 

 
particular action was violated when official declined to take that mandatory action). 
20 Indeed, the Planning Commission’s frustration of the application process not only violates Petersburg Municipal 
Code, but it also explicitly triggers the tolling protections under Section 3(A) of the Contract of Sale between the 
Appellant and Petersburg Borough, including freezing all performance deadlines while protecting the Appellant’s 
interest and deposit. 
21 See Exhibit C. 
22 PMC 18.12.050. 
23 See, e.g. AS § 44.62.510(a) (requiring that administrative decisions “shall be written and must contain findings of 



when an administrative board’s decision “neglect[s] to address significant, disputed issues,” does 
not “evaluate the lay testimony and its interaction with the experts’ opinions,” and when the 
resulting decision reflects a “lack of detailed analysis makes it difficult to discern its 
reasoning.”24 
 
The Planning Commission’s failure to vote is an appealable error in and of itself; however, the 
Planning Commission’s failure to vote without any justification or explanation whatsoever 
further contravenes PMC 18.12.050, which requires the Planning Commission to take formal 
action on the application and to support that action with findings of fact. By declining to vote 
altogether, the Planning Commission avoided making any determination regarding the 
application's compliance with Title 18 while simultaneously depriving Appellant of any 
meaningful explanation capable of administrative review. Accordingly, an appeal is warranted 
under PMC 18.36.030 and 18.36.040.  
 

c. The Planning Commission Rejected Material Facts and Erroneously Disregarded Its Own 
Findings 

 
The Planning Commission’s non-action should further be overturned as error on the basis that its 
failure to approve or deny the plat application is predicated on the Planning Commission’s 
rejection of an established factual and administrative record, including its own findings. To the 
extent that the Planning Commission’s non-action was influenced by public comment or other 
factual assertions that were unsupported by the administrative record or unrelated to the 
subdivision criteria established by Chapter 18,25 its decision is further appealable because it 
relied upon the material misrepresentations of fact and unsupported concerns rather than the 
competent evidence before the Planning Commission. 
 
The administrative record contains an uncontradicted Planning Commission Staff Report 
confirming that the Parcel’s proposed 10,036-square-foot lot layout matches 100% of municipal 
configuration standards.26 While members of the public expressed concerns, those assertions 
were unsupported by any technical evidence contained in the record and were directly 
contradicted by the Borough’s own Departmental reviews. The Borough’s own technical 
experts—including the Fire/EMS Department, Police Department, Public Works Department, 
and Power & Light Department—reviewed the physical site layout and formally submitted 'No 
comments' or objections.27  
 
In addition to public comment letters in the administrative record, members of the public spoke 
at the July 14 hearing to express personal concerns regarding health, safety, and privacy; 
however, each of the stated concerns were unsupported by evidence and failed to undermine any 
findings and approvals set forth in the Staff Report. Because the Planning Commission failed to 
comply with PMC 18.12.050, Appellant has no sense as to whether the Planning Commission 
relied on this inaccurate information as a basis for its action—or, in this case, inaction. However, 

 
fact, a determination of the issues presented, and the penalty, if any”). 
24 Pietro v. Unocal Corp., 233 P.3d 604, 613 (Alaska 2010). 
25 See Public Comment Letters, attached hereto as Exhibit D. 
26 See Exhibit C. 
27 See Exhibit C. 



to the extent that the Planning Commission relied upon speculative or inaccurate factual 
assertions advanced during public comment (in lieu of the undisputed technical evidence 
contained in the administrative record), such reliance constitutes improper reliance upon a 
material misrepresentation of fact that is subject to appeal. 
 
Significantly, the Planning Commission's refusal to act also directly contradicts its own prior 
findings within the undisputed administrative record. On August 12, 2025, the Planning 
Commission formally reviewed, voted on, and recommended the disposal and sale of the Parcel 
to Appellant. This recommendation was made with explicit, recorded knowledge that the land 
was being acquired for the singular purpose of constructing a 130-foot communications tower. 
The Planning Commission’s failure to act on the application also directly contradicts the 
unambiguous guidance and technical findings of the Borough’s own professional planning staff. 
In the official Planning Commission Staff Report, staff formally issued a recommendation to 
'Approve with conditions' the minor subdivision at 1200 Haugen Drive.28 The staff's technical 
and land-use analysis definitively determined that the proposed 10,036-square-foot lot met 100% 
of the mandatory Lot Development Standards, including minimum lot size and maximum lot 
coverage.29 Borough planning staff likewise recommended approval with conditions, and every 
reviewing Borough department—including Public Works, Power & Light, Police, and 
Fire/EMS—reported no engineering, utility, public safety, or infrastructure concerns regarding 
the proposed subdivision.  
 
Based on the Planning Commission’s approval of the sale, the Borough Assembly approved the 
sale of the Parcel through the Assembly Resolution, and the parties executed the Contract of Sale 
in reliance upon the Planning Commission's prior findings. Appellant, specifically, relied in good 
faith on the Planning Commission’s August 2025 authorization and subsequent Staff Report to 
incur substantial third-party engineering and surveying costs in furtherance of the Parcel 
subdivision.30   
 
Nevertheless, on July 14, 2026, the Planning Commission failed to identify any factual basis 
demonstrating that the application for subdivision no longer complied with Title 18, or with its 
own prior approvals, when it failed to formally vote on the Parcel application. Despite an 
undisputed administrative record supporting approval of the Parcel application, the Planning 
Commission failed to identify any changed circumstances, new technical information, or newly 
discovered code deficiency that would justify refusing to complete the subdivision process 
previously approved by the Planning Commission itself. The administrative record, therefore, 
contains no evidence contradicting the Planning Commission's prior findings or the technical 
conclusions reached by Borough staff, and the Planning Commission patently rejected its own 
conclusions.  
 
In short, the administrative record contains substantial evidence demonstrating Appellant’s and 
the Parcel application’s compliance with the subdivision requirements established by Title 18, 
including: 
 

 
28 See Exhibit C. 
29 Id.  
30 See Exhibit B. 



• the Planning Commission recommended approval of the Parcel sale; 
• the Assembly approved the Contract of Sale in the Assembly Resolution with full 

knowledge that subdivision of the Parcel would be required. 
• the Planning Commission’s Staff Report recommended approval of the plat subdivision; 

and 
• every reviewing Borough Department reported no engineering, public safety, or utility 

objections. 
 
In failing to comply with its duty to approve or deny the application, which warrants an appeal in 
and of itself, the Planning Commission not only patently disregarded its statutory obligation 
under municipal law but also rejected material facts, rejected Borough Department findings, and 
rejected its own prior findings, clearly disregarding evidence that previously supported the 
Planning Commission’s prior approval of the Parcel subdivision. Indeed, the administrative 
record irrefutably demonstrates that the Planning Commission's refusal to act was arbitrary and 
unsupported by the evidence before it. To the extent the Planning Commission relied upon 
generalized public opposition unrelated to the subdivision standards contained in Title 18, such 
considerations were outside the criteria established by the Petersburg Municipal Code and 
therefore could not properly serve as a basis to withhold approval of the subdivision. Just as 
troubling, the Planning Commission’s failure to approve or deny Appellant’s application for 
subdivision has also created a situation wherein Appellant now risks being unable to honor the 
terms of the Contract of Sale that the Planning Commission itself formally supported. Such 
conduct improperly interferes with Appellant’s Contract (at Appellant’s expense) and is woefully 
inconsistent with the Planning Commission’s singular duty to approve or deny the application, 
which the Planning Commission wholly failed to exercise. Such action clearly merits an appeal 
under PMC 18.36.040. 
 
IV. The Planning Commission’s Failure to Act Should Be Modified 
 
While the Planning Commission’s failure to vote on the subdivision application is clearly subject 
to appeal on the basis that the Planning Commission acted in error, the failure to act should also 
be modified under PMC 18.36.030(D).31  
 
The administrative record overwhelmingly supports approval of the Parcel subdivision. 
Specifically, the Planning Department's Staff Report concluded that: 
 

• the proposed lot satisfied all minimum lot-size requirements; 
• maximum lot coverage requirements were satisfied; 
• no variance was required; 
• no street dedication was required; 
• no vacation of public right-of-way was necessary; 
• Public Works reported no concerns; 
• Police reported no concerns; 
• Fire/EMS reported no concerns; and 
• Power & Light reported no concerns. 

 
31 In support of its position that the Planning Commission’s failure to act be modified, Appellant incorporates its 
arguments from Section III as if fully set forth herein. 



 
Planning Staff, therefore, recommended approval subject only to two ministerial recording 
conditions. Nothing in the administrative record identifies any provision of Title 18 with which 
the application failed to comply. Likewise, the Assembly had already approved the Contract of 
Sale expressly contemplating subdivision of the property, in large part because the Planning 
Commission had previously recommended approval of that transaction with full knowledge that 
subdivision would be required. 
 
Rather than applying the subdivision criteria established by Title 18, the Planning Commission 
effectively terminated the application without ever determining that any subdivision standard had 
not been satisfied. Modification is therefore appropriate because the Planning Commission's 
refusal to act cannot be reconciled with the undisputed administrative record. 
 
The Assembly possesses authority under PMC 18.36.030(D) and 18.36.040 to modify the 
Commission's action where appropriate. Given that every applicable subdivision requirement has 
been satisfied and no contrary technical evidence exists within the record, modification should 
consist of directing approval of the subdivision of the plat for recording. 
 
V. The Planning Commission’s Failure to Vote Will Have an Adverse Effect 
 
Finally, Appellant’s appeal should be granted on the basis that, if not remedied, the Planning 
Commission’s failure to vote on the Parcel subdivision will have adverse consequences.  
 
Most immediately, the Planning Commission's refusal to render a vote on the subdivision 
application frustrates implementation of the Contract of Sale that was expressly approved by not 
only the Assembly but the Planning Commission itself. Section 3(A) of that Contract requires 
subdivision of the Parcel as a condition precedent to closing. 
 
Appellant has also incurred substantial engineering, surveying, planning, and professional 
expenses necessary to move toward subdivision of the Parcel, in compliance with the Contract of 
Sale, based on its reliance upon: 
 

• the Planning Commission's prior recommendation approving disposal of the property; 
• the Assembly's approval of the sale; 
• the executed Contract of Sale; 
• the Planning Department's recommendation for plat approval; and 
• the Borough's technical review confirming compliance with municipal standards. 

 
By refusing to approve or deny the application, the Planning Commission has interfered with the 
Contract of Sale and placed Appellant's ability to comply with contractual obligations the 
Borough itself required in jeopardy, and it has done so at significant expense to Appellant.32 

 
32 Given the Planning Commission’s lack of action, Appellant can only speculate as to the whether the Planning 
Commission’s intent in failing to vote was to attempt to undermine or undo the Contract of Sale. Regardless of any 
motives the Planning Commission may or may not have, Petersburg Municipal Code is clear as to the Planning 
Commission’s duty to render a vote on the Parcel subdivision application, which the Planning Commission failed to 
execute. 



 
The adverse effects extend beyond Appellant’s individual application. If the Planning 
Commission may avoid appellate review merely by refusing to vote, future applicants likewise 
could be deprived of any administrative remedy, despite complete compliance with the 
Municipal Code. Such an interpretation would erroneously and unfairly undermine the orderly 
administration of Petersburg's subdivision regulations and permit mandatory statutory procedures 
to be improperly circumvented through procedural inaction. 
 
Accordingly, given the substantial present and potential adverse effects, the Planning 
Commission’s failure to vote is clearly and appropriately subject to appeal. 
 
VI. Request for Relief 
 
For the foregoing reasons, Appellant respectfully requests that the Assembly: 
 

1. Determine that the Planning Commission's refusal to approve or deny the Parcel 
subdivision application constitutes an appealable action under PMC Chapter 18 or, 
alternatively, an appealable failure to perform a mandatory duty; 

2. Determine that Appellant has satisfied one or more of the standards established by PMC 
18.36.030(D) and PMC 18.36.040 by demonstrating that: the Commission's action was 
made in error; the Commission's action should be modified; and/or the Commission's 
action will have an adverse effect; 

3. Reverse the Planning Commission's non-action; and 
4. Direct approval of the minor subdivision plat for recording. 

 
Signature of Appellant: ___________________________   Date: _______________ 
 
Title of signatory if Appellant is an entity: ___________________________________________ 

08/04/2026

President




























































