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THOMAS J. MCGRAW
G. Gus MCRRIS
STACY }. BELISLE

D. RANDALL GILMER
KevIN K. KILBY
CHRISTOPHER 3. RAITI

May 15,2011

VYia HAND DELIVERY

David Landry, Mayor
City of Novi

45175 West 10 Mile Road
Novi, Michigan 48375

Re: SBA Towers I, LLC v. City of Novi
U.S. District Court Case No.: 10-¢v-13925

Our File No.: 1979-1280

Dear Mayor Landry: ,

We are pleased to report that the above-referenced matter is concluded. For your files,
we have enclosed a copy of the Consent Judgment, along with exhibits, which was entered by the

Court on May 10, 2011.

All claims by Plaintiff, SBA Tower [I, LLC against the City of Novi have now been
resolved and the case is closed. Should you have questions or comments regarding this matter,

please do not hesitate to contact me.

Very truly yours,
McGraw MORRIs P.C.
s A
N
Thomas J. McGraw

TIM/sdc

Enclosures
cc:  Thomas R. Schultz, Esq. (w/0)

TeLEPHONE: (248) 502-4000
FACSIMILE: (248) 502-4001

WWW, MCGrawmerris.com
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UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SBA TOWERS I, LLC, a Florida liraited
liability company,

Plaintiff,
VS,

CITY OF NOV, a Michigan maunicipal
corporation, : :

Defendant.

Case No. 2:10-0v-13925-AJT-MJH

Hon. Arthur J. Tamow

Alan M. Greene (P31984)

Stephen R. Estey (P53262)
Attoroeys for Plaintiff '

" Dykema Gossefi PLLC

39577 Woodward Avenue, Suite 300
Bloomfield Hills, MI 48304

(248) 203-0700
agreenc@dykema.com

sestey@dykema.com

Thomaes J. McGraw (P48817)

Stacy J. Belisle (P59246)

Christopher J. Raiti (P68600)

McGraw Morris P.C. -
Attorneys for Defendant

2075 West Big Beaver Road, Suite 750
Troy, Michigan 48084

(248) 502-4000
Cregraw(@megrawmonis. com

craiti@megrawmorris.com

Thomas R. Schultz (P42111)
Sccrest, Wardle

Co-Counsel for Defendant

30903 Northwestern Highway

P. Q. Box 3040 -

Farmington [ills, M1 48333-3040
(248) 8519500
tschultz@secrestwardle.com

CONSENT JIIDGMENT

The parties to this Consent Judgment having agreed to gettle this case as reflected in this

* Consent Judgment, which Consent Judgment is to be deemed to incorporatc all exhibits attached

hereto; the Court having reviewed the seternent eflected in this Consent Judgment and having,

specifically found that its terms are fair, just and reasonable and in the public interest, and that it
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has been entered into in good fajth by the parties and that the settlement ‘rwc}'ned is oot an
admission of fault by t.be parties hereto but is a mcans to avoid further costs and uncertainty; and
* the Court being fully advised in the premises;

THE COURT HEREBY FINDS AND IT IS ORDERED AND ADJUDGED as
follows:

A. BACKGROUND

1. The Parties And Property At Issne. The following findings are incorporated

within and made part of this Consent Tudgment:

i. Plaintiff SBA Towers II, LLC (“Plaintiff”) is a Florida limited
liability company thal is an independenmt owner. and operator of wircless

telecommunication towers in tae United States.

ii. Plaintiff is a Licensee of certain property located within the City of
Novi, Michigan, pursuant to a license agreement with the State of Michigan

'Department of Transportation (“M-DOT”) and attached as Exhibit A hereto.

iii.  The property is localed on Jand owned by the State of Michigao.
The land consists of approximately two acres and is located in the southwest
quadrant of Twelve Mile Road and’M-5 within the City of Novi, which is more

particularly described and depicted in Exhibit B hereto (“Property”),

iv, Defendant City of Novi is a Michigan municipal corporation,
located in Oakland County and having a mailing address of 45175 W, Ten Mile,

Novi, Michigan (“Defendant” or “City”).

Exequtz‘on 2
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.v.  On or about December, 2008, Plaitiff applied to the City for site
plan approval and for a special land use permit (“SUUP™) for the construction and
operation of a 150-foot monopole wireless telecommunications tower and

associated equipment shelter on the Property.

vi.  After a number of substantive reviews and mcetings with the
Plaintiff’s representatives, the City Council voted to deny Plainiiffs” SLUP
application, citing various factors that the City asserted had been left unresolved.

These factors are specifically articulated in the minutes of the City Council’s

meeting on August 23, 2010.

vii.  Plaintiff filed this Jawsuit on or about October 1, 2010, Case No.
2:10-¢v-13925-AJT-MJH, following the City’s denial of Plaintiff’s application for
site plao approval and a special land use permit to construct a 150 foot monopole

wireless telecommunications tower and associated cquipment shelter on the

Property (the “Action”).

viii. On or about October 28, 2010, the City answered Plaintff's
comj:laint, denying any liability, denying that its comduct was in any way
unlawful, and affirming that its denial of Plaintiff’s SLUP application adhered to

all gpplicable laws. .

ix. The agreements reflected in this Consent Judgment are intended to
resolve all known disputes between the parties with respect to the futurc use and
dsvelopment of the Property. This Consent Judgment resolves all claims,

defenses and counterclaims asserted or which could have been asserted in this

' Execution 3
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action, without the admission of liability or responsibility on the part of cither
party.

B. CONSTRUCTION OF THE FACILITY

1. This Consent Judgmént, upon entry by the Court, shall constitute a Special Land’

Use Permit and Site Plan Approval by the Defendant City of Novi (“City”) autborizing Plaintiff
to immediately construct and use a single wireless tclecommunications tower, with
‘accompanying antennas, and equilpmcnt shelters for Verizon Wireless and T-Mobile to construct
and co-locate their respective telecommunications equipment (“Facility”) on the Property es
shown on and ip accofdance with the Site Plan and Construction Drawings preparcd by Terra
Consulting Group, Ltd,’ dated March 8, 2011, Job No. 7176, copies of which are attached hereto
as Exhibit C and incorporated herein by reference (collc&tively, “the Plans™), as such Plans arc
expressly modified by this Consent Judgment, and providud that ‘)erizon Wireless and T-Mobile
timely submit for administrative aporoval to the City any unspecificd details associated with
their respective telccommunications squipment, including material samples illusiraﬁng the color
and type of building materials for equipment shefters, such as brick and shingies.

2. Plaintiff shall placé o more than one tower oo the Property, which shall be a
ménopo!c, of standard industry design and construction made of galvanized stc;;,l and shall rot
exceed 150-feet i height; the neutral color of galvaﬁizod steel is' deemed satisfactory.

3. Thetower will be designed for multiple carriers to allow for future co-locations to
be made available on the tower as well as M-DOT traffic management systems/cameras and

associated communications services. With respect to future co-locations (1.e. other than Verizon

Wireless and T-Mobile, which co-locations are expressly approvcd pursuant to this Consent . -

Judgment) Plaintiff shall make-applications for. future co-locations and moeet all oecessary

Execution : ' 4

oe




Case 2:10-cv—13.-AJT-MJH Document 16  Filed 00/11 Page 5 of 50

requircmmﬁ under the applicable laws, o;djnances and regulaﬁ'ons, inciuding bat not lir;ﬂted to
applying for and obtainiﬁg any/all permits and/or approvals from all applicable governmeutal
entities (i.e., MDOT, Road Cornmission for Oakland Couqty, etc.). The City’s standard review
Icgs and administrative approval process shall be followed for all future submittﬁs and for ény

changes made by Plaintiff or any carrier, including any made by Verizon and T-MoEile.

4. A fence, as depicted an the Plans, will surround and protect the compound area,

The entrance pate to the Facility will consist of a decorative gate as shown on the Plans,

Landscaping in the area of the project shall be as shown on the site plan atlached as Exhibit C.

The parties acknowledge that the gatz. is located in an area of the Property that may be used in
the future for a pathway or bike path, which has not yet been designed in detail. Plaintiff agrees
that, if the gate needs to be moved in the future (o accommodate a pathway or bike path, Plaintiff

will cause the gate to be moved to a location approved by the City. The parties anticipate that

the gate would remain in the sume spproximate Jocation, and would not need to be moved a

substantial distance.

"~ 5. Nothing in this Consent Judgment is an adjudication as to whether the City of
Novi's Zoning Ordinance applies io the State of Michigan’s Right-of-Way at the location of the

Property.

C. ADDITIONAL PROVISIONS

L. Costs. Each party will bear it.s own costs, interest and attorey fees related to this
action, including those that may have becn available under 42 U.8.C. §1988, or avy other statute,
court rule, or regulation to an.y party.

2, Enforcement. The Court hereb y retains jurisdiction of thiy matter for the purpose

of resolving any disputes that may arise under the terms hereof The partics agxce.thal the terms
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of this Consent Judgment may be specifically enforced through mandatory injunctive relicf, in
' addition to dny other remedy permitted by'law'

3. Co-location of Telecommunication Service Providers. Plaintiff agrees that it

will not unreasonably deny co-location on the subject tower to any wircless telecommunication
provider (“Carrier”), provided that the Carmrier consents to then applicable market rates and terms
and conditions qonsist;ent with M-DOT License. Cit.y shall not unrcasonably withhold, condition
or delay approval of co-location requests consistent with this paragraph and the City’s standard

review fees.and administrative approval process shall be followed.

4, ' Control By Consent Judgment, Ordinance And Other Regulatic;ns. Prior to

and during the installation of the subjcct tower, to the extent that this Consent Judgmeat or the
Plans conflict with éity ordi;lances or other regulations, the terrﬁs of this Consent Judgment and
the Plans shall control. However, to the extent that this Consent Judgment or the Plans are silent
as 1o any issue, the City‘é ordinances ar other applicable regulations shall control, including but
not limited to additional co-locations, provisions regarding abandonment of the tower and the
* requisite annual inspection report set forth in Zoning Ordinance Sections 2508 and 2516, The
uses, structures, setbacks and related construction expressly permitted by this Consent Judgmert
as depicted in the Site Plan shall not be decmed non-conforming uscs, strucfures, setbacks or
construction, but rather shall be deemed conforming uses structures, setbacks and construction.

5. Dismissal of Clalms. This Consent Judgment resolves the entire dispute between

the Parties. Subject to the terms and prévisions of this Consent Judgment, all of the claims,
defenses, counterclaims and causes of action alleged by Plaintiff and the City in this Action or

which could have been alleged by Plaintiff or the City, shall be, and they are hereby dismissed

v
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with prejudice and without costs or f'ees‘to any party, meluding attorneys' fées that may have
been available under 42 U.S.C. 1988, or any othell' statute, court rule, or regulation.

6. No Ora) Modification. This Consent Judgment may be modified only by written
agreement of Plaini{T and the City, or their successors in interest, and approval of the Court.

7. Successors and Assipns, All of the provisioﬁs of this Consent Judgment shall be

deemed to run with the land and shall be binding upon and inure to the benefit of Plaintiff and
the City, and each of their respective heirs, successors, assigns, purchasers and transferces, and
reference in this Consent Judgment to Plaintiff and/or the City shall also mean and refer to its

rights and obhgatmns under this Consent Judgment.

8, Recording. This Consent Judgment shall run with the Propcﬂy and acopy of the’

Consent Judgment, or an affidavit making reference to this Consent Judgment, may be recorded

by any party with the Register of Deeds for Qukland County.

9. Public Health, Safety and Welfaye. Plaintiff ard the City ac]mowiedge and

rcpresanl that the terms and conditions of this Consent Judgment are fair and reasonable and UJal
the land uses authorized herein and the locations of same are appropriate and reasonable under
all of the circumstances present and that this Consent Judguent is consistent with the public

health, safety and welfare of thﬁ coinmum'!y.

IT IS SO ORDERED AND ADJUDGED.

Dated: 57/0///
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THE PARTIES UNDERSTAND ALL OF THE TERMS AND CONDITIONS OF THIS
JUDGMENT AND HEREBY CONSENT TO ITS ENTRY. THE PARTIES REPRESENT
THAT THEY HAVE OBTAINED THE ADVICE OF COUNSEL AND ARE CONSENTING
TO THIS JUDGMENT FREELY AND VOLUNTARILY AND WITH FULL LEGAL
AUTHORITY, ' ' .

City of Novi, a Michigan municjpal
comporation - ’

By | r - '
Name: Da/\)x,/d B. Landry -/Mivor

Its: Mayor

And

Name: mm& CORMELIUS-CITY CLERK
Its: CLERK

STATE OF MICHIGAN )
) ss.
COUNTY OF OAKLAND )

On this gﬂv day of /_’2&21 , 2011, before me, a Notary Public, in and for
said County, personally appeared before me _ David B._landry - Mayor and
MARYARKE CORKELIUS-CITY GLERK__, known to be. the: persons described above and who
executed this Consent Judgment, and acknowledged same to be their free act and deed by
-authority given by Resolution of the City Comumission. )
M R/ W‘
\ A ~____, Notary Public
ACLARD  County, Michigan
My Commission Expires: Ttz Al
Actingin___ QA gelly . Cunty
MARILYN S, TROUTMAN
WMM, STATE OF 2

OF CAKLAND
MY COMMISSION EXPIRES Oct 13, 2011

ACTIG IN COUNTY oF DAL Lanb
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SBA Towers 11, LLC, & Florida limited liability
company

'Name:mw _u%,( | &’/7/(/? :
Its: é/ / / _‘%ﬂe’” 7_4%"'S

STATE OF FLORIDA

)
) ss.
COUNTY OF FALM BEACH )
The foregoing was acknowledged before me this \] day of .
Dol om by (Ml Ciarfella_ 6. 0p Operedieng of SBA, on .
behalf of the company.
b Ul
L - e
Notary Public, State of Florida, County of Palm Beach o ww%w,wwsg .
. My Commission Expires: 91.30‘ \3 . oy &ﬁmw&h%

Acting in the County of Palm Beach

\C
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