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May 15, 201I

Vtn HaNp DruvsnY
David Landry, Mayor
City of Novi
45175 West l0 Mile Road
Novi, Michigan 48375

SBA Towers II, LLC v. City of Novi
U.S. District Court Case No.: 10-cv-13925

Our File No.: 1979-1280

Dear Mayor Landry

We are pleased to report that the abov'e-referenced matter is concluded, For your files,

we have enclosed a copy of t'he Consent Judgmerrt, along with exhibits, w'hich rvas entered by the

Court on May 10,201l

All claims by Plaintiff, SBA'Tower II, LLC against the City of Novi have norv been

resolved and the case is closei, Should you have questions or comments regarding this matter,

please do not hesitate to contact me.

Very truly yours;

McGRAtt'Monnts P.C.

Re

r*r,., .9e-{
=<cl+jE- ('f.:{

Hr3tg
A rr.(tf -n-

c)-
@m

Thomas J, McGraw
TJM/sdc
Enclosures
cc: Thomas R. Schultz, Esq. (w/o)
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LTNITED STATES DISTRICT COURT
IN I'trE EASTERN DISIIRICT OF N{ICHTGAN
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8,t?$,t'iff tt *-
SBA TOWERS II, LI-C, aFlorida lililted
liability company:

Plaintif4

VS

CmY OFNOVI, a Michigan nruniopal
cor-ootalioo,

Defendant.

Case No. 2 : l0 - av - 13975-dIT-M JH

Hon. Arthur I. Truow

Alaa M. Greene (P3 t984)
Strphen R. Esrey (P53262)

Attomeys forPlaintiff
Dykema Gossetl Prrc
39577 Woodward Avcnue, Suite 300

.Bloomfield ftill$, MI 48304
(248) 203{700
arcene@dvkema,com

spqt!@dvkea&ssm

'itomG J. McGraw P48817)
StacyJ. Belisle 95n46)
Christophcr L Raiti (P68600)

McGraw Monis P.C.

A ttorneys for Defendant
2075 .West Big Beaver Road, Suitc 750

Troy, Michigan 48084
(248) s02-4000
trrr c graw@m c galr,Tn oni s' conl
c r aiti (Dm ccvawmorri s. com

Thonras R. $chultz (P42ll I)
Sccrast, Wudle
Co-C,ounsel fo r Dcfendant
3 0903 Northwestvrn Hi ghwaY

l. O. Box 3040
F:uuringloo [Iills, Ml 48333-3040
(248) 8sla500

CONSENT-JIJDGMENT

Ttre parties to this Consent Judgpont having agree<t to settle tlis casc as roflected in tJ:is

Consent Judgnent, which Corserrt Judgment is to be deemed to incorporatc all exhibits aftauhcd

hereto; the Cour1 haviag reviewed the set0er:rsnt rcflccted in this Consent Judgmenl and having

syrecificatly found that its rerms are fair, just and rcasohablc and !n the public inteiest' a.nd tbat it

Exeqtion
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has been entered. into in good faitb by the pafijes and ttut the settlemeut reached is not aar

arlmissiqa of fault by the panicr hereto but is s tr1sans to avoid frrther costs and uncertailt)';'rud

the Court bcing fuly advised in the prcnises;
'l

TUE COURT HEREBY FIT\DS ANI} T1'IS ORDERED ANI} ADJTII}GED AT

foilows:

A- BACKGROI]ND'

----:*

l. Thq larfier And Prooertv At Isple. The followiug findings are incorporated

within and made pan of lhis Consurt iudgment:

i. Plaintiff sBA Towers [I, t I g ("Plairt'rffl) is a Florida limited

liability company that is a..r indepcndent owucr and oporator of wirvless

tclccornmunic,ation to'\pers in tee Unitcd Stttes.

ii. Plairtiff is a licensee of certain proP€rl'y located within. the City of

Novi, Michigatr, pursuanl to a license. agreemedt wit-h the State of Michigan

De,partmvnt of Transportation ("M-DOT") a::d attached as Exhlb$A heteto.

iii. The properfy is,locatcd on land ownrd by the State of Michigau'

Thc tand consists of approxinately two acres and is tocaled in the southwest

quadrant of Twclve Mile Road and'M-5 within thc City of Novi, which is more

particularly tlcscrihed and. depicted in Exhlbit 4 hereto ('?roperty'),

. iv, Defendant city of Novi is a Michigan municipal corporation,

located in Oakland County aud having a mailing address of 45175 W. Ten Mile'

Novi, Michjgan ('Dcfendant" or "City'J.

2Execution
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'v. On or about Decernbcr, 2008, Plaiidtr applied to tbc City for site

plan approval and for a special land use permit C'SLUP") for the construction and

operaliOn of a 150-foot monopole wireless teleconmrrrucations tower and

associated equipmcnt sheltel on thc Propcrty.

vi, Aftcr a number of substantive rwiews and mcstinF with the

Piaintiffs represcntatives, thc Cify Council voted to deny Plajnti-ffs' SLUP

application, cifing varioue factors tlrat the Ciry asserted had been left unresolved.

Thcse factors arc spccifically articulated in the minutes of thc Cify Courcil's

meeting on August 23, 2010'

. vii. Pifiti_tr filed this iawsuit on br about october l, 2010, case No,

2;lGcv-1392s-AJT-MJH, following the ciry's dcsial of Plahtiffs application for

site plao approv.al and a spwial land usu pcurit !o coDsFuct a 150 foot monopole

w'irelcss lclecommunications tower and associated cquiprnent sheltct on thc

Froperty' (th c "ActionJ

viii. On or abirut October 28, 2010, the City answered Plaintiffs

complainq denying iruy liability, denying that its conduct was in any way

unlawful, and aflinning that its denial of Plaintif;Fs SLUP applicatiou adhercd to

ali applicablc l,aws.

ix. The agreemcnts rsflectcd irr this Consent Judgment are intendcd to

resolve all knovm disputes between tbe parties with respect to the fururc ure ald

devclopment of the hopcrly, This Consent Judgfnegt resolves all claims,

defeoses tmd couoterclaims aSssned or which could havc bcsr asserted in tbis

3Ex+cution
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action, srirhout tbc admissiou of liabiliry or responsibility on the part of eithsr

palty,

B. g0NSTRUCTTON OF'r'm FACilJTY

1. This Consent Judgment, upoo entry by 
1" 

Court, sirall constitute a Speciat Land

Use Perrnit and Site PIur Approval by the Dcfcndant Cify of Novi (€iV) authorizing Plaintift

to ioruediately construct and use a single wireless telecommuniiations tower, wjth

accompanying antennas, and equipment sheltgrs for Vsizon Wiieless and T'Mobile tD construct

and co-locate their rospective teleconurrrnications equipmenl ('Taciliry') on the Property u

shoqm on and ir accordanos with fhe Site Plan aud Coustuction Drawings preparcd by Terra

ConsuJtbg Group, Lfd, dated.Malch 8, 201 l, Job No. 7176' copies of wtuch are attached hereto

as Exhiblt C and incorporated hcrein by referonce (collcctively, "lhe Plars'), as such Plars arc

expressly modified by this Consent Judgmcn! ancl providud that Vcrizon Wircless aod T-Mobilu

trmcly submit tbr administralive ap,oroval l,o the City any unspecifi'cd details associalcd '\Milh

thcir respectivo telccommunicatious rquipment, including material sanples iltustrating thc color

aod tlpe of building matfrials for equipment shelters, suclt as brick and shingles.

2.. Plaindff sblll place Eo more than one tower oo the Property, which shall bc a

monopote, of standard industry design and construcfion made of galvanized sreel ald shall nor

excecd 1Sfl-fcet in height; the ncutral color of galvanized steel is deemed safisfactory'

3. . The tower wiil be desrgned'for multiple carriers to allow for fufurc cs-locations to

tic made available on the tower as well as M-DOT traffic management systsnns/camera"s and

associutcd conmunjcations servioes. With respect to future co-locations (i.e, othcr tha:r Veri2on

Wirele.ss and T-Mobilq whicb.colocations are exprcssty approvcd Pursuant to this Cousent

Judgmeut) Ptajrrti{f shall makc'applications for . fuhrre co-locafions and mcet all uecessary

4Execution
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requiremcnts under the qalica.ble laws, ordinances and regulafions, bcludine bst not limitEd to

applyng for antl obtaining anylall permits and/or approvals ftom dl applicablc governmental

entities (i.e., IvDOT, Rord Cornmission for Oakland County, dc.), The City's slandard review

fees and arlminishative appnrvat process shall be followed for all future subrmittals atd for rury

changes made by Ptaintiffor any cafrier, including any gra.dcby Vcrizon and T-Mobile'

4, A fencc, as depicted ur the Flans, will surround and protect tbc compound area.

'[he entrance gete to the Facility will consist of a decorative Sate as shown on lhe Plsns,

Landscaping in rhe area of the projoct shall be as showrr on the sile plan atfached as n*iUit C.

The pzuties ac.krrowledge that the gate is located in au area of the P*petry that may be used in

ttre future for a parhway or bike path, which has not yet been desigrrecl in detail. Plaintiffagrees

lhat, if thc gatc needs to be moverl in the fututs lo acconrmodate a pathway or bjkc path, Plaintiff

wiU cause tho gate to be moved to a locatioo approvet! by tho City. Thc parties anticipate.that.

the gate woulcl reutain in '.hc sa:ne approximate locaiion, and would no! need to be rnOved a

substantial di5tqnss.

. 5. Norhing in this Couscnl Judgment is an adjudicatjon as to wbethcr the City of

Novi's ZoningOrdhance applies fo ihe Stale of'Ivlichigan's Rightcf-Way at thc location of the

Propcrty.

C. AITDI'I'IONALPRO!'TS[O}{S

l, Costs. Each parfy will bear its own costs, interest and atlomey fccs related to this

aciion, including those tbat uay have besn available under 42 U,S,C. $1988, or aay olher statule,

courl ruic, or rcgulation to any P.uly.

2.. Enfojcement. Thc Court ho'cby retains jurisdicUcrn of thiu matter for thc purpose

ofresolving any disputcs ihat may arisc under thc tsrms bereof. Tbe partics agrcc thal the terms

5Dxecution
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of this Consent Judgment rnay be specifically eoforced througb mandalory injunctive relicf, in

addition to dny other ramedy permitted by law,

3. Co-location of Telgcomgrunication Scfvice Providerl. Plaintitr agrees that it

will not urueasonably deny co-locaticn on the subjcct tower to any wircless telecommunication

provider ('Carrier'), p'rovided that tlp Canier consents to thcn applicable market ratcs a.nd tcrms

atd conditions cousistent with M-DOT License. City shall not unrcasonably withhold, conditioa

or delay approval of co-location reqxests consistcn! with this puagraph rrd tbe City's staldard

review fecs and admbistrative approval procoss shall be followed.

. 4, Control,Bv Consent Judqmenl g[4lnFnce And Other Rgsulations. Prior to

and during the i:rstallation of the subjcct towsr, to ths cxtent thirt this Conscnt Judgmeut or thc

Plans conllict with Ciqv ordinances or olher regulalions, the tenns of rlis Consent Jualgmsnt and

the Plans shall control. flowcvcr, lo the extcnt that this Consent Judgrnent or the Plarx are silelt

as to any issue, tbc City's ordinances or other appl"icablc rcgulatious shall control, including but

not limjfed to additional co-togations, provisions regarding abandonmeut of thc tower and the

requisile annual inspection report set forth io Zoning Ordinance Sections.2508 and 2516' Tk

uses, sfucturas, sotbacks antl relatcd coDsuuctiqr expressly pormitted by ttris Cotuent Judgment

as depicted in the sjtc Plan shall not bc dccmed non-conformitrg uscs, strucfures,,setbacks or

constuotion, but rather shall be deemed oouforming uses strucNres, setbacla and construction.

5. Dismisf al of Qlatfns. This Comcnt Judgmcnt resolves the entirc dispute between

the Parties. Subject to *rc tetrnrs ald provisions of this Conse,nt Judgment, all of thc clairns,

dcfenses, counlerclaims and causes of option allegcd by Plainliff and tre City in this Action or

which couli have bcen allcged by Plainliif or the City, shall be, and they arc hereby dismised

6Exccatlon
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with prcjudice and without cosls or fees to any party. hsluding attonrcys' fees that may havc

bcen availab(e'under 42 U,S.C. 1988, or any other slatute, courl rule, or rcgpiariou.

6. No Oral [Ioddiqatiqn. This Consent Judgmcnt may bc modificd only by un'ittsn

agreement ofPtaintiffand the City, ortheir succ€ssors il interesl, and ap'proval of the Court.

7. Succcssors snd Assiq4s. All of the provisions of this Consent Judgmcut strali be

decmed to nrn with thc land ond sball be bincling upon and inure to lhe benefit of Plaintiffal:d

thc City, and each of their respcctive heirs, successors, assigrrs, purchasurs and tramferces, 8nd

referenc.c in this Consent Judgmcnt to Plaintrfi and/or tbe City shall also mean and refer !o its

rights and obligations under tbis Consent Jurlgment.

g. Becordhq. This Consent ludgmcnt shall mn rvith the Property and a copy of the

Consent ludgmenL or an affidavit nraking reference to this Conscut Judgmen! may bcrecorded

by any party with thc Register of Deeds for O'aklard County,

g, Public n+ltt'.s*ret:.ana weuars. Plaintiffar:d tbe City ackrrorviedge and

rcpresent lhal lhe tsrms and conditions of this Conscnr Judgmeut re fair and reasonable and that

fhe land uses authorized hersin ancl the locations of sarnc are appropnate arld rcasonable undcr

all of ttrc circrrmstanccs present aqd tllat this Consent Jud8rnelrt is consisteot with the pubtic

hcalth safety and welfarc of the cornrnunity'

N" IS SO ORDERED AND ADII.'DGED

Dated:
J. TARNOW

7Execulion
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THE PARTIES T)NDERS'I'AND ALL OF THE TER-MS AND CONDITIONS OF I{IS
JUDGMEI.TT AND I{EREBY CONSE\T TO ITS F;VTNY. THE PARTIES RHPRESEITIT

THAT THEY }IA\E OBTAINM THE ADVICE OT COTJNSEL AND ARE CONSBNTING

TO TIIIS IUDGMENT FREELY AlVt} VOI.III\ITARILY AND WITH FULL LEGAL
AUTHORITY.

City of Novi,.a Mic}rigan
corporation

B

Name:

Its: Mayor

Dy,

Name
'{ARYA

conHEUUS-ClTl CLERI(

Its: CLERK

STATE OF M]CTIGA]TI
s$.

COUN]-I'Y OII OAKI,A.ND

And

)
)
)

on rtus (& o^y ot --/nA{-,said County, pcisonaUy appeared before me

2011, before me, s Nolary Public, in and for
and

their free
above ald who

act and dced bY

Notary PubL'c

My Comrnission
Acting in

__ulRTAllttE coFHEttus- 6 , known to bc. the'Pe$olxi

cx*uted this Consent Judgmant, and acknowlcdged samc to be

authority given by Resolution oftbe City Cornmissioc,

8fgccudon
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SBA Towcru il, Ll.C, a i:lorida liaJled liabili:y
corlpany

tsy:- .--.--

Nag]e:

Iisl

,/( ?/ 4/

6r v5/C

S'I'A]'L OF F].,O!UI]A

COLIN T OF PAIM BEACTI

T'hc foregoing was ackno'rl

_by
f of the company

Notary fubUc, State of
My Cornnrission Expues:
Acting in the County of Palm Begch

edged bcfcre me this \q - daY 6f

nun-Cr**Arr- -., srclJ-'E*Qp?-,6jrt'-'S of S BA' on

of PaLn: Rcach

aExecutlon
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EXIItrBIT A
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