
MEMORANDUM 
 

CONFIDENTIAL CORRESPONDENCE 

ATTORNEY-CLIENT PRIVILEGE 

 

TO: Mayor Gatt 

 Novi City Council 

 

FROM: Thomas R. Schultz, Esq. 

 

RE: DTE and Storm Clean-up and DTE Issues 

 

DATE: March 9, 2023 

 

_____________________________________________________________________________ 

 

This memo is in response to the discussion at the end of the Council meeting on Monday night, 

during which the Council tasked the City administration with coming back to it with information 

about storm clean-up options (primarily downed trees/tree limb removal) and DTE 

outages/failures/accountability.  Mr. Cardenas and his staff are putting together information 

regarding these issues as well, but there are some aspects that require response from our office, so 

we appreciate the opportunity given at the end of the meeting for the administration and our office 

to “look into” some of the issues raised and report back. 

 

This memo will address two things that were raised at the Monday night meeting—what kinds of 

things can the City do to assist private property owners with clean-up outside of publicly-owned 

areas (e.g., beyond the street rights-of-way) and what avenues are realistically available to the City 

to express concern regarding DTE’s performance during the recent storm events.  Mayor Gatt in 

particular inquired about some sort of formal response to DTE, the MPSC, and/or others.  The 

third issue addressed in this memo is one requested by Councilmember Fischer at the second 

meeting in February regarding the burying of DTE lines. 

 

It will likely come as no surprise that what follows might not be completely satisfactory, but that’s 

primarily due to the nature of what’s at issue here: the limits on spending public funds for 

essentially private purposes, and the limits on local governments to affect a state-regulated entity 

like DTE. 

 

1. City assistance to private homeowners/business owners for storm-related clean-up. 

 

It’s certainly laudable to want to help private homeowners (and business owners) who find 

themselves in a bad situation through no fault of their own, faced sometimes with extremely 

expensive clean-up obligations. But the limitations in Michigan law on spending public funds for 

private purposes, or on things that are not clearly public purposes, are very intentional and robust.  

They find their roots in the Michigan Constitution at Art. VII, Sec. 26, and in Art. IX, Sec. 18.  

These constitutional provisions have been applied by Michigan court rulings and Attorney General 
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opinions over the years to prohibit local and state governmental expenditures for private purposes 

and to ensure that governmental expenditures are a “public value for value” exchange.  Put simply, 

the City can expend funds over which it is the public steward only for a public purpose and only 

if the Constitution or a statute provides authorization (or necessarily implies authorization) for that 

expenditure.  Hess v Cannon Twp, 265 Mich App 582, 592; 696 NW2d 742 (2005). 

 

We think it’s fairly clear that the City has the right and authority to spend public dollars to clean 

up its own properties and to clean up its own rights-of-ways—hence the idea that if a property 

owner is able to bring storm damaged tree limbs and materials to the curbside, the City has the 

ability to take whatever action is necessary to remove those materials.   

 

Where the concern starts is once the discussion turns to leaving that public property and entering 

onto private property to perform a service.  There may be the rare or occasional situation where 

the public safety is at risk by virtue of a condition on private property.  In that case, there might be 

a possibility of entering onto private property to secure the public health, safety and welfare.  That 

would likely not extend, however, to a situation where the public entity would simply be cleaning 

up or assisting in the clean-up of a non-emergency situation on that private property.  (In this same 

vein, the City has a contract with GFL under which GFL agrees—but only in very limited 

circumstances—to enter onto private parcels to access trash that the homeowner cannot get to the 

curb.) 

 

Given the limitations noted here, the information that Council will be receiving from the City 

administration about storm response will not include significant planned actions on private 

property outside the City’s rights-of-way in most circumstances.1 

 

2. Formal reaction to DTE’s performance. 

 

Mayor Gatt asked us to address the possibility of a formal engagement of DTE and/or its regulators 

on the latest performance issues.  Recently, another community that we represent, the City of 

Farmington, raised similar concerns following a series of storm events and outages in that city this 

past summer.  After reviewing the possibility of some sort of formal litigation with the Michigan 

Public Services Commission (MPSC), as well as other options, we ended up working with 

Farmington on a filing that was made in a pending “Contested Case” that the MPSC itself opened 

up against DTE and Consumers.  The case is U-21305, and it was opened by the MPSC on 

October 5, 2022, under the title “In the Matter, on the Commission’s Own Motion, to Investigate, 

Audit and Review the Methods Employed by Consumers Energy Company and DT Electric 

 
1 Some of the comments at the City Council meeting made reference to senior citizens.  The CDBG Funds were noted 

as an example of funds that are used on private properties for home maintenance and the like.  But those are 

legislatively authorized uses, and there is no similar general authorization for the context that the City is now faced 

with.  There is one state statute relating to “Activities or Services for Older Persons,” MCL 400.571, et seq., that does 

generally state that “it is a valid public purpose to provide services to older persons.”  But when read as a whole it is 

clear that it contemplates a process (including newspaper notice and public hearings) by which a local unit of 

government appropriates funds to another public or private non-profit corporation for use in providing services to 

older persons.  This is likely not an appropriate vehicle for the particular problems facing private homeowners in this 

context. 
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Company to Secure Good Electric Service and Ensure the Safety of the Public Pursuant to MCL 

460.55 and MCL 460.56.” 

 

We drafted on behalf of the City a brief comment that was formally submitted to the MPSC. (See 

attached.)  Each of the Councilmembers authorized their signatures to be attached to it.  A copy 

was also sent to various state legislators, at the Council’s request. 

 

The Mayor has asked us to prepare a similar document for Council’s consideration, which we hope 

to have for circulation to City Council next week. 

 

3. Burying of DTE lines. 

 

As part of the discussions leading up to the ultimate determination to send the comment described 

above to the MPSC, we also answered the question for Farmington regarding the possibility for 

burying existing overhead lines and whose expense that would generally be at.  This topic is 

governed by administrative rules published by the MPSC, specifically R 460.516 and R 460.517, 

which read together say, yes, you can ask DTE to bury existing lines, but the City would bear all 

the cost of doing so, with the sole exception of a heavily congested business district if it has an 

ordinance that says DTE should pay. 

 

R 460.516 Replacement of existing overhead lines. 

Rule 6. (1) Existing overhead residential, commercial and industrial electric 

distribution and service lines anywhere in the state shall be replaced with 

underground facilities at the option of the affected customer or customers. 

 

(2) Before construction is started, the customer shall be required to pay the utility 

the depreciated cost (net cost) of the existing overhead facilities plus the cost of 

removal less the salvage value thereof and, also, make a contribution in aid of 

construction in an amount equal to the estimated difference in cost between new 

underground and new overhead facilities including, but not limited to, the costs of 

breaking and repairing streets, walks, parking lots and driveways, and of repairing 

lawns and replacing grass, shrubs and flowers. 

 

R 460.517 Underground facilities for convenience of utilities or where required 

by ordinances. 

Rule 7. The utility shall bear the cost of construction where electric facilities are 

placed underground at the option of the utility for its own convenience or where 

underground construction is required by ordinance in heavily congested business 

districts. 

 

Having recently researched the cases relating to what constitutes a “heavily congested business 

district,” it’s unlikely that there are any such areas in Novi (though we’d be happy to address that 

by separate letter if the Council has an area in mind). 
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The City Administration has separately put together information for the Council about how the 

City would go about including burial of DTE lines in connection with a project.  The bottom line, 

legally, is that in most instances here in Novi, the cost of that would not be borne by DTE. 

 

TRS:jah 

Attachment 

 

cc: Victor Cardenas, Interim City Manager 

 Cortney Hanson, City Clerk 



www.farmgov.com 

23600 Liberty Street 
Farmington, Michigan 48335 FARMINGTON 

Lisa Felice, Executive Secretary 
Michigan Public Services Commission 
7109 West Saginaw Highway 
Lansing, MI 48197 

Office of City Manager 

Telephone 248-474-5500 
Fax 248-473-7261 

December 28, 2022 

RE: MPSC Case U-21305: In the Matter, on the Commission's Own Motion, to 
Investigate, Audit and Review the Methods Employed by Consumers Energy 
Company and DTE Electric Company to Secure Good Electric Service and Ensure 

the Safety of the Public Pursuant to MCL 460.555 and MCL 460.556 

Public Comment on Behalf of the City of Farmington, Michigan 

Dear Ms. Felice: 

Please accept and file this letter as a public comment in the above-referenced matter. The City of 
Faimington ("City" or "Farmington") thanks the Commission for opening this case and providing 

. an opportunity to comment on issues that the City-and more specifically its residents and 
businesses-are experiencing with DTE's services. The Commission's Order of October 5, 2022, 
directs DTE (a) to provide updates on its compliance with prior directives of the Commission and 
commitments made by DTE, and (b) to report on various other issues outlined in the Order. The 
Order also directs the Commission Staff to begin the process for an independent third-patty audit 
of both DTE' s physical infrastructure and its programs and processes. As a basis for its actions, 
the Commission notes that it has reached "the inescapable conclusion that a series of directives 
contained in orders following significant storms over the past decade and more has not led to a 
significant improvement in outage prevention and restoration when compared to peer utilities .... " 
(Order, pg. 14.) The City wholeheartedly agrees. 

The Order does not request specific comments from members of the public or from public entities. 
But because the Commission's conclusions milTor the lived experience of the City ofFaimington 
and its residents over the past many years, the City offers the following. 

The decision to file this correspondence with the Commission results in part from the latest round 
of outages affecting significant portions of the City in the fall of this year-particularly a 
significant storm in late August 2022, and the failures of DTE during the days that followed. But 
that storm and related outages were just one instance among many for some areas of the City. 
While Farmington does not specifically track and document each outage experienced by either the 
City in its public facilities or residents and prope1iy owners in their homes and businesses, the City 
regularly receives information and complaints from affected residents and property owners and 
can confidently state that over the past few years there have been dozens of power outages and 
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