
MEMORANDUM 
 

CONFIDENTIAL CORRESPONDENCE 

ATTORNEY-CLIENT PRIVILEGE 

 

TO: Mayor Gatt 

 Novi City Council Members 

 

FROM: Thomas R. Schultz, Esq. 

 

RE: METRO Act – General Background Information 

 

DATE: August 10, 2023 

 

_____________________________________________________________________________ 

 

Our office was asked to put together a brief summary of the METRO Act, which governs certain 

telecommunication facilities in the City’s rights-of-way, in light of some of the issues that have 

been raised recently by residents complaining about telecommunication companies working in the 

rights-of-way in front of their homes. 

 

The METRO Act is a state law that preempts the City’s ability to regulate the use of its rights-of-

way.  It was adopted in 2002 (PA48).  It did away with local government’s ability to require 

franchise agreements from telecommunication companies seeking to put in high-speed internet 

access lines—traditional copper, but more importantly now fiber optic cable.  Telecommunication 

companies complained to the state legislature, which ultimately took away the right to regulate the 

use of local roads for placement of wire lines below or above ground through franchise agreements 

at the local level (including franchise fees).  The state substituted for that local authority a state 

level regulatory entity.  Local governments were left with the authority to charge a one-time $500 

application fee and to receive a 5¢ per lineal foot annual fee.  The METRO Act also created “form” 

right-of-way agreements/permits that set forth the terms and conditions for use of a municipality’s 

rights-of-way by telecommunication companies.  Importantly, the METRO Act did not relate to 

wireless facilities. 

 

Novi has been living with the METRO Act for essentially 20 years.  Over the years, the City has 

given METRO Act permits to any number of companies—AT&T, Extel Communications, 

123.NET, Level 3, Fiber Tech, Comcast, and others.  Attached as a sample is one recently approved 

for 123.NET. 

 

Relevant to the concerns that the City is now hearing—in particular the failure or refusal of 

companies to restore the rights-of-ways once the wire/fiber has been placed and the placement of 

above-ground/pedestal equipment in front of homes in the right-of-way—the language of the 

permit and the METRO Act itself are important.  The Act and the permit do specifically require 

restoration of the right-of-way.  The City is authorized to take a bond to use for restoration if the 

company fails to properly restore the right-of-way.  The City certainly does spend a fair amount 
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of time hounding all of these companies (particularly AT&T) with regard to restoration, which 

typically is eventually completed.  While having a surety bond sounds useful, an actual surety 

bond is issued by an insurance companies and they are notorious for refusing to pay on a surety 

bond without substantial fight.  The City typically seeks to get cash or a letter of credit instead.  (A 

letter of credit still relies on a bank issuing the letter of credit to honor it.)  Ultimately, the Act and 

the permit authorized under it are a poor substitute for what cities had before the METRO Act, 

which was a local franchise and local control that gave communities much greater leverage to 

require and assure proper performance within local rights-of-way.  Obviously, the state legislature 

concluded back in 2002 that providing for faster internet service was worth that loss of local 

control.   

 

The issue of above-ground equipment and boxes appearing within the City’s rights-of-way is a 

little more complicated.  The METRO Act itself specifically says that it does not provide for or 

authorize any telecommunication facilities with regard to wireless services.  Council will recall 

that those are regulated under different state authority, and the City recently adopted a DAS/Small 

Cell Telecommunications Ordinance to deal with those kinds of facilities.  But the METRO Act 

itself clearly states that the telecommunication facilities regulated means “the permittee’s 

equipment or personal property, such as copper and fiber cables, lines, wires, switches, conduits, 

pipes, and sheaths, which are used to or can generate, receive, transmit, carry, amplify or provide 

telecommunication services or signals,” and it specifically says that such facilities “do not include 

antennas, supporting structures for antennas, equipment shelters or houses, and any ancillary 

equipment and miscellaneous hardware used to provide federally licensed commercial mobile 

service. . . .” 

 

It has been a source of recent discussion among municipal attorneys whether some of the above-

ground facilities that we are now seeing being placed in the right-of-way under a METRO Act 

permit are in fact related to wireless communications as opposed to traditional wire line facilities 

that are actually contemplated under the METRO Act permits. 

 

We understand that City administration has been having discussions with some of the 

telecommunication companies whose above-ground equipment is causing concern among 

residents.  It sounds as though some of those telecommunication companies are agreeing to provide 

at-grade equipment instead.  We are continuing to evaluate exactly what scope of authority under 

the METRO Act for some of this equipment really is, and will likely report to the Council or 

administration on that shortly. 

 

TRS:jah 
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Fiber Permits Manager










