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This PROFESSIONAL SERVICES AGREEMENT ("Agreement") is dated _______ by and 

between NewGen Strategies and Solutions, LLC ("Consultant"), with offices at 8140 North 

Mopac Expressway, Suite 1-240, Austin, TX 78759 and the City of Mount Vernon ("Client"), 

with a mailing office at 109 North Kaufman Street, Mount Vernon, TX 75457. 

 

NOW, THEREFORE in consideration of the promises herein and for other good and valuable 

consideration, the parties agree as follows: 

 

1. Scope of Services: Consultant and Client agree Consultant will perform services as 

described in Exhibit A. 

2. Independent Contractor:  Consultant is an independent contractor and is not an employee 

of Client.  Services performed by Consultant under this Agreement are solely for the benefit 

of Client.  Nothing contained in this Agreement creates any duties on the part of Consultant 

toward any person not a party to this Agreement. 

3. Standard of Care: Consultant will perform services under this Agreement with the degree 

of skill and diligence normally practiced by professional engineers or consultants 

performing the same or similar services.  No other warranty or guarantee, expressed or 

implied, is made with respect to the services furnished under this Agreement and all 

implied warranties are disclaimed. 

4. Changes/Amendments: This Agreement and its exhibits constitute the entire agreement 

between the Parties and together with its exhibits supersede any prior written or oral 

agreements.  This Agreement may not be changed except by written amendment signed by 

both Parties.  The estimate of the level of effort, schedule and payment required to complete 

the Scope of Services, as Consultant understands it, is reflected herein.  Services not 

expressly set forth in this Agreement or its exhibits are excluded.  Consultant shall 

promptly notify Client if changes to the Scope of Services affect the schedule, level of 

effort or payment to Consultant and the schedule and payment shall be equitably adjusted.  

If Consultant is delayed in performing its services due to an event beyond its control, 

including but not limited to fire, flood, earthquake, explosion, strike, transportation or 

equipment delays, act of war, or act of God, then the schedule or payment under the 

Agreement shall be equitably adjusted, if necessary, to compensate Consultant for any 

additional costs due to the delay. 

5. Fee for Services: The fee for services associated with Exhibit A will be based on the actual 

hours of services furnished multiplied by Consultant's billing rates as of the date of its 

monthly invoice plus all reasonable expenses directly related to the services furnished 

under Exhibit A, or as otherwise set forth in Exhibit A. 

6. Payment: Client shall pay Consultant for services furnished under this Agreement upon 
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submission of monthly invoices in an amount equal to actual hours of services furnished 

multiplied by the current billing rate of the respective consultant.  Additionally, Client shall 

reimburse Consultant monthly for reasonable expenses at cost.  Client shall pay Consultant 

in U.S. dollars within thirty (30) days of receipt of invoices less any disputed amounts.  If 

Client disputes any portion of the invoice, the undisputed portion will be paid and 

Consultant will be notified in writing, within ten (10) days of receipt of the invoice of the 

exceptions taken.  Consultant and Client will attempt to resolve the payment dispute within 

sixty (60) days or the matter may be submitted to arbitration as provided below.  Additional 

charges for interest shall become due and payable at a rate of one and one-half percent (1-

1/2%) per month (or the maximum percentage allowed by law, whichever is lower) on the 

unpaid, undisputed invoiced amounts.  Any interest charges due from Client on past due 

invoices are outside any amounts otherwise due under this Agreement.  If Client fails to 

pay undisputed invoiced amounts within sixty (60) days after delivery of invoice, 

Consultant, at its sole discretion, may suspend services hereunder or may initiate 

collections proceedings, including mandatory binding arbitration, without incurring any 

liability or waiving any right established hereunder or by law. 

Remit Payment To:  275 W. Campbell Road, Suite 440 Richardson, TX 75080. Contact 

Lauree Kiely at 972-590-8940 for ACH Payment Information. 

7. Indemnity: To the extent permitted by law, Consultant agrees to indemnify, defend and 

hold harmless Client and its directors, officers, shareholders and employees from and 

against any liability (including without limitation, reasonable costs and attorneys' fees) 

incurred by Client to the extent caused by Consultant's negligent acts, errors or omissions, 

including judgments in favor of any third party. 

To the extent permitted by law, Client agrees to indemnify, defend and hold harmless 

Consultant and its directors, officers, shareholders, employees and subconsultants from and 

against any liability (including, without limitation, reasonable costs and attorney's fees) 

incurred by Consultant to the extent caused by Client's negligent acts, errors or omissions, 

including judgments in favor of any third party. 

Each party (the “First Party”) specifically and expressly waives its immunity under 

applicable worker’s compensation and industrial insurance laws regarding liability against 

the other party (the “Second Party”) for actions brought by any of the First Party’s 

employees against the Second Party, to the extent the liability is caused by the First Party’s 

negligent acts, errors or omissions. 

8. Reperformance of Services: If Client believes any of the services provided under this 

Agreement do not comply with the terms of this Agreement, Client shall promptly notify 

Consultant to permit Consultant an opportunity to investigate.  If the services do not meet 

the applicable standard of care, it will promptly reperform the services at no additional cost 

to Client, including assisting Client in selecting remedial actions.  If Client fails to provide 

Consultant with prompt notice of non-compliance and an opportunity to investigate and 

reperform its services, Consultant's total obligation to Client will be limited to the costs 

Consultant would have incurred to reperform the services. 
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9. Insurance: Consultant shall maintain insurance with the following required coverages and 

minimum limits and upon request, will provide insurance certificates to Client: 

 

Worker's Compensation          Statutory   

Employer's Liability          U.S. $1,000,000   

Commercial General Liability          U.S. $1,000,000 per occurrence   

       U.S. $1,000,000 aggregate   

Comprehensive General Automobile          U.S. $1,000,000 combined single limit   

Professional Liability          U.S. $1,000,000 per claim and in the aggregate 

10. Work Product: Client shall have the unrestricted right to use the documents, analyses and 

other data prepared by Consultant under this Agreement ('Work Products'); provided, 

however Client shall not rely on or use the Work Products for any purpose other than the 

purposes under this Agreement and the Work Products shall not be changed without the 

prior written approval of Consultant.  If Client releases the Work Products to a third party 

without Consultant's prior written consent, or changes or uses the Work Products other than 

as intended hereunder, (a) Client does so at its sole risk and discretion, (b) Consultant shall 

not be liable for any claims or damages resulting from the change or use or connected with 

the release or any third party's use of the Work Products and (c) Client shall indemnify, 

defend and hold Consultant harmless from any and all claims or damages related to the 

release, change or reuse. 

11. Limitation of Liability: No employee of Consultant shall have individual liability to 

Client.  To the extent permitted by law, the total liability of Consultant, its officers, 

directors, shareholders, employees and subconsultants for any and all claims arising out of 

this Agreement, including attorneys' fees, and whether caused by negligence, errors, 

omissions, strict liability, breach of contract or contribution, or indemnity claims based on 

third party claims, shall not exceed the revenue received by Consultant under this 

Agreement or one hundred fifty thousand dollars (U.S. $150,000.00), whichever is greater.  

12. No Consequential Damages: In no event and under no circumstances shall Consultant be 

liable to Client for any principal, interest, loss of anticipated revenues, earnings, profits, 

increased expense of operation or construction, loss by reason of shutdown or non-

operation due to late completion or otherwise or for any other economic, consequential, 

indirect or special damages.  

13. Information Provided by Others: Client shall provide to Consultant in a timely manner 

any information Consultant indicates is needed to perform the services 

hereunder.  Consultant may rely on the accuracy of information provided by Client and its 

representatives. 

14. Opinions of Cost: Consultant does not control the cost of labor, materials, equipment or 

services furnished by others, nor does it control pricing factors used by others to 

accommodate inflation, competitive bidding or market conditions.  Consultant estimates of 

operation expenses or construction costs represent its best judgment as an experienced and 

qualified professional and are not a guarantee of cost.  This section does not apply to the 
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cost of Consultant performing the Scope of Services. 

15. Safety and Security: Consultant has established and maintains programs and procedures 

for the safety of its employees.  Unless specifically included as a service to be provided 

under this Agreement, Consultant specifically disclaims any authority or responsibility for 

job site safety and safety of persons other than Consultant's employees.  Consultant shall 

not provide any such services and disclaims any responsibility under this Agreement 

related to site security or the assessment, evaluation, review, testing, maintenance, 

operation or safety practices or procedures related to security. 

16. Termination: Either party may terminate this Agreement upon thirty (30) days prior 

written notice to the other party.  Client shall pay Consultant for all services rendered to 

the date of termination plus reasonable expenses for winding down the services.  If either 

party defaults in its obligations hereunder, the non-defaulting party, after giving seven (7) 

days written notice of its intention to terminate or suspend performance under this 

Agreement, may, if cure of the default is not commenced and diligently continued, 

terminate this Agreement or suspend performance under this Agreement. 

17. Dispute Resolution: Consultant and Client shall attempt to resolve conflicts or disputes 

under this Agreement in a fair and reasonable manner and agree that if resolution cannot 

be made to attempt to mediate the conflict by a professional mediator (except for payment 

disputes which may be submitted directly to arbitration).  If mediation does not settle any 

dispute or action which arises under this Agreement or which relates in any way to this 

Agreement or the subject matter of this Agreement within ninety (90) days after either 

requests mediation, the dispute or conflict shall be subject to arbitration in English under 

the rules governing commercial arbitration as promulgated by the American Arbitration 

Association and arbitrability shall be subject to the Federal Arbitration Act. 

18. Miscellaneous: 

a. This Agreement is binding upon and will inure to the benefit of Client and 

Consultant and their respective successors and assigns.  Neither party may assign 

its rights or obligations hereunder without the prior written consent of the other 

party. 

b. Any notice required or permitted by this Agreement to be given shall be deemed to 

have been duly given if in writing and delivered personally or five (5) days after 

mailing by first-class, registered, or certified mail, return receipt requested, postage 

prepaid and addressed or when read receipt is transmitted and received by client if 

sent via email to the address below: 

 

 Client:   City of Mount Vernon 

 Attention:   Craig Lindholm 

 Email Address: clindholm@comvtx.com 

 Address:   109 North Kaufman Street 

Mount Vernon, TX 75457 
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 Consultant:   NewGen Strategies and Solutions, LLC 

 Attention:   Grant Rabon 

 Email Address:   grabon@newgenstrategies.net 

 Address:   8140 North Mopac Expressway 

Suite 1-240 

Austin, TX 78759 

   

 Copy To: Lauree Kiely 

NewGen Strategies and Solutions, LLC 

275 W. Campbell Road, Suite 440 

Richardson, TX 75080 

lkiely@newgenstrategies.net 

c. Client expressly agrees that all provisions of the Agreement, including the clause 

limiting the liability of Consultant, were mutually negotiated and that but for the 

inclusion of the limitation of liability clause in the Agreement, Consultant's 

compensation for services would otherwise be greater and/or Consultant would not 

have entered into the Agreement. 

d. If any provision of this Agreement is invalid or unenforceable, the remainder of 

this Agreement shall continue in full force and effect and the provision declared 

invalid or unenforceable shall continue as to other circumstances. 

e. This Agreement shall be governed by, and construed in accordance with, the laws 

of the State of Texas. 

f. In any action to enforce or interpret this Agreement, the prevailing party shall be 

entitled to recover, as part of its judgment, reasonable attorneys' fees and costs from 

the other party. 

g. This Agreement shall not be construed against Consultant only on the basis that 

Consultant drafted the Agreement. 

h. Notwithstanding any statute to the contrary, the Parties agree that any action to 

enforce or interpret this Agreement shall be initiated within two (2) years from the 

time the party knew or should have known of the fact giving rise to its action, and 

shall not in any case be initiated later than six (6) years after Consultant completes 

its Scope of Services under this Agreement. 

i. This Agreement may be executed in multiple counterparts, each of which shall be 

deemed to be an original instrument, but all of which taken together shall constitute 

one instrument. 
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IN WITNESS WHEREOF, the Parties have signed this Agreement the date first written above. 

 

City of Mount Vernon 

 

 

Signature  

 

Name 
 

 

Title 
 

 

Date 
 

 

 

NewGen Strategies and Solutions, LLC 

 

 

Signature 
 

 

Name 
 

 

Title 
 

 

Date 
 

 
 
 
Exhibit A – Letter Proposal 


