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Executive Summary 

Tom Dodson and Associates to conduct a Biological Resources Assessment (BRA) for the Mission Springs Water 

District’s (MSWD) proposed Areas A, D-3,G, H, I, J-2, K, and I-10 Sewer Improvements Project (Project) located in 

Desert Hot Springs, Riverside County, California. The BRA includes a desktop and field biological resources survey, 

aquatic resources survey, and land use consistency analysis for the Coachella Valley Multiple Species Habitat 

Conservation Plan (CVMSHCP). The Project Area includes Areas A, G, H, I, J-2, and K totaling 822 acres. The Project 

would consist of installing sewer pipeline to eliminate septic tanks that threaten contamination of groundwater 

supplies by expanding MSWD’s wastewater collection system. 

In May of 2025, biologists conducted a biological resources assessment survey to assess potential sensitive 

biological resources at the Project site. Results of the biological resources assessment provide baseline information 

to MSWD, City and/or County planning officials, and federal and state regulatory agencies. It also assesses the 

likelihood of the Project to cause adverse effects on sensitive biological resources and to identify mitigation 

measures. The field survey found no state or federally listed species within the Project Area. 

Due to the environmental conditions on site and adjacent disturbances, the Project Area does not contain suitable 

habitat to support special status plant or wildlife species that have been documented in the Project vicinity (within 

approximately 3 miles), except for burrowing owl (Athene cunicularia). Burrowing owl could occur within the 

Project Area due to the proximity of documented occurrences and the species’ ability to tolerate human 
disturbance. Field survey results for burrowing owl were negative, with very few potentially suitable burrows 

observed. Their potential to occur within the Project Area is low also due to limited marginal habitat as a result of 

development and habitat fragmentation. Provided that Project activities are restricted to the existing paved 

roadways, potential impacts to burrowing owls can be avoided through implementation of the avoidance and 

minimization measures provided below for nesting birds. 

biologists also assessed the Project Area for the potential presence of state and/or federal aquatic resources. The 

delineation assessment was conducted in accordance with the U.S. Army Corps of Engineers Wetlands Delineation 
Manual, Jurisdictional Determination Form Instructional Guidebook, Regional Supplement to the Corps of Engineers 
Wetland Delineation Manual: Arid West Region and the Environmental Protection Agency and the current Waters 

of the United States Conforming Rule (effective September 8, 2023). Little Morongo Creek crosses Augusta Avenue, 

which is within the Project’s disturbance footprint, at an at-grade ‘Arizona’ stream crossing subject to Regional 

Water Quality Control Board (RWQCB) Clean Water Act under Section 401 and the Porter-Cologne Water Quality 

Control Act, and the Section 1602 of the California Fish and Game Code regulated by the California Department of 

Fish and Wildlife (CDFW). Therefore, the Project may impact RWQCB/CDFW jurisdictional waters of the State and 

require permits if impacted. No other wetland or non-wetland jurisdictional waters were observed within the 

Project Area. Because aquatic resources in and near the site have low streamflow durations, they are ephemeral 

and therefore by regulation not federal waters of the United States. Therefore, no Section 404 permit would be 

required from the U.S. Army Corps of Engineers.  

The Project site falls entirely within the CVMSHCP area and the MSWD, and City of Desert Hot Springs are both 

signatories to the CVMSHCP. Therefore, this assessment  also includes a Land Use Consistency analysis to assess 

consistency with the Conservation Goals and Objectives of the CVMSHCP. 

This report describes resources, provides an aquatic resource delineation map, identifies state and/or federally 

listed species with potential to occur and presents representative site photographs.  

The delineation results and conclusions presented in this report are considered preliminary and valid under current 

regulatory context. Additionally, according to protocol and standard practices, the results of the biological 

resources assessment surveys will remain valid for the period of one year, or until May 2026, after which time, if 

the site has not been disturbed in the interim, another survey may be required to determine the persisting 

absence of special status species and to verify environmental conditions on site. Regardless of survey results and 

conclusions given herein, if any state or federally listed species are found on site during Project-related work 

activities, all activities likely to affect the animal(s) should cease immediately and regulatory agencies should be 

contacted to determine appropriate management actions. 
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1. Introduction 

MSWD provides water and sewer services to the communities of Desert Hot Springs, West Garnet, North Palm 

Springs, and various portions of unincorporated Riverside County. MSWD, as the Lead Agency pursuant to 

California Environmental Quality Act (CEQA), is proposing to install linear sewer pipeline within Areas A, G, H, I, J-2, 

K , and I-10 (Project Area)(Figures 1, 2, 3a-h) to eliminate septic tanks that threaten contamination of groundwater 

supplies, expanding MSWD’s wastewater collection system. This would also protect hot mineral water, which is the 
economic basis of the community's spa industry. 

Tom Dodson and Associates (TDA) has prepared this Biological Resources Assessment (BRA) report for the District’s 
proposed Project Area Sewer Improvements Project. The BRA fieldwork was conducted by biologists Aaron 

Newton and Ayoola Folarin in May 2025, and Deanna Cummings in January 2026. The purpose of the BRA survey 

was to address potential effects of the Project on designated U.S. Fish and Wildlife Service (USFWS) Critical 

Habitats and/or any species currently listed or formally proposed for listing as endangered or threatened under 

the federal Endangered Species Act (ESA) and/or the California Endangered Species Act (CESA), as well as any 

species otherwise designated as sensitive by the California Department of Fish and Wildlife (CDFW) and/or the 

California Native Plant Society (CNPS). 

The Project Area was assessed for sensitive species known to occur locally. Attention was focused on those state 

and/or federally listed as threatened or endangered species and California Fully Protected species that have been 

documented in the vicinity of the Project Area, whose habitat requirements are present within or adjacent to the 

Project Area. Results of the habitat assessment are intended to provide sufficient baseline information to the 

Project Proponent (MSWD), City and/or County planning officials, and federal and state regulatory agencies. It also 

assesses the likelihood of the Project in causing adverse effects on sensitive biological resources and to identify 

mitigation measures. The field survey found no state or federally listed species within the Project Area. 

In addition to the BRA survey, Project Area for the presence of state and/or federal jurisdictional waters potentially 

subject to regulation by the U.S. Army Corps of Engineers (USACE) under Section 404 of the Clean Water Act 

(CWA), RWQCB under Section 401 of the CWA and Porter Cologne Water Quality Control Act, and CDFW under 

Section 1600 of the California Fish and Game Code. 

Finally, the Project site falls entirely within the CVMSHCP area. The MSWD and City of Desert Hot Springs are both 

signatories to the CVMSHCP. Therefore, a Land Use Consistency analysis to assess whether the Project’s 
consistency with the Conservation Goals and Objectives of the CVMSHCP was completed. 

1.1. Project Description 

MSWD proposes to construct new sewer pipeline that would be 8-inch in diameter within Sub Areas A, G, H, I, J-2, 

K, and I-10 and of the District’s service area, within an area of approximately 822- acres. The Project will utilize 

open cut trenching and jack and bore techniques. The trench width will be 3 feet maximum with a maximum of 5 

feet at the top for pavement cutting. The depth to the invert of the pipe will be approximately 8 feet deep in the 

open cut trench areas. Therefore, it is anticipated that installation of 30,000 LF of sewer line will occur over 

approximately 125 days of construction over a period of about 6 months. The final activity associated with the 

sewer installation is repaving of roads disturbed by the construction, anticipated to occur over a 20-day period. 

Equipment and crews consist of the following: 

• 1 Excavator 

• 1 Backhoe 

• 1 Paver 

• 1 Roller 

• 1 Water truck 
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• Traffic Control Signage and Devices 

• 10 Dump/delivery trucks (80 miles round trip distance) 

• Employees (11 members per team) 

1.2. Location 

The proposed Project is in the City of Desert Hot Springs, Riverside County, California, in Section 32 of Township 2 

south, Range 5 east, Section 33 of Township 2 south, Range 5 east, Section 23 of Township 2 south, Range 4 east, 

San Bernardino Base Meridian (Figure 1). The Project Area is depicted on the Desert Hot Springs and Seven Palms 
Valley U. S. Geological Survey’s (USGS) 7.5-Minute Series Quadrangle maps.  

Generally, the Project Area is located approximately 5 miles north of the Interstate 10 (I-10) Exit 123 (Palm Drive, 

Gene Autry Trail) (Figure 2) and includes Area A, G, H, I, J-2, and K: 

Area A (33.980617°, -116.535837°) is the western and northern most Project Area and is generally confined to the 

Mission Lakes Country Club and surrounding residential community. Area A is bound by Mission Lakes Blvd to the 

south, Little Morongo Road to the east, Augusta and Annadale Avenue to the north, and Clubhouse Blvd and Doral 

Drive to the west.   

Area D-3 (33.973500°, -116.503176°) is generally bound by 12th Street to the south, Palm Drive to the east,Mission 

Lakes Blvd to the north, and Santa Cruz Road to the west. 

Area G (33.958551°, -116.487940°) is generally bound by Hacienda Avenue to the south, Miricale Hill Road to the 

east, Pierson Blvd to the north, and Verbena Drive to the west.  

Area H (33.951777°, -116.482087°) is generally bound by Desert View Avenue to the north; Hidalgo Street and 

Yerxa Road to the east; Reposo Way, Maui Way, and Miricle Hill Road to the west; and a mostly undeveloped 

parcel to the south.  

Area I (33.952077°, -116.477212°) is generally bound by Mountain View Road to the east, Desert View Avenue to 

the north, and Hidalgo Street and Yerxa Road to the west.  

Area J-2 (33.956399°, -116.471114°) is generally bound by undeveloped land to the north, Acacia Avenue and 

Redbud Road to the east, Hacienda Avenue to the south, and Redbud Road to the west.  

Area K (33.956838°, -116.466614°) is the eastern most area and is bound by undeveloped land to the north, Acacia 

Avenue and Redbud Road to the west, Hacienda Avenue to the south, and Deodar Avenue and Skyline Drive to the 

east. 

Area I-10 (33.907404°, -116.546882°) is the southen most area and is bound by undeveloped and developing lands 

to the north, Karen Drive to the west, the UPRR Railroad Right of Way  to the south, and Deodar Avenue and Little 

Mountain Road to the east. 
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SOURCE: Google Earth/US Topo 
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SOURCE: Google Earth 

Figure 3a. 
Area A Sewer Improvements 
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SOURCE: Spicer Consulting Group & MSWD 

Figure 3b 

Area D-3 Sewer Improvements  

AREA D-3 SEWER IMPROVMENTS 
MISSION SPRINGS WATER DISTRIC 
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SOURCE: Google Earth 

Figure 3c. 
Area G Sewer Improvements 
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SOURCE: Google Earth 

Figure 3d. 
Area H Sewer Improvements 
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SOURCE: Google Earth 

Figure 3e. 
Area I Sewer Improvements 
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SOURCE: Google Earth 

Figure 3f. 
Area J-2 Sewer Improvements 
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SOURCE: Google Earth 

Figure 3g. 
Area K Sewer Improvements 
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SOURCE: Google Earth 

Figure 3h. 
Area I-10 Sewer Improvements 

 

Area D-3 Sewer Improvements
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1.3. Environmental Setting 

The Project Area is situated in the geographically based ecological classification known as the Upper Coachella 

Valley and Hills of the Sonoran Basin and Range in southern California (Griffith et al. 2016). The goal of regional 

ecological classifications is to reduce variability based on spatial covariance in climate, geology, topography, climax 

vegetation, hydrology, and soils. The Upper Coachella Valley and Hills ecoregion is a transitional desert region with 

some affinities to the Mojave Basin and Range ecoregion to the north and is surrounded by mountains, except to 

the south where it descends toward the agricultural lands and the Salton Sea (Griffith et al. 2016). 

The Desert Hot Springs area is situated in the northwestern end of the Coachella Valley and is bordered on the 

north and northeast by the Little San Bernardino Mountains, on the east/southeast by the Seven Palms Valley and 

Edom Hills and on the west by the San Bernardino Mountain foothills. The topography of the Project Area consists 

of an urban landscape that slopes downward from northeast to southwest, built over naturally occurring alluvial 

fans and bajadas. The elevation of the Project Area ranges from approximately 1,055 feet above mean sea level 

(amsl) near the southern limits of the Project Area to 1,520 feet amsl near the northeastern-most limits. 

The Project Area is within a hot desert climate (BWh), characterized by year-round high temperatures, low 

humidity, and considerable variation in the occurrence, intensity, and distribution of precipitation. Average annual 

maximum temperatures within the Project Area peak at 108.5 degrees Fahrenheit (° F) in July and fall to an 

average annual minimum temperature of 37° F in December and January (Palm Springs Airport temperature data 

average over 27 years, 1998-2025; NOAA 2025). Average total annual precipitation is approximately 3.73 inches 

and reaches a peak in January (0.87 inches) (Palm Springs Airport precipitation data average over 27 years, 1998-

2025; NOAA 2025). Precipitation is lowest in the month of June (0.00 inches average (NOAA 2025)). 

Hydrologically, the eastern portions of the Project Area are situated within the Miracle Hill Hydrologic Sub-Area 

(HSA 719.43) and the western portions are within the Mission Creek Hydrologic Sub-Area (HSA 719.42). The 

Miracle Hill and Mission Creek HSAs comprise 44,525-acre and 73,871-acre drainage areas respectively; both 

within the larger Whitewater River Watershed (HUC 18100201). The Whitewater River is the major 

hydrogeomorphic feature within the Whitewater River Watershed and is one of the main tributaries to the Salton 

Sea. The nearest tributary to the Whitewater River is Morongo Wash, which is southwest-adjacent to Area A at its 

closest point to the Project Area. 

Soils within the Project Area are comprised mostly of Carsitas Series soils including Carsitas gravelly sand, 0 to 9 

percent slopes, Carsitas gravelly sand, 9 to 30 percent slopes, Carsitas cobbly sand, 2 to 9 percent slopes and 

Carsitas fine sand, 0 to 5 percent slopes (USDA 2025). Carsitas family soils consist of gravelly sand that is comprised 

of gravelly alluvium derived from granite. This soil type is excessively drained, with a low to very low runoff class 

and does not have a hydric soil rating. 

The Project is also located within the City of Palm Springs and Unincorporated Riverside County. Here is what I 

suggest this paragraph reads as:  

The City of Desert Hot Springs is a desert community situated north of the City of Palms Springs, along the 

southern foothills of the Little San Bernardino Mountains, which consists of a mix of urban landscapes and 

undeveloped desert scrub habitats. The project area is entirely within a disturbed environment, with only minor 

areas of the project footprint containing native desert species (such as any areas outside of road ROW). The mix of 

land uses that occur within the project area includes nearly all of the land uses that could be found within the City 

of Desert Hot Springs; and further, within the City of Palm Springs, the land use is generally Industrial (IND) in 

nature, with some areas designated for Open Space Desert (OS-D), and a small area designated for Medium 

Density Residential (MDR).  Within Unincorporated Riverside County, the predominant land uses are Medium 

Density Residential, Commercial Retail, Open Space Recreation, Conservation, and Medium High Density 

Residential. Within all “lettered” Sub Areas, the predominant land uses are residential in nature. Habitat within the 

surrounding undeveloped areas consist mostly of Creosote bush scrub (Larrea tridentata) Shrubland Alliance plant 

communities.  
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2. Assessment Methodology 

2.1. Biological Resources Assessment 

Data regarding biological resources in the Project vicinity were obtained through literature review, desktop 

evaluation and field investigation. Prior to performing the field survey, available databases, and documentation 

relevant to the Project Area were reviewed for documented occurrences of sensitive species that could potentially 

occur in the Project vicinity. The USFWS designated Critical Habitat online mapper, USFWS Information for 

Planning and Consultation System (IPaC), and the most recent versions of the California Natural Diversity Database 

(CNDDB) and California Native Plant Society (CNPS) Rare Plant Inventory were searched for sensitive species data 

in the Joshua Tree South, Myoma, East Deception Canyon, Seven Palms Valley, Morongo Valley, Desert Hot Springs, 
Yucca Valley South, Cathedral City and Palm Springs USGS 7.5-Minute Series Quadrangles. These databases contain 

records of reported occurrences of state and federally listed species or otherwise sensitive species and habitats 

that may occur within the vicinity of the Project site and the surrounding quadrangles. The potential for occurrence 

of all CNDDB sensitive species is documented (Appendix A, Special-Status Species and Potential to Occur in the 
Vicinity of the Project Area). Other available technical information on the biological resources of the area was also 

reviewed including previous surveys and recent findings. 

2.2. Biological Resources Assessment Field Survey 

Biologists Aaron Newton and Ayoola Folarin conducted a biological resources field survey of the Project Area on 

May 28 and 29, 2025, and January 2026. The field survey area encompassed the entire proposed Project Area and 

consisted of a pedestrian survey of the proposed Project footprint, as well as the immediate surrounding area 

where feasible and appropriate (i.e. no adjacent private properties were accessed). Wildlife species were detected 

by either sight, calls, tracks, scat, and/or other sign. In addition to species observed, expected wildlife usage of the 

site was assessed based on known habitat preferences of regional wildlife species and data about their relative 

distributions in the area. The focus of the faunal species survey was to identify potential suitable habitat for special 

status wildlife that may occur within the Project or its vicinity.  

2.3. Aquatic Resources Delineation 

• On May 28 and 29, 2025, Aaron Newton and Ayoola Folarin also evaluated the Project Area for the 

presence of aquatic resources and potentially jurisdictional waters, i.e. Waters of the U.S. (WOTUS), as 

regulated by the USACE and RWQCB, and/or jurisdictional streambed and associated riparian habitat as 

regulated by the CDFW. Prior to the field visit, aerial images of the Project Area were viewed and 

compared with the surrounding USGS 7.5-Minute Topographic Quadrangle maps to identify drainage 

features within the survey area as indicated from topographic changes, blue-line features, or visible 

drainage patterns. The USFWS National Wetland Inventory (NWI) and Environmental Protection Agency 

(EPA) Water Program “My Waters” Google Earth Pro data layers were also reviewed to review whether 

any hydrologic features and wetland areas had been documented within the vicinity of the site. Similarly, 

the United States Department of Agriculture (USDA) – Natural Resources Conservation Service (NRCS) 

“Web Soil Survey” was reviewed for soil types found within the Project Area to identify the soil series in 

the area and to check these soils to determine whether they are regionally identified as hydric soils. 

Upstream and downstream connectivity of waterways (if present) were reviewed on Google Earth Pro 

aerial imagery and topographic maps to understand the site in context of the watershed. The lateral 

extent of potential WOUS was measured at the Ordinary High Water Mark (OHWM) in accordance with 

regulations set forth in 33 CFR part 328 and the current Waters of the United States Conforming Rule 

(effective September 8, 2023) as well as the following USACE guidance and policies: USACE – Corps of 

Engineers Wetlands Delineation Manual, Wetlands Research Program Technical Report Y-87-1 (on-line 

edition), January 1987 - Final Report. 

• USACE – A Field Guide to the Identification of the Ordinary High Water Mark (OHWM) in the Arid West 

Region of the Western United States (A Delineation Manual), August 2008. 

• USACE – National Ordinary High Water Mark Field Delineation Manual for Rivers and Streams: Final 

Version. January 2025. 
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• USACE – Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Arid West Region 

(Version 2.0), September 2008. 

To be considered a jurisdictional adjacent wetland under the federal CWA an area must possess three (3) wetland 

characteristics: a dominance of hydrophytic vegetation, hydric soils, and wetland hydrology. 

• Hydrophytic vegetation: Hydrophytic vegetation is plant life that grows, and is typically adapted for life, in 

permanently or periodically saturated soils. The hydrophytic vegetation criterion is met if more than 50 

percent of the dominant plant species from all strata (tree, shrub, and herb layers) is hydrophytic. 

Hydrophytic species are those included on the National Wetland Plant List for the Arid West Region 

(USACE 2022). Each species on the lists is rated with a wetland indicator category, as shown in Table 1.  

Table 1. Wetland Indicator Vegetation Categories 

Category Probability 

Obligate Wetland (OBL) Almost always occur in wetlands (estimated probability >99%) 

Facultative Wetland (FACW) Usually occur in wetlands (estimated probability 67 to 99%) 

Facultative (FAC) Equally likely to occur in wetlands and non-wetlands 

(estimated probability 34 to 66%) 

Facultative Upland (FACU) Usually occur in non-wetlands (estimated probability 67 to 

99%) 

Obligate Upland (UPL) Almost always occur in non-wetlands (estimated probability 

>99%) 
 

 

• Hydric Soil: Soil maps from the USDA-NRCS Web Soil Survey (USDA 2025) were reviewed for soil types 

found within the Project Area. Hydric soils are saturated or inundated long enough during the growing 

season to develop anaerobic conditions that favor growth and regeneration of hydrophytic vegetation. 

There are several indirect indicators that may signify the presence of hydric soils including hydrogen 

sulfide generation, the presence of iron and manganese concretions, certain soil colors, gleying, and the 

presence of mottling. Generally, hydric soils are dark in color or may be gleyed (bluish, greenish, or 

grayish), resulting from soil development under anoxic (without oxygen) conditions. Bright mottles within 

an otherwise dark soil matrix indicate periodic saturation with intervening periods of soil aeration. Hydric 

indicators are particularly difficult to observe in sandy soils, which are often recently deposited soils of 

flood plains (entisols) and usually lack sufficient fines (clay and silt) and organic material to allow use of 

soil color as a reliable indicator of hydric conditions. Hydric soil indicators in sandy soils include 

accumulations of organic matter in the surface horizon, vertical streaking of subsurface horizons by 

organic matter, and organic pans. 

The hydric soil criterion is satisfied at a location if soils in the area can be inferred or observed to have a 

high groundwater table, if there is evidence of prolonged soil saturation, or if there are any indicators 

suggesting a long-term reducing environment in the upper part of the soil profile. Reducing conditions are 

most easily assessed using soil color. Soil colors are evaluated using the Munsell Soil Color Charts (Munsell 

2000). Soil pits are dug (when necessary) to an approximate depth of 16-20 inches to evaluate soil profiles 

for indications of anaerobic and redoximorphic (hydric) conditions in the subsurface. 

• Wetland Hydrology: The wetland hydrology criterion is satisfied at a location based upon conclusions 

inferred from field observations that indicate an area has a high probability of being inundated or 

saturated (flooded, ponded, or tidally influenced) long enough during the growing season to develop 

anaerobic conditions in the surface soil environment, especially the root zone (USACE 1987 and USACE 

2008). 

Evaluation of CDFW jurisdiction followed guidance in the California Fish and Game Code and A Review of Stream 
Processes and Forms in Dryland Watersheds (CDFW, 2010). Specifically, CDFW jurisdiction would occur where a 

stream has a definite course showing evidence of where waters rise and to the extent of associated riparian 

vegetation. 
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3. Results 

3.1. Existing Biological and Physical Conditions 

The Project Area consists of the approximately 822-acre area that encompasses the entire extent of the proposed 

temporary footprints of the new sewer lines, which includes all anticipated construction ground disturbance and 

physical location of new sewer line. Existing disturbances within the immediate Project Area are primarily 

associated with residential development and paved roadways. Habitat within the Project Area is disturbed and 

highly fragmented. Land cover within Project Area consists of residential development, and surrounding land cover 

consists of a mix of development and undeveloped scrub habitats. 

The proposed impact area is completely disturbed, consisting of paved streets (Appendix B, Site Photos and Photo-
point Map).  Because there are no undisturbed habitat within the Project Area,  the only species expected to occur 

are those adapted to urban environments.  This list of the most common species observed in the Project Area 

reflects these disturbance characteristics: 

• greater roadrunner (Geococcyx californianus) 

• Gambel's quail (Callipepla gambelii) 

• rock pigeon (Columba livia) 

• common raven (Corvus corax) 

• house finch (Haemorhous mexicanus) 

• northern mockingbird (Mimus polyglottos) 

• house sparrow (Passer domesticus) 

• great-tailed grackle (Quiscalus mexicanus) 

• Eurasian collared-dove (Streptopelia decaocto) 

• mourning dove (Zenaida macroura) 

• Costa’s hummingbird (Calypte costae) 

• Anna’s hummingbird (Calypte anna) 

• white-crowned sparrow (Zonotrichia leucophrys) 

• western fence lizard (Sceloporus occidentalis) 

• desert cottontail (Sylvilagus audubonii) 

3.2. Special Status Species and Habitats 

According to the CNDDB, CNPS, and other relevant literature and databases, 95 sensitive species (57 plant species, 

38 animal species) have been documented in the surrounding nine quad search within the surrounding Project 

Area (Joshua Tree South, Myoma, East Deception Canyon, Seven Palms Valley, Morongo Valley, Desert Hot Springs, 
Yucca Valley South, Cathedral City and Palm Springs) USGS 7.5-Minute Series Quadrangles. This list of sensitive 

species and habitats includes any state and/or federally listed threatened or endangered species, California Fully 

Protected species, CDFW designated Species of Special Concern (SSC), and otherwise Special Animals. “Special 
Animals” is a general term that refers to all the taxa the CNDDB is interested in tracking, regardless of their legal or 

protection status. This list is also referred to as the list of “species at risk” or “special status species.” The CDFW 
considers the taxa on this list to be those of greatest conservation need. 

Of the 16 state and/or federally listed (or state candidate) species documented within the Joshua Tree South, 

Myoma, East Deception Canyon, Seven Palms Valley, Morongo Valley, Desert Hot Springs, Yucca Valley South, 

Cathedral City and Palm Springs quads, the following six state and/or federally listed (or state candidate) species 

have been documented in the Project vicinity (within approximately 3 miles): 

• Coachella Valley milk-vetch (Astragalus lentiginosus var. coachellae; FE) 
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• Triple-ribbed milk-vetch (Astragalus tricarinatus; FE) 

• Burrowing owl (Athene cunicularia [BUOW]; SCE) 

• Mojave desert tortoise (Gopherus agassizii; FT, CT) 

• Coachella Valley fringe-toed lizard (Uma inornata; FT, CE) 

• Least Bell’s vireo (Vireo bellii pusillus; FE, CE) 

However, the Project Area consists entirely of residential development and the habitat requirements for these 

species are absent from the proposed impact area. The habitat within the undeveloped portions of the Project 

Area is disturbed and highly fragmented, and the aeolian sand dune habitat that Coachella Valley fringe-toed lizard 

and Coachella Valley milk-vetch require are absent from the Project Area and immediate vicinity, as well as the 

rocky slopes required for triple-ribbed milk-vetch. The Project Area is not suitable to support Mojave desert 

tortoise (due to disturbance and habitat fragmentation) or least Bell’s vireo (due to absence of riparian habitat) 

and these species are not expected to occur within or adjacent the Project Area.  

BUOW have been documented adjacent to Areas A, G, K,. I-10. BUOW tolerate some degree of human disturbance. 

However, there is little suitable BUOW habitat within or adjacent the Project Area, due to development and 

habitat fragmentation. Additionally, few fossorial mammal burrows were detected during the reconnaissance 

survey; BUOW do not create their own burrows and therefore require mammal burrows, and no BUOWs or BUOW 

sign was detected during the survey. BUOW may occur within the Project Area due to the proximity of 

documented occurrences and the species’ ability to tolerate human disturbance, but their potential to occur within 

the Project Area is low. 

3.2.1 Special Status Species 

No state and/or federally listed threatened or endangered species, or other sensitive species were observed within 

the Project Area during the reconnaissance-level field survey and due to the environmental conditions within and 

adjacent the proposed Project footprint, none are expected to occur with the exception of BUOW, which has a low 

potential to occur within the Project Area. An analysis of the likelihood and potential for occurrence of all CNDDB 

sensitive species is documented (Appendix A, Special-Status Species and Potential to Occur in the Vicinity of the 
Project Area). The analysis considers species’ range as well as documentation within the vicinity of the Project 
Area. It also includes the habitat requirements for each species and the potential for their occurrence on site, 

based on required habitat elements and range relative to the current site conditions. 

3.2.2 Special Status Habitats 

The Project Area does not contain any sensitive habitats or USFWS designated Critical Habitat for any federally 

listed species. However, the nearest Critical Habitat unit is adjacent to Area A. This Critical Habitat unit is part of 

the Mission Creek Morongo Wash System (Unit 3) for the federally listed endangered Coachella Valley milk-vetch. 

However, no portion of the Project Area is within Critical Habitat or sensitive habitat. Therefore, the Project will 

not result in any loss or adverse modification of USFWS designated Critical Habitat, or any other special status 

habitats. 

3.3. Jurisdictional Delineation 

The Project Area is within two Hydrologic Sub-Areas: Miracle Hill (HSA 719.43) and Mission Creek (HSA 719.42). 

The Miracle Hill HSA comprises a 44,525-acre drainage area and Mission Creek comprises a 73,871-acre drainage 

area; both HSAs are within the larger Whitewater River Watershed (HUC 18100201). This watershed is primarily 

within Riverside County, with a small portion in San Bernardino County. The Whitewater River Watershed is bound 

on the north by the Santa Ana and Southern Mojave Watersheds, on the southeast by the Salton Sea Watershed, 

on the southwest by the San Felipe Creek and Santa Margarita Watersheds, and on the west by the San Jacinto 

Watershed. The Whitewater River Watershed encompasses a portion of the San Bernardino and Little San 

Bernardino Mountains to the north and the San Jacinto Mountains to the south and is approximately 1,500 square 

miles in area. The Whitewater River is the major hydrogeomorphic feature within the Whitewater River 

Watershed. The nearest tributary to the Whitewater River is Big Morongo Wash just west of Area A and Little 

Morongo Creek which travels through Area A as a highly altered swale entering and exiting a golf course.  
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The swale feature includes indicators of hydrology, including sedimentation and flow patterns with a weak 

ordinary high water mark upstream and downstream of the paved road, along with flow pattern indications on the 

paved road, the feature has the potential to be a waters of the State regulated under the Porter-Cologne Water 

Quality Control Act. Because the paved road previously impacted the feature, any impacts to the swale across the 

paved road would result in no loss of functions and would not result in a discharge of fill material. As a result, 

impacts to the paved road would only require implementation of best management practices to avoid discharges 

of fill to nearby upstream and downstream portions of the swale.  

3.2.3 Waters of the United States 

The USACE has authority to regulate the discharge of dredged or fill material in WOTUS under Section 404 of the 

CWA. The U.S. Environmental Protection Agency (EPA) and USACE ‘Waters of the United States,’ Conforming Rule 

is defined generally as territorial seas, interstate waters, tributaries that are relatively permanent, standing or 

continuously flowing bodies of waters, wetlands adjacent to regulated waters, and intrastate lakes and ponds. The 

Conforming Rule specifically excludes from the definition of WOTUS: 

1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the requirements of 

the Clean Water Act; 

2) Prior converted cropland designated by the Secretary of Agriculture. The exclusion would cease upon a 

change of use, which means that the area is no longer available for the production of agricultural 

commodities. Notwithstanding the determination of an area's status as prior converted cropland by any 

other Federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean Water 

Act jurisdiction remains with EPA; 

3) Ditches (including roadside ditches) excavated wholly in and draining only dry land and that do not carry a 

relatively permanent flow of water; 

4) Artificially irrigated areas that would revert to dry land if the irrigation ceased; 

5) Artificial lakes or ponds created by excavating or diking dry land to collect and retain water and which are 

used exclusively for such purposes as stock watering, irrigation, settling basins, or rice growing; 

6) Artificial reflecting or swimming pools or other small ornamental bodies of water created by excavating or 

diking dry land to retain water for primarily aesthetic reasons; 

7) Waterfilled depressions created in dry land incidental to construction activity and pits excavated in dry 

land for the purpose of obtaining fill, sand, or gravel unless and until the construction or excavation 

operation is abandoned and the resulting body of water meets the definition of waters of the United 

States; and 

8) Swales and erosional features (e.g., gullies, small washes) characterized by low volume, infrequent, or 

short duration flow. 

Areas meeting all three wetland parameters (i.e. hydrophytic vegetation, hydric soils and wetland hydrology) and 

are adjacent to other jurisdictional waters would be designated as USACE wetlands. As described in the 

EPA/USACE ‘Memorandum To The Field Between The U.S. Department Of The Army, U.S. Army Corps Of Engineers 

And The U.S. Environmental Protection Agency Concerning The Proper Implementation Of “Continuous Surface 
Connection” Under The Definition Of “Waters Of The United States” Under The Clean Water Act’ (dated March 12, 
2025) an adjacent wetland is where there is a ‘continuous surface connection to a requisite covered water making 

it difficult to determine where the water ends and wetland begins.’  

There are no wetland or non-wetland WOTUS within the Project Area. Because all aquatic resources have 

ephemeral flow durations, none are relatively permanent waters and therefore are not federal WOTUS. Therefore, 

the Project will not result in any permanent or temporary impacts to WOTUS. 

3.2.4 State Lake/Streambed 

Little Morongo Creek is an ephemeral drainage that originates in the hills north of the Project Area. The creek runs 

southwest into a wide concrete-sided channel just north of Area A, and crosses Augusta Avenue into the north side 

of Area A via a concrete Arizona crossing during high flows. Once within Area A, the creek enters an area of mowed 

lawn with concrete walls along the margins for a short distance before entering the golf course. Project-related 

ground disturbance is proposed for Augusta Avenue. A second Arizona crossing on the southern side of Area A 
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conveys high flows out of the Project Area and across Mission Lakes Boulevard into the existing continuation of 

Little Morongo Creek; no Project-related ground disturbance is proposed for Mission Lakes Boulevard, so the 

Arizona crossing at the south end of Area A will not be impacted by the Project. 

The at-grade ‘Arizona’ stream crossing of Little Morongo Creek at Augusta Avenue, subject to RWQCB Porter-

Cologne Water Quality Control Act, and Section 1602 of the California Fish and Game Code regulated by CDFW. 

3.4. Land Use Designations 

3.2.5 Coachella Valley MSHCP 

The County of Riverside developed the CVMSHCP to enhance and maintain biological diversity and ecosystem 

processes while allowing future economic growth. The CVMSHCP sets Conservation Goals and Objectives to ensure 

the conservation of the Covered Species and conserved natural communities in the MSHCP Reserve System. In 

addition to setting Conservation Goals and Objectives for the Covered Species and conserved natural communities, 

the MSHCP has designated Core Habitat, Other Conserved Habitat, Essential Ecological Processes, and Biological 

Corridors and Linkages. The CVMSHCP area is divided into Conservation Areas based on a combination of 

ecological and jurisdictional factors. The CVMSHCP is intended to satisfy the legal requirements to authorize the 

“take” of species covered under the Plan during otherwise lawful activities, by providing for the conservation of 
the Covered Species. 

The Project Area is outside any CVMSHCP Conservation Areas, the nearest Conservation Area is along the southern 

border of Area A and the northern border of Area K (Upper Mission Creek/Big Morongo Canyon Conservation Area 

(Figure 4a).  Additionally, The Upper Mission Creek/Big Morongo Canyon Conservation Area boarder the easter 

side of the 1-10 Area.  Although none of theI-10 Area propose disturbance areas occur with a conservation area, 

the portion of the I-10 Area that is south of I-10 is within the Santa Rosa and Saj Jacinto Conservation Area. 

the Project as described, would be consistent with the Conservation Goals and Objectives set forth in the 

CVMSHCP, and no conservation lands or avoidance measures are expected to be required.  However, the project is 

within the CVMSHCP boundary.  Although the project site is not within any Conservation Areas and will not impact 

any Essential Ecological Processes or Biological Corridors and Linkages, the project site is adjacent (west of) the 

two Conservation Areaa. Therefore, the project will need to conform with the Guidelines for projects that are 

adjacent CVMSHCP Conservation Areas.  Section 4.5 of the CVMSHCP identifies guidelines to avoid or minimize 

indirect effects from development sharing a common boundary with Conservation Areas.  These Guidelines are 

designed to minimize the edge effects, and shall be implemented where applicable: 

 4.5.1 Drainage 

Proposed Development adjacent to or within a Conservation Area shall incorporate plans to 

ensure that the quantity and quality of runoff discharged to the adjacent Conservation Area is 

not altered in an adverse way when compared with existing conditions. Stormwater systems shall 

be designed to prevent the release of toxins, chemicals, petroleum products, exotic plant 

materials or other elements that might degrade or harm biological resources or ecosystem 

processes within the adjacent Conservation Area.  

 

4.5.2 Toxics 

Land uses proposed adjacent to or within a Conservation Area that use chemicals or generate 

bioproducts such as manure that are potentially toxic or may adversely affect wildlife and plant 

species, Habitat, or water quality shall incorporate measures to ensure that application of such 

chemicals does not result in any discharge to the adjacent Conservation Area.  

 

4.5.3 Lighting 

For proposed Development adjacent to or within a Conservation Area, lighting shall be shielded 

and directed toward the developed area. Landscape shielding or other appropriate methods shall 

be incorporated in project designs to minimize the effects of lighting adjacent to or within the 

adjacent Conservation Area in accordance with the guidelines to be included in the 

Implementation Manual. 
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4.5.4 Noise 

Proposed Development adjacent to or within a Conservation Area that generatesnoise in excess 

of 75 dBA Leq hourly shall incorporate setbacks, berms, or walls, as appropriate, to minimize the 

effects of noise on the adjacent Conservation Area in accordance with the guidelines to be 

included in the Implementation Manual.  

 

4.5.5 Invasives 

Invasive, non-native plant species shall not be incorporated in the landscape for land uses 

adjacent to or within a Conservation Area. Landscape treatments within or adjacent to a 

Conservation Area shall incorporate native plant materials to the maximum extent Feasible; 

recommended native species are listed in Table 4-112. The plants listed in Table 4-113 shall not 

be used within or adjacent to a Conservation Area. This list may be amended from time to time 

through a Minor Amendment with Wildlife Agency Concurrence  
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Figure 4a. 

CVMSHCP Conservation Areas 
               MSWD Project Area Sewer Improvements Project 
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Figure 4b. 
CVMSHCP Conservation Areas 

MSWD Project Area Sewer Improvements Project 
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4. Conclusions and Recommendations 

4.1. Sensitive Biological Resources 

No sensitive species were observed within the Project Area during the field survey and due to the environmental 

conditions on site, none are expected to occur except BUOW, which has a low potential to occur. The Project Area 

is completely disturbed, consisting of paved streets and previously graded, compact, and otherwise disturbed bare 

ground (see attached Site Photos). Existing disturbances within the immediate Project Area are primarily 

associated with residential development and paved roadways, and habitat within the Project Area is highly 

fragmented. Due to the environmental conditions on site and the adjacent disturbances, the Project Area is likely 

not suitable to support most of the special status plant and wildlife species that have been documented in the 

Project vicinity (within approximately 3 miles), including the federally listed as endangered Coachella Valley milk-

vetch, the federally listed as endangered triple-ribbed milk-vetch, the state and federally listed as threatened 

Mojave desert tortoise, the state listed as endangered and federally listed as threatened Coachella Valley fringe-

toed lizard, and the state and federally listed as endangered least Bell’s vireo. 

The CESA candidate for listing, endangered BUOW, has the potential to occur within the Project Area due to the 

proximity of documented occurrences and the species’ ability to tolerate some degree of human disturbance; 

however the potential for occurrence is low due to habitat fragmentation and scarcity of burrows. No BUOW or 

BUOW signs were observed during the survey. Provided Project activities are restricted to the existing paved 

roadways, impacts to BUOW can be avoided through implementation of the avoidance and minimization measures 

provided below for nesting birds. 

The Project Area does not contain any USFWS designated Critical Habitat for any federally listed species, therefore, 

the Project will not result in any loss or adverse modification of Critical Habitat. Additionally, the Project will not 

impact any CVMSHCP Conservation Areas. The Coachella Valley milk-vetch, Mojave desert tortoise, Peninsular 

bighorn sheep, burrowing owl, least Bell’s vireo, southwester willow flycatcher and Coachella Valley fringe-toed 

lizard are all CVMSHCP Covered Species (CVAG 2007). The CVMSHCP provides “take” authorization for Covered 
Species during otherwise lawful activities, by providing for the conservation of the Covered Species. The District 

and the City of Desert Hot Springs are both signatories to the CVMSHCP. Since the Coachella Valley milk-vetch, 

triple-ribbed milk-vetch, Mojave desert tortoise, Peninsular bighorn sheep, southwester willow flycatcher, 

Coachella Valley fringe-toed lizard, least Bell’s vireo, and BUOW are all Covered Species under the CVMSHCP and 

the Project will not impact any MSHCP Conservation Areas or USFWS designated Critical Habitat for Coachella 

Valley milk-vetch, “take” authorization is provided for any potential Project-related impacts to these species that 

may occur. 

3.2.6 Nesting Birds 

Habitat within the Project Area includes suitable to support nesting birds, including both vegetation and man-

made structures. Most native bird species are protected from unlawful take by the MBTA (Appendix C, Regulatory 
Framework). In December 2017, the Department of the Interior (DOI) issued a memorandum concluding that the 

MBTA’s prohibitions on take apply “[…] only to affirmative actions that have as their purpose the taking or killing of 
migratory birds, their nests, or their eggs” (DOI 2017). Then in April 2018, the USFWS issued a guidance 

memorandum that further clarified that the take of migratory birds or their active nests (i.e., with eggs or young) 

that is incidental to, and not the purpose of, an otherwise lawful activity does not constitute a violation of the 

MBTA (USFWS 2018). 

However, the State of California provides additional protection for native bird species and their nests in the 

California Fish and Game Code. Bird nesting protections in the California Fish and Game Code include the following 

(Sections 3503, 3503.5, 3511, 3513 and 3800): 

• Section 3503 prohibits the take, possession, or needless destruction of the nest or eggs of any bird. 

• Section 3503.5 prohibits the take, possession, or needless destruction of any nests, eggs, or birds in the 

orders Falconiformes (new world vultures, hawks, eagles, ospreys, and falcons, among others), and 

Strigiformes (owls). 
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• Section 3511 prohibits the take or possession of Fully Protected birds. 

• Section 3513 prohibits the take or possession of any migratory nongame bird or part thereof, as 

designated in the MBTA. To avoid violation of the take provisions, it is generally required that Project- 

related disturbance at active nesting territories be reduced or eliminated during the nesting cycle. 

• Section 3800 prohibits the take of any non-game bird (i.e., bird that is naturally occurring in California that 

is not a gamebird, migratory game bird, or fully protected bird). 

In general, impacts to all bird species (common and special status) can be avoided by conducting work outside 

of the nesting season, which is generally February 1st through August 31st. However, if all work cannot be 

conducted outside of nesting season, the following is recommended: 

• To avoid impacts to nesting birds (common and special status) during the nesting season, a qualified avian 

biologist should conduct pre‐construction nesting bird surveys prior to Project‐related disturbance to 

suitable nesting areas to identify any active nests. If no active nests are found, no further action would be 

required. If an active nest is found, the biologist should set appropriate no‐work buffers around the nest 
which would be based upon the nesting species, its sensitivity to disturbance, nesting stage and expected 

types, intensity and duration of disturbance. The nest(s) and buffer zones should be field checked weekly 

by a qualified biological monitor. The approved no‐work buffer zone should be clearly marked in the field, 

within which no disturbance activity should commence until the qualified biologist has determined the 

young birds have successfully fledged and the nest is inactive. 

4.2. Jurisdictional Aquatic Resources 

In addition to the BRA survey, the project areas was for the presence of any state and/or federal jurisdictional 

waters. The result of the jurisdictional waters assessment is that there are no wetland or non-wetland WOTUS or 

waters of the State potentially subject to regulation by the USACE under Section 404 of the CWA. However, as 

discussed in Section 3.3 above, Little Morongo Creek crosses Augusta Avenue, which is within the Project’s 
disturbance footprint, at an Arizona crossing that may fall under the jurisdiction of the RWQCB under Section 401 

of the CWA and/or Porter Cologne Water Quality Control Act, or the CDFW under Section 1602 of the California 

Fish and Game Code. Therefore, the Project may impact RWQCB/CDFW jurisdictional waters and state 

jurisdictional waters permitting may be required. 

4.3. Land Use Designations 

The Project is within the CVMSHCP boundary but is outside any CVMSHCP Conservation Areas. The nearest 

Conservation Areas is the Upper Mission Creek/Big Morongo Canyon Conservation Area, which is north-adjacent to 

Area K and south-adjacent to Area A and south and east from Area I-10 (Figures 4a and 4b). The Project Proponent 

should be prepared to pay the MSHCP fees and restrict all Project related impacts to existing right-of-way and/or 

other areas outside of the Conservation Areas.  Additionally, in areas adjacent to CVMSHCP Conservation Areas, 

the Project Proponent should evaluate the Proposed Project’s potential for edge effects in accordance with the 

Land Use Adjacency Guidelines outlined in Sectiuon 4.5 of the Final Major Amendment to the CVMSHCP – August 

2016.  
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Appendix A.  
Special-Status Species and Potential to Occur in the Vicinity of the 

Project Area 
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Federal Regulations 

Clean Water Act 

The purpose of the Clean Water Act (CWA) of 1977 is to “restore and maintain the chemical, physical, and 
biological integrity of the nation’s waters.” Section 404 of the CWA prohibits the discharge of dredged or fill 

material into “waters of the United States” (WOTUS) without a permit from the United States Army Corps of 
Engineers (USACE). The definition of waters of the United States includes rivers, streams, estuaries, territorial seas, 

ponds, lakes, and wetlands. Wetlands are defined as those areas “that are inundated or saturated by surface or 

ground water at a frequency and duration sufficient to support, and that under normal circumstances do support, a 

prevalence of vegetation typically adapted for life in saturated soil conditions” (33 Code of Federal Regulations 

[CFR] 328.3 7b). The U.S. Environmental Protection Agency (EPA) also has authority over wetlands and may 

override a USACE permit. Substantial impacts to wetlands may require an individual permit. Projects that only 

minimally affect wetlands may meet the conditions of one of the existing Nationwide Permits. A Water Quality 

Certification or waiver pursuant to Section 401 of the CWA is required for Section 404 permit actions; in California 

this certification or waiver is issued by the Regional Water Quality Control Board (RWQCB). 

Waters of the United States Conforming Rule 

The USACE has authority to permit the discharge of dredged or fill material in WOTUS under Section 404 of the 

CWA. According to the EPA and the Department of the Army’s Waters of the United States Conforming Rule 

(effective September 8, 2023) WOTUS are defined generally as territorial seas, interstate waters, tributaries that 

are relatively permanent, standing or continuously flowing bodies of waters, wetlands adjacent to regulated 

waters, and intrastate lakes and ponds. The Conforming Rule specifically excludes from the definition of WOTUS: 

1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the requirements of 

the Clean Water Act; 

2) Prior converted cropland designated by the Secretary of Agriculture. The exclusion would cease upon a 

change of use, which means that the area is no longer available for the production of agricultural 

commodities. Notwithstanding the determination of an area's status as prior converted cropland by any 

other Federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean Water 

Act jurisdiction remains with EPA; 

3) Ditches (including roadside ditches) excavated wholly in and draining only dry land and that do not carry a 

relatively permanent flow of water; 

4) Artificially irrigated areas that would revert to dry land if the irrigation ceased; 

5) Artificial lakes or ponds created by excavating or diking dry land to collect and retain water and which are 

used exclusively for such purposes as stock watering, irrigation, settling basins, or rice growing; 

6) Artificial reflecting or swimming pools or other small ornamental bodies of water created by excavating or 

diking dry land to retain water for primarily aesthetic reasons; 

7) Waterfilled depressions created in dry land incidental to construction activity and pits excavated in dry 

land for the purpose of obtaining fill, sand, or gravel unless and until the construction or excavation 

operation is abandoned and the resulting body of water meets the definition of waters of the United 

States; and 

8) Swales and erosional features (e.g., gullies, small washes) characterized by low volume, infrequent, or 

short duration flow. 

Federal Endangered Species Act (ESA) 

The federal Endangered Species Act (ESA) of 1973 protects plants and wildlife that are listed by the United States 

Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service (NMFS) as endangered or threatened. 

Section 9 of the ESA prohibits the taking of endangered wildlife, where taking is defined as any effort to “harass, 
harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or attempt to engage in such conduct” (50 CFR 17.3). 
However, on April 17, 2025, a final federal regulation was published rescinding the long-standing definition of 

‘harm’ eliminating habitat removal as a cause of harm. Therefore, take no longer includes harm through significant 

habitat modification or degradation, and instead now requires direct killing or injuring to meet the definition of 
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take. For plants, this statute governs removing, possessing, maliciously damaging, or destroying any endangered 

plant on federal land and removing, cutting, digging up, damaging, or destroying any endangered plant on non-

federal land in knowing violation of state law (16 United States Code [USC] 1538). Under Section 7 of the ESA, 

federal agencies are required to consult with the USFWS if their actions, including permit approvals or funding, 

could adversely affect a listed species (including plants) or its critical habitat. Through consultation and the 

issuance of a biological opinion, the USFWS may issue an incidental take statement allowing take of the species that 

is incidental to an otherwise authorized activity, provided the action will not jeopardize the continued existence of 

the species. The ESA specifies that the USFWS designate habitat for a species at the time of its listing in which are 

found the physical or biological features “essential to the conservation of the species,” or which may require 

“special Management consideration or protection...” (16 USC § 1533[a][3].2; 16 USC § 1532[a]). This designated 

Critical Habitat is then afforded the same protection under the ESA as individuals of the species itself, requiring 

issuance of an Incidental Take Permit (ITP) prior to any activity that results in “the destruction or adverse 
modification of habitat determined to be critical” (16 USC § 1536[a][2]). 

Interagency Consultation and Biological Assessments 

Section 7 of ESA provides a means for authorizing the “take” of threatened or endangered species by federal 

agencies, and applies to actions that are conducted, permitted, or funded by a federal agency. The statute requires 

federal agencies to consult with the USFWS or National Marine Fisheries Service (NMFS), as appropriate, to ensure 

that actions they authorize, fund, or carry out are not likely to jeopardize the continued existence of threatened or 

endangered species or result in the destruction or adverse modification of critical habitat for these species. If a 

proposed project “may affect” a listed species or destroy or modify critical habitat, the lead agency is required to 
prepare a biological assessment evaluating the nature and severity of the potential effect. 

Habitat Conservation Plans 

Section 10 of the federal ESA requires the acquisition of an Incidental Take Permit (ITP) from the USFWS by non- 

federal landowners for activities that might incidentally harm (or “take”) endangered or threatened wildlife on 
their land. To obtain a permit, an applicant must develop a Habitat Conservation Plan that is designed to offset any 

harmful impacts the proposed activity might have on the species. 

Fish and Wildlife Coordination Act 

The Fish and Wildlife Coordination Act (16 U.S.C. Sections 661 to 667e et seq.) applies to any federal project where 

any body of water is impounded, diverted, deepened, or otherwise modified. Project proponents are required to 

consult with the USFWS and the appropriate state wildlife agency. 

Bald and Golden Eagle Protection Act 

The Bald and Golden Eagle Protection Act (The Eagle Act) (1940), amended in 1962, was originally implemented for 

the protection of bald eagles (Haliaeetus leucocephalus). In 1962, Congress amended the Eagle Act to cover golden 

eagles (Aquila chrysaetos), a move that was partially an attempt to strengthen protection of bald eagles, since the 

latter were often killed by people mistaking them for golden eagles. This act makes it illegal to import, export, take 

(molest or disturb), sell, purchase, or barter any bald eagle or golden eagle or part thereof. Disturb is defined as “to 

agitate or bother a bald or golden eagle to a degree that causes, or is likely to cause, based on the best scientific 

information available: (1) injury to an eagle, (2) a decrease in its productivity, by substantially interfering with normal 

breeding, feeding, or sheltering behavior, or (3) nest abandonment, by substantially interfering with normal 

breeding, feeding, or sheltering behavior.” The golden eagle, however, is accorded somewhat lighter protection 

under the Eagle Act than that of the bald eagle. 

Migratory Bird Treaty Act 

The Migratory Bird Treaty Act (MBTA) of 1918 implements international treaties between the United States and 

other nations created to protect migratory birds, any of their parts, eggs, and nests from activities, such as hunting, 

pursuing, capturing, killing, selling, and shipping, unless expressly authorized in the regulations or by permit. As 

authorized by the MBTA, the USFWS issues permits to qualified applicants for the following types of activities: 

falconry, raptor propagation, scientific collecting, special purposes (rehabilitation, education, migratory game bird 

propagation, and salvage), take of depredating birds, taxidermy, and waterfowl sale and disposal. The regulations 

governing migratory bird permits can be found in 50 CFR Part 13 General Permit Procedures and 50 CFR part 21 
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Migratory Bird Permits. The State of California has incorporated the protection of birds of prey in Sections 3800, 

3513, and 3503.5 of the California Fish and Game Code. 

Executive Orders (EO) 

• Invasive Species – EO 13112 (1999): Issued on February 3, 1999, promotes the prevention and 

introduction of invasive species and provides for their control and minimizes the economic, ecological, 

and human health impacts that invasive species cause through the creation of the Invasive Species Council 

and Invasive Species Management Plan. 

• Migratory Bird – EO 13186 (2001): Issued on January 10, 2001, promotes the conservation of migratory 

birds and their habitats and directs federal agencies to implement the Migratory Bird Treaty Act. 

Protection and Enhancement of Environmental Quality—EO 11514 (1970a), issued on March 5, 1970, 

supports the purpose and policies of the National Environmental Policy Act (NEPA) and directs federal 

agencies to take measures to meet national environmental goals. 

Migratory Bird Treaty Reform Act 

The Migratory Bird Treaty Reform Act (Division E, Title I, Section 143 of the Consolidated Appropriations Act, 2005, 

PL 108–447) amends the Migratory Bird Treaty Act (16 U.S.C. Sections 703 to 712) such that nonnative birds or 

birds that have been introduced by humans to the United States or its territories are excluded from protection 

under the Act. It defines a native migratory bird as a species present in the United States and its territories as a 

result of natural biological or ecological processes. This list excluded two additional species commonly observed in 

the United States, the rock pigeon (Columba livia) and domestic goose (Anser domesticus). 

Birds of Conservation Concern 

Birds of Conservation Concern (BCC) is a USFWS list of bird species identified to have the highest conservation 

priority, and with the potential for becoming candidates for listing as federally threatened or endangered. The 

chief legal authority for BCC is the Fish and Wildlife Conservation Act of 1980 (FWCA). Other authorities include the 

FESA, the Fish and Wildlife Act of 1956, and the Department of the Interior U.S Code (16 U.S.C. § 701). The 1988 

amendment to the FWCA (Public Law 100-653, Title VIII) requires the Secretary of the Interior, through the USFWS, 

to “identify species, subspecies, and populations of all migratory nongame birds that, without additional 
conservation actions, are likely to become candidates for listing under the Endangered Species Act of 1973” 
(USFWS, 2008a). 

State Regulations 

California Fish and Game Code Sections 1600 through 1606 

This section requires that a Streambed Alteration Application be submitted to the CDFW for “any activity that may 
substantially divert or obstruct the natural flow or substantially change the bed, channel, or bank of any river, 

stream, or lake.” The CDFW reviews the proposed actions and, if necessary, submits to the applicant a proposal for 

measures to protect affected fish and wildlife resources. The final proposal that is mutually agreed upon by the 

Department and the applicant is the Streambed Alteration Agreement. Often, Projects that require a Streambed 

Alteration Agreement also require a permit from the USACE under Section 404 of the CWA. In these instances, the 

conditions of the Section 404 permit and the Streambed Alteration Agreement may overlap. 

California Endangered Species Act 

The California Endangered Species Act (CESA) (Sections 2050 to 2085) establishes the policy of the state to 

conserve, protect, restore, and enhance threatened or endangered species and their habitats by protecting “all 
native species of fishes, amphibians, reptiles, birds, mammals, invertebrates, and plants, and their habitats, 

threatened with extinction and those experiencing a significant decline which, if not halted, would lead to a 

threatened or endangered designation.” Animal species are listed by the CDFW as threatened or endangered, and 

plants are listed as rare, threatened, or endangered. However, only those plant species listed as threatened or 

endangered receive protection under the California ESA. 

CESA mandates that state agencies do not approve a Project that would jeopardize the continued existence of 

these species if reasonable and prudent alternatives are available that would avoid a jeopardy finding. There are 

no state agency consultation procedures under the California ESA. For Projects that would affect a species that is 
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federally and State listed, compliance with ESA satisfies the California ESA if the California Department of Fish and 

Wildlife (CDFW) determines that the federal incidental take authorization is consistent with the California ESA 

under Section 2080.1. For Projects that would result in take of a species that is state listed only, the Project 

sponsor must apply for a take permit, in accordance with Section 2081(b). 

Fully Protected Species 

Four sections of the California Fish and Game Code list 37 fully protected species (CFGC Sections 3511, 4700, 5050, 

and 5515). These sections prohibit take or possession "at any time" of the species listed, with few exceptions, and 

state that "no provision of this code or any other law will be construed to authorize the issuance of permits or 

licenses to ‘take’ the species,” and that no previously issued permits or licenses for take of the species "shall have 
any force or effect" for authorizing take or possession. 

Bird Nesting Protections 

Bird nesting protections (Sections 3503, 3503.5, 3511, 3513 and 3800) in the California Fish and Game Code 

include the following: 

• Section 3503 prohibits the take, possession, or needless destruction of the nest or eggs of any bird. 

• Section 3503.5 prohibits the take, possession, or needless destruction of any nests, eggs, or birds in the 

orders Falconiformes (new world vultures, hawks, eagles, ospreys, and falcons, among others), and 

Strigiformes (owls). 

• Section 3511 prohibits the take or possession of Fully protected birds. 

• Section 3513 prohibits the take or possession of any migratory nongame bird or part thereof, as 

designated in the MBTA. To avoid violation of the take provisions, it is generally required that Project- 

related disturbance at active nesting territories be reduced or eliminated during the nesting cycle. 

Section 3800 prohibits the take of any non-game bird (i.e., bird that is naturally occurring in California that is not a 

gamebird, migratory game bird, or fully protected bird). 

California Native Plant Protection Act 

The California Native Plant Protection Act was enacted in 1977 to preserve, protect and enhance rare and 

endangered plants in California. It gave the California Fish and Game Commission (‘Commission’) the authority to 
designate native plants as endangered or rare and authorized the Commission to require permits for collecting, 

transporting, or selling such plants. Through these permits, CDFW is authorized to prohibit the unauthorized take 

of CESA-listed plants from the wild and allows CDFW to salvage any rare plants that would otherwise be destroyed 

(California Fish and Game Code section 1900 et seq). 

 


