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. MISSION SPRINGS WATER DISTRICT
PUBLIC WATER SYSTEM IMPROVEMENT AND WATER
SERVICE CONNECTION FEE CREDIT/REIMBURSEMENT AGREEMENT

THIS PUBLIC ‘'WATER SYSTEM IMPROVEMENT AND WATER SERVICE
CONNECTION FEE CREDIT/REIMBURiEMENT AGREEMENT (this “Agreement™) is
made and entered into on the q BO‘M day of UST ., 2006, by and between the MISSION
- SPRINGS WATER DISTRICT, a county water district and public agency of the State of
California, hereinafter referred to as DISTRICT, and WESTERN'PACIFIC HOUSING, INC,, a
Delaware corporation, hereinafter referred to as DEVELOPER. DISTRICT and DEVELOPER

are hereinafter sometimes referred to individually as “Party” and collectively as the “Parties.”
RECITALS |

A. . DEVELOPER is the owner of certain property, consisting of approximately 604 -
acres of undeveloped land in the City of Desert Hot Springs, Riverside County, California, as
more particularly described in Exhibit “A” hereto and incorporated herein (the “Property”); and

B. DEVELOPER has presented to DISTRICT a final subdivision map for the
Property, approved by the City of Desert Hot Springs (the “City”) pursuant to provisions of the
Subdivision Map Act of the State of California (the “Subdivision Laws”), commonly known as
“Skyborne,” and Tract Map No. 32030, consisting of approximately 2,041 residential units, with
a density of 3.5 dwelling units per acre, together with related amenities including neighborhood
parks, a public park, a school site and recreational facilities (the “Project™); and '

(¢4 Pursuant to the City approval of the Project, the DEVELOPER has obtained
- certain entitlements to develop the Property and the Project in the order and manner set forth

therein, subject to certain conditions and environmental mitigation measures, which include
DEVELOPER’s obligation to ensure timely extension of public water service to the Project,
including, but not limited to ‘the construction of off-site water transmission lines, wells and

reservoirs to meet the daily water service demand-for the Project; and
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D. The DISTRICT is a responsible agency pursuant to the California Environmental
Quality Act (“CEQA”) (Public Resources Code Sections 21000 et seq.) with respect to the
environmental impact report certified by the City on . or about November 2004 (SCH
2004051026) (the “EIR”), which analyzed various environmental issues specific to the Project.
In approving this Agreement, the DISTRICT has (a) reviewed the land use entitlements approved

by the City and the EIR, and (b) considered the information contained therein; and

E. The Subdivision Laws establish as a condition precedent to the aﬁi)roval 6_f a final
map that DEVELOPER must have either (a) completed, in compliance with City and local public
agency standards, all the improvements and land development work required by the Subdivision

, DEVELOPER desires to design, install and complete the construction of the
Improvements (the “Work,” defined in Paragraph 2 below) in order to facilitate the timely
development of the Project, and to ensure that adequate public water service is available to the
Project when needed; and

G. DEVELOPER desires to enter into this Agreement,’ whereby DEVELOPER
promises to design, install and complete, at DEVELOPER’s own expense, certain off-site public
water facilities (the “Improvements”) required by the DISTRICT in connection with the Project,
which are more fully described on Exhibit “B” hereto and incorporated herein, DEVELOPER
further agrees to secure this Agreement by improvement security required by the Subdivision
Laws and DISTRICT Rules and Regulations, and approved by the DISTRICT. In consideration
of DEVELOPER’s performance hereunder, DEVELOPER desires to receive credit for certain
costs incurred in connection with the Work, in the form of a credit against the DISTRICT s
water service connection fees (“Connection Fee Credit”) or reimbursement; and

H. DISTRICT desires to be reimbursed for any costs and expenses incurred by
DISTRICT for design, plan check, inspection and construction: of the Improvements required to
provide public water service to the Project; and

. I The Tmprovements include public water service facilities which have been master
planned by the DISTRICT, and which are fmanced in whole or in part through the collection by
the DISTRICT of Connection Fees; and

I. DEVELOPER and the DISTRICT wish to enter into this Agreement, pursuant to
which DEVELOPER will prepare engineering plans for the construction of the Improvements
(the “Improvement Plans,” further defined in Paragraph 2 below) in conformance with

DISTRICT standards, and obtain approval of the DISTRICT of the Improvement Plans prior to
commencement of construction; and -

K. DEVELOPER will prepare engineering plans for construction, and then construct, 7
install and complete the Improvements at DEVELOPER’s full cost and expense, in accordance
with the Improvement Plans approved by the DISTRICT, subject to inspection, approval and
acceptance by the DISTRICT. ,
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L. DISTRICT has adopted a Connection Fee Study (the “Fee Study”, as defined in
Paragraph 2 below), which provides for the construction and financing of certain water service
facilities -(“Covered Improvements”) necessitated by new development within the District,
through the collection of Water Service Connection Fees (“Connection Fees”). The cost
estimates set forth in the Fee Study will form the basis for the preliminary estimate of
Connection Fee Credits or reimbursement to be provided DEVELOPER for construction of
Covered Improvements pursuant to this Agreement; and

M.  DEVELOPER recognizes that DISTRICT has relied on DEVELOPER’s
representations that it is ready, willing and able to commence and complete the construction of

o ..the.lmprovements__maiimcly. and profes sional_manneg‘andfthai.DISIEJCI_wﬂ.l be.damaged to. .

the extent of the cost of installation of the Improvements by DEVELOPER’s failure to perform
its obligations under this Agreement, including, but not limited to, DEVELOPER s obligation to
complete construction of the Improvements by the time established in this Agreement, such that
DISTRICT shall be entitled to all remedies available to it pursuant to this Agreement in the event
of a default by DEVELOPER: and :

N. The purpose of this Agreement is to set forth the obligations of the Parties with
respect to the financing and timing of design and construction of the Improvements necessary to
provide public water service to the Project, and to provide a mechanism by which certain of
DEVELOPER’s construction costs may be credited against Connection Fees or reimbursed.

NOW, THEREFORE, in consideration of the approval of this Agreement,
DEVELOPER and DISTRICT agree as follows:

1. Incorporation of Recitals. Each of the above Recitals is incorporated herein and
agreed upon by the Parties.
2 Definitions. In addition to the capitalized terms defined in the Recitals, the

following terms shall have the following meanings:

“Actual Cost” means the substantiated actual costs of installation and construction
of the Covered Improvements, which costs shall include, and be limited to those costs actually
incurred by DEVELOPER and contemplated by the Fee Study, and to the amounts set forth in
the Fee Study for the Work completed by DEVELOPER pursuant to this Agreement (“Eligible
Costs™), set forth in Exhibit “B” hereto. Actual Cost shall not include those costs incurred by
Developer for design, plan check, inspection or construction performed by the District pursuant
to this Agreement, or any additional costs incurred as a result of special arrangements or phasing
of construction, including, but not limited to, mobilization, storage of materials, and the like.

“Connection Fee” means the water service connection fee established by the
DISTRICT and charged to each ‘dwelling unit or other applicable unit of development, and in
effect at the time each water service connection is made to the DISTRICT’s water system, in
accordance with the DISTRICT’s adopted rules and regulations.

“Covered Improvements” means and shall be limited to those water service
(production, storage and transmission) improvements and projects described in the DISTRICT’s
2005/09 5-year Capital Improvement Program Water Projects list set forth in the Appendix to the
‘WPH/Desert Hot Springs :
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Fee Study, which will provide Expansion Related water service to the Project, and for which
Connection Fees are collected by the DISTRICT. The Covered Improvements are listed in
Exhibit “B” hereto. :

“Days” means calendar days, unless otherwise specified herein.

_ “Deposit” means a cash deposit posted by the DEVELOPER and received by the
DISTRICT as a condition of this Agreement, in an amount estimated to cover the DISTRICT’s
costs of administering this Agreement, including, but not limited to, costs of engineering review,
construction inspection, legal fees and other costs related ‘to DISTRICT"s acquisition of public
.. vright_o.bz\cay.mecessalzy_for_.constmction..o.f_thﬂlmpro.v.ements,uAaJ:I,cL.DlSTRICT.,‘administr:ation. of
this Agreement. ‘ :

“Dispute” means a claim, dispute or controversy, of whatever nature, arising out
of, in connection with, or in relation to the interpretation, performance or breach of this
Agreement. '

“District Engineer” means the designated District Engineer of the DISTRICT, or
his or her authorized representative, as designated by the District Engineer.

“Fee Sttidy” means the Water and Sewer Rate and Connection Fee Study prepared
by R.W. Beck, dated April 2004, and Water Connection Fee update, dated July 18, 2006, and
adopted by the Board of Directors of the District on August _ 2006.

_ “Improvement” means any one particular work of improvement included within
the Improvements set forth in Exhibit “B,” including Covered Improvements, and other
improvements which are required for the Project but not covered under the Fee Credit and
reimbursement provisions of this Agreement.

“Improvements” are defined in Recital “G” above.

“Imf)rovement Plans” means the final versions, as approved by the DISTRICT, of
each plan, legal description, plat, specification and cost estimate prepared as part of the
Improvements which are the subject of this Agreement.

“MSWD” means the Mission Springs Water District, the DISTRICT herein.

bonds or other security posted prior to commencement of construction and guaranteeing
completion of the Improvements and warranting the Improvements in accordance with the
DISTRICT’s rules and regulations.

“Security” means performance, labor and materials and maintenance (warranty)

“Work” means construction of the Improvements as defined in Recital G
hereinabove. :

3. Description of the Improvements. The Parties agree that the description of the
“Improvements” as set forth in Exhibit “B” to this Agreement is based upon preliminary
engineering plans and studies. This description is intended to roughly outline the scope of the

WPH/Desert Hot Springs
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works and improvements to be installed and constructed in connection with this Agreement. The
exact works and improvements comprising the Improvements shall be generally consistent with
the District’s adopted Capital ' Improvement Program, but may change as a result of site
requirements, changes in construction standards, geologic conditions, engineering constraints,
amendments to the Capital Improvement Program or DISTRICT Master Plan, or other factors.
The District Engineer, in his or her reasonable discretion, may approve substitute
Improyement(s) to replace some or all of the Improvement(s) set forth in Exhibit “B” to this
Agreement, if such substitute Improvement(s) would provide the Project services of a similar
nature to those provided by the Improvement(s) set forth in Exhibit “B” to this Agreement. The
Improvement Plans, as approved by the District Engineer and DEVELOPER, shall govern the
“~composition-of-the-off-site-ITmprovements to- the-extent they-confliet-with-the -deseriptions set
forth in Exhibit “B” to this Agreement.

4.+ Schedule of Performance. Each Party shall perform and facilitate performance of
the Work in accordance with the schedule of performance attached as Exhibit “C” hereto and
incorporated herein (“Schedule of Performance”). The District Engineer, in his or her sole
discretion, may authorize acceptance of individual Improvements to accommodate phasing of
Project development; provided, however, that production, storage and transmission needs must
be complete and adequate for each phase of Project development before they are considered for
acceptance. In no instance will water service be provided by the DISTRICT to the Project, or
any part or phase thereof, without corresponding sewer service; nor will sewer service be
provided by the DISTRICT to the Project, or any part or phase thereof, prior to the completion
and acceptance of the Improvements. In no instance will completion of the 1530 transmission
line be segregated from completion of any part or portion of the Project construction. The
DISTRICT will not approve or accept any on-site water improvements until all related
Improvements have been completed and accepted by the DISTRICT.

5. DEVELOPER’s Obligations. DEVELOPER shall:

a. Upon execution of this Agreement, post with the DISTRICT the Deposit
in the initial amount of Twenty Five Thousand Dollars ($25,000.00), plus one hundred percent
(100%) of the contract obligation of the DISTRICT for construction management and inspection
services for the work. DEVELOPER shall post additional Deposit funds as requested by the
DISTRICT from time to time, to cover additional DISTRICT expenses incurred or anticipated by
the DISTRICT to be incurred to administer this Agreement. DEVELOPER shall post additional
Deposit funds with the DISTRICT within ten (10) days following DEVELOPER’s receipt of
such request.

b.  Complete and submit to the DISTRICT for review, by the time established
in the Schedule of Performance, the Improvement Plans in accordance with the DISTRICT’s
standards and requirements, and a registered engineer’s updated estimate of cost for constructing
the Improvements (“Updated Cost Estimate”). The Improvement Plans and Updated Cost
Estimate shall be subject to approval by the DISTRICT, which approval shall not be
unreasonably withheld or delayed. DEVELOPER shall submit adequate plans for the
Improvements, and make appropriate corrections as indicated by the District Engineer, subject to
DISTRICT review and approval. If the DISTRICT disapproves the Improvement Plans, or any
part thereof, the DEVELOPER shall re-submit the corrected plans with all required

WPH/Desert Hot Springs
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modifications, prior to approval. The Improvement Plans and Updated Cost Estimate must be
approved by the DISTRICT, all required certificates of insurance and insurance endorsements,
Security, permits and environmental clearances must be on file with the DISTRICT, and the
Deposit required hereinabove must be posted by Developer prior to commencement of any
construction by the DEVELOPER, in order to qualify those costs for Connection Fee Credits or
reimbursement as set forth in Paragraph 28 of this Agreement.

‘ o For any work not initiated as of the date of this Agreement, DEVELOPER
shall prepare bid and contract documents and submit these documents to the DISTRICT for
approval prior to bid or award of any construction contract for the Improvements. DEVELOPER
--shall-comp et—i—t-ivel-y-Abird--the—-e91-1&tmetéen—-eentmet&—&nd—awafdrrﬂtla&eeHt-rﬂet(-s} for-construction-of
the Improvements to the lowest responsible bidder in accordance with Public Contract Code
requirements. DEVELOPER shall submit all supporting contractor invoices and payment
requests to the DISTRICT for review, prior to making any payments to  contractors.
DEVELOPER or its contractor will be required to certify, under penalty of perjury that the bid,
confract award and wage requirements of this. Agreement have been strictly met, and to certify
the Actual Costs, as a condition of receiving Connection Fee Credit pursuant to this Agreement.

d. To the extent required by Labor Code Section 1720, DEVELOPER and its
contractors shall pay prevailing wages for 4ll work performed in connection with the Work,
including for the construction, alteration, demolition, installation, or repair for construction of the
Improvements required by this Agreement. In accordance with the provisions of Section 1773 of
the Labor Code of the State of California, the DISTRICT has obtained the general prevailing rate
of per diem wages and the general rate for holiday and overtime work in this locality for each
craft, classification, or type of workman needed to perform the work required by this Agreement
from the Director of the Department of Industrial Relations. These rates are on file with the
District Engineer and copies may be obtained at cost at the DISTRICT’s Offices. DEVELOPER
shall post a copy of such wage rates at the job site and shall pay the adopted prevailing wage rate
as.a minimum. DEVELOPER shall comply with the provisions of Sections 1773.8, 1775, 1776,
17775, 1777.6 and 1813 of the Labor Code and other applicable laws and regulations with
respect to the payment of prevailing wages. Pursuant to the provisions of 1775 of the Labor
Code, DEVELOPER shall forfeit to the DISTRICT, as a penalty, the sum of Fifty Dollars
($50.00) for each calendar day, or portion thereof, for each laborer, worker, or mechanic
employed, paid less than the stipulated prevailing rates for any work done under this Agreement,
by it or by any subcontractor under it, in violation of the provisions of the Agreement or in
violation of any applicable laws or regulations pertaining to the payment of prevailing wages.

: e. Post insurance, insurance endorsements and certificates of insurance with
the DISTRICT in the form and amounts as required by the DISTRICT, prior to commencement
of construction.

; Obtain and file all required permits, approvals and environmental
clearances required for construction of the Improvements with the DISTRICT prior to
commencement of construction. '

g. Post all required Securities with the DISTRICT prior to commencement of
construction of the Improvements.

WPH/Desert Hot Springs
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h. Furnish the necessary materials for completion of the Improvements in
conformity with the Improvement Plans and DISTRICT standards. '

1. Acquire and dedicate, or pay the cost of acquisition by DISTRICT, of all
right-of-way, easements and other interests in real property for construction or installation of the
Improvements, free and clear of all conflicting liens and encumbrances, as set forth in
Paragraph 7 hereof. The DEVELOPER’s obligations with regard to acquisition by DISTRICT of
off-site right-of-way, easements and other interests in real property shall be subject to a separate
Agreement between DEVELOPER and DISTRICT.

e Construct . the Tmprovements  in__accordance _with the approved
Improvement Plans and the requirements of this.Agreement, and in accordance with any other
applicable DISTRICT requirements and conditions, subject to inspection and approval by the
“ DISTRICT. ' :

k. Submit engineering as-built drawings for all Improvements, prior to
acceptance by the DISTRICT.

1. Each of the requirements of this Paragraph 5 is considered a condition
precedent to the DISTRICT’s obligation to provide, or DEVELOPER’s right to receive,
Connection Fee Credit or reimbursement pursuant to Paragraph 28 of this Agreement.

6. DISTRICT’s Obligations. DISTRICT shall:

a. Review and approve, or disapprove the Improvement Plans and the
Updated Cost Estimate within twenty (20) working days of receiving the same. If DISTRICT
disapproves the Improvement Plans, for any reason, or the Updated Cost Estimate, it shall state
the reasons for such disapproval and modifications required to secure DISTRICT’s approval.
Thereafter, DEVELOPER shall submit revised Improvement Plans for DISTRICT review in
accordance with the provisions of this Paragraph.

. b Review and approve, or disapprove and provide the written response
described below, the bid and contract documents submitted in accordance with Paragraph 5.c.
above within twenty (20) working days of receiving the same. If DISTRICT disapproves the bid
and contract documents, it shall state the reasons for such disapproval and modifications required
to secure DISTRICT’s approval. Thereafter, DEVELOPER shall submit revised bid and contract
documents for DISTRICT review in accordance with the provisions of this Paragraph.

(Y Review and approve, -or disapprove and provide the written response
described below, contractor invoices.and payment requests for competitively bid contracts under
this Agreement within twenty (20) working days of receiving same. If DISTRICT disapproves
the contractor invoices and payment requests, it shall state the reasons for such disapproval and
modifications required to secure DISTRICT’s approval. Thereafter, DEVELOPER shall submit
revised contractor invoices and payment requests for DISTRICT review in accordance with the
provisions of this Paragraph. ' '

d. Assist DEVELOPER with acquisition of right-of-way, easements and
other interests in real property required for construction or installation of the Improvements.

‘WPH/Desert Hot Springs
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e, Timely inspect Imprbvement(s) in accordance with Paragraph 10 of this
Agreement. ' ‘

f. Timely accept completed Improvement(s) in accordance with
Paragraph 11.c. of this Agreement.

7 Acquisition and Dedication of Easements, Rights-of-Way or other Property
Interests. If any of the Improvements contemplated by this Agreement is to be constructed or -
installed on land not owned by DEVELOPER, no construction or installation on that land shall
be commenced before: . '

_ a. The offer of dedication to DISTRICT of appropriate right-of-way,
easements, or other required interest in real property, and appropriate authorization from the
property owner to allow construction or installation of the Improvements, has been received by
the DISTRICT; or

b. The issuance by a court of competent jurisdiction pursuant to the
State Eminent Domain Law of an order of possession for the required right-of-way, easements or
other required interest in real property has been granted. DEVELOPER shall comply in all
respects with the order of possession. '

If, due to a delay in acquiring necessary real property interests, DEVELOPER is unable
to construct Improvements or perform any other obligation of this Agreement within the
timeframes required by the Schedule of Performance, DEVELOPER shall be entitled to a

reasonable extension of time to complete such performance.

8. Security. DEVELOPER shall at all times guarantee DEVELOPER’s performance
of this Agreement by fumishing to DISTRICT, and maintaining, good and sufficient security as
required by the DISTRICT on forms approved by DISTRICT for the purposes and in the
amounts as follows: ;

a. To assure faithful performance of this Agreement in regard to said
Improvements in an amount of one hundred percent (100%) of the Estimated Costs; and

b To secure payment to any contractor, subcontractor, persons renting
equipment, or furnishing labor materials for the Improvements required to be constructed or
installed pursuant to this Agreement in the additional amount of fifty percent (50%) of the
Estimated Costs; and ' :

c. To guarantee or warranty the work done pursuant to this Agreement for a
period of one (1) year following acceptance thereof by DISTRICT against any defective work or
labor done or defective materials furnished, in the amount of one hundred percent (100%) of the
Estimated Costs of the Improvements. -

d. The Security required by this Agreement shall be posted prior to
construction and shall be kept on file with the District Engineer. The terms of the Security
-documents referenced in the Recitals of this Agreement are incorporated into this Agreement by
this reference. If any Security is replaced by another approved security, the replacement shall be

WPH/Desert Hot Springs
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filed with the District Engineer and, upon filing, shall be deemed to have been made a part of and
incorporated into this Agreement. Upon filing of a replacement security with the District
Engineer, the former Security shall be released.

9, Alterations to Improvement Plans.

-2, Any changes, alterations or additions to the approved Improvement Plans
and/or specifications to the Improvements, not exceeding ten percent (10%) of the original
Estimated Cost of the Improvements, which are mutually agreed upon by the DISTRICT and
DEVELOPER, shall not relieve the improvement security given for faithfil performance of this
- Agreement.--In the event such.changes,.alterations, or additions. which are mutually agreed upon
by DISTRICT and DEVELOPER exceed ten percent (10%) of the original Estimated Cost of the
Improvements, DEVELOPER shall provide improvement security for faithful performance as
required by Paragraph 8 of this Agreement for one hundred percent (100%) of the total estimated
cost of the Improvement as changed, altered, or amended, minus any completed partial releases
allowed by Paragraph 11 of this Agreement.

. b.. The DEVELOPER shall construct the Improvements in accordance with'
the approved Improvement Plans. DISTRICT reserves the right to modify the standards
applicable to the Project, the Improvements and this Agreement, when the Board of Directors has
determined that such modifications are necessary to protect the public health, safety and welfare.
If modifications are approved by the Board of Directors pursuant to this subparagraph,
consideration shall be given by the Board of Directors to amending the Connection F ee, and the
Connection Fee credit and reimbursement amount provided in Paragraph 28 and Exhibit B
hereto, to reflect increased costs incurred by DEVELOPER related thereto. e

10. - Inspection. DEVELOPER shall at all times maintain proper facilities and safe
access for inspection of the Improvements by DISTRICT inspectors and to the businesses or
residences wherein any Work is in progress. DISTRICT shall have the right to enter any
construction site at any time to inspect the Work or the progress of construction of the
Improvements that are the subject of this Agreement. Upon completion of the Improvements the
DEVELOPER may request a final inspection by the District Engineer, or the District Engineer’s
authorized representative. The DISTRICT shall cause such final inspection to take place within
five (5) business days after DEVELOPER’s request. If the District Engineer, or the designated
representative, determines that the Improvements have not been completed in’ accordance with
this Agreement, the District Engineer, or his/her designated representative, shall notify
DEVELOPER in writing of corrections required to obtain certification of the Improvements.
Thereafter, DEVELOPER shall correct noted defects and DISTRICT shall re-inspect the
Improvement(s) in accordance with the procedure set forth in this Paragraph. If the District
Engineer, or the designated representative, determines that the Improvements have been
completed in substantial conformance with this Agreement, then the District Engineer shall
certify the completion of the Improvements to the DISTRICT’s Board of Directors for
acceptance. DEVELOPER shall bear all reasonable costs of inspection and certification.

11.  Release of Securities. Subject to acceptance of the Improvements and approval
by the DISTRICT’s Board of Directors, the Securities required by this Agreement shall be
released as follows:

WPH/Desert Hot Springs
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a. Security given for faithful performance of any act, obligation, work or
agreement shall be released upon the final completion and acceptance of the act or work, subject
to the provisions of Subparagraph b. hereof,

b. In accordance with the requirements of Government Code
Section 64999.7, the District Engineer shall allow a partial release of faithful performance
Security pursuant to the following procedures. No partial release of Securities for labor and
" materials shall be allowed. '

(1)  DEVELOPER shall have one opportunity to engage in the process
.of partial release of performance Securities as described in this Subparagraph b. hetween the start
of work and completion and acceptance of all work on the Improvements. The process allowing
for a partial release of performance security shall occur only when the cost estimate of the
remaining work does not exceed twenty percent (20%) of the total original performance security.

(2) At such time that the DEVELOPER believes that the obligation to
perform the work for which the performance Security was required is complete, the
DEVELOPER may notify the District Engineer in writing of the completed work and shall
include with such notification a written list of work completed. Upon receipt of the written
notice, the District Engineer shall have ten (10) business days to review and comment or approve
the completion of the required work. If District Engineer determines that the Work is
constructed in substantial conformance with the approved Improvement Plans and the terms of
this Agreement, the District Engineer shall find the Work to be complete. If the District
Engineer does not agree that all work has been completed in accordance with the approved
- Improvement Plans or in accordance with ‘this Agreement, he or she shall supply to the
DEVELOPER a list of all remaining work to be completed.

(3) Within forty-five (45) days of receipt of the list of remaining work
from the District Engineer, the DEVELOPER may then provide cost estimates for all remaining
work for review and approval by the District Engineer. Upon receipt of the cost estimates, the
District Engineer shall then have ten (10) business days to review, comment, and approve,
modify, or disapprove those cost estimates.

(4)  If the District Engineer approves the cost estimate, the District
Engineer shall release all performance security except for performance security in an amount up
to two hundred percent (200%) of the cost estimate of the remaining work. Substitute bonds or
other security may be used as a replacement for the performance security, subject to the approval
‘of the District Engineer in accordance with the standards for approval of the original bonds. If
substitute bonds or other security is used as a replacement for the performance security released,
the release shall not be effective unless and until the District Engineer receives and approves that
form of replacement security as provided for the original security. A reduction in the
performance security, authorized under this Subparagraph, is not, and shall not be deeméd to be,
an acceptance by the District Engineer or the DISTRICT of the Improvements, and the risk of
loss or damage to the Improvements and the obligation to maintain the Improvements shall
remain the sole responsibility of the DEVELOPER until all Improvements have been accepted
by the DISTRICT’s Board of Directors and all other required improvements have been fully
completed in accordance with the approved Improvement Plans and this Agreement.

WPH/Desert Hot Springs
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(5)  The DEVELOPER shall be under the affirmative duty to continue
to construct the Improvements in accordance with the Improvement Plans until all remaining
items are accepted by the DISTRICT’s Board of Diréctors.

C Within ten (10) business days of completion, as determined by the District
Engineer pursuant to Subparagraph b.(2) above, the District Engineer shall notify the
DEVELOPER that he or she has determined the Improvements to be complete. The release of
any remaining performance security shall be placed upon the next available regular agenda of the
DISTRICT’s Board of Directors for acceptance of the Improvements and approval of the release
of any remaining performance security. Such acceptance shall not constitute a waiver of defects
- by PISTRICT: ~-As-used-in this-Agreement the-term-“completion’ shall- mean-that-all-items-of
work necessary to complete the Improvements in accordance with the Improvement Plans have
been constructed to the satisfaction of the District Engineer and that no items remain on the
punch list prepared by the District Engineer, or upon acceptance by the DISTRICT of a
particular facility. “Completion” shall rot mean partial use or beneficial use of the

Improvement, unless otherwise authorized in writing by the District Engineer.

d. Within forty-five (45) days following the expiration of the time within
which claims of lien are required to be recorded pursuant to Article 3 (commencing with
Section 3114) of Chapter 2 of Title 15 of Part 4 of Division 3 of the Civil Code and acceptance
of the Improvements, the Security given to secure payment to the contractor, his or her
subcontractors and to persons furnishing labor, materials or equipment shall be reduced to an
amount equal to the total claimed by all claimants for who lien have been filed and of which
notice has been given to the legislative body, plus an amount reasonably determined by the
District Engineer to be required to assure the performance of any other obligations secured by
the Security. (Section 3116 of the Civil Code currently provides that such liens must be recotded
within (1) ninety (90) days after completion of the Improvement if no notice of completion or
cessation has been recorded or (2) thirty (30) days after recordation of a notice of completion or
a notice of cessation.) The balance of the security shall be released upon the settlement of all
claims and obligations for which the security was given. '

e. No security given for the guarantee or warranty of work shall be released
until the expiration of the warranty period and until any claims filed during the warranty period
have been settled. As provided in Paragraph 14, the warranty period shall not commence until
final acceptance of all the work and Improvements by the DISTRICT s Board of Directors.

T The DISTRICT may retain from any security released, .an amount
sufficient to cover costs and reasonable expenses and fees, including reasonable attorneys’ fees
and all costs of enforcement of any obligation under this Agreement.

g Injury to Improvements, Public Property or Public Utility Facilities.
DEVELOPER shall replace or have replaced, or repair or have repaired, as the case may be, all
Improvements, public utility facilities and surveying or subdivision monuments which are
destroyed or damaged as a result of DEVELOPER’s performance of any Work under- this
Agreement. DEVELOPER shall bear the entire cost of replacing or repairing the same, whether
such property is owned by the United States or any agency thereof, or the State of California, or
any agency ‘or political subdivision thereof, or by the City of Desert Hot Springs, or by the
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DISTRICT, or any public or private utility corporation or by any combination of such owners. If
such damage or destruction is reasonably and unavoidably caused during DEVELOPER’s
performance of the Work, the costs of replacement or repair shall be eligible for Connection Fee
Credits. Any repair or replacement shall be to the satisfaction, and subject to the approval, of the
District Engineer.

12. Permits. Subject to reimbursemient pursuant to Paragraph 28, DEVELOPER
shall, at DEVELOPER’s expense, obtain all necessary permits and licenses for the construction
and installation of the Improvements, give all necessary notices and pay all fees and taxes
required by law. DISTRICT shall cooperate and provide reasonable assistance as necessary for
- DEVELOPER-to -obtain - necessary-permits,- licenses -and-approvals. - - Such- cooperation-may
include the execution of the applications, submittals or other documents as may be required by
any governmental agencies for the completion of the Work.

13.  Default of DEVELOPER. Subject to the notice and cure provision set forth in
Paragraph 31 of this Agreement, the following shall constitute DEVELOPER defaults:

a. Default of DEVELOPER shall include: (1) DEVELOPER’s failure to
timely perform obligations under this Agreement pursuant to the Schedule of Performance;
(2) DEVELOPERs failure to timely cure any defect in the Improvements; (3) DEVELOPER’s
failure to perform substantial construction activities for a period of thirty (30) days after
commencement of the Work; (4) DEVELOPER s insolvency, appointment of a receiver, or the
filing of any petition in bankruptcy either voluntary or involuntary which DEVELOPER fails to
discharge within thirty (30) days; (5) the commencement of a foreclosure action against the
Project or a portion thereof, or any conveyance in lieu or in avoidance of foreclosure; or
- (6) DEVELOPER’s failure to perform any other material obligation under this Agreement, as
may be determined by the Board of Directors of the DISTRICT, in its sole discretion.

b. The DISTRICT reserves to itself all remedies available to it at law or in
equity, including the right to pursue specific performance in the event of a breach of
DEVELOPER’s obligations under this Agreement. The DISTRICT shall have the right, subject
to this Paragraph, to draw upon or utilize the appropriate Security to mitigate DISTRICT's’
damages in event of default by DEVELOPER. The right of DISTRICT to draw upon or utilize
the Security is additional to and not in lieu of the other remedy reserved herein. It is specifically
recognized that the estimated costs and security amounts may not reflect the actual cost of
construction or installation of the Improvements and, therefore, DISTRICT’s damages for
DEVELOPER’s default shall be measured by the cost of completing the required Improvements.
The sums provided by the improvement Security may be used by DISTRICT for the completion
of the Improvements in accordance with the Improvement Plans and specifications contained
herein.

& In the event of DEVELOPER’s default under this Agreement,
DEVELOPER authorizes DISTRICT to perform such obligation twenty (20) days after mailing
written notice of default to DEVELOPER and to DEVELOPER s surety, and agrees to pay the
entire cost of such performance by DISTRICT.

d. DISTRICT may, but is not required to, take over the work and prosecute
the same to completion, by contract or by any other method DISTRICT may deem advisable, for
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the account and at the expense of DEVELOPER, and subject to the limits of the Security,
DEVELOPER’s Surety shall be liable to DISTRICT for any excess cost or damages occasioned
DISTRICT thereby; and, in such event, DISTRICT, without liability for so doing, may take
possession of, and utilize in completing the Work, such materials, appliances, plant and other
property belonging to DEVELOPER as tnay be on the site of the Work and necessary for
performance of the Work.

e Failure of DEVELOPER to comply with the terms of this Agréement shall
constitute consent to the filing by DISTRICT of a notice of violation against all the lots in the
Project, and to refuse to provide water or sewer service to the Project. The remedy provided by
this- Subparagraph -is-in.-addition -to--and- not-in..lieu- of - other-remedies. .reserved. .herein.
DEVELOPER agrees that the choice of remedy or remedies for DEVELOPER s breach shall be
in the discretion of DISTRICT.

f. . Inthe event that DEVELOPER fails to perform any obligation hereunder,
DEVELOPER agrees to pay all costs and expenses incurred by DISTRICT in securing
performance of such obligations, including costs of suit and reasonable attorney’s fees,

g The failure of DISTRICT to take an enforcement action with respect to a
default, or to declare a breach, shall not be construed as a waiver of that default or breach or any
subsequent default or breach of DEVELOPER.

14, Warranty. DEVELOPER shall guarantee or warranty the Work done and
Improvements constructed pursuant to this Agreement for a period of one year after the earlier of
the date of final acceptance of the Improvements by the DISTRICT. Where certain
Improvements have been authorized by the DISTRICT to be constructed in phases or sections,
the one (1) year warranty period shall commence after DISTRICTs acceptance of the last
completed portion of each authorized phase or section of the Improvements. If within the
warranty period any Improvement or part of any Improvement done, furnished, installed,
constructed or caused to be done, furnished, installed or constructed by DEVELOPER fails to
fulfill any of the requirements of this Agreement or the Improvement Plans, DEVELOPER shall
without delay and without any cost to DISTRICT, repair or replace or reconstruct any defective
or otherwise unsatisfactory part or parts of the work or structure. Should DEVELOPER fail to
act promptly or in accordance with this requirement, DEVELOPER hereby authorizes
DISTRICT at DISTRICT s option; to perform the work after providing DEVELOPER notice and
an opportunity to cure pursuant to Paragraph 31 of this Agreement. DEVELOPER agrees to pay
the cost of such work borne by DISTRICT. Should the DISTRICT determine that any urgency
requlres repairs or replacements to be made before DEVELOPER can be notified, DISTRICT
may, in its sole discretion, make the necessary repairs or replacement or perform the necessary
work and DEVELOPER shall reimburse DISTRICT’s cost of such repairs.

15. DEVELOPER Not Agent of DISTRICT. Neither DEVELOPER nor any of
DEVELOPER’s agents or contractors are or shall be considered to be agents of DISTRICT in
connection with the performance of DEVELOPER’s obligations under this Agreement.

1. | Injury to Work. Until such time as the Improvements are accepted by DISTRICT,
DEVELOPER shall be responsible for and bear the risk of loss to any Improvement(s)
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constructed or installed and also be responsible for the care, maintenance of, and damage to such
Improvements. DISTRICT shall not, nor shall any officer or employee thereof, be liable or
responsible for any accident, loss or damage, regardless of cause, happening or occurring to the
Improvements specified in this Agreement prior to the completion and -acceptance of said
Improvements, unless such accident, loss or damage is caused by the active negligence or willful
misconduct of DISTRICT or its officers or employees. All such risks shall be the responsibility
of and are hereby assumed by DEVELOPER.

17. Other Agreements. Nothing contained in this Agreement shall preclude
DISTRICT from expending monies pursuart to Agreements concurrently or previously executed

- ‘between--the--parties; -or- from--entering —into--Agreements.- with —otherdevelopers.for . the.

apportionment of costs of public water infrastructire, or other improvements, pursuant to the
provisions of the DISTRICT’s ordinances and regulations providing therefore, nor shall anything

. in this Agreement commit DISTRICT to any such apportionment.

18.  DEVELOPER’s Obligation to Warn Public During Construction. Until final
acceptance of the Improvements, DEVELOPER shall give good and adequate warning to the
public of each and every dangerous condition existent in said Improvements, or any of them, and
will take all reasonable actions to protect the public from such dangerous condition.

19. Vestiﬁ,é of Ownership. U}Son acceptance of the Improvements by DISTRICT’s
Board of Directors and recordation of the Notice of Completion, ownership of the Improvements
constructed pursuant to this Agreement shall vest in DISTRICT.

20.  Indemmity/Hold Harmless. DISTRICT or any officer or employee thereof shall
not be liable for injury to persons or property occasioned by reason of the acts or omissions of
DEVELOPER, its agents or employees in the performance of this Agreement, except to the
extent such injuries are caused by the active negligence or willful misconduct of DISTRICT, its
agents or employees. DEVELOPER further agrees to protect and hold harmless DISTRICT, its
officials and employees from any and all claims, demands, causes of action, liability or loss of
any sort (collectively, “Claims™), because of, or arising out of, the DISTRICT’s approval of this
Agreement, or any acts or omissions of DEVELOPER, its agents or employees in the
performance of this Agreement, including all claims, demands, causes of action, liability, or loss
because of, or arising out of, in whole or in part, the design or construction of a not yet accepted
Improvement, except to the extent such Claims are caused by the active negligence or willful
misconduct of DISTRICT, its agents or employees. This indemnification and agreement to hold
harmless shall extend to injuries to persons and damages or taking of property resulting from the
design or construction of said Improvements as provided herein, and in addition, to adjacent
property owners as a consequence of the diversion of waters from the design or construction of
the Improvements. Until expiration of the warranty period specified by Paragraph 14 hereof,
acceptance by the DISTRICT of the Improvements shall not constitute an assumption by the
DISTRICT of any responsibility for the design or construction of the Improvements pursuant to
the approved Improvement Plans, regardless of any negligent action or inaction taken by the
DISTRICT in approving the Improvement Plans, unless the particular Improvement design was
specifically required by DISTRICT over written objection by DEVELOPER submitted to the
District Engineer before approval of the particular’ Improvement design, which objection
indicated that the particular Improvement design was dangerous or defective and suggested an
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alternative safe and feasible design. After acceptance of the Improvements, the DEVELOPER
shall remain obligated to eliminate any defect in design or construction, and for any dangerous
condition caused by the design or construction defect; provided, however, that DEVELOPER
shall not be responsible for routine maintenance following acceptance of the Improvements by
the DISTRICT. It is the intent of the parties that DEVELOPER shall remain responsible for all
hability for design and construction defects, and for dangerous conditions of the of the
Improvements installed or Work performed by DEVELOPER pursuant to this Agreement and
.that DISTRICT shall not be liable for any negligence, nonfeasance, misfeasance or malfeasance
in approving, reviewing or inspecting any work or construction for the term of any applicable
statute of limitations. Except during construction and throughout the warranty period specified
by Paragraph 14 hereof, the Tmprovement Security shatl not-be required-to-cover the-provisions
of this Paragraph. ‘

21 Sale or Disposition of Project.

.oa Bxcept as provided herein, sale or other disposition of the Property will
- not relieve DEVELOPER from the obligations set forth herein. If DEVELOPER sells the
Property and the Project to any other person, the DEVELOPER may request a novation of this
Agreement and a substitution of Security. Upon approval of the novation and substitution of
Securities, which approval shall not be unreasonably withheld, conditioned or delayed,, the
DISTRICT shall authorize a release of this Agreement and a release of the Securities required by
this Agreement. Nothing in the novation shall relieve the DEVELOPER of the obligations under
this Agreement for the work or improvement done by DEVELOPER. DISTRICT shall have sole
discretion in determining whether the sale or other disposition of any portion, phase or part of the
Property or the Project shall relieve the DEVELOPER from its obligations hereunder.
DEVELOPER shall reimburse the DISTRICT its cost of reviewing any request pursuant to this
Paragraph, which costs may include the DISTRICT’s review of the financial responsibility of
DEVELOPER’s proposed successor or assign. DEVELOPER shall cooperate with the
DISTRICT and provide all information and documentation reasonably requested by DISTRICT
in reviewing DEVELOPER’s request.

b. The provisions of subdivision a shall not apply to the sale of any
residential lot which has been subdivided and developed and is individually (and not in “bulk”)
sold to a member of the public or other ultimate user in accordance with this provision.
Notwithstanding any other provisions of this' Agreement, this Agreement shall terminate with
respect to any lot and any such lot shall be released and no longer be subject to this Agreement
without the execution or recordation of any further document, upon satisfaction of all of the
following conditions: ‘ -

(1) ~ The lot has been subdivided and individually (and not in “bulk™)
sold to a member of the public or other ultimate user for residential purposes; and

(2)  The District has authorized the connection of the residence
constructed on the lot to the District’s water and sewer service facilities; and

(3) A Certificate of Occupancy has been issued for the residence on
the lot. '
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22.  Assignment. This Agreement shall apply to, bind and inure to the benefit of the
Parties and their respective successors and assigns.

23.  Time of the Essence. Time is of the essence of this Agreement.

24.  Time for'Completion of Work/Extension.

a. DEVELOPER and DISTRICT shall perform their responsibilities under
this Agreement in accordance with the Schedule of Performance, attached hereto as Exhibit “C”
and incorporated herein. :

b. In the event good cause exists as reasonably determined by the District
Engineer, the time for completion of the Improvements and other performance of the Work
_hereunder may be extended. The extension shall be made in writing executed by the DISTRICT
Engineer. Any such extension may be granted without notice to DEVELOPER’s Surety and
shall not affect the validity of this Agreement or release the Surety or Sureties on any security
given for this Agreement. The District Engineer shall be the sole and final judge as to whether
or not good cause has been shown to entitle DEVELOPER to an extension. As a condition of
such extension, the District Engineer may require DEVELOPER to furnish new security
guaranteeing performance of this Agreement as extended in an iricreased amount as necessary to
compensate for any increase in construction costs as determined by the District Engineer.

25. Force Majeure. If delays occur in the performance of any obligations of
DEVELOPER required by this Agreement, through events or circumstances not withinthe
reasonable control of DEVELOPER, the DEVELOPER will not be considered to be in default of
its obligations to construct the affected Improvement or perform the affected Work.
DEVELOPER shall be excused for, among other things, any delays or defaults in the
performance of this Agreement unavoidably caused by DISTRICT or any other governmental
authority, acts of God, the elements (including storm or inclement weather), war, litigation,
strikes, walkouts or any other causes beyond DEVELOPER’s control. DEVELOPER shall
notify the DISTRICT of a force majeure event and anticipated duration of such delay as soon as
reasonably possible. In the event of a delay in completion of the Improvements which is not
within the control of the DISTRICT, the DISTRICT may, in its sole discretion, determine
whether to provide water and/or sewer service to any part or phase of the Project, and on what
terms and conditions such service may be provided.

26.  Legal Responsibilities. The DEVELOPER shall keep itself informed of all local,
State and Federal Laws and regulations which in any manner affect those employed by it or in
any way affect the performance of its obligations pursuant to this Agreement. The
DEVELOPER shall at all times observe and comply with all such laws and regulations and shall
require its contractors and subcontractors to comply with all such laws and regulations. The
DISTRICT, and its officers and employees, shall not be liable at law or in equity occasioned by
failure of the DEVELOPER to comply with this Paragraph.

27.  No Vesting of Rights. Performance by DEVELOPER of this Agreement shall not
be construed to vest DEVELOPER’s rights with respect to any change in any fee, regulation or
ordinance of the DISTRICT. .
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28.  Water Service Connection Fee Credit/Reimbursement.

a. In consideration of the DEVELOPER’s performance of the terms and
conditions of this Agreement as set forth hereinabove, the DISTRICT shall credit DEVELOPER
with water service Connection Fee Credits for each dwelling unit or other structure within the
PrOJect which requires water service that is connected to the DISTRICT’s water service system,
in accordance with the DISTRICT’s rules and regulations, until such time as DEVELOPER’s
Actual Costs of construction of the Covered Improvements have been reimbursed, or the
District’s obligation to provide reimbursement terminates pursuant to the terms of this

Agreement whichever occurs first.

b. If DEVELOPER has been fully relmbursed its Actual Costs of

construction of the Covered Improvements prior to build-out of the project, DEVELOPER shall
then be responsible for and shall pay the DISTRICT’s water service Connection Fees in effect at
the time of each subsequent connection within thé Project to the DISTRICT’s water service
system, in accordance with the DISTRICT’s rules and regulations then in effect.

G If DEVELOPER’s Actual Costs of construction of the Covered
Improvemen(s) exceeds the total number/amount of credits available for each Covered
Improvement (as set forth in Exhibit “B” hereto), the DISTRICT shall reimburse the excess
Actual Costs incurred by Developer as follows: .

(1)  The DISTRICT shall maintain a listing of developer projects
which the DISTRICT determines to benefit from the Covered Improvements, which are within

the 1530 and 1630 Zones and which are located within the geographical area bounded generally -

by Indian Avenue on the east and north, by Highway 62 on the west, and by 10th Avenue on the
south. As these prOJects develop, the DISTRICT shall make a minimum of thirty percent (30%)

~of the water service connection fees paid by those projects each year available for reimbursement

to DEVELOPER pursuant to this Agreement, until DEVELOPER has been fully reimbursed its
Actual Costs of construction of the Covered Improvements, subject to subparagraph (3)
hereinbelow.

(2)  The amount available for reimbursement to the DEVELOPER
pursuant to this provision shall be calculated by the DISTRICT within one hundred and twenty
(120) days of the close of 1ts Fiscal Year, and shall be paid to the DEVELOPER by December
31st of each year.

(3)  The DISTRICT’s reimbursement obligation under this Agreement
shall terminate ten (10) years after the DISTRICT’s acceptance of the Covered Improvements,
after which time DISTRICT shall have ng further reimbursement obligation.

29.  Determination of Actual’ Costs. The Actual Costs for which DEVELOPER is
entitled to Water Connection Fee Credits shall be calculated based on receipts, invoices and
other customary proofs of payment (“Evidence of Costs”). DEVELOPER shall keep a running
record of Actual Costs incurred in constructing the Covered Improvements. Each request for
final inspection of a Covered Improvement by DEVELOPER shall be accompanied by a
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statement of Actual Costs incurred as of that date together with Evidence of Costs. Within thirty
(30) days after acceptance of the Covered Improvement, DEVELOPER shall submit a final
statement of Actual Costs together with Evidence of Costs for the Covered Improvement.

30.  Notice and Cure Rights. Prior to declaring any default or exercising any remedy
under this Agreement, the non-defaulting Party (“Non Defaulting Party™) shall provide written
notice to the other Party (“Defaulting Party”) setting forth specifically the obligation which is not
being performed and requesting that the Defaulting Party cure such breach within fifteen (15)
days for monetary or fee credit obligations and thirty (30) days for other obligations or if, in the
reasonable discretion of the DISTRICT the performance of the non-monetary/fee credit
obligations cannot reasonably.be. cured within that time, then the Defaulting Party shall not be in
default if it commences to cure the default within such time limit and diligently effects such cure
thereafter. During the cure period, the DISTRICT may suspend its obligation to provide Fee
Credits to DEVELOPER pursuant to this Agreement.

31.  Notices. All notices required or provided for under this Agreement shall be in
writing and delivered in person or sent by mail, postage prepaid and addressed as provided in
this Paragraph. Notice shall be effective on the date it is delivered in person, or, if mailed, on the
date of deposit in the United States Mail. Notices shall be addressed as follows unless a written
change of address is filed with the DISTRICT:

Notice to DISTRICT: General Manager
MISSION SPRINGS WATER DISTRICT
66575 Second Street
Desert Hot Springs, CA 92240

Notice to DEVELOPER: Western Pacific Housing, Inc.)dfloc D.R.HorTON
Attn: AMY mopkE.
11870 Acree. sT, 5TE . 350
Rilersial, CA 92 505

32. everabﬂf_fx The provisions of this Agreement are severable. If any portion of
this Agreement is held invalid by a court of competent jurisdiction, the remainder of the
Agreement shall remain in full force and effect unless amended or modified by the mutual

~consent of the parties.

33.  Captions. The captions of this Agreement are for convenience and reference only
and shall not define, explain, modify, limit, exemplify, or aid in the interpreta_ltion, construction
or meaning of any provisions of this Agreement.

WPH/Desert Hot Springs
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34, Litigation or Arbitration. In the event that suit or arbitration is brought to enforbe- .
‘the terms of this contract, the prevailing party shall be entitled to litigation costs and reasonable
‘ attorney s fees.

35.  Entire Apreemenf. This Apreement constitutes the entire Agreement of the
parties with respect to the subject matter. All modifications, amendments, or waivers of the
terms of this Agreement must be in writing and signed by the appropriate representatives of the
parties, In the case of the DISTRICT, the appropriate party shall be the General Manager of the
DISTRICT.

o IN-WITNESS WHEREOQE, this Agrcemcni is executed by the Parttes hereto as .of the
date ﬁrst written above,

DEVELOPER S MISSION SPRINGS WATER D‘ISTRICT

ﬁyzw ﬁMﬂ%%A’Mﬂ—/

President of the ard of Directors

ATTEST:

— AW

Secretary to the Board of Directors

[If corporation, corporate seal and signatures of two (2) officers is required.]
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Exhibit “A”

Description of the Property and the Project
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LEGAL DESCRIPTION

Real property in the City of Desert Hot Springs , County of Riverside, State of California, described as
follows: ]

TENTATIVE TRACT MAP 32030-2, BEING A SUBDIVISION OF THE FOLLOWING DESCRIBED PROPERTY:
PARCEL NO. 1 '

THAT PORTION OF THE NORTHWEST % OF THE NORTHWEST 1 OF SECTION 28, TOWNSHIP 2

-SQU—"'Hal,—'MN‘GE—#AEKST—,;SANF-BERNARBING—BASEAN&ME—RIDEAW#FEG%LI@RN&ATA%GRD-I-N-G )

TO THE OFFICIAL GOVERNMENT PLAT THEREOF,

BEGINNING AT THE SOUTHEAST CORNER OF THE NORTHWEST % OF THE NORTHWEST 14 , OF SAID
SECTION; THENCE WESTERLY, ON THE SOUTH LINE OF SAID NORTHWEST % OF THE NORTHWEST 14
980.5 FEET, TO THE EAST LINE QF THAT CERTAIN 60 FOOT ROAD KNOWN AS 29 PALMS HIGHWAY;
THENCE NORTH 23° 01' 13" EAST ON THE NORTH LINE OF SAID SECTION 390.71 FEET TQ THE
NORTHEAST CORNER OF THE NORTHWEST % OF THE NORTHWEST ¥ OF SAID SECTION; THENCE
SOUTH 0° 09" 30" EAST, ON THE EAST LINE OF THE SAID NORTHWEST % OF THE NORTHWEST 14 QF
SAID SECTION, 1380.18 FEET, TO THE POINT OF BEGINNING. : :

EXCEPTING THEREFROM ¥z ON ALL OIL, GAS AND OTHER H:YDROCARBON SUBSTANCES UNDERLYING
SAID LAND AND %2 OF ALL OTHER MINERALS, AS RESERVED IN DEED FROM JOSEPH R. TROTTER,

HUSBAND AND WIFE FILED FOR RECORD MARCH 30, 1855,

' SAID PROPERTY IS ALSO SHOWRN AS PARCEL 2, 3 AND 4 ON RECORD OF SURVEY ON HILE IN BOOK 27

PAGE 65 OF RECORDS OF SURVEY, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA.
PARCEL NO. 2

THE NORTHEAST % OF THE NORTHWEST % AND THE NORTH % OF THE NORTHEAST ¥ dF SECTION
28, TOWNSHIP 2 SOUTH, RANGE 4 EAST, SAN BERNARDINO BASE AND MERIDIAN, STATE OF
CALIFORNIA, ACCORDING TO THE OFFICIAL GOVERNMENT PLAT THEREOF. _

PARCEL NO. 3

THE SOUTH %2 OF THE NORTHWEST ¥ OF SECTION 28, TOWNSHIP 2 SOUTH, RANGE 4 EAST, SAN
BERNARDINO BASE. AND MERIDIAN, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL
GOVERNMENT PLAT THEREOF.

PARCEL NO. 4

THE NORTH ¥ OF THE NORTH Y OF THE SOUTHEAST % OF THE NORTHEAST % OF SECTION 2,
TOWNSHIP 2 SOUTH, RANGE 4 EAST, SAN BERNARDINO BASE AND MERIDIAN, STATE OF CALIFORNIA,
ACCORDING TO THE OFFICIAL GOVERNMENT PLAT THEREOF.

PARCEL NO. 5

THAT PORTION OF THE SOUTHEAST % OF THE NORTHEAST ¥ OF SECTION 28, TOWNSHIP 2 SOUTH,
RANGE 4 EAST, SAN BERNARDINO BASE AND MERIDIAN, STATE OF CALIFORNIA, ACCORDING TO THE
OFFICIAL GOVERNMENT PLAT THEREOF.

BEGINNING AT THE SOUTHEAST CORNER OF SAID SOUTHEAST % OF THE NORTHEAST 14; THENCE
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WEST ON THE SOUTH LINE OF SAID SOUTHEAST ¥ 836 FEET; THENCE NORTH, PARALLEL WITH THE
EAST LINE OF SAID SOUTHEAST ¥ 209 FEET; THENCE EAST PARALLEL WITH SOUTH LINE OF SAID
SOUTHEAST ¥ TO EASTERLY LINE THEREOF; THENCE SOUTH OF THE EAST LINE OF SAID SOUTHEAST
Va 209 FEET TO THE POINT OF BEGINNING.

PARCEL NO 6

PARCEL 1 OF THE WEST ¥ OF SOUTHEASF Ys OF SEC.TION 28, IN TOWNSHIP 2 SOUTH OF RANGE 4
EAST OF THE SAN BERNARDING BASE AND MERIDIAN, STATE OF CALIFORNIA, ACCORDING TO THE
OFFICIAL GOYERNMENT PLAT THEREOF OF THE SURVEY OF THE SAID LAND, RETURNED TO THE
GENERAL LAND OFFICE BY ‘THE SURVEYOR GENERAL, SAID PARCEL BEING DETERMINABLE FROM THE
RECORD OF SURVEY RECORDED THE 14TH DAY OF JULY 1961 IN BOOK 34 PAGE 34 RECORDS OF

_ SURVEY; RECORBS OF RIVERSIDE:GOUNTY; CALIFORNIA.

PARCEL NO. 7

THE SOUTHWEST %4 OF SECTION 28, TOWNSHIP 2 SOUTH RANGE 4 EAST, SAN BERNARDINO BASE
AND MERIDIAN, STATE OF GALIFORNIA, ACCORDING TO THE OFFICIAL GOVERNMENT PLAT THEREQF.

EXCEPTING THEREFROM THE EAST Y2 OF THE SOUTHWEST V4.

ALSQ EXCEPTING THEREFROM THE EAST %2 OF THE NDRTHEAST Vs OF THE NORTHWEST 14 OF THE
SOUTHWEST Vs OF SAID SECTION.

ALSO EXCEPTING THEREFROM THE SOUTHERLY 40 £EET CONVEYED TO THE COUNTY OF RIVERSIDE
BY DEED FILED FOR RECORD JULY 26, 1949 AS INSTRUMENT NO.-3081 OF OFFICIAL RECORDS QF
RIVERSIDE COUNTY CAL'tFORNIA .

PARCEL NO. 8

THE EAST %2 OF THE SOUTHWEST %4, AND THE EAST ¥z OF THE NORTHEAST % OF THE NORTHWEST
Ya OF THE SOUTHWEST ¥ OF SECTION 28, TOWNSHIP 2 SOUTH, RANGE 4 EAST, SAN BERNARDINO -

BASE AND MERIDIAN, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL GOVERNMENT PLAT
THEREOF.

EXCEPTING THEREFROM THE SOUTHERLY 40 FEET AS CONVEYED TO THE COUNTY OF RIVERSIDE, BY

DEED RECORDED JULY 26, 1949 AS INSTRUMENT NQ 3081 OF OFFICIAL RECORDS OF RIVERSIDE
COUNTY, CALIFORNIA.

PARCEL NO 9

PARCEL 3 AND 4 OF THE WEST % OF SOUTHEAST ¥4 OF SECTION 28, IN TOWNSHIP 2 SOUTH OF

- RANGE 4 EAST OF THE SAN BERNARDINO BASE AND MERIDIAN, CALIFORNIA; ACCORDING TQ THE

OFFICIAL PLAT OF THE SURVEY OF THE SAID LAND; REFURNED TO THE GENERAL LAND OFFICE BY
THE SURVEYOR GENERAL, SAIDY PARCEL BEING DET'ERMINABLE FROM THE RECORD OF SURVEY

RECORDED THE 14TH DAY OF JULY 1961, IN BOOK 34 PAGE 48 OF RECGRDS OF SURVEY, RECORDS OF
RIVERSIDE COUNTY, CALIFORNIA.

PARCEL NO 10

PARCEL 2 OF THE WEST %2 OF THE SOUTHEAST ¥4 OF SECTION 28, TOWNSHIP 2 SOUTH, RANGE 4
EAST OF THE SAN BERNARDING BASE AND MERIDIAN, ACCORDING TO THE OFFICIAL PLAT OF THE
SURVEY OF SAID LAND, RETURNED TO THE GENERAL LAND OFFICE BY THE.SURVEYOR GENERAL, SAID
PARCEL BEING DETERMINABLE FROM THE RECORD) OF SURVEY RECORDED THE 14TH DAY OF LY,
1961 IN BOOK 34 PAGE 48 RECORDS OF SURVEYS, RECORDS OF RIVERSIDE GOUNTY, CALIFORNIA.
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PARCEL NO. 11

THAT PORTION OF THE EAST V2 OF SECTION 29, TOWNSHIP 2 SOUTH, RANGE 3 EAST, SAN
BERNARDINO BASE AND MERIDIAN, STATE OF CALIFORNIA ACCORDING TO THE OFFICIAL
GOVERNMENT PLAT THEREOF.

COMMENCING AT THE SOUTHEAST CORNER OF SAID SECTION 29; THENCE NORTHERLY ALONG THE
EASTERLY BOUNDARY OF SAID SECTION 29, A DISTANCE OF 1483 FEET TO THE TRUE POINT OF
BEGINNING; THENCE WESTERLY AND PARALLEL WITH THE SOUTHERLY BQUNDARY OF SAID SECTION
29, A DISTANCE QF 528 FEET; THENCE NORTHERLY AND PARALLEL WITH THE EASTERLY BOUNDARY
OF SAID SECTION 29, ADISTANCE OF 577 FEET; THENCE EASTERLY EAND PARALLEL WITH THE
SOUTHERLY BOUNDARY: OF SAID SECTION 29, A DISTANCE OF 528 FEET TO THE EASTERLY -

BOUNUARWF“SAIETSEG"FI@N‘ZQ“ﬁENﬁEﬁOUWERL?At@NG—THE'EA%TERH -BOUNDARY OF SAID- -
SECTION 29, A DISTANCE OF 577 FEET TOQ THE TRUE POINT OF BEGINNING.

PARCEL NO 12

THAT PORTION OF THE EAST %2 OF SEC]'ION 29, TOWNSHIP 2 SOUTH, RANGE 4 WEST, SAN

BERNARDING BASE AND MERIDIAN, STATE OF CALEIFORNIA, ACCORDING TO THE OFFICIAL
GOVERNMENT PLAT THEREOF. .

COMMENCING AT THE SOUTHEAST CORNER OF SAID SECTION 29; THENCE NORTHERLY ALONG THE

EASTERLY BOUNDARY OF SAID SECTION 25, A DISTANCE OF 906 FEET TO THE TRUE POINT OF

. BEGINNING; THENCE WESTERLY AND PARALLEL THE SOUTHERLY BOUNDARY OF SAID SECTION 29, A
DISTANCE OF 528 FEET THENCE NORTHERLY AND PARALLEL WETH THE EASTERLY BOUNDARY OF SAID

SECTION 29, A DISTANCE OF 577 FEET; THENCE EASTERLY AND PARALLEL WITH THE SQUTHERLY

& BOUN‘DARYQF SAID SECTION 29, M‘);ISTANCE QF 528 FEET TO THE EASTERLY BOUNDARY OF SAID
SECTION 29; THENCE SOUTHERLY ALONG THE EASTERLY BOUNDARY OF SAID SECTION 29, A

DISTANCE OF 577 FEET TO THE TRUE POINT OF BEGINNING.

PARCEL NO. 13
THE NORTH 165 FEET OF THE REAL PROPERTY DESCRIBED AS FOLLOWS:

THAT PORTION OF THE EAST %2 OF SECTION 29, TOWNSHIP 2 SOUTH, RANGE 4 EAST, SAN

BERNARDINQ BASE AND MERIDIAN, STATE OF CALIFORNIA, ACCORDING TQ THE OFFICIAL
GOVERNMENT PLAT THEREOF.

COMMENCING AT THE SOUTHEAST CORNER OF SAID SECTION 29; THENCE NORTHERLY ALONG THE
EASTERLY BOUNDARY QF SAID SECTION, A DISTANCE OF 329.0 FEET TO THE TRUE POINT OF
BEGINNING; THENCE WESTERLY AND PARALLEL WITH THE SOUTH BOUNDARY OF SAID SECTION, A
DISTANCE OF 528.0 FEET; THENCE NORTHERLY AND PARALLEL WITH THE EASTERLY BOUNDARY OF -
SAID SECTION, A DISTANCE OF 577.0 FEET; THENCE EASTERLY AND PARALLEL WITH THE SOUTH
BOUNDARY OF SAID SECTION A DISTANCE OF 528.0 FEET; THENCE SOUTHERLY ALONG THE EASTERLY
BOUNDARY OF SAID SECTION, A DISTANCE OF 5772.0 FEET TQ THE TRUE POINT OF BEGINNING.

PARCEL NQ 14

THAT PORTION OF THE EAST V2 OF SECTION 29, TOWNSHIP 2 SOUTH, RANGE 4 EAST, SAN
BERNARDINO BASE AND MERIDIAN, STATE OF CAE.IFORNIA, ACCORDING TQ THE OFFICIAL
GOVERNMENT PLAT THEREOF

COMMENCING AT THE SQUTHEAST CORNER OF SAID SECTION 28; THENCE NORTHERLY ALONG THE
EASTERLY BOUNDARY OF SAID: SECTION 29, A DISTANCE OF 329 FEET TQ THE TRUE POINT OF
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BEGINNING; THENCE WESTERLY AND PARALLEL WITH SOUTHERLY BOUNDARY OF SAID SECTION 29, A
DISTANCE OF 528 FEET; THENCE NORTHERLY AND PARALLEL WETH THE EASTERLY BOYNDARY OF
SAID SECTION 29, A DISTANCE OF 577 FEET; THENCE EASTERLY AND PARALLEL WITH THE

SOUTHERLY BOUNDARY OF SAID SECTION 29, A DISTANCE QF 528 FEET; THEREE SQUTHERLY AND
ALONG THE EASTERLY BOUNDARY OF SAID SECTION 29, A DISTANCE OF 577 FEET TO THE TRUE

POINT OF BEGINNING.

EXCEPTING THEREFROM THE NORTH 165 FEET THEREOF,
PARCEL NO. 15

THAT PORTION OF THE EAST % OF SECTION 29, TOWNSHIP 2 SOUTH, RANGE 4 EAST, SAN :
BERNARDINO-BASE-AND MERIDIAN,-STATE QF-CALIFORNIA; AEC@RDING TC} THE QFFLCIAL
G@VERNMENTPEA’F’FHEREOF-**f’"---—————————————— ———— e S

COMMENCING AT THE SOUTHEAST CORNER OF SAID SECTION 29; THENCE WESTERLY ALONG THE
SOUTHERLY BOUNDARY OF SAID SECTION 28, A DISTANCE OF 528 FEET TO THE TRUE POINT OF
BEGINNING; THENCE CONTINUING WESTERLY ALONG THE SAID SOUTHERLY BOUNDARY OF SAID
SECTION 28, A DISTANCE OF 528 FEET, THENCE NORTHERLY AND PARALLEL WITH THE FASTERLY
BOUNDARY OF SAID SECTION 29, A DISTANCE OF 2640 FEET; THENCE EASTERLY AND PARAELEL WITH
THE SOUTHERLY BOUNDARY OF SAID SECTION 24, A DISTANCE OF 528 FEET; "THENCE SQUTHERLY
AND PARALLEL WITH THE EASTERLY BOUNDARY OF SAID SECTION 29, A DISTANCE OF 2640 FEET TO
THE TRUE POINT OF BEGINNING.

‘PARCEL NO. 16

THE NORTHEAST % OF THE SOUTHEAST ¥ QF SECTION 28, TOWNSHIP 2 SOUTH, RANGE 4 EAST SAN
BERNARDING BASE AND MERIDIAN, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL - . '
GOVERNMENT PLAT THEREOF; AND THE NORTHEAST 4 OF THE SOUTHEAST % OF THE SOUTHEAST
¥4 OF SECTION 28, TOWNSHIP 2 SOUTH , RANGE 4 EAST, SAN BERNARDING BASE AND MEREDIAN
STATE QF CALIFORNIA, ACCORRING TQ THE OFHCIAL GOVERNMENT PLAT THEREOF.

PARCEL NO. 17

THE NORT[-IWEST Ya OF THE SOUTHEAST % OF THE SOUTHEAST Y% OF SECTION 28, TOWNSHIP 2

SOUTH, RANGE 4 EAST, SAN BERNARDINO BASE AND MERIDIAN, STATE OF CAL_{FORNIA ACCORDING
TO THE OFFICIAL GOVERNMENT PEAT THEREOF.

PARCEL NO. 18

- THE SOUTHWEST % OF THE SOUTHEAST % OF THE SQUTHEAST % OF SECTION 28, TOWNSHIP 2

SOUTH, RANGE 4 EAST, SAN BERNARDING BASE AND MERIDIAN, STATE OF CALIFORNIA, ACCORDING
TO THE OFFICIAL GOVERNMENT PLAT THERECF.

EXCEPTING THEREFROM THE SOUTHERLY 55 FEET THEREOF, AS GRANTED TO THE COUNTY OF
RIVERSIDE BY DEED RECORDED JULY 26, 1949 AS FILE NG 3084 AND BY DEED RECORDEDR SEPTEMBER
19, 1962 AS FILE NO. 87713 BOTH OF OFFICIAL RECORDS OF RIVERSIDE COUNTY.

APN: 667-080-004 and 667—080—005 and 667-080-006 and 667-090-004 and 667- 090-028 and 667-100-
002 and 667-100-003 and 667-100-004 and 667-100-005 and 667-106-006 and 667-109-007 and 667-
100-008 and 667-'100 010 and 667-100-011 and 667-120-016 and .667-120-024 and 667-120-025 and

- 667-120-026 and 667-120-027 and 667-080-002- 3 and 667-080-003-4
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Exhibit “B”
DESCRIPTION OF THE OFF-SITE WATER SYSTEM IMPROVEMENTS TO BE DESIGNED
AND CONSTRUCTED BY DEVELOPER (COVERED IMPROVEMENTS AND
IMPROVEMENTS REQUIRED TO BE DEDICATED TO THE DISTRICT):

A. COVERED IMPROVEMENTS (SUBJECT TO CREDIT/REIMBURSEMENT)*: |

1. 2 MG RESERVOIR (1530 Zone) (Covered Cost $1,713,600.00)

2. TRANSMISSION LINE (Gateway to Indian Avenue/1530 Zone) (Covered Cost
$5,503,680.00)

3. 2.5 MG RESERVOIR (1630 Zone) (Covered Cost $2,419,200.00)

4. TRANSMISSION LINE (from Well to Reservoir/1630 Zone) (Covered Cost
$1,043,280.00)

6' A 2,000 GPM WELL(S) (w/BOOSTER(S)) (I or 2 wells, min. cap. 1,000 gpm per
well/1630 Zone) (Covered Cost $2,139,984.00) ‘

*The District will, on an annual basis, review actional reasonable construction costs incurred by
Developer on the Covered Improvements, and will consider adjustment of its water connection
fes to reflect these costs for purposes of connection fee credit and reimbursement.

B. IMPROVEMENTS REQUIRED FOR THE PROJECT, TO BE CONSTRUCTED AND
DEDICATED TO THE DISTRICT:

1. 2,000 GPM WELL(S) (w/BOOSTER(S)) (1 or 2 wells, min. cap. 1,000 per
well/1530 Zone)

2, TRANSMISSION LINE (from 2nd well site to 1530 Zone connection point)
3 TRANSMISSION LINE (from 2nd well site to 1630 Zone connection point)

DISTRICT’S PRELIMINARY ESTIMATE OF COST ELIGIBLE FOR CONNECTION FEE
CREDIT/REIMBURSEMENT, FOR CONSTRUCTION OF COVERED IMPROVEMENTS:

Twelve Million, Eight Hundred Nineteen, Seven Hundred Forth Four and no/100 Dollars
($12.819,744.00).

District Engineer

ACTUAL CONSTRUCTION COSTS ELIGIBLE FOR CONNECTION FEE CREDIT FOR
CONSTRUCTION OF COVERED IMPROVEMENTS:

¢ )

[To be completed upon acceptance of construction]

District Engineer Confirmation

WPH/Desert Hot Springs
Water Improvement and Credit Agreement
12496/0001/900277.1 8/15/06
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Exhibit “C”

Schedule of Performance

Action Responsible Party
1. Submit Improvement Plans Developer
2. Review and approve or District
disapprove Improvement
Plans
3. Submit bid and contract Developer
documents
4. Review and approve or District
disapprove bid and contract
documents
5. Issue invitation for bid and Developer

contract documents

6. Post Security Developer
7. Construct Improvements Developer
8. Inspect Improvements District
9. Submit as-built plans Developer
10. Accept Improvements ' District
‘WPH/Desert Hot Springs

‘Water Improvement and Credit Agreement
12496/0001/500277.1

Timin

30 days after District’s Board
of Directors approves
Agreement

Within 20 working days of
receipt for each submission or
re-submission with corrections

Within 20 days after approval
of Improvement Plans

Within 20 working days of
receipt

Within 20 days of approval

Prior to award of construction
contract

To be provided as contracts
are awarded for individual
improvements.

Within 5 business days of call
for inspection.

Prior to District acceptance of
the Improvements
Per Agreement

%

8/15/06



L

v

CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of @%nﬁé >

EE» Onaﬂg({fﬁ@,m before me, J:M“%ﬁ(? MDW
.\; Dats__ Name and Titla of Officer (e.g., “Jane Doe, Nolary Public?)
(% persohally appeared BPWUD\Y 'fq MW’Z{KQFHI dﬁﬂf_ de P L&")

(K:; Name(s) of Slnef(s)

(‘g ) Marsonally known to me

(K; U proved o me on the basis of satisfactory

(g evidence

(g ’ to be the person(s) whose name(s) is/are

& subscribed to the within instrument and

(g acknowledged to me that he/she/they executed

f‘; the same his/her/their - authorized

© capacity(ies), | that by his/heritheir

& signature(s) g rrremtthe.person(s), or
4 h the person(s)

2%

. -
A

1%

"=Signature of Notary Public

v

¢ OPTIONAL

gg; Though the Information below is not required by law, it may prove valuable to persons relying on the document and could prevent
(@ fraudulent removal and reattachment of this form to another document.

o

5

S

o

Description of Attached Document

Title or Type of Document:

Document Date: : Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer

Signer's Name:

OF SIGNER
[ Individual Top of thumb here
O Corporate Officer — Title(s):
[0 Partner — [0 Limited [0 General
O Attorney-in-Fact
O Trustee
@ [ Guardian or Conservator
(% O Other:

&

2‘(27%‘19%‘@72‘@7'4‘@7‘4@)‘4{{2?"" Z

Signer Is Representing:

R R 2 A A R R TR

e

RSN NS
© 1989 National Motary Associaticn = 9350 De Soto Ave., P.O. Box 2402 « Chatsworth, CA 91313-2402 « www.nationalnotary.arg Prod. No, 5807 Reords
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