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DOCUMENT 005200 - AGREEMENT 

 

THIS AGREEMENT is by and between the City of Moberly, Missouri (hereinafter called OWNER) and 

Emery Sapp & Sons, Inc.         (hereinafter called CONTRACTOR). 

 

OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree as 

follows: 

 

ARTICLE 1 - WORK 

 

1.01 CONTRACTOR shall complete all work as specified or indicated in the Contract Documents.  

The Work is generally described as follows: 

 

 MORLEY ST. LIFT STATION RETROFIT AND FORCE MAIN 

 

ARTICLE 2 - THE PROJECT 

 

2.01 The Project for which the Work under the Contract Documents may be the whole or only a part is 

generally described as follows:  MORLEY ST. LIFT STATION RETROFIT AND FORCE MAIN 

 

ARTICLE 3 - ENGINEER 

 

3.01 The Project has been designed by Jacobs Engineering Group Inc. (Jacobs), who is hereinafter called 

ENGINEER and who is to act as OWNER's representative, assume all duties and responsibilities, 

and have the rights and authority assigned to ENGINEER in the Contract Documents in connection 

with the completion of the Work in accordance with the Contract Documents. 

 

ARTICLE 4 - CONTRACT TIMES 

 

4.01 Time of the Essence 

 

A. All time limits for Milestones, if any, Substantial Completion, and completion and 

readiness for final payment as stated in the Contract Documents are of the essence of the 

Contract. 

 

4.02 Days to Achieve Substantial Completion and Final Payment 

 

A. The Work will be substantially completed within 300 days after the date when the Contract 

Times commence to run as provided in paragraph 4.01 of the General Conditions and 

completed and ready for final payment in accordance with paragraph 14.07 of the General 

Conditions within 330 days after the date when the Contract Times commence to run. 

 

4.03 Liquidated Damages 

 

A. CONTRACTOR and OWNER recognize that time is of the essence of this Agreement and 

that OWNER will suffer financial loss if the Work is not completed within the times 

specified in paragraph 4.02 above, plus any extensions thereof allowed in accordance with 

Article 11 of the General Conditions.  The parties also recognize the delays, expense, and 

difficulties involved in proving in a legal or arbitration proceeding the actual loss suffered 

by OWNER if the Work is not completed on time. Accordingly, instead of requiring any 
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such proof, OWNER and CONTRACTOR agree that as liquidated damages for delay (but 

not as a penalty) CONTRACTOR shall pay OWNER $250.00 for each of the first 30 days 

that expires after the time specified in paragraph 4.02 for completion and readiness for final 

payment until the Work is completed and ready for final payment.  Thereafter, the 

CONTRACTOR shall pay OWNER $500.00 for each of the next 15 days that expires until 

the Work is completed and ready for final payment. If the Work is not completed and ready 

for final payment after 45 days from the time specified in paragraph 4.02, the 

CONTRACTOR shall pay OWNER $750.00 for each day that expires until the Work is 

completed and ready for final payment.  

 

ARTICLE 5 - CONTRACT PRICE. 

 

5.01 OWNER shall pay CONTRACTOR for completion of the Work in accordance with the Contract 

Documents an amount in current funds equal to the unit prices in the Bid Form: 

 

MORLEY LIFT STATION RETROFIT AND FORCE MAIN 

CITY OF MOBERLY, MISSOURI         

No. Item Unit 

Estimated 

Quantity Unit Price Extension 

1 MOBLIZATION 1 LS  $46,000.00     $46,000.00    

2 
PUMP STATION AND 

APPURTENANCES 
1 EA  $833,800.00     $833,800.00    

3 
SEWAGE GRINDER AND 

APPURTENANCES 
1 EA  $101,000.00     $101,000.00    

4 
EMERGENCY GENERATOR 

AND APPURTENANCES 
1 LF  $192,200.00     $192,200.00    

5 12” PVC FORCE MAIN 3,216 LF  $132.00     $424,512.00    

6 
12’ JACK & BORE W/STEEL 

CASING PIPE 
254 LF  $810.00    $205,740.00    

7 
ASPHALT PAVEMENT 

REMOVAL & REPLACEMENT 
1210 LF  $87.00     $105,270.00    

TOTAL PRICE BASE BID (Use Figures) $1,908,522.00 
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ARTICLE 6 - PAYMENT PROCEDURES. 

 

6.01 Submittal and Processing of Payments 

 

A. CONTRACTOR shall submit Applications for Payment in accordance with Article 15 of 

the General Conditions.  Applications for Payment will be processed by ENGINEER as 

provided in the General Conditions. 

 

6.02 Progress Payments; Retainage 

 

A. OWNER shall make progress payments in accordance with Section 34.057, RSMo, on 

account of the Contract Price on the basis of CONTRACTOR's Applications for Payment 

during performance of the Work as provided in paragraphs 6.02.A.1 and 6.02.A.2 below. 

All such payments will be measured by the schedule of values established in paragraph 

2.05 of the General Conditions (and in the case of Unit Price Work based on the number 

of units completed) or, in the event there is no schedule of values, as provided in the 

General Requirements: 

 

1. Prior to Substantial Completion, progress payments will be made in an amount equal 

to the percentage indicated below, but, in each case, less the aggregate of payments 

previously made and less such amounts as ENGINEER shall determine or OWNER 

may withhold, in accordance with paragraph 15.01 of the General Conditions. 

 

a. 90% of Work completed (with the balance being retainage).  If Work has been 

50% completed as determined by ENGINEER, and if the character and progress 

of the Work have been satisfactory to OWNER and ENGINEER, OWNER, on 

recommendation of ENGINEER, may determine that as long as the character and 

progress of the Work remain satisfactory to them, there will be no retainage on 

account of Work subsequently completed, in which case the remaining progress 

payments prior to Substantial Completion will be in an amount equal to 100% of 

the Work completed less the aggregate of payments previously made; and 

 

b.   90% of cost of materials and equipment not incorporated in the Work (with the 

balance being retainage). 

 

2. Upon Substantial Completion, OWNER shall pay an amount sufficient to increase total 

payments to CONTRACTOR to 100% of the Work completed, less such amounts as 

ENGINEER shall determine in accordance with paragraph 15.01.C.5 of the General 

Conditions and less 100% of ENGINEER’s estimate of the value of Work to be completed 

or corrected as shown on the tentative list of items to be completed or corrected attached 

to the certificate of Substantial Completion. 

 

6.03 Final Payment 

 

A. Upon final completion and acceptance of the Work in accordance with paragraph 15.06 of 

the General Conditions, OWNER shall pay the remainder of the Contract Price as 

recommended by ENGINEER as provided in said paragraph 15.06. 
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ARTICLE 7 - INTEREST 

 

7.01 All moneys not paid when due as provided in Article 15 of the General Conditions shall bear 

interest at the rate specified in Section 34.057, RSMo. 

 

ARTICLE 8 - CONTRACTOR'S REPRESENTATIONS 

 

8.01 In order to induce OWNER to enter into this Agreement, CONTRACTOR makes the following 

representations: 

 

A. CONTRACTOR has examined and carefully studied the Contract Documents and the other 

related data identified in the Bidding Documents. 

 

B. CONTRACTOR has visited the site and become familiar with and is satisfied as to the 

general, local, and Site conditions that may affect cost, progress, and performance of the 

Work. 

 

C. CONTRACTOR is familiar with and is satisfied as to all federal, state, and local Laws and 

Regulations that may affect cost, progress, and performance of the Work. 

 

D. CONTRACTOR has obtained and carefully studied (or assumes responsibility for having 

done so) all such additional or supplementary examinations, investigations, explorations, 

tests, studies, and data concerning conditions (surface, subsurface and Underground 

Facilities) at or contiguous to the Site which may affect cost, progress, or performance of 

the Work or which relate to any aspect of the means, methods, techniques, sequences, and 

procedures of construction to be employed by CONTRACTOR, including applying the 

specific means, methods, techniques, sequences, and procedures of construction expressly 

required by the Contract Documents to be employed by CONTRACTOR, and safety 

precautions and programs incident thereto. 

 

E. CONTRACTOR does not consider that any additional examinations, investigations, 

explorations, tests, studies or data are necessary for the performance of the Work at the 

Contract Price, within the Contract Times, and in accordance with the other terms and 

conditions of the Contract Documents. 

 

F. CONTRACTOR is aware of the general nature of work to be performed by OWNER and 

others at the Site that relates to the Work as indicated in the Contract Documents. 

 

G. CONTRACTOR has correlated the information known to CONTRACTOR, information 

and observations obtained from visits to the Site, reports and drawings identified in the 

Contract Documents, and all additional examinations, investigations, explorations, tests, 

studies, and data with the Contract Documents. 

 

H. CONTRACTOR has given ENGINEER written notice of all conflicts, errors, ambiguities 

or discrepancies that CONTRACTOR has discovered in the Contract Documents, and the 

written resolution thereof by ENGINEER is acceptable to CONTRACTOR. 

 

I. The Contract Documents are generally sufficient to indicate and convey understanding of 

all terms and conditions for performance of the Work. 
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ARTICLE 9 - CONTRACT DOCUMENTS 

 

9.01 Contents 

 

A. The Contract Documents consist of the following: 

1. This Agreement 

2. Performance Bond  

3. Payment Bond  

4. General Conditions 

5. Supplementary Conditions  

6. Specifications as listed in the table of contents of the Project Manual 

7. Drawings with each sheet bearing the following general title: Morley St. Lift Station 

Retrofit and Force Main, City of Moberly, Missouri 

8. Addenda (numbers   1     to    2    , inclusive) 

9. Exhibits to this Agreement (enumerated as follows): 

a. Notice to Proceed 

b. CONTRACTOR's Bid 

c. Documentation submitted by CONTRACTOR prior to Notice of Award 

10. The following which may be delivered or issued after the Effective Date of the 

Agreement and are not attached hereto: 

a. Written Amendments 

b. Work Change Directives 

c. Change Orders 

 

B. The documents listed in paragraph 9.01.A are attached to this Agreement (except as 

expressly noted otherwise above). 

 

C. There are no Contract Documents other than those listed above in this Article 9. 

 

D. The Contract Documents may only be amended, modified, or supplemented as provided in 

paragraph 11.01 of the General Conditions. 

 

 

ARTICLE 10 - MISCELLANEOUS 

 

10.01 Terms 

 

A. Terms used in this Agreement will have the meanings indicated in the General Conditions. 

 

10.02 Assignment of Contract 

 

A. No assignment by a party hereto of any rights under or interests in the Contract will be 

binding on another party hereto without the written consent of the party sought to be bound; 

and, specifically but without limitation, moneys that may become due and moneys that are 

due may not be assigned without such consent (except to the extent that the effect of this 

restriction may be limited by law), and unless specifically stated to the contrary in any 

written consent to an assignment, no assignment will release or discharge the assignor from 

any duty or responsibility under the Contract Documents. 
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10.03 Successors and Assign 

 

A. OWNER and CONTRACTOR each binds itself, its partners, successors, assigns, and legal 

representatives to the other party hereto, its partners, successors, assigns, and legal 

representatives in respect to all covenants, agreements, and obligations contained in the 

Contract Documents. 

 

10.04 Severability 

 

A. Any provision or part of the Contract Documents held to be void or unenforceable 

under any Law or Regulation shall be deemed stricken, and all remaining provisions 

shall continue to be valid and binding upon OWNER and CONTRACTOR, who agree 

that the Contract Documents shall be reformed to replace such stricken provision or 

part thereof with a valid and enforceable provision that comes as close as possible to 

expressing the intention of the stricken provision. 

 

ARTICLE 11 - NON-DISCRIMINATION IN EMPLOYMENT 

 

11.01 CONTRACTOR will not discriminate against any employee or applicant for employment because of 

race, creed, color, or national origin. The CONTRACTOR will take affirmative action to ensure that 

applicants are employed, and that employees are treated during employment, without regard to their  

race, creed, color or national origin. Such action shall include, but not be limited to, the following: 

employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or 

termination; rates of pay or other forms of compensation; and selection for training, including 

apprenticeship. 

 

11.02 CONTRACTOR will post in conspicuous places, available to employees and applicants for  

employment, notices setting forth the provisions of this non-discrimination clause. 

 

A. CONTRACTOR will, in all solicitations or advertisements for employees placed by or on  

behalf of the CONTRACTOR, state that all qualified applicants will receive consideration for 

employment without regard to race, creed, color, or national origin. 

B. CONTRACTOR will send to each labor union or representative of workers with which he  

has a collective bargaining agreement or other contract or understanding, a notice, to be  

provided by the agency contracting officer, advising the labor union or workers' representative  

of the CONTRACTOR's commitments under Section 202 of Executive Order No. 11246 of  

September 24, 1965, and shall post copies of the notice in conspicuous places available to 

employees and applicants for employment. 

C. CONTRACTOR will comply with all provisions of Executive Order No. 11246 of  

September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary of 

Labor. 

D. CONTRACTOR will furnish all information and reports required by Executive Order No. 

11246 of September 24, 1965, and by the rules, regulations, and orders of the Secretary of 

Labor, or pursuant thereto, and will permit access to his books, records, and accounts by the 

contracting agency and the Secretary of Labor for purposes of investigation to ascertain 

compliance with such rules, regulations, and orders. 

E. In the event of the CONTRACTOR's non-compliance with the non-discrimination clauses of 

this Contract or with any of such rules, regulations, or orders, this Contract may be cancelled, 

terminated or suspended in whole or in part and the CONTRACTOR may be declared 

ineligible for further Government contracts in accordance with procedures authorized in 
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Executive Order No. 11246 of September 24, 1965, and such other sanctions may be imposed 

and remedies involved as provided in Executive Order No. 11246 of September 24, 1965, or 

by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law. 

F. CONTRACTOR will include the provisions of Article 11 in every subcontract or purchase 

order unless exempted by rules, regulations, or orders of the Secretary of Labor issued 

pursuant to Section 204 of Executive Order No. 11246 of September 24, 1965, so that such 

provisions will be binding upon each subcontractor or vendor. The CONTRACTOR will take 

such action with respect to any subcontract or purchase order as the contracting agency may 

direct as a means of enforcing such provisions including sanctions for non-compliance:  

Provided, however, that in the event the CONTRACTOR becomes involved in, or is 

threatened with, litigation with a subcontractor or vendor as a result of such direction by the 

contracting agency, the CONTRACTOR may request the United States to enter into such 

litigation to protect the interests of the United States. 
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IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement in duplicate. One 

counterpart each has been delivered to OWNER and CONTRACTOR.  All portions of the Contract 

Documents have been signed or identified by OWNER and CONTRACTOR or on their behalf. 

 

This Agreement will be effective on ___________, 20__ (which is the Effective Date of the Agreement). 

 

CITY OF MOBERLY 

 

       

          Mayor 

 

Attest        

                  City Clerk 

 

APPROVED AS TO FORM: 

 

       

               City Counselor 

 

 

Address for giving notices: 

       

       

       

 

If OWNER is a corporation, attach evidence of 

authority to sign.  If OWNER is a public body, 

attach evidence of authority to sign and resolution 

or other documents authorizing execution of 

OWNER-CONTRACTOR Agreement. 

 

 

Designated Representative: 

Name:        

Title:        

Address:       

Phone:        

Facsimile:       

 

 

 

 

 

 

 

CONTRACTOR: 

 

       

By:        

 

 

[CORPORATE SEAL] 

 

Attest        

 

 

Address for giving notices: 

       

       

       

 

License No.       

 

Agent for service of process:     

       

(If CONTRACTOR is a corporation or a 

partnership, attach evidence of authority to sign). 

 

Designated Representative: 

Name:        

Title:        

Address:       

Phone:        

Facsimile:       


