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CITY OF MILPITAS 

PROFESSIONAL SERVICES AGREEMENT 
 

This Agreement is made and entered into as of ________________, 20____ (“Effective Date”) by 

and between the City of Milpitas, a municipal corporation organized and operating under the laws of the 

State of California with its principal place of business at 455 E. Calaveras Boulevard, Milpitas, California 

95035 (“City”), and ENGIE Services U.S. Inc., a Delaware corporation with its principal place of business 

at 500 12th Street, Oakland, CA 94607 (hereinafter referred to as “Consultant”).  City and Consultant are 

sometimes individually referred to as “Party” and collectively as “Parties” in this Agreement. 

 

RECITALS 

A. City is a public agency of the State of California and is in need of professional services for 

the following project: 

 

Guaranteed Energy and Water Savings Program (hereinafter referred to as “the Project”). 

 

B. Consultant is duly licensed and has the necessary qualifications to provide such services. 

C. The primary purpose of the services to be provided under this Agreement is to provide an 

engineering and economic basis for the implementation of the energy conservation measures identified in 

the recommendations, in furtherance of which the Parties may elect to negotiate and execute a contract 

providing for, among other things, engineering, procurement, installation, construction and training services 

of a renewable energy generation and/or energy efficiency improvement project (“Energy Services 

Contract”). 

 

D. The Parties desire by this Agreement to establish the terms for City to retain Consultant 

to provide the services described herein.  

 

AGREEMENT 

NOW, THEREFORE, IT IS AGREED AS FOLLOWS: 

1. Services. 

Consultant shall provide the City with the services described in the Scope of Services attached 

hereto as Exhibit A.   

2. Compensation. 

a. Subject to paragraph 2(b) below, the City shall pay for such services in accordance 

with the Schedule of Charges set forth in Exhibit B.  

b. In no event shall the total amount paid for services rendered by Consultant under 

this Agreement exceed the sum of One Hundred Fifty Thousand Dollars and Zero Cents ($150,000.00) 

(“Assessment Fee”), provided that, if City, acting in good faith, makes a finding that the recommendations 

made by Consultant do not result in a paid-from-savings project which complies with California 

Government Code Sections 4217.10 through 4217.18, City will have no obligation to pay any portion of 

the Assessment Fee. This amount is to cover all printing and related costs, and the City will not pay any 

additional fees for printing expenses. Payments to Consultant for work performed will be made on a lump 

sum basis. 
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c. If on the thirtieth (30th) calendar day after completion of the services under this Agreement, 

Consultant and City are negotiating an Energy Services Contract for implementation of the measures 

recommended as a result of the services in good faith, the Assessment Fee will be due ninety (90) 

calendar days after completion of the services; provided further, that if Consultant and City execute an 

Energy Services Contract within ninety (90) calendar days after completion of the services, the 

Assessment Fee will be incorporated into the total contract amount payable under such Energy Services 

Contract. 

 

 

3. Additional Work. 

If changes in the work seem merited by Consultant or the City, and informal consultations with the 

other party indicate that a change is warranted, it shall be processed in the following manner: a letter 

outlining the changes shall be forwarded to the City by Consultant with a statement of estimated changes 

in fee or time schedule. An amendment to this Agreement shall be prepared by the City and executed by 

both Parties before performance of such services, or the City will not be required to pay for the changes in 

the scope of work. Such amendment shall not render ineffective or invalidate unaffected portions of this 

Agreement. 

4. Maintenance of Records. 

Books, documents, papers, accounting records, and other evidence pertaining to costs incurred shall 

be maintained by Consultant and made available at all reasonable times during the Agreement term and for 

four (4) years from the date of final payment under the Agreement for inspection by City. 

5. Term. 

Consultant shall perform its services in a prompt and timely manner and shall commence 

performance upon the Effective Date. Consultant shall complete the services required hereunder within 365 

calendar days and in accordance with Exhibit C of this agreement.    

6. Delays in Performance. 

a. Neither City nor Consultant shall be considered in default of this Agreement for delays in 

performance caused by circumstances beyond the reasonable control of the non-performing party. For 

purposes of this Agreement, such circumstances include but are not limited to, abnormal weather 

conditions; floods; earthquakes; fire; epidemics; war; riots and other civil disturbances; strikes, lockouts, 

work slowdowns, and other labor disturbances; sabotage or judicial restraint. 

b. Should such circumstances occur, the non-performing party shall, within a reasonable time 

of being prevented from performing, give written notice to the other party describing the circumstances 

preventing continued performance and the efforts being made to resume performance of this Agreement. 

7. Compliance with Law. 

a. Consultant shall comply with all applicable laws, ordinances, codes and regulations of the 

federal, state and local government, including Cal/OSHA requirements. 

b. If required, Consultant shall assist the City, as requested, in obtaining and maintaining all 

permits required of Consultant by federal, state and local regulatory agencies. 
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c. If applicable, Consultant is responsible for all costs of clean up and/ or removal of 

hazardous and toxic substances spilled as a result of his or her services or operations performed under this 

Agreement. 

8. Standard of Care 

Consultant’s services will be performed in accordance with generally accepted professional 

practices and principles and in a manner consistent with the level of care and skill ordinarily exercised by 

members of the profession currently practicing under similar conditions. 

9. Assignment and Subconsultant 

Consultant shall not assign, sublet, or transfer this Agreement or any rights under or interest in this 

Agreement without the written consent of the City, which may be withheld for any reason. Any attempt to 

so assign or so transfer without such consent shall be void and without legal effect and shall constitute 

grounds for termination. Subcontracts, if any, shall contain a provision making them subject to all 

provisions stipulated in this Agreement. Nothing contained herein shall prevent Consultant from employing 

independent associates, and subconsultants as Consultant may deem appropriate to assist in the performance 

of services hereunder. 

10. Independent Consultant 

Consultant is retained as an independent contractor and is not an employee of City. No employee 

or agent of Consultant shall become an employee of City. The work to be performed shall be in accordance 

with the work described in this Agreement, subject to such directions and amendments from City as herein 

provided. 

11. Insurance. Consultant shall not commence work for the City until it has provided evidence 

satisfactory to the City it has secured all insurance required under Exhibit D (Insurance Requirements), 

attached hereto and incorporated herein by this reference. In addition, Consultant shall not allow any 

subcontractor to commence work on any subcontract until it has secured all insurance required therein. 

 12. Indemnification.   

a. To the fullest extent permitted by law, Consultant shall defend (with counsel of 

City’s choosing), indemnify and hold the City, its officials, officers, employees, volunteers, and agents free 

and harmless from any and all claims, demands, causes of action, costs, expenses, liability, loss, damage or 

injury of any kind, in law or equity, to property or persons, including wrongful death, in any manner arising 

out of, pertaining to, or incident to any acts, errors or omissions, or willful misconduct of Consultant, its 

officials, officers, employees, subcontractors, consultants or agents in connection with the performance of 

the Consultant’s services, the Project or this Agreement, including without limitation the payment of all 

damages, expert witness fees and attorney’s fees and other related costs and expenses, but this indemnity 

does not apply to liability for damages arising from the sole negligence or willful misconduct of the 

indemnitee(s). Consultant's obligation to indemnify shall not be restricted to insurance proceeds, if any, 

received by Consultant, the City, its officials, officers, employees, agents, or volunteers. 

 

b. If Consultant’s obligation to defend, indemnify, and/or hold harmless arises out of 

Consultant’s performance of “design professional” services (as that term is defined under Civil Code 

section 2782.8), then, and only to the extent required by Civil Code section 2782.8, which is fully 

incorporated herein, Consultant’s indemnification obligation shall be limited to claims that arise out of, 

pertain to, or relate to the negligence, recklessness, or willful misconduct of the Consultant, and, upon 
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Consultant obtaining a final adjudication by a court of competent jurisdiction, Consultant’s liability for 

such claim, including the cost to defend, shall not exceed the Consultant’s proportionate percentage of fault. 

 

 13. California Labor Code Requirements. 

  a. Consultant is aware of the requirements of California Labor Code Sections 1720 

et seq. and 1770 et seq., which require the payment of prevailing wage rates and the performance of other 

requirements on certain “public works” and “maintenance” projects (“Prevailing Wage Laws”).  If the 

services are being performed as part of an applicable “public works” or “maintenance” project, as defined 

by the Prevailing Wage Laws, and if the total compensation is One Thousand Dollars and Zero Cents 

($1,000.00) or more, Consultant agrees to fully comply with such Prevailing Wage Laws.  Consultant shall 

defend, indemnify and hold the City, its officials, officers, employees and agents free and harmless from 

any claims, liabilities, costs, penalties or interest arising out of any failure or alleged failure to comply with 

the Prevailing Wage Laws. It shall be mandatory upon the Consultant and all subconsultants to comply with 

all California Labor Code provisions, which include but are not limited to prevailing wages (Labor Code 

Sections 1771, 1774 and 1775), employment of apprentices (Labor Code Section 1777.5), certified payroll 

records (Labor Code Sections 1771.4 and 1776), hours of labor (Labor Code Sections 1813 and 1815) and 

debarment of contractors and subcontractors (Labor Code Section 1777.1). The requirement to submit 

certified payroll records directly to the Labor Commissioner under Labor Code section 1771.4 shall not 

apply to work performed on a public works project that is exempt pursuant to the small project exemption 

specified in Labor Code Section 1771.4. 

  b. If the services are being performed as part of an applicable “public works” or 

“maintenance” project, then pursuant to Labor Code Sections 1725.5 and 1771.1, the Consultant and all 

subconsultants performing such services must be registered with the Department of Industrial Relations. 

Consultant shall maintain registration for the duration of the Project and require the same of any 

subconsultants, as applicable. Notwithstanding the foregoing, the contractor registration requirements 

mandated by Labor Code Sections 1725.5 and 1771.1 shall not apply to work performed on a public works 

project that is exempt pursuant to the small project exemption specified in Labor Code Sections 1725.5 and 

1771.1. 

  c. This Agreement may also be subject to compliance monitoring and enforcement 

by the Department of Industrial Relations.  It shall be Consultant’s sole responsibility to comply with all 

applicable registration and labor compliance requirements. Any stop orders issued by the Department of 

Industrial Relations against Consultant or any subcontractor that affect Consultant’s performance of 

services, including any delay, shall be Consultant’s sole responsibility. Any delay arising out of or resulting 

from such stop orders shall be considered Consultant caused delay and shall not be compensable by the 

City. Consultant shall defend, indemnify and hold the City, its officials, officers, employees and agents free 

and harmless from any claim or liability arising out of stop orders issued by the Department of Industrial 

Relations against Consultant or any subcontractor. 

 14. Verification of Employment Eligibility. 

 By executing this Agreement, Consultant verifies that it fully complies with all requirements and 

restrictions of state and federal law respecting the employment of undocumented aliens, including, but not 

limited to, the Immigration Reform and Control Act of 1986, as may be amended from time to time, and 

shall require all subconsultants and sub-subconsultants to comply with the same.   

15. Laws and Venue. 
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This Agreement shall be interpreted in accordance with the laws of the State of California.  If any 

action is brought to interpret or enforce any term of this Agreement, the action shall be brought in a state 

or federal court situated in the County of Santa Clara, State of California.   

16 Termination or Abandonment 

a. City has the right to terminate or abandon any portion or all of the work under this 

Agreement by giving ten (10) calendar days written notice to Consultant. In such event, City shall be 

immediately given title and possession to all original written reports produced or developed for that portion 

of the work completed and/or being abandoned. City shall pay Consultant the reasonable value of services 

rendered for any portion of the work completed prior to termination. If said termination occurs prior to 

completion of any task for the Project for which a payment request has not been received, the charge for 

services performed during such task shall be the reasonable value of such services, based on an amount 

mutually agreed to by City and Consultant of the portion of such task completed but not paid prior to said 

termination. City shall not be liable for any costs other than the charges or portions thereof which are 

specified herein. Consultant shall not be entitled to payment for unperformed services, and shall not be 

entitled to damages or compensation for termination of work. 

b. Consultant may terminate its obligation to provide further services under this 

Agreement upon thirty (30) calendar days’ written notice to City only (1) in the event of substantial failure 

by City to perform in accordance with the terms of this Agreement through no fault of Consultant or (2) in 

the event that Consultant determines that the projected savings from implementation of the energy 

conservation measures identified through performance of the services under this agreement cannot result in 

a paid-from-savings project which complies with California Government Code Sections 4217.10 through 

4217.18. 

c. The Consultant understands and accepts that at all times; the Agreement is subject to 

appropriation of funds by the Milpitas City Council. The Agreement may terminate without penalty, 

liability or expense of any kind to the City at the end of Agreement term. The City has no obligation to 

make appropriations for the Agreement in lieu of appropriations for new or other contracts. City budget 

decisions are subject to the discretion of the Mayor and City Council. Consultant’s assumption of risk of 

possible non-appropriation is a part of the consideration for the Agreement. This section controls against 

any and all other provisions of the Agreement. 

 17. Documents. All plans, specifications, original or reproducible transparencies of working 

drawings and master plans, preliminary sketches, design presentation drawings, structural computations, 

estimates and any other  proprietary documents prepared by Consultant pursuant to this Agreement, 

including, but not limited to, any other works of authorship fixed in any tangible medium of expression 

such as writings, physical drawings and data magnetically or otherwise recorded on computer diskettes 

(hereinafter referred to as the “Project Documents”) shall be and remain the property of Consultant and will 

be used only in connection with work performed by Consultant.  The Investment Grade Audit (IGA) Report 

shall be and remain the property of City following payment by the City of the Assessment Fee.  The official 

copyright in all Project Documents shall remain with the Consultant or other applicable subcontractors or 

consultants. The IGA Report shall be the property of City whether or not the work for which it made is 

executed or completed.  .  Any use of the Project Documents other than pursuant to an Energy Services 

Contract with Consultant will be at City’s sole risk and without liability to Consultant, and City agrees to 

hold harmless, Consultant, its subcontractors, and their directors, employees, subcontractors, and agents 

from any and all actions, claims, demands, damages, disabilities, fines, penalties, losses, costs, expenses 

(including consultants’ and attorneys’ fees and other defense expenses) and liabilities of any nature 

(collectively, “Losses”) associated with or resulting from such use.  
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18. Organization 

Consultant shall assign Mariana de Brito as Project Manager. The Project Manager shall not be 

removed from the Project or reassigned without the prior written consent of the City. 

19. Limitation of Agreement. 

 This Agreement is limited to and includes only the work included in the Project described above. 

 

 20. Notice 

 

Any notice or instrument required to be given or delivered by this Agreement may be given or 

delivered by depositing the same in any United States Post Office, certified mail, return receipt requested, 

postage prepaid, addressed to: 

CITY: 

City of Milpitas 

1265 North Milpitas Blvd. 

Milpitas, California 95035 

Attn: Tony Ndah, Public Works Director 

CONSULTANT: 

ENGIE Services U.S. 

4020 Moorpark Avenue, Suite 100 

San Jose, CA 95117 

Attn:  Mariana de Brito, Sr. Project Manager 

 

and shall be effective upon receipt thereof. 

21. Third Party Rights 

Nothing in this Agreement shall be construed to give any rights or benefits to anyone other than 

the City and the Consultant. 

22. Equal Opportunity Employment. 

Consultant represents that it is an equal opportunity employer and that it shall not discriminate 

against any employee or applicant for employment because of race, religion, color, national origin, ancestry, 

sex, age or other interests protected by the State or Federal Constitutions.  Such non-discrimination shall 

include, but not be limited to, all activities related to initial employment, upgrading, demotion, transfer, 

recruitment or recruitment advertising, layoff or termination. 

23. Entire Agreement 

This Agreement, with its exhibits, represents the entire understanding of City and Consultant as to 

those matters contained herein, and supersedes and cancels any prior or contemporaneous oral or written 

understanding, promises or representations with respect to those matters covered hereunder. Each party 

acknowledges that no representations, inducements, promises or agreements have been made by any person 

which are not incorporated herein, and that any other agreements shall be void.  This Agreement may not 

be modified or altered except in writing signed by both Parties hereto.  This is an integrated Agreement. 

24. Severability 

The unenforceability, invalidity or illegality of any provision(s) of this Agreement shall not render 

the provisions unenforceable, invalid or illegal. 
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25. Successors and Assigns 

This Agreement shall be binding upon and shall inure to the benefit of the successors in interest, 

executors, administrators and assigns of each party to this Agreement.  However, Consultant shall not assign 

or transfer by operation of law or otherwise any or all of its rights, burdens, duties or obligations without 

the prior written consent of City.  Any attempted assignment without such consent shall be invalid and void. 

26. Non-Waiver 

None of the provisions of this Agreement shall be considered waived by either party, unless such 

waiver is specifically specified in writing. 

27. Time of Essence 

Time is of the essence for each and every provision of this Agreement. 

28. City’s Right to Employ Other Consultants 

City reserves its right to employ other consultants, including engineers, in connection with this 

Project or other projects. 

29. Prohibited Interests 

Consultant maintains and warrants that it has not employed nor retained any company or person, 

other than a bona fide employee working solely for Consultant, to solicit or secure this Agreement. Further, 

Consultant warrants that it has not paid nor has it agreed to pay any company or person, other than a bona 

fide employee working solely for Consultant, any fee, commission, percentage, brokerage fee, gift or other 

consideration contingent upon or resulting from the award or making of this Agreement. For breach or 

violation of this warranty, City shall have the right to rescind this Agreement without liability. For the term 

of this Agreement, no director, official, officer or employee of City, during the term of his or her service 

with City, shall have any direct interest in this Agreement, or obtain any present or anticipated material 

benefit arising therefrom. 

30. Wage Theft Prevention 

a. Consultant, and any subconsultant it employs to complete work under this 

Agreement, shall comply with all applicable federal, state and local wage and hour laws. Applicable laws 

may include, but are not limited to, the Federal Fair Labor Standards Act, the California Labor Code and 

the Milpitas Minimum Wage Ordinance. 

b. BY SIGNING THIS AGREEMENT, CONSULTANT AFFIRMS THAT IT HAS 

DISCLOSED ANY FINAL JUDGMENTS, DECISIONS OR ORDERS FROM A COURT OR 

INVESTIGATORY GOVERNMENT AGENCY, FINDING IN THE FIVE (5) YEARS PRIOR TO 

EXECUTING THIS AGREEMENT THAT CONSULTANT OR ITS SUBCONSULTANTS HAS 

VIOLATED ANY APPLICABLE WAGE AND HOUR LAWS. CONSULTANT FURTHER AFFIRMS 

THAT IT OR ITS SUBCONSULTANT(S) HAS EITHER FULLY SATISFIED  EACH JUDGMENT, 

DECISION OR ORDER, OR, IF ANY JUDGMENT, DECISION OR ORDER HAS NOT BEEN FULLY 

SATISFIED, CONSULTANT AFFIRMS THAT IT OR ITS SUBCONSULTANT(S) IS CURRENTLY 

SATISFYING SAID JUDGMENT, DECISION OR ORDER THROUGH A PAYMENT OR 

ALTERNATIVE PLAN APPROVED BY THE APPLICABLE COURT/GOVERNMENT AGENCY 

AND THAT CONSULTANT OR ITS SUBCONSULTANT(S) ARE IN COMPLIANCE WITH SAID 

PLAN AS OF THE DATE OF EXECUTING THIS AGREEMENT. 
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c. If at any time during the term of this Agreement, a court or investigatory 

government agency issues a final judgment, decision or order finding that Consultant or a subconsultant it 

employs to perform work under this Agreement has violated any applicable wage and hour law, or 

Consultant learns of such a judgment, decision, or order that was not previously disclosed in its 

bid/proposal, Consultant shall inform the City no more than fifteen (15) calendar days after the judgment, 

decision or order becomes final or from the date of learning of the final judgment, decision or order. 

Consultant or its subconsultant(s) shall, within thirty (30) calendar days after notifying the City, either (i) 

fully satisfy any such judgment, decision, or order and provide the City with documentary evidence of 

satisfying said judgment, decision or order; or (ii) provide the City documentary evidence of a payment or 

other alternative plan approved by the court/government agency to satisfy the judgment, decision or order. 

If the Consultant or its subconsultant is subject to a payment or other alternative plan, the Consultant or its 

subconsultant shall continue to submit documentary evidence every thirty (30) calendar days during the 

term of the Agreement demonstrating continued compliance with the plan until the judgment, decision or 

order has been fully satisfied. 

d. For purposes of this Section, a "final judgment, decision, or order" refers to one 

for which all appeals have been exhausted or the time period to appeal has expired. Relevant investigatory 

government agencies include: the United States Department of Labor, the California Division of Labor 

Standards Enforcement, the City, or any other governmental entity or division tasked with the investigation 

and enforcement of wage and hour laws. 

e. Failure to comply with any part of this Section constitutes a material breach of this 

Agreement. Such breach may serve as a basis for immediate termination of this Agreement and/or any other 

remedies available under this Agreement and/or law. 

f. Notice provided to the City shall be addressed to: Attention: Finance Director, 455 

E. Calaveras Blvd. Milpitas, CA 95035. The Notice provisions of this Section are separate from any other 

notice provisions in this Agreement and, accordingly, only notice provided to the above address satisfies 

the notice requirements in this Section. 

31. Limitation of Liability.  The liability of a defaulting Party, in connection with this 

Agreement or any analysis, report, recommendations, or other deliverables provided hereunder, will be 

limited to direct, actual damages. Neither Party shall be liable to the other Party for any special, indirect, 

incidental or consequential damages whatsoever, whether in contract, tort (including negligence) or strict 

liability, including, but not limited to, operational losses in the performance of business such as lost 

profits or revenues or any increase in operating expense. Additionally, in no event will either Party be 

liable to the other Party for any Losses which collectively exceed twice the amount of the Assessment 

Fee. 

 

 

 

  

 

 

[SIGNATURES ON FOLLOWING PAGE] 
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SIGNATURE PAGE FOR PROFESSIONAL SERVICES AGREEMENT 

BETWEEN THE CITY OF MILPITAS 

AND ENGIE SERVICES U.S. INC.  

 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first written 

above. 

CITY OF MILPITAS 
Approved By: 

 

       

Steven G. McHarris, Interim City Manager 

 

       

Date 

 

Approved As To Form: 

 

       

Christopher J. Diaz, City Attorney 

 

Approved: 

 

       

Walter C. Rossmann, Risk Manager/Director 

of Finance 

 

Approved As To Content: 

 

       

Tony Ndah, Director of Public Works 

ENGIE SERVICES U.S. INC. 

       

Signature 

       

Name 

 

       

Title 

 

       

Date 

       

DIR Registration Number (If Applicable) 
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EXHIBIT A 

Scope of Services 

 

I. Required Documents To be Provided by City 

 

City will provide the following detailed documentation: 

 

1. Most recent two (2) years of audited financial statements. 

 

2. Actual utility company invoices for all utilities serving the Sites, for a minimum of three (3) 

years, and preferably five (5) years, immediately prior to the date hereof, with, beginning with the 

most recently completed month. 

 

3. Utility company demand interval recordings of 15/30-minute electrical demand for characteristic 

months of the year, where available. 

 

4. Record drawings (AutoCAD or hard copy) for the Sites: 

a. mechanical 

b. electrical 

c. building automation and temperature controls 

d. structural 

e. architectural 

f. modifications and remodels 

 

5. AutoCAD or hard copy of 8 ½” x 11” or 11” x 17” floor and roof plans of all Sites, as well as 

information on the age, type and condition of buildings and roofs. 

 

6. A list of key contacts at each Site, including City of Milpitas personnel knowledgeable of the 

electrical, HVAC, lighting and controls systems. 

 

7. Energy management system, HVAC equipment, and pumping equipment operating schedules, 

point lists and sequences of operation. 

 

8. Original construction submittals and factory data (specifications, pump curves, etc.), where 

available. 

 

9. Test and balance reports for water and air systems, where available. 

 

II. Consultant Scope of Work. 

 

Consultant will perform the following tasks needed for the completion of the Investment Grade Audit (the 

“IGA”): 

 

A. Perform detailed review of documents provided by City. 

  

B. Perform an inspection survey to: 

 

1. Identify potential energy conservation measures (“ECMs”), water conservation measures, and 

opportunities for distributed and renewable generation technologies. 

 



 

11 
38077.00180\32265683.1  

2. Identify the potential locations and type of application for solar photovoltaics (PV) and other 

measure installations.  

 

3. Interview the facility manager, chief engineer, or others as needed. 

 

4. Identify comfort or system-function problems which may impact the performance of the 

recommended measures. 

 

5. Obtain the hours of operation for building systems and equipment, and expected occupancy and 

use. 

 

6. Survey major energy and water using equipment, and record (to extent available) the pertinent 

information for the following: 

a. Interior/exterior and street lighting 

b. HVAC equipment 

c. Controls and automation 

d. Fan coil units 

e. Irrigation controls 

f. Transformers 

g. Pumping operations 

h. Plumbing fixtures 

 

7. Perform Site survey, consisting of:  

a. Site walk  

b. Shading analysis  

 

C. Perform Utility Analysis and Solar Photovoltaic Production Analysis:  

1. Identify current rate schedule, analyze electrical usage and model load profile for each Site  

2. Determine historical Site-specific rate escalation 

3. Determine expected solar photovoltaic production curve for proposed Sites  

4. Overlay electrical load profile with expected solar photovoltaic production curve, to right-size the 

solar photovoltaic system(s) and identify rate restructuring opportunities. 

 

D. Calculate energy use and cost for all viable ECMs, water measures, and renewable generation 

technologies: 

 

1. For each ECM, water measure, or renewable generation technology, calculate annual energy and 

water savings 

2. Calculation methodology will be determined by Consultant and may include using modeling 

software such as eQuest or Trace 700, or may involve spreadsheet analysis or other accepted, 

standard engineering procedures. 

3. Calculations will follow ASHRAE or other nationally recognized authority and will be based on 

sound engineering principle(s). 

4. Operational and maintenance savings, if any, will be identified as a separate line item. 

  

E. Prepare a preliminary measurement and verification plan, explaining how each measure is to be 

measured and verified. This plan need only show intended methodologies, but is not required to 

identify precise instrumentation and/or formulae intended for use. This plan should be carefully 

enough prepared so as not to materially conflict with the final measurement and verification plan to 

be prepared during final negotiations of, and incorporated into, the Energy Services Contract. 
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F. Prepare a proposed “Project Cost” and a list of “Services to Be Provided,” in anticipation of 

Consultant and City entering into an Energy Services Contract to design, construct, install, and 

monitor the projects proposed in the Recommendations. Cost calculations will explicitly state that the 

Energy Services Contract must be promptly executed to avoid price increases and that hazardous 

substance or abnormal subsurface/soil condition issues must not be present. 

 

G. Identify how the proposed ECMs, renewable energy, operational efficiency measures, and other 

program elements could be utilized to leverage opportunities to promote City of Milpitas, and local 

business, cultural, and public-private partnership and innovation, including workforce development, 

local school district and regional education curriculum development opportunities. 

 

H. Development of the Community Engagement program, which will include: 

1. Meeting with City of Milpitas stakeholders, as defined and suggested by City of Milpitas, to 

determine program goals 

2. Research, curate, vet and create potential program components as needed 

3. Consult with City of Milpitas to finalize program scope and details 

4. Potential program elements may include: 

a) Event facilitation and support 

b) CivicSpark partnership 

c) STEM career exposure/Work-based learning 

d) Milpitas USD engagement 

 

I. Consultant will provide City with Recommendations which will include: 

1. A draft Energy Services Contract which will include the contract amount, scope of work, and 

payment schedule 

2. A scope of work for each measure per Site which is compatible with City’s investment and 

infrastructure improvement goals 

3. A description of each recommended measure and a table summarizing all recommended ECMs 

4. An economic analysis for the aggregated Sites, including project costs, utility incentives, energy 

savings, renewable energy revenue, operation and maintenance savings and any other revenue or 

program contributions 

III. Technologies to be Considered: 

 

A.  Consultant will consider the technologies listed below during the performance of the IGA:  

 

1. Lighting  

a. Lighting fixture retrofit 

b. Lighting controls 

c. LED parking lot lighting 

d. Energy efficient security lighting 

e. LED street lighting 

 

2. Building HVAC retrofits and controls 

 

3. Solar photovoltaic electric generation 

 

4. Battery storage and microgrid opportunities 

 

5. Electric vehicle charging stations 
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6. Plug load controls 

 

7. High efficiency transformers 

8. SCADA control upgrades 

9. Weather-based irrigation controls 

10. Plumbing fixture retrofits and retrocommissioning 

 

Provided that the IGA results in potential project(s) that meet the City’s requirements, it is the intent of 

the Parties to work together to pursue a design-build project. 

 

IV. Site Inventory: 

 

SITES INCLUDED IN IGA: 

 

Site Address 

City Hall 455 East Calaveras Blvd. 

Public Works, Corp Yard, Vehicle Shop, Police Department 1265/1275 North Milpitas Blvd. 

Community Center 457 East Calaveras Blvd. 

Senior Center 40 North Milpitas Blvd. 

Sports Center Complex 1325 East Calaveras Blvd. 

Library Parking Garage 160 North Main St. 

Fire Station No.1, Main Fire Admin and Fire Training Center 777 South Main St. 

Fire Station No. 2 1263 Yosemite Dr. 

Fire Station No. 3 45 Midwick Dr. 

Fire Station No. 4 775 Barber Ln. 

City-wide Pumping Stations Various 

City-wide Streetlights Various 

City-wide Parks Various 

 

SITES NOT INCLUDED IN IGA: 

 

Any site not listed above. 
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EXHIBIT B 

Schedule of Charges/Payments 

 

 

 

City will compensate Consultant for all services performed under this Agreement by payment to 

Consultant of a lump sum Assessment Fee in the amount of One Hundred Fifty Thousand Dollars 

($150,000.00).  
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EXHIBIT C 

Activity Schedule 

 

Action 
Duration from 

NTP 

Kickoff meeting, data requests 4 day 

City provides data required 18 days 

CONSULTANT performs utility analysis and data benchmarking, 

preparing for detailed site audits 32 days 

CONSULTANT performs detailed site audits across City facilities; 

performs energy/water measures design and begins savings analysis; 

starts drafting preliminary IGA 78 days 

City and CONSULTANT meet to review project scope of work 76 day 

CONSULTANT runs a competitive bidding process for the scopes of 

work identified; finalizes savings analysis; continues working on IGA 127 days 

City and CONSULTANT meet to review scope of work 132 day 

CONSULTANT incorporates any feedback into final IGA draft 147 days 

Final IGA presented 148 days 
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EXHIBIT D 

Insurance Requirements 

 

Please refer to the insurance requirements listed below. Those that have an “X” indicated in the space before 

the requirement apply to Contractor’s or Consultant’s Agreement. 

 

 Contractor or Consultant shall procure and maintain for the duration of the Agreement insurance 

against claims for injuries to persons or damages to property which may arise from or in connection with 

the performance of the work hereunder and the results of that work by the Contractor or Consultant, its 

agents, representatives, employees or subcontractors. 

 

Contractor or Consultant shall provide its insurance broker(s)/agent(s) with a copy of these requirements 

and request that they provide Certificates of Insurance complete with copies of all required endorsements. 

 

 Contractor or Consultant shall furnish City with copies of original endorsements affecting coverage 

required by this Exhibit D. The endorsements are to be signed by a person authorized by that insurer to bind 

coverage on its behalf. All endorsements and certificates are to be received and approved by City before 

work commences. City has the right to require Contractor’s or Consultant’s insurer to provide complete, 

certified copies of all required insurance policies, including endorsements affecting the coverage required 

by these specifications. 

 

Commercial General Liability (CGL): 

 

___ Coverage at least as broad as Insurance Services Office (“ISO”) Form CG 00 01 covering CGL on 

an “occurrence” basis, including products and completed operations, property damage, bodily injury and 

personal and advertising injury with limits no less than $2,000,000.00 per occurrence. If a general aggregate 

limit applies, either the general aggregate limit shall apply separately to this project/location or the general 

aggregate limit shall be twice the required occurrence limit.   

  

X_ Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence” basis, 

including products and completed operations, property damage, bodily injury and personal and advertising 

injury with limits no less than $1,000,000.00 per occurrence.  If a general aggregate limit applies, either the 

general aggregate limit shall apply separately to this project/location or the general aggregate limit shall be 

twice the required occurrence limit.   

  

___ Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence” basis, 

including products and completed operations, property damage, bodily injury and personal and advertising 

injury with limits no less than $5,000,000.00 per occurrence.  If a general aggregate limit applies, either the 

general aggregate limit shall apply separately to this project/location or the general aggregate limit shall be 

twice the required occurrence limit.   

 

Automobile Liability: 

 

X_   Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), of if Contractor 

or Consultant has no owned autos, Code 8 (hired) and 9 (non-owned), with limits no less than $1,000,000.00 

per accident for bodily injury and property damage. 

 

___   Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), with limits 

no less than $5,000,000.00 per accident for bodily injury and property damage. 

 



 

17 
38077.00180\32265683.1  

___   Garage keepers’ extra liability endorsement to extend coverage to all vehicles in the care,                                            

custody and control of the Contractor or Consultant, regardless of where the vehicles are kept or driven. 

 

Professional Liability (Errors and Omissions):  

 

The Employer’s Liability policy shall be endorsed to waive any right of subrogation as respects the City, 

its elected and appointed officials, officers, attorneys, agents, and employees.   

 

___ Insurance appropriates to the Contractor or Consultant’s profession, with limit no less than 

$1,000,000.00 per occurrence or claim, $2,000,000.00 aggregate. 

 

___    (If Design/Build), with limits no less than $1,000,000.00 per occurrence or claim, and 

$2,000,000.00 policy aggregate.  

 

___ Insurance appropriates to the Contractor or Consultant’s profession, with limit no less than ______ 

per occurrence or claim, ______ aggregate  

 

Workers’ Compensation Insurance: 

 

X_ Insurance as required by the State of California, with Statutory Limits, and Employer’s Liability 

Insurance with limit of no less than $1,000,000.00 per accident for bodily injury or disease. (Not required 

if Contractor or Consultant provides written verification it has no employees) 

 

The Contractor or Consultant makes the following certification, required by section 1861 of the California 

Labor Code: 

 

I am aware of the provisions of Section 3700 of the Labor Code which require every employer to be insured 

against liability for workers' compensation or to undertake self-insurance in accordance with the provisions 

of that code, and I will comply with such provisions before commencing the performance of the work of 

this contract. 

 

__________________________________ 

Contractor/Consultant Signature 

 

Builder’s Risk (Course of Construction): 

 

___ Insurance utilizing an “All Risk” (Special Perils) coverage form, with limits equal to the completed 

value of the project and no coinsurance penalty provisions. 

 

Surety Bonds: 

 

___ Contractor shall provide the following Surety Bonds: 

1. Bid Bond 

2. Performance Bond 

3. Payment Bond 

 

The Payment Bond and Performance Bond shall be in a sum equal to the contract price. Bonds shall be duly 

executed by a responsible corporate surety, authorized to issue such bonds in the State of California and 

secured through an authorized agent with an office in California. 

 

Contractor’s or Consultant’s Pollution Legal Liability: 
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___ Contractor’s or Consultant’s pollution legal liability and/or Asbestos Legal Liability and/or Errors and 

Omissions (if project involves environmental hazards) with limits no less than $1,000,000.00 per 

occurrence or claim and $2,000,000.00 policy aggregate.   

 

If the Contractor or Consultant maintains higher limits than the minimums shown above, the City requires 

and shall be entitled to coverage for the higher limits maintained by the Contractor or Consultant. Any 

available insurance proceeds in excess of the specified minimum limits of insurance and coverage shall be 

available to City.  

 

Other Insurance Provisions: 

 

The insurance policies are to contain, or be endorsed to contain the following provisions: 

 

X_ Additional Insured Status: 

 

The insurance policies are to contain, or be endorsed to contain the following provision: 

 

The City, its elected and appointed officials, officers, attorneys, agents, and employees are to be covered as 

additional insureds on the CGL policy with respect to liability arising out of work or operations performed 

by or on behalf of the Contractor or Consultant or any subcontractors including materials, parts, or 

equipment furnished in connection with such work or operations, including completed operations. General 

liability coverage can be provided in the form of an endorsement to the Contractor’s or Consultant’s 

insurance (at least as broad as ISO Form CG 20 10 11 85 or if not available, through the addition of both 

CG 20 10 and CG 20 37 if a later edition is used). 

 

The Additional Insured coverage under the Contractor’s policy shall be “primary and non-contributory” 

and will not seek contribution from the City’s insurance or self-insurance and shall be at least as broad as 

CG 20 01 04 13. 

 

The limits of insurance required in this Agreement may be satisfied by a combination of primary and 

umbrella or excess insurance. Any umbrella or excess insurance shall contain or be endorsed to contain a 

provision that such coverage shall also apply on a primary and non-contributory basis for the benefit of 

City (if agreed to in a written contract or agreement) before the City’s own insurance or self-insurance shall 

be called upon to protect it as a named insured. 

 

_X_ Primary Coverage: 

 

The insurance policies are to contain, or be endorsed to contain the following provision: 

 

For any claims related to this contract, the Contractor’s or Consultant’s insurance coverage shall be primary 

insurance as respects the City, its elected and appointed officials, officers, attorneys, agents, and employees. 

Any insurance or self-insurance maintained by the City, its elected and appointed officials, officers, 

attorneys, agents, and employees shall be in excess of the Contractor’s or Consultant’s insurance and shall 

not contribute with it. 

 

____ Builder’s Risk (Course of Construction Insurance) (applicable to Construction Contracts only) 

 

Contractor or Consultant may submit evidence of Builder’s Risk insurance in the form of Course of 

Construction coverage. Such coverage shall name the City as a loss payee as their interest may appear.   
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If the project does not involve new or major reconstruction, at the option of the City, an Installation Floater 

may be acceptable. For such projects, a Property Installation Floater shall be obtained that provides for the 

improvement, remodel, modification, alteration, conversion or adjustment to existing buildings, structures, 

processes, machinery and equipment. The Property Installation Floater shall provide property damage 

coverage for any building, structure, machinery or equipment damaged, impaired, broken, or destroyed 

during the performance of the Work, including during transit, installation, and testing at the City’s site. 

 

X_ Notice of Cancellation, Suspension or Otherwise Voiding Policies: 

 

Each insurance policy required above shall contain, or be endorsed to contain that coverage shall not be 

suspended, voided, canceled or reduced in coverage or in limits except with thirty (30) days’ prior written 

notice by certified mail, return receipt requested to the City. 

 

X_ Waiver of Subrogation: 

 

Contractor or Consultant hereby grants to City a waiver of any right to subrogation which any insurer of 

said Contractor or Consultant may acquire against the City by virtue of the payment of any loss under such 

insurance.  Contractor or Consultant agrees to obtain any endorsement that may be necessary to affect this 

waiver of subrogation, but this provision applies regardless of whether or not the City has received a waiver 

of subrogation endorsement from the insurer. The Workers’ Compensation Policy shall be endorsed with a 

waiver of subrogation in favor of the City for all work performed by Contractor or Consultant, its 

employees, agents and subcontractors. 

 

____ Completed Operations 

 

For Construction Agreements, Contractor shall maintain insurance as required by this Agreement to the 

fullest amount allowed by law and shall maintain insurance for a minimum of five (5) years following the 

completion of this project. In the event Contractor fails to obtain or maintain completed operations coverage 

as required by this Agreement, the City at its sole discretion may purchase the coverage required and the 

cost will be paid by Contractor. 

 

THE FOLLOWING PROVISIONS APPLY TO ALL AGREEMENTS 

 

Deductibles and Self-Insured Retentions (“SIR”): 

 

Any deductibles or self-insured retentions must be declared to and approved by City. The City may require 

the Contractor or Consultant to purchase coverage with a lower deductible or retention or provide proof of 

ability to pay losses and related investigations, claim administration, and defense expenses within the 

retention. At the option of the City, either (1) the insurer shall reduce or eliminate such deductibles or 

self-insured retentions as respects the City, its elected and appointed officials, officers, attorneys, agents, 

and employees; or (2) the Contractor or Consultant shall procure a bond guaranteeing payment of losses 

and related investigations, claim administration and defense expenses. 

 

All SIRs must be disclosed to Risk Management for approval and shall not reduce the limits of liability. 

 

Policies containing any SIR provision shall provide or be endorsed to provide that the SIR may be satisfied 

by either the named insured or the City. 

 

City reserves the right to obtain a full-certified copy of any insurance policy and endorsements.  Failure to 

exercise this right shall not constitute a waiver of right to exercise later. 
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Acceptability of Insurers: 

 

Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A:VII, unless 

otherwise acceptable to City.  

  

Claims Made Policies: (note - should be applicable only to professional liability, see below) 

 

1. The Retroactive Date must be shown, and must be before the date of the contract or the 

beginning of contract work. 

2. Insurance must be maintained and evidence of insurance must be provided for at least five 

(5) years after completion of contract of work. 

3. If coverage is canceled or non-renewed, and not replaced with another claims-made policy 

form with a Retroactive Date prior to the contract effective date, the Contractor or 

Consultant must purchase “extended reporting” coverage for a minimum of five (5) years 

after completion of work.  

4. A copy of the claims reporting requirements must be submitted to the City for review. 

5. If the services involve lead-based paint or asbestos identification/remediation, the 

Contractor’s Pollution Liability Policy shall not contain lead-based paint or asbestos 

exclusions. If the services involve mold identification/remediation, the Contractors 

Pollution Liability Policy shall not contain a mold exclusion, and the definition of Pollution 

shall include microbial matter, including mold. 

 

Subcontractors: 

 

Contractor or Consultant shall require and verify that all subcontractors maintain insurance meeting all the 

requirements stated herein, and Contractor shall ensure that City is an additional insured on insurance 

required from subcontractors. 

 

Subcontractor agrees to be bound to Contractor and City in the same manner and to the same extent as 

Contractor is bound to City under this Agreement and any other contract documents. Subcontractor further 

agrees to include the same requirements and provisions of this Agreement, including the indemnity and 

insurance requirements, with any sub-subcontractor to the extent they apply to the scope of the sub-

subcontractor’s work. A copy of the City indemnity and insurance provisions will be furnished to the 

subcontractor upon request. 

 

Verification of Coverage: 

 

Contractor or Consultant shall furnish the City with original certificates and amendatory endorsements or 

copies of the applicable policy language effecting coverage required by this clause. All certificates and 

endorsements are to be received and approved by the City before work commences. However, failure to 

obtain the required documents prior to the work beginning shall not waive the Contractor or Consultant’s 

obligation to provide them. The City reserves the right to require complete, certified copies of all required 

insurance policies, including endorsements required by these specifications, at any time. 

 

Special Risks or Circumstances 

 

City reserves the right to modify these requirements, including limits, based on the nature of the risk, prior 

experience, insurer, coverage or other special circumstances.  

 

Failure to Comply: 
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Each insurance policy required above shall contain or be endorsed to contain that any failure to comply 

with reporting provisions of the policies shall not affect coverage provided to the City, its elected and 

appointed officials, officers, attorneys, agents, and employees. 

 

Applicability of Coverage: 

 

Each insurance policy required above shall contain or be endorsed to contain that the Contractor’s or 

Consultant’s insurance shall apply separately to each insured against whom claim is made or suit is brought, 

except with respect to the limits of the insurer's liability. 


