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III. TERMS. 

1.0 Effectiveness.  This Agreement shall not be effective unless and until both of 
the following conditions are satisfied:  (a) Developer  provides City with security of the type 
and in the amounts required by this Agreement; (b) Developer executes and  records this 
Agreement in the Recorder’s Office of the County of SANTA CLARA.  If the above described 
conditions are not satisfied within 60 days after the entry date of this Agreement, this 
Agreement shall automatically terminate without need of further action by either City or 
Developer. 

2.0 Public Improvements.  Developer shall construct or have constructed at its own 
cost, expense, and liability all improvements required by City as part of the approval of 
McCarthy Parking Lot Project, including, but not limited to, all grading, roads, paving, curbs and 
gutters, pathways, storm drains, sanitary sewers, utilities, drainage facilities, traffic controls, 
landscaping, street lights, and all other required facilities as shown in detail on the plans, 
profiles, and specifications which have been prepared by or on behalf of Developer for 
McCarthy Parking Lot Project (“Public Improvements”).  The Public Improvements are more 
specifically described in Exhibit “B,” which is attached hereto and incorporated herein by this 
reference and as shown on City approved Improvement Plan No. 2-1344 on file with the City.  
Construction of the Public Improvements shall include any transitions and/or other incidental 
work deemed necessary for drainage or public safety.  The Developer shall be responsible for the 
replacement, relocation, or removal of any component of any irrigation water system in conflict 
with the construction or installation of the Public Improvements.  Such replacement, relocation, 
or removal shall be performed to the complete satisfaction of the City Engineer and the owner of 
such water system.  Developer further promises and agrees to provide all equipment, tools, 
materials, labor, tests, design work, and engineering services necessary or required by City to 
fully and adequately complete the Public Improvements. 

2.1 Prior Partial Construction of Public Improvements.  Where construction of any 
Public Improvements has been partially completed prior to this Agreement, Developer agrees to 
complete such Public Improvements or assure their completion in accordance with this 
Agreement. 

2.2 Permits; Notices; Utility Statements.  Prior to commencing any work, Developer 
shall, at its sole cost, expense, and liability, obtain all necessary permits and licenses and give all 
necessary and incidental notices required for the lawful construction of the Public Improvements 
and performance of Developer’s obligations under this Agreement.  Developer shall conduct the 
work in full compliance with the regulations, rules, and other requirements contained in any 
permit or license issued to Developer.  Prior to commencing any work, Developer shall file a 
written statement with the City Clerk and the City Engineer, signed by Developer and each 
utility which will provide utility service to the Property, attesting that Developer has made all 
deposits legally required by each utility for the extension and provision of utility service to the 
Property. 

2.3 Pre-approval of Plans and Specifications.  Developer is prohibited from 
commencing work on any Public Improvement until all plans and specifications for such Public 
Improvement have been submitted to and approved by the City Engineer, or his or her designee.  
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City.  If Developer fails to properly prosecute its maintenance obligation under this section, City 
may do all work necessary for such maintenance and the cost thereof shall be the responsibility 
of Developer and its surety under this Agreement.  City shall not be responsible or liable for any 
damages or injury of any nature in any way related to or caused by the Public Improvements or 
their condition prior to acceptance. 

4.0 Construction Schedule.  Unless extended pursuant to this Section 4.1 of this 
Agreement, Developer shall fully and adequately complete or have completed the Public 
Improvements within 24 months of the effective date of this Agreement, unless extended 
pursuant to Section 4.1.   

4.1 Extensions.  City may, in its sole and absolute discretion, provide Developer with 
additional time within which to complete the Public Improvements.  It is understood that by 
providing the security required under Section 13.0 et seq. of this Agreement, Developer and its 
surety consent in advance to any extension of time as may be given by City to Developer, and 
waives any and all right to notice of such extension(s).  Developer’s acceptance of an extension 
of time granted by City shall constitute a waiver by Developer and its surety of all defense of 
laches, estoppel, statutes of limitations, and other limitations of action in any action or 
proceeding filed by City following the date on which the Public Improvements were to have 
been completed hereunder.  In addition, as consideration for granting such extension to 
Developer, City  reserves the right to review the provisions of this Agreement, including, but not 
limited to, the construction standards, the cost estimates established by City, and the sufficiency 
of the improvement security provided by Developer, and to require adjustments thereto when 
warranted according to City’s reasonable discretion. 

4.2 Accrual of Limitations Period.  Any limitations period provided by law related to 
breach of this Agreement or the terms thereof shall not accrue until Developer has provided the 
City Engineer with written notice of Developer’s intent to abandon or otherwise not complete 
required or agreed upon Public Improvements. 

5.0 Grading.  Developer agrees that any and all grading done or to be done in 
conjunction with construction of the Public Improvements shall conform to all federal, state, and 
local laws, ordinances, regulations, and other requirements, including City’s grading regulations.  
In order to prevent damage to the Public Improvements by improper drainage or other hazards, 
the grading shall be completed in accordance with the time schedule for completion of the Public 
Improvements established by this Agreement, and prior to City’s approval and acceptance of the 
Public Improvements and release of the Security as set forth in Sections 11.0 and 13.0 et seq. of 
this Agreement. 

6.0 Utilities.  Developer shall provide utility services, including water, power, gas, 
and telephone service to serve each parcel, lot, or unit of land within the McCarthy Parking Lot 
Project in accordance with all applicable federal, state, and local laws, rules, and regulations, 
including, but not limited to, the regulations, schedules and fees of the utilities or agencies 
providing such services.  Except for commercial or industrial properties, Developer shall also 
provide cable television facilities to serve each parcel, lot, or unit of land in accordance with all 
applicable federal, state, and local laws, rules, and regulations, including, but not limited to, the 
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requirements of the cable company possessing a valid franchise with City to provide such service 
within City’s jurisdictional limits.  All utilities shall be installed underground. 

7.0 Fees and Charges.  Developer shall, at its sole cost, expense, and liability, pay all 
fees, charges, and taxes arising out of construction of the Public Improvements, including, but 
not limited to, all plan check, design review, engineering, inspection, and other service fees, and 
any impact or connection fees established by City ordinance, resolution, regulation, or policy, or 
as established by City relative to the McCarthy Parking Lot Project. 

8.0 City Inspection of Public Improvements.  Developer shall, at its sole cost, 
expense, and liability, and at all times during construction of the Public Improvements, maintain 
reasonable and safe facilities and provide safe access for inspection by City of the Public 
Improvements and areas where construction of the Public Improvements is occurring or will 
occur. 

9.0 Default; Notice; Remedies. 

9.1 Notice.  If Developer neglects, refuses, or fails to fulfill or timely 
complete any obligation, term, or condition of this Agreement, or if City determines there is a 
violation of any federal, state, or local law, ordinance, regulation, code, standard, or other 
requirement, City may at any time thereafter declare Developer to be in default or violation of 
this Agreement and make written demand upon Developer or its surety, or both, to immediately 
remedy the default or violation (“Notice”).  Developer shall substantially commence the work 
required to remedy the default or violation within ten (10) days of the Notice.  If the default or 
violation constitutes an immediate threat to the public health, safety, or welfare, City may 
provide the Notice verbally, and Developer shall substantially commence the required work 
within twenty-four (24) hours thereof.  Immediately upon City’s issuance of the Notice, 
Developer and its surety shall be liable to City for all costs of construction and installation of the 
Public Improvements and all other administrative costs expenses as provided for in Section 10.0 
of this Agreement. 

9.2 Failure to Remedy; City Action.  If the work required to remedy the 
noticed default or violation is not diligently prosecuted to a completion acceptable to City within 
the time frame contained in the Notice, City may complete all remaining work, arrange for the 
completion of all remaining work, and/or conduct such remedial activity as in its sole and 
absolute discretion it believes is required to remedy the default or violation.  All such work or 
remedial activity shall be at the sole and absolute cost, expense, and liability of Developer and its 
surety, without the necessity of giving any further notice to Developer or surety.  City’s right to 
take such actions shall in no way be limited by the fact that Developer or its surety may have 
constructed any, or none of the required or agreed upon Public Improvements at the time of 
City’s demand for performance.  In the event City elects to complete or arrange for completion 
of the remaining work and improvements, City may require all work by Developer or its surety 
to cease in order to allow adequate coordination by City.   
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EXHIBIT “A”
Legal Description

McCarthy Parking Lot

Real property in the City of Milpitas, County of Santa Clara, State of California, and is described as
follows:

PARCEL ONE:
ALL OF PARCEL 3, AS SHOWN UPON THAT CERTAIN PARCEL MAP FILED FOR RECORD IN
THE OFFICE OF THE RECORDER OF THE COUNTY OF SANTA CLARA, STATE OF
CALIFORNIA, ON JANUARY 9, 2001 IN BOOK 736 OF MAPS, AT PAGES 10 AND 11 IN THE
OFFICE OF THE SANTA CLARA COUNTY RECORDER.

PARCEL TWO:
ALL OF LOT A, AS SHOWN UPON THAT CERTAIN PARCEL MAP FILED FOR RECORD IN THE
OFFICE OF THE RECORDER OF THE COUNTY OF SANTA CLARA, STATE OF CALIFORNIA,
ON JANUARY 9, 2001 IN BOOK 736 OF MAPS, AT PAGES 10 AND 11 IN THE OFFICE OF THE
SANTA CLARA COUNTY RECORDER.

APN: 022-30-039

This legal description was prepared by me or under my direct supervision in conformance with the
requirements of the Professional Land Surveyors Act.

BKF Engineers

__________________________
David Darling
P.L.S. No.

March 31, 2021
Dated





BKF
 1730 N. First St, Suite 600,
SJ, CA 95112

Exhibit B
McCarthy- Parking Lot

North McCarthy Boulevard Milipitas, CA

BKF JOB NO. 20190679-10
Estimated Date: 4/1/2021

ITEM DESCRIPTION UNIT PRICE QUANTITY UNIT AMOUNT NOTES

A. AC/CONCRETE IMPROVEMENTS
1. Concrete Curb & Gutter $45.00 72 LF $3,240 West of North McCarthy Blvd
2. Vertical Curb $30.00 441 LF $13,230 Median
3. AC Paving (6"AC o/ 16" AB) $11.00 4,393 SF $48,323 New Ac Pavement Section, Left Turn Pocket
4. Sidewalk $8.00 12,831 SF $102,648 West of North McCarthy Blvd
5. Driveway Concrete $14.00 2,675 SF $37,450 West of North McCarthy Blvd
6. ADA Ramp (With Domes) $1,600.00 4 SF $6,400 West of North McCarthy Blvd

AC/CONCRETE  SUB-TOTAL $211,291

B. EROSION CONTROL
1. Erosion Control (SWPPP) $6,000.00 1 LS $6,000 Includes construction entrance

EROSION CONTROL SUB-TOTAL $6,000

D. STORM DRAIN
1. 15" HDPE Storm Drain Lateral $150.00 30 LF $4,500
2. Storm Drainage Manhole $5,500.00 1 EA $5,500
3. Grate Inlet $4,500.00 2 EA $9,000

 STORM DRAIN SUB-TOTAL $19,000

E. DRY UTILITIES
1. Relocate Street Light and Box $2,000.00 1 EA $2,000 West of North McCarthy Blvd

DRY UTILITIES SUB-TOTAL $2,000

G. LANDSCAPING, IRRIGATION & WATER
1. 2" Water Lateral (Recycled) - Irrigation $10.00 36 LF $360
2. Backflow (Recycled) - Irrigation $2,500.00 1 EA $2,500
3. 1" Meter (Recycled) - Irrigation $1,000.00 1 EA $1,000
4. General Landscaping $5.00 59,560 SF $297,800

LANDSCAPING & IRRIGATION SUB-TOTAL $301,660
Planting and irrigation in landscape easement &
median

H. SIGNAGE & STRIPING
1. Stop Bar Striping $15.00 30 LF $450 Thermoplastic
2. Stop Bar Stencil $200.00 2 EA $400 Stencil
3. Left Turn Arrow $250.00 3 EA $750 Stencil

SIGNAGE & STRIPING SUB-TOTAL $1,600 Project driveway stenciling

I. DEMOLITION
1. Remove Vertical Curb $10.00 459 LF $4,590 Median
2. Remove Curb and Gutter $11.00 122 LF $1,342 Project frontage
3. Asphalt Concrete Saw Cut $3.50 586 LF $2,051 Project frontage
4. Remove AC and Subbase $10.00 1,184 SF $11,840 Project frontage
5. Remove Irrigation Meter $375.00 1 EA $375
6. Plug/Cap Water Lateral $1,500.00 1 EA $1,500
7. Tree removal $450.00 16 EA $7,200 Trees in landscape easement or median

DEMOLITION SUB-TOTAL $28,898
$57,045

$627,494Cost For Parking Lot Off Site Frontage Construction (Including Sidewalk Extension)
10% Contingency
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employees, and agents, as stipulated in the Improvement Agreement, then this obligation shall 
become null and void; otherwise it shall be and remain in full force and effect. 

As part of the obligation secured hereby, and in addition to the face amount 
specified therefor, there shall be included costs and reasonable expenses and fees, including 
reasonable attorney’s fees, incurred by City in successfully enforcing such obligation, all to be 
taxed as costs and included in any judgment rendered. 

Surety, for value received, hereby stipulates and agrees that no change, extension 
of time, alteration, or addition to the terms of the Improvement Agreement, or to any plans, 
profiles, and specifications related thereto, or to the Public Improvements to be constructed 
thereunder, shall in any way affect its obligations on this bond, and it does hereby waive notice 
of any such change, extension of time, alteration, or addition. 

This bond is executed and filed to comply with the Milpitas Municipal Code as 
security for payment to contractors, subcontractors, and persons furnishing labor, materials, or 
equipment for construction of the Public Improvements or performance of the Improvement 
Agreement. 













 

 

100% of the total cost of the Public Improvements under the terms of the Improvement 
Agreement, we bind ourselves, our heirs, executors and administrators, successors and assigns 
jointly and severally, firmly by these presents. 

THE CONDITION OF THIS OBLIGATION IS SUCH that if the Principal, his or 
its subcontractors, heirs, executors, administrators, successors, or assigns, shall fail to pay for 
any materials, provisions, or other supplies or machinery used in, upon, for or about the 
performance of the Public Improvements, or for work or labor thereon of any kind, or fail to pay 
any of the persons named herein, or amounts due under the Unemployment Insurance Code with 
respect to work or labor performed by any such claimant, or for any amounts required to be 
deducted, withheld, and paid over to the Employment Development Department from the wages 
of employees of the contractor and his subcontractors pursuant to Section 13020 of the 
Unemployment Insurance Code with respect to such work and labor, and all other applicable 
laws of the State of California and rules and regulations of its agencies, then said Surety will pay 
the same in or to an amount not exceeding the sum specified herein. 

As part of the obligation secured hereby, and in addition to the face amount 
specified therefor, there shall be included costs and reasonable expenses and fees, including 
reasonable attorney’s fees, incurred by City in successfully enforcing such obligation, all to be 
taxed as costs and included in any judgment rendered. 

This bond is executed and filed to comply with the Milpitas Municipal Code as 
security for payment to contractors, subcontractors, and persons furnishing labor, materials, or 
equipment for construction of the Public Improvements or performance of the Improvement 
Agreement.  It is hereby expressly stipulated and agreed that this bond shall inure to the benefit 
of any and all persons, companies, and corporations entitled to file claims under Title 3 
(commencing with Section 9000) of Part 6 of Division 4 of the California Civil Code, so as to 
give a right of action to them or their assigns in any suit brought upon this bond. 

Surety, for value received, hereby stipulates and agrees that no change, extension 
of time, alteration, or addition to the terms of the Improvement Agreement, or to any plans, 
profiles, and specifications related thereto, or to the Public Improvements to be constructed 
thereunder, shall in any way affect its obligations on this bond, and it does hereby waive notice 
of any such change, extension of time, alteration, or addition. 










