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STORMWATER MANAGEMENT FACILITIES
OPERATION AND MAINTENANCE AGREEMENT

This Stormwater Management Facilities Operation and Maintenance Agreement (‘“AGREEMENT”) is
made and entered into this day of 2021 (“Effective Date”), by and between Metro
Owners Association (“Property Owner”) and the City of Milpitas, a municipal corporation of the State of

California (“City”).

RECITALS

This AGREEMENT is made and entered into with reference to the following facts:

A. WHEREAS, the Property Owner is the owner of real property more particularly depicted and
described on the attached as Exhibit A (“Property”) and fully incorporated herein by reference;

and

B. WHEREAS, the Property Owner received entitlements from the City allowing the development of
the Property as a common interest development, including the construction of townhome buildings
comprising up to 303 dwelling units with, emergency vehicle access, utilities, and associated
offsite and onsite improvements landscaping, irrigation, and stormwater treatment measures on
a 12.1 acre site located at 1401 South Milpitas Boulevard in Milpitas and more commonly known
as Metro, Project No. PJ1211, (the “Project”) on the Property; and subject to conditions set forth

in the following (collectively “City Approvals”):



1. Resolution No. 8034 approving Site Development Permit No. SZ08-0006,
2. Resolution No. 8034 approving Tentative Map No. MT09-0002,

3. Resolution No. 8034 approving Conditional Use Permit No. UP10-0012, and

C. WHEREAS, discharges to the City’'s municipal separate storm sewer system (“MS4”) are
regulated under state and federal law pursuant to Waste Discharge Requirements and National
Pollutant Discharge Elimination System permit (“MS4 Permit”) issued by the Regional Water
Quality Control Board, San Francisco Region (“Regional Board”).

D. WHEREAS, pursuant to the requirements of the MS4 Permit and the City’s Stormwater and Urban
Runoff Pollution Control Ordinance as codified in Milpitas Municipal Code Chapter 16
(“Ordinance”), the City Approvals require the Property Owner to install, operate, and maintain, at
no cost or expense to the City and as part of the common area as defined by the Davis-Stirling
Common Interest Development Act or as part of the approved plan of development for the Project,
the Permanent Stormwater Pollution Prevention Measures (“BMPs”) more particularly described
in the City-approved Stormwater Control Operation and Maintenance Plan (sometimes referred
to herein as “Plan”) for the Project attached hereto as Exhibit B and fully incorporated herein by
reference; and

E. WHEREAS, the Stormwater Control Operation and Maintenance Plan may be subsequently
modified from time to time with City’s written approval and such changes shall be fully
incorporated as part of this Agreement by this reference; and

F. WHEREAS, the Stormwater Control Operation and Maintenance Plan includes provisions for the
BMP Operation and Maintenance and an annual inspection checklist for the BMPs constructed
on the Property and in the public right of way, and

G. WHEREAS, this Agreement memorializes the Property Owner’s obligations, either directly or
through a property owners association, for maintenance, operations, and inspection under the
City’s Ordinance and the approved Stormwater Control Operation and Maintenance Plan.

NOW, THEREFORE, in consideration of the foregoing premises, the mutual covenants contained
herein, and the following terms and conditions, the parties hereto agree as follows:

SECTION 1. Responsibility for Operation and Maintenance:

The Property Owner, at its sole cost and expense, shall construct and install the BMPs shown in Exhibit
B in accordance with the plans approved by and on file with the City. Property Owner shall diligently
maintain in perpetuity all BMPs described in Exhibit B located on the Property. Except where otherwise
indicated within Attachment 1 to Exhibit B as maintenance to be conducted by the City, Property Owner
shall maintain in perpetuity the BMPs in the public right of way. Maintenance must assure peak
performance of all BMPs at all times, shall make such changes or modifications to the BMPs, subject to
City’s prior approval as may be reasonably necessary for the BMPs to continue to operate as designed
and approved and to accomplish its intended purpose and in good repair, and in compliance with all
applicable Federal, State, County and local laws and regulations, including but not limited to the
Ordinance, as the same may be amended, revised, and/or replaced from time to time. The Owner shall
be responsible for the costs required to operate, maintain, repair, and replace the BMPs in accordance
with this Section. Property Owner shall not destroy or remove the BMPs or modify any measure in any



manner that would lessen its effectiveness. Property Owner shall make available copies of the approved
Stormwater Control Operation and Maintenance Plan at the site with the facility or property manager.

Property Owner acknowledges that some BMPs are located within the public right of way, and the BMPs
in the public right of way may receive storm and dry weather flows from the public right of way. BMPs
within the public right of way have been designed to accept, retain, and treat flows from the public right
of way in addition to flows from the Project. In exchange for authorization to construct, operate, and
maintain BMPs in the public right of way, Property Owner agrees to undertake all operation and
maintenance of the BMPs in the public right away as articulated by Exhibit B to ensure proper acceptance,
retention, and treatment of flows from the public right of way and from the Project. Prior to undertaking
any maintenance of the BMPs within the public right of way, the Property Owner must acquire an
Encroachment Permit or other similar authorization from the City.

SECTION 2: Inspection by Property Owner:

The Property Owner, at its sole cost and expense, shall conduct annual inspections of all permanent
installed BMPs. The annual inspection report shall include completion of the checklist described in the
approved Stormwater Control Operation and Maintenance Plan. The BMPs must be inspected by a
gualified independent inspector who is acceptable to the City. The Property Owner shall submit the
Inspection Report on these BMPs to the City Engineer no later than July 15™ of each year.

SECTION 3. Facility Inspection by the City:

(a) Right of Entry. The Property Owner, on its behalf and on behalf of its successors and assigns,
grants permission to the City, the inspectors of the Regional Board, and local mosquito and vector
control agency, and their authorized agents and employees, to enter the Property, and to inspect
the BMPs whenever the City deems necessary to enforce provisions of the Ordinance, this
Agreement, or any other local or state requirements. The City may enter the premises at any
reasonable time during normal business hours and upon at least 48 hours prior written notice
(except that prior written notice is not required in case of emergency) to inspect the premises
related to BMPs and BMP operation and maintenance, to inspect and copy records related to
storm water compliance, and to collect samples and take measurements related to BMPs. The
Property Owner shall deposit and maintain a Private Job Account with the City a minimum balance
of Four Thousand Dollars ($4,000) for inspection by City Staff pursuant to this Section 3. The
deposit of Four Thousand Dollars ($4,000.00) shall be made simultaneously with the execution
of this Agreement.

(b) Security. The City may require the Owner, its successors and assigns, from time to time, to post
security in a form, amount, and for a time period satisfactory to City to guarantee performance of
the obligations stated herein. Should the Owner, its successors and assigns, fail to perform the
obligations under this Agreement, the City may, in the case of a cash bond, act for the Owner, its
successors and assigns, using the proceeds from such cash bond, or in the case of a surety bond,
require the surety to perform the obligations of this Agreement.

SECTION 4. Failure to Perform Required Facility Repairs or Maintenance by the Property Owner:

(a) Enforcement Action. If the Property Owner or its successors fail to operate and maintain all BMPs,
including but not limited to BMPs within the public right of way, in good working order and in
accordance with the approved Plan and the City’s Ordinance, the City may, but is not required to,
pursue any enforcement action available at law or in equity to cause the completion of all
maintenance and may charge the costs of such enforcement action against the Property Owner




in any manner authorized by law or in equity. Together with or in addition to any enforcement
action or action available to the City in law or equity in response Property Owner or its successors’
failure to operate and maintain all BMPs in good working order, Property Owner shall be
responsible for any damage to the public right of way caused by such failure.

(b) City Maintenance. In the event of Property Owner’s failure to operate and maintain BMPs in

(c)

accordance with the Plan and the City’s Ordinance, the City may also, with prior written notice,
enter the Property to return the BMPs to good working order; provided however that the Property
Owner shall have 30 days after any such notice, or such other time provided by law, to cure the
relevant failure and provided further that the Property Owner shall have such additional time after
the initial 30 days to complete a cure so long as Property Owner commences the cure within the
initial 30 days and diligently prosecutes the cure to completion. Notwithstanding the foregoing,
City may in its sole discretion enter the Property to return the BMPs to good working in an
emergency and take any other necessary action to mitigate an emergency without any notice to
Property Owner. The City is under no obligation to maintain or repair the BMPs, and this
Agreement may not be construed to impose any such obligation on the City. If the City, under
this Section 4 takes any action to return the BMPs to good working order, the Property Owner
shall reimburse the City for all the reasonable costs and expenses incurred by the City. The City
will provide the Property Owner with an itemized invoice of the City’s costs and expenses and the
Property Owner shall make full payments to the City within thirty (30) days of the date of the
invoice. If the Property Owner fails to pay the invoice within thirty (30) days, the City shall be
entitled to cause a lien for any such unpaid maintenance expense bill to be recorded against the
Property. In addition, the City shall be entitled to have the unpaid amount of the invoice placed
as a special assessment on the next regular tax bill levied against the Property, after which such
assessment shall be collected in the same manner as ordinary municipal taxes are collected, and
shall be subject to the same penalties and same procedures under foreclosure and sale in the
case of delinquency as provided for ordinary municipal taxes. The actions described in this
section are in addition to and not in lieu of other legal remedies provided by law. Notwithstanding
the above, it is understood that City is under no obligation to repair or maintain the BMPs, and in
no event shall this Agreement be construed to impose any such obligation on City.

Specific Performance. The provisions of this Agreement are expressly declared to be for the
benefit of the City. The City may bring an action to obtain specific performance of this Agreement
and may recover its costs, including attorney fees, incurred in bringing such action.

SECTION 5: Successors and Assigns:

Property Owner hereby declares that the Property shall be held, transferred, encumbered, used,
conveyed, leased and occupied subject to the covenants, conditions, restrictions, easements and rights
set forth herein for the use and benefit of each of the Lots. All of the limitations, easements, uses,
obligations, covenants, restrictions and conditions stated herein shall run with the Property and shall be
binding upon Property Owner, its successors and assigns, any and all parties having or acquiring any
right, title or interest in or to the Property or any part thereof or interest therein and shall inure to the
benefit of and be binding upon each successor-in-interest thereto.

Upon transfer of the property, the Property Owner shall provide the new owner with the current Plan and
a copy of this Agreement and shall, in any event, be released from all obligations under this Agreement
as of the effective date of the transfer of the Property.

SECTION 6. Indemnity:



The Property Owner, on Property Owner’s behalf and on behalf of all successors in interest pursuant to
Section 5 of this Agreement, shall indemnify, release, hold harmless, and defend the City and its authorized
agents and employees from and against any and all demands, suits, liabilities, fines, losses, damages,
accidents, casualties, occurrences or claims, including reasonable attorneys’ fees, against the City which
may in anyway arise or relate to the construction, operation, presence, existence or maintenance of the
BMPs, or from any personal injury or property damage that may arise or relate from the City entering the
property under Section 4. If a claim is asserted against the City, its authorized agents or employees, the City
shall promptly notify the Property Owner and the Property Owner shall defend the claim and any resulting
litigation at its sole cost and expense, with counsel approved by City. If any judgment is entered against the
City, or its authorized agents or employees, the Property Owner must pay all costs and expenses to satisfy
the judgment.

In addition to the indemnity provided by this Section, Property Owner hereby waives any and all claims,
demands, liabilities, losses, and damages against the City and its authorized agents and employees arising
out of or related to the operation and maintenance of BMPs within the public right of way, whether currently
known or hereafter arising.

SECTION 7. Severability:

Invalidation of any one of the provisions of this Agreement shall in no way effect any other provisions,
and all other provisions shall remain in full force and effect.

SECTION 8. Non-Discrimination:

The Property Owner shall not discriminate, in any way, against any person on the basis of race, sex,
color, age, religion, sexual orientation, actual or perceived gender identity, disability, ethnicity, or national
origin, in connection with or related to the performance of this Agreement.

SECTION 9. Governing Law:

City and Property Owner agree that the law governing this Agreement shall be that of the State of
California and that Property Owner shall comply with all applicable laws, ordinances, codes and
regulations of the federal, state and local governments.

SECTION 10. Recordation:

Property Owner shall, within 10 days after the effective date of this Agreement, record or cause the
Agreement to be recorded in the Office of the Recorder, Santa Clara County, California, at the expense
of the Property Owner, which recording shall constitute notice of the obligations herein set forth and a
covenant running with the land and shall be binding upon all of the successors and assigns in title to the
Property. In the event Property Owner fails to timely record this Agreement, City shall be authorized but
not required to record the Agreement.

SECTION 11. Books and Records:

A.  The Property Owner shall maintain any and all ledgers, books of account, invoices, vouchers,
cancelled checks, and other records or documents evidencing or relating to charges for services,
or expenditures and disbursements or in any way relating to the performance of this Agreement for
a minimum period of three (3) years, or for any longer period required by law.



B.  Any records or documents required to be maintained pursuant to this Agreement shall be made
available for inspection or audit at no cost to City, at reasonable any time during regular business
hours, upon at least 48 hours’ prior written request by the City Attorney, City Manager, or a
designated representative of any of these officers. Copies of such documents shall be provided to
City for inspection at City Hall when it is practical to do so. Otherwise, unless an alternative is
mutually agreed upon, the records shall be available at the Property Owner’s address indicated for
receipt of notices in this Agreement.

SECTION 12. Notices:
All notices and other communications required or permitted to be given under this Agreement shall be in

writing and shall be personally served or mailed, postage prepaid and return receipt requested,
addressed to the respective parties as follows:

To CITY:
City of Milpitas
Attn: City Engineer
455 East Calaveras Blvd.
Milpitas, CA 95035
To PROPERTY OWNER: Metro Owners Association

Attn: Tom Gregorich - Director
Vintage Group

24422 Avenida de la Carlota, Suite 450
Laguna Hills, CA 92653

Notice shall be deemed effective on the date personally delivered or, if mailed, three (3) days after deposit
in the mail.

SECTION 13. Venue:

In the event that suit shall be brought by either party to this contract, the parties agree that venue shall
be exclusively vested in the state courts of the County of Santa Clara, or if federal jurisdiction is
appropriate, exclusively in the United States District Court, Northern District of California, San Jose,
California.

SECTION 14. Interpretation, Prior Agreements:

This Agreement, including all Exhibits attached hereto, represents the entire understanding of the parties
as to those matters contained herein. In the event that the terms specified in any of the Exhibits attached
hereto conflict with any of the terms specified in the body of this Agreement, the terms specified in the
body of this Agreement shall control. No prior oral or written understanding shall be of any force or effect
with respect to those matters covered hereunder. This Agreement may be modified only by a written
amendment duly executed by the parties to this Agreement.

[Signatures on Next Page]



IN WITNESS WHEREOF, the Parties execute this Stormwater Management Facilities Operation and
Maintenance Agreement as of the last date set forth below:

PROPERTY OWNER:
Metro Owners Association

By:

By:
Name:
Title:

By:
Name:
Title:

CITY:

CITY OF MILPITAS,
A MUNICIPAL CORPORATION

By:

Steven McHarris, City Manager
Approved as to form: Approved:
By: By:

Lauren Lai, CPA, MPA
Finance Director/Risk Manager

Christopher J. Diaz, City Attorney

Recommended for approval:

By:
Steve Erickson, City Engineer




Please note that this is a placeholder for the acknowledgement. So use the most current
version of the acknowledgement

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of )

On , before me, , @ Notary Public, personally
appeared

personally known to me;

or , who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature

CAPACITY CLAIMED BY SIGNER:

Though statute does not require the notary to fill in the data below, doing so may prove invaluable to persons
relying on the document.

Individual(s)

Corporate Officer(s) Titles and

Partner(s) Limited General

Attorney-in-Fact

Trustee(s)

Guardian/Conservator
Other :

Signer is representing:

ATTENTION NOTARY: Although the information requested below is optional, it could prevent fraudulent
attachment of this certificate to unauthorized document.

Title or type of document
Number of pages: Date of document:
Signer(s) other than named above:

THIS CERTIFICATE MUST BE ATTACHED TO THE DOCUMENT DESCRIBED ABOVE




EXHIBIT A

Plat and Description for the site



EXHIBIT B

Operation and Maintenance Plan






