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REGULAR 

 

 

NUMBER: 297.1 
 

 

TITLE: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILPITAS 

AMENDING TITLE XII, CHAPTER 1 OF THE MILPITAS MUNICIPAL CODE 

RELATING TO AFFORDABLE HOUSING AND MAKING CEQA EXEMPTION 

FINDINGS  

 

HISTORY: This Ordinance was introduced (first reading) by the City Council at its meeting of 

January 18, 2022, upon motion by Councilmember Chua and was adopted (second 

reading) by the City Council at its meeting of _______________, upon motion by 

____________________________.  The Ordinance was duly passed and ordered 

published in accordance with law by the following vote: 

 

AYES:   
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 ABSTAIN:   

 

 

ATTEST: APPROVED: 

 

 

________________________________ __________________________ 

Wendy Wood, City Clerk     Rich Tran, Mayor 
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________________________________ 

Christopher J. Diaz, City Attorney 
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RECITALS AND FINDINGS: 

 

 

WHEREAS, the Bay Area is experiencing a severe housing crisis, especially in providing 

housing affordable to very low, low and moderate-income households; and  

 

WHEREAS, existing local, state and federal resources are insufficient to meet the City of 

Milpitas’ needs for affordable housing; and 

 

WHEREAS, the City’s 2015-2023 Housing Element provides that the City will facilitate the 

development of new affordable housing units, and 

 

WHEREAS, the courts have recognized that a city can impose requirements to include that new 

developments include a percentage of affordable housing units as a valid exercise of the city’s police 

power; 

 

WHEREAS, in 2017, the State of California enacted AB 1505, codified at California 

Government Code §§ 65850-65850.1, which supersedes the court’s ruling in Palmer/Sixth Street 

Properties v. City of Los Angeles, and establishes that cities can adopt ordinances requiring that rental 

housing development include a percentage of units affordable to very low, low or moderate income 

households; and  

 

WHEREAS, on June 19, 2018, the City Council adopted Ordinance No. 297 adding Title XII, 

Chapter 1 to the Milpitas Municipal Code (the Affordable Housing Ordinance) to establish inclusionary 

affordable housing requirements and a fee program to foster the development of affordable housing 

projects within the City and the region; and 

 

WHEREAS, the adoption of the Affordable Housing Ordinance has been effective in furthering 

the City’s affordable housing goals, and has resulted in the development of additional affordable housing 

units within the City; and 

 

WHEREAS, in addition to ensuring that affordable housing units are built within the City, the 

City Council desires to ensure that affordable housing developed within the City is integrated with new 

market rate housing development and not segregated to select areas of the City; and  

 

WHEREAS, in order to ensure that affordable housing constructed pursuant to the Affordable 

Housing Ordinance is integrated into new market rate residential development to the greatest extent 

possible, the City Council directed staff to prepare an amendment to the Affordable Housing Ordinance to 

incentivize and ensure on-site development of affordable housing to the extent possible, and to make 

other clarifying amendments to the Affordable Housing Ordinance; and 

 

WHEREAS, consistent with Council direction, City staff prepared proposed amendments to the 

Affordable Housing Ordinance to strengthen the City Council’s required findings before allowing 

alternative means of compliance for ownership housing and incentivizing developers to build affordable 

units on-site, while still retaining alternative means of compliance with the Affordable Housing 

Ordinance in order to maintain flexibility and ensure that the Affordable Housing Ordinance will not 

serve as an impediment to residential development in the City; and 

 

WHEREAS, on December 8, 2021, City staff posted the proposed amendments to the Affordable 

Housing Ordinance on the City’s website along with a written summary of the proposed changes, and 

City staff thereafter presented the proposed amendments to the Affordable Housing Ordinance to 
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stakeholders in the local development community as part of a Community Development Roundtable 

meeting on December 16, 2021, and received feedback on the proposed amendments from those 

stakeholders; and 

 

WHEREAS, on December 17, 2021, City staff hosted a virtual community meeting to gather 

input from the broader community and residents on proposed amendments to the Affordable Housing 

ordinance.  City staff presented the proposed amendments at this meeting and received feedback from the 

members of the community; and 

  

WHEREAS, on January 18, 2022, the City Council held a duly noticed public meeting and 

considered the proposed amendments to the Affordable Housing Ordinance as set forth in this Ordinance, 

together with all other information relevant to evaluation and adoption of this Ordinance, including but 

not limited to the staff materials provided herewith, staff presentations and all oral and written 

communications received at or before the duly noticed public meeting; and  

 

WHEREAS, this Ordinance is consistent with the Milpitas General Plan as a whole and 

implements the Milpitas adopted Housing Element, as well as other General Plan goals, policies and 

programs.  

 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 

 

SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which includes but is not limited to all City 

staff reports, including reports presented to the City Council, testimony by staff and the public, and other 

materials and evidence submitted or provided to the City Council.  Furthermore, the recitals set forth 

above are found to be true and correct and are an integral part of the Council’s decision and are hereby 

adopted as findings and incorporated herein by reference.  

 

SECTION 2. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XII, CHAPTER 1 

 

 

Chapter 1 of Title XII of the Milpitas Municipal Code is hereby amended to read as follows: 

 

 

TITLE XII - HOUSING 

 

CHAPTER 1 - AFFORDABLE HOUSING ORDINANCE 

Section 1 - Purpose 

This Chapter shall be known as the "Affordable Housing Ordinance." 

XII-1-1.00 - Purpose 

Purpose of this Chapter is to: 

(a) Enhance the public welfare and assure that further housing development contributes to the 

attainment of the City's housing goals by increasing the production of residential units affordable by 

households of very low, low and moderate income. 
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(b) Assure that the limited remaining developable land in the City's planning area is utilized in a 

manner consistent with the City's housing policies and needs. 

XII-1-1.01 - Applicability 

All land use entitlement applications not determined or deemed "complete" as defined in Government 

Code Section 65943 by the effective date of the ordinance are subject to the requirements of this 

Chapter. 

Section 2 - Definitions 

XII-1-2.00 

As used in this Chapter, each of the following terms shall be defined as follows: 

XII-1-2.01 

“Accessory dwelling unit” shall have the meaning set forth in Section XI-10-13.8 of this Code. 

XII-1-2.02 

"Affordable Housing Cost" means the maximum amount that a household may be required to pay to 

live in an affordable unit.  The City shall determine affordable housing costs for each affordable unit 

type within a proposed development at the time of project approval, and the affordable housing cost 

may be adjusted annually to reflect the current area median income for Santa Clara County.   

For rental units, Affordable Housing Cost shall be an annual rent amount, inclusive of an 

allowance for tenant payment of utilities, that does not exceed 30% of maximum gross income level for 

very low or low income households as defined herein (as applicable to the affordable unit), adjusted for 

household size. 

For ownership units, Affordable Housing Cost shall be a sales price that results in annual 

housing expenses that do not exceed 35% of the maximum gross income level for very low, low or 

moderate income households as defined herein (as applicable to the affordable unit) adjusted for 

household size.    

The City may adopt administrative guidelines to establish criteria to be utilized in calculating 

affordable housing cost pursuant to this Section. 

XII-1-2.03 

"Affordable Housing Fund" or "Fund" means a fund established pursuant to the Chapter as described in 

Section XII-1-8.00, et seq., and in which all fees collected through this Chapter shall be placed. 

XII-1-2.04 

"Affordable unit" means an ownership or rental dwelling unit, including senior housing, that is rented 

or sold at an affordable housing cost to households with very low, low, or moderate incomes as defined 

in this Chapter, provided, however, that an accessory dwelling unit shall not be counted as an 
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affordable unit for purposes of satisfying the affordability requirements set forth in Section 3 of this 

Chapter. 

XII-1-2.05 

"Applicant" means any person, firm, partnership, association, joint venture, corporation, or any entity 

or combination of entities (including but not limited to a "developer") that seeks city real property 

development permits or approvals or bears any responsibility with respect to the subject real property. 

XII-1-2.06 

"Dwelling unit" means a dwelling designed and intended for occupancy by one household. 

XII-1-2.07 

"Low Income Household" shall have the same definition as set forth for the term “lower income 

household: in California Health & Safety Code section 50079.5.  The income limits for low income 

households in Santa Clara County are published and updated periodically by the State Department of 

Housing and Community Development in California Code of Regulations, Title 25, Section 6932.  

XII-1-2.08 

“Mixed Use Development” means a development that includes residential and non-residential uses in a 

vertical or horizontal orientation.  All of the provisions of this Chapter that pertain to residential 

development shall apply to the residential uses and all of the provisions of Section 5 of this Chapter 

shall apply to the non-residential uses, respectively. 

XII-1-2.09 

"Moderate Income Household" shall have the definition as set forth in California Health & Safety Code 

section 50093(b).  The income limits for moderate income households in Santa Clara County are 

published and updated periodically by the State Department of Housing and Community Development 

in California Code of Regulations, Title 25, Section 6932.  

XII-1-2.10 

"Non-Residential development project" means any planned district, subdivision map, conditional use 

permit or other discretionary or non-discretionary City land use approval, which authorizes new 

construction of gross square feet of nonresidential space, the conversion of residential use to a 

nonresidential use, or the conversion of exempt space to non-exempt space, including, but not limited 

to, retail, hotel, motel (including motel, motor hotel, inn and auto court), office, professional office, 

other commercial, light industrial, data centers and warehouses. 

XII-1-2.11 

“On-site” means that the affordable units are provided within the boundaries of the proposed 

development 

XII-1-2.12 
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"Residential Ownership Project" means any residential project that includes the creation of residential 

dwelling units that may be sold individually. A residential ownership project also includes 

condominium conversions. 

XII-1-2.13 

"Residential Rental Project" means a residential project or property under common ownership, or 

portion thereof that creates living units that cannot be sold individually. 

XII-1-2.14 

"Resale controls and/or rent restrictions" means legal restrictions by which the affordable units shall be 

restricted to ensure that the unit remains affordable to very low, low, or moderate income households, 

as applicable, for a period of not less than 55 years. With respect to rental units, such rent restrictions 

shall be in the form of a regulatory agreement recorded against the applicable property. With respect to 

owner-occupied units, such resale controls shall be in the form of resale restrictions, deeds of trust, 

and/or other similar documents recorded against the applicable property. 

XII-1-2.15 

"Residential development" includes, without limitation, detached single-family dwellings, multiple-

dwelling structures, groups of dwellings, condominium or townhouse developments, condominium 

conversions, cooperative developments, mixed use developments that include dwelling units, and 

residential land subdivisions intended to be sold to the general public. 

XII-1-2.16 

"Very Low Income Household" shall have the definition as set forth in California Health & Safety 

Code section 50105.  The income limits for very low income households in Santa Clara County are 

published and updated periodically by the State Department of Housing and Community Development 

in California Code of Regulations, Title 25, Section 6932.  

Section 3 - Minimum Residential Development General Requirements 

XII-1-3.00 - 15 Percent Affordability Requirement 

All new residential development projects of ten units or more designed and intended for permanent 

occupancy shall construct 15 percent of the total number of dwelling units within the development as 

affordable units, except as otherwise provided by this Chapter. Accessory dwelling units shall not be 

included to calculate the total number of dwelling units that must be constructed pursuant to this 

section.  The foregoing requirement shall be applied no more than once to an approved development 

(and generally at the tentative map stage), regardless of the changes in the character or ownership of the 

development, provided the total number of units does not change. If the 15 percent calculation results 

in a fractional unit that is less than 0.5 (i.e., less than half a unit), the developer may pay an in-lieu fee 

for that fractional unit, as more specifically outlined in Section 4 of this Chapter.  A fractional unit 

equal to 0.5 or greater shall be rounded up, and the project must provide one affordable unit on-site to 

satisfy any fractional obligation where an in-lieu fee is not paid.  

XII-1-3.01 - Allocation of units to income levels 
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Affordable units provided pursuant to this Section shall be allocated to households with a minimum 

percentage of very low, low, and moderate income levels as follows: 

  

 Rental 

Units 

Ownership 

Units 

Very low or low income households 100% 0% 

Very low, low or moderate income households 0% 100% 

  

XII-1-3.02 - Conditions of approval 

Any tentative map, conditional use permit, or site development review approving residential or mixed-

use development projects subject to this Chapter shall contain conditions sufficient to ensure 

compliance with the provisions of this Chapter. Such conditions shall detail the number of affordable 

units required, specify the schedule of construction of affordable units, set forth the applicant's manner 

of compliance with this Chapter, and require the execution of an agreement imposing appropriate resale 

controls and/or rental restrictions on the affordable units. Any omission or failure to adopt conditions of 

approval or any of the details or other specifications regarding compliance with this Chapter shall not 

waive the City's rights to enforce any provision, nor relieve any applicant of its obligations to comply 

with, all requirements of this Chapter. 

At the time of filing a planning application for a residential development subject to this article, the 

developer shall provide the following information in addition to information specified elsewhere for the 

applicable planning permit(s):  

 

1. The number of market rate and affordable units proposed on-site, which should include the 

distribution of units by bedroom size (i.e., studio, one bedroom, two bedroom, etc.) for the total 

project, market rate units, and affordable units.  

2. The tenure of the market rate and affordable units. 

3. Gross square footage of building by each use including parking uses.  

4. Gross square footage of project’s proposed total residential area and gross square footage of 

existing residential area. 

5. Gross square footage of project’s proposed non-residential floor area, gross square footage of 

existing non-residential floor area that will remain as is, and any square footage of new or 

proposed to be converted non-residential floor area that is exempt from paying affordable housing 

impact fees pursuant to Section 5 of this Chapter.   

6. Habitable square feet for residential units, and net residential square feet of the total project, 

affordable units and market rate units. 

7. The unit sizes (net residential square feet per unit) for the total project, market rate units, and 

affordable units.  

8. The proposed location of the market rate and affordable units by building and location on each 

floor of a building.  

9. Any interior amenities in the affordable units that would differ from market rate units, including, 

but not limited to, floor coverings, appliances, plumbing and electrical fixtures.  

10. The schedule for production of affordable units in phased residential development. 
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11. Any exceptions or alternatives proposed to comply with this article, including reasons why the 

findings required to approve such exceptions or alternatives can be met. 

XII-1-3.03 - Concurrent construction of affordable units 

All affordable units in a project or phase of a project shall be constructed prior or concurrently with 

market-rate units, unless the City Manager or designee determines in writing that extenuating 

circumstances exist that make concurrent construction infeasible or impractical.  In phased 

developments, the affordability requirement will be calculated on the basis of the whole development, 

but affordable units shall be developed in advance or concurrently with market rate units in each phase 

unless the City Manager or designee determines in writing that extenuating circumstances exist that 

make concurrent construction infeasible or impractical. If this occurs, a schedule must be developed by 

the applicant and approved by the City Manager to ensure that affordable units are built expeditiously 

and before final discretionary permits are issued.  Each phase must include the required number of 

affordable units based on the number of market-rate units in that phase, and on-site affordable housing 

units must be developed concurrently with the market-rate units in each phase. 

XII-1-3.04 - Design and distribution of affordable units 

Affordable units shall meet the following requirements: 

1. The bedroom mix of the affordable units should be proportionate to the bedroom mix of market 

rate units, provided that the City may allow a different unit mix to meet other City goals as 

determined by the City Council.  

2. The square footage of the affordable housing units must be reasonably consistent with the 

market rate units in the development although smaller unit sizes may be allowed by the 

Director or Building Safety and Housing if the developer provides adequate justification and 

reasons why the provision of small unit sizes would further the City’s housing goals and this 

Chapter.  

3. All affordable units shall be reasonably comparable in terms of floor plan  and base finish 

amenities to market rate units in the proposed development.  

4. The quality of the exterior design, landscaping, and construction of the affordable units shall be 

consistent with the other units in the proposed development. When affordable units are built 

off-site they shall be of equivalent or of higher quality compared with the market rate units. 

5. Affordable units shall have the same access to common entrances from the exterior as market 

rate units;   

6. Affordable units shall have the same access to all project amenities and recreational facilities 

available to market rate units.  Off-site projects shall have convenient access to equivalent 

project amenities and recreational facilities compared to the market rate units. 

7. All affordable units shall be reasonably dispersed throughout the project and for residential 

structures higher than eight stories, the affordable units shall be evenly distributed throughout 

the bottom 60% of the floors or higher. 

Section 4 - Exceptions to On-Site Development of 15 Percent Affordable Units 

Project applicants' projects shall construct 15 percent of the total number of dwelling units within any 

development as affordable units, except as provided pursuant to this Section. All exceptions to the 

requirement to construct affordable units on-site for a project with ownership units shall require City 

Council approval, which shall be obtained at or prior to the last discretionary approval for development 

of the project.  
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A. Ownership Projects: The City may allow an exception to the requirement to construct on-site 

affordable units for a residential ownership project when the applicant contributes to the City’s 

affordable housing needs through one of the alternatives set forth in Subsections XII-1-4.00-XII-1-4.02, 

provided that prior to City Council approval to the requested exception, the City Council must make the 

following findings: 

1. The development as proposed with the exception as provided pursuant to this Section 

would further the City’s low and/or moderate income housing goals as contained in the Housing 

Element; and 

2. The development with the exception either (i) will result in at least two of the 

following; 

a. The development of a larger number of deed-restricted affordable units than 

would be created under the on-site requirement; 

b. The development of a larger number of deed-restricted affordable bedrooms 

than would be created under the on-site requirement; 

c. The development of a larger amount of deed restricted affordable living area 

than would be created under the on-site requirement;  

d. The development of deed-restricted affordable units at a lower average income 

target as compared to the affordable units that would be created under the on-site requirement;  

or (ii) will provide other community benefits that exceed the benefit of constructing on-site 

affordable units. 

B. Rental Projects: The City may allow an exception to the requirement to construct on-site 

affordable units for a residential rental project if requested by the applicant, provided that as a 

condition of such exception that applicant shall be required to contribute to the City’s affordable 

housing needs through one of the alternatives set forth in Subsections XII-1-4.00-XII-1-4.02.   

XII-1-4.00 - Payment of fees in lieu of creation of affordable units 

Upon request of the applicant and subject to the requirements of this Section 4 as set forth above, the 

City Council may permit the applicant to pay a fee in lieu of constructing the affordable units that the 

applicant would otherwise be required to construct pursuant to this Chapter. In-lieu fees shall also be 

paid for requirements to construct fractional units of less than 0.5 units as set forth in Section XII-1-

3.00.  The City shall adopt, by resolution, current affordable housing in-lieu fee levels as well as 

administrative guidelines necessary for the implementation of this Chapter.  

Fees paid in-lieu of constructing affordable units must be paid prior to the issuance of the building 

permit for the project, and fees shall be deposited into the City’s Affordable Housing Fund. The in-lieu 

fee shall be calculated based on the gross square footage constructed for each new residential use, 

taking into account any fee credits that would be applicable based on existing building area.  While 

accessory dwelling units are not counted towards either calculating or meeting the 15% on-site 

affordable housing requirement pursuant to Section XII-1-3.00, any payment of in-lieu fees must be 

based on the total gross square footage of all dwelling units developed as part of the project, including 

any accessory dwelling units.  

Unless otherwise specified by resolution of the City Council or amendment to this Chapter, every July 

1, or the following business day, if applicable, the City will adjust the affordable housing fees for 
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inflation using the Engineering News Record Building Cost Index for San Francisco. If this index 

ceases to exist, the Director of Building Safety and Housing shall substitute another construction cost 

index, which in his/her judgment is as nearly equivalent to the original index as possible. 

XII-1-4.01 - Off-site projects 

Upon request of the applicant, the City Council may permit an applicant to comply with the 

requirements of this Chapter by constructing the affordable units not physically within the development 

but within the City of Milpitas in lieu of constructing some or all of the affordable units within the 

development, with the approval of the City Council, if the City Council finds that: 

1. Construction of the units off-site in lieu of constructing units on-site is consistent with the 

Chapter's goal of creating, preserving, maintaining, and protecting housing for very low, low and 

moderate income households. 

2. The units to be constructed off site are consistent with Section XII-1-3.04 above. 

3. It would be infeasible or impractical to construct affordable units on-site. 

4. Conditions of approval for the project require that the off-site affordable units would be 

governed by the terms of a deed restriction and, if applicable, rental restrictions similar to that used for 

the on-site affordable units. 

5. The conditions of approval for the project, or other security such as a cash deposit, bond, or 

letter of credit, are adequate to require the construction of the off-site affordable units prior or 

concurrently with the completion of the construction of the residential development. 

Affordable units can be built off-site using a different tenure than the subject development (i.e., rental 

affordable units for an ownership residential project) provided that the square footage of livable space of 

affordable units provided off-site is greater than what would be required on-site. In this case, the above 

requirements shall be met and the income-category shall be equivalent to or lower than what would be 

required for affordable units with the same tenure. The term of the affordable housing and/or resale 

restrictions shall be determined by the tenure of the affordable units and shall be consistent with sections 

XII-1-6.00 through XII-1-6.02 of this Chapter as applicable. 

XII-1-4.02 - Land dedication 

Upon request of the applicant, the City Council may permit an applicant to dedicate land within the 

City of Milpitas to the City or a City-designated local non-profit housing developer in lieu of 

construction of some or all of the required affordable units, if the Council finds that: 

1. Dedication of land in lieu of constructing units is consistent with the Chapter's goal of creating, 

preserving, maintaining, and protecting housing for very low, low and moderate income households. 

2. The dedicated land is zoned and useable for its intended purpose, is free of toxic substances and 

contaminated soils, and is fully improved, with infrastructure, adjacent utilities, grading, and all 

development-impact fees paid, including development-impact fees required by the Milpitas Unified 

School District but excluding any affordable housing ordinance fees. 

3. The proposed land dedication property includes a minimum of _0.75 acres of developable area, 

and is of sufficient size and value to meet the following requirements: 
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a. The dedication property includes land sufficient to construct the number of units that 

the applicant would otherwise be required to construct by Section XII-1-3.00 based on (i) the size of 

lots in the subdivision for which the applicant is meeting its obligation if the applicant’s project is an 

ownership project, or (ii) the size of the parcel needed to construct the required number of affordable 

units if the applicant’s project is a rental project and assuming the affordable rental units are of 

comparable size to the market rate units; and 

b. In addition, the dedication property includes additional land the market value for which 

is equal to or exceeds the difference between the value of a market-rate, 1200-square foot for-sale unit 

and the price at which such a unit could be sold as an affordable moderate income unit (which amount 

shall be set forth in a resolution adopted from time to time by the City Council) times the number of 

on-site affordable units that would otherwise be required for the development. 

XII-1-4.03 - Waiver of requirements 

As part of the development application, the applicant may request and the City Council, at its 

discretion, may waive, wholly or partially, the requirements of this Chapter and approve alternate 

methods of compliance with this Chapter if the applicant demonstrates, and the City Council finds, 

either (1) that such alternate methods meet the purposes of this Chapter and the Council can make the 

findings for such alternative methods as set forth in Section 4.A of this Chapter; or (2) that there is no 

reasonable relationship between the impact of the proposed development and the contested requirement 

or that applying the requirements of this Chapter would take property in violation of the United States 

Constitution or California Constitution or would result in any other unconstitutional result. 

Section 5 - Non-Residential Affordable Housing Impact Fee 

XII-1-5.01 - Applicability 

Any non-residential development, applicable under the definition set forth in Section XII-1-2.05, is 

subject to payment of a non-residential affordable housing impact fee. The City shall adopt, by 

resolution, current non-residential affordable housing impact fee levels. Every July 1, or the following 

business day, if applicable, the City will adjust affordable housing fees for inflation annually using the 

Engineering News Record Building Cost Index for San Francisco. If this index ceases to exist, the 

Director of Building Safety and Housing shall substitute another construction cost index, which in 

his/her judgment is as nearly equivalent to the original index as possible. 

The applicant shall pay the non-residential impact fees prior to issuance of the building permit. 

Applicable fees will be determined at time of payment. All payment of fees made to the City under this 

Chapter shall be deposited into the City Affordable Housing Fund. 

XII-1-5.02 - Calculation of impact fee 

The impact fee will be calculated on a per square foot basis for net new gross floor area. The formula 

below shall be used in calculating the amount of the housing impact fee: (Gross square feet of total 

non-residential floor area) minus (square feet of existing non-residential floor area) multiplied by (per 

square foot fee) equals (total housing impact fee). 

XII-1-5.03 - Exemptions 

The following non-residential uses that will be exempt from the fee include: 
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a. New construction of non-residential uses of less than 5,000 square feet. 

b. Additions to existing non-residential uses where the square footage increase is less than 5,000 

square feet. 

c. Assembly uses. 

d. Day care, nursery and school facilities. 

e. Hospitals. 

f. Other non-residential uses not listed above, but which the City Council determines will have a 

minimal impact upon the demand for affordable housing and to be exempt pursuant to City Council 

resolution. 

Section 6 - General Procedures for Implementing Affordable Housing Requirements 

XII-1-6.00 - Agreements 

Prior to the City allowing occupancy for an affordable unit, resale restrictions or rental controls, or 

both, as the case may be, shall be set forth in an agreement between the City and the applicant, which 

agreement shall be recorded against the property containing the affordable units. The agreement shall 

be executed by the City Manager or designee, and its requirements shall run with the land and bind the 

applicant's successors. Covenants on the affordable units shall not be less than 55 years. 

XII-1-6.01 - Rental units; occupancy; annual report 

Agreements involving rental units shall require the owner of the affordable units to ensure that the units 

are occupied by tenants whose monthly income levels do not exceed very low-, low-, or moderate 

income levels, as the case may be, and shall preclude tenants from subletting or subleasing the unit. 

The agreement shall also require the owner of the affordable unit to submit an annual report to the City 

Manager, in a format approved by the City. The report shall include, but not be limited to the following 

information: an identification of the affordable units within the project; the monthly rents charged and 

proposed to be charged; vacancy information for the prior year; and the monthly income for tenants of 

each affordable unit throughout the prior year. 

XII-1-6.02 - Ownership Units; Occupancy; City's Purchase Option 

Agreements for ownership units shall specify that the inclusionary units must be occupied by the owner 

or owners and may not be leased or rented without the written approval of the City. The resale 

restrictions shall provide that in the event of the sale of an affordable unit, the City shall have the right 

to purchase any affordable owner-occupant unit at the maximum price that could be charged to an 

eligible household. Ownership units will have a 55-year resale restriction covenant with a purchase 

option to the City. Homeowners will be subject to the City's monitoring program for owner-occupancy. 

XII-1-6.03 - Selection criteria 

No household shall be permitted to occupy a unit that is required under this Chapter to be affordable 

unless the City Manager or designee has approved the household's eligibility. Eligible potential 

occupants of affordable units will be qualified on the basis of household income, the median combined 

household income statistics for Santa Clara County published periodically by the California 
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Department of Housing and Community Development, all sources of household income and assets, the 

relationship between household size and the size of available units, and any further criteria required by 

law. The applicant shall use an equitable selection method established in conformance with the terms of 

this Chapter and subject to approval by the City. The selection criteria may not distinguish between 

adults and children. Subject to the requirements of state and federal fair housing laws and regulations, 

the City shall endeavor to make housing available for Milpitas residents, former Milpitas residents who 

have been displaced, households with children enrolled in the Milpitas Unified School District that 

have inadequate housing as defined in the federal McKinney-Vento Homeless Assistance Act, and 

employees employed within the boundaries of the City of Milpitas, and may develop selection criteria 

to implement these goals. The applicant will pursue active marketing, conduct affordable housing 

workshops, extensive advertising and other measures to ensure that residents and employees are 

informed and educated about the availability of affordable units. 

To qualify as "Employed within the boundaries of the City of Milpitas," the person shall currently be 

employed within the City of Milpitas or have been offered employment for a job within the City of 

Milpitas. 

To qualify as a "Milpitas resident," the person shall have been a resident of the City of Milpitas for at 

least a one-year period prior to the eligibility determination.  Residency may be demonstrated by 

providing a rent or utility bill, or similar documentation. 

Section 7 - Incentives to Encourage On-Site Construction of Affordable Units 

XII-1-7.00 

Applicants shall receive incentives as specified in this Section to encourage the on-site construction of 

affordable units. If an applicant provides affordable units in excess of 20 percent of the total number of 

units in the project the City will provide the following incentives to include: 

A. Planning Waivers. In addition to waivers, incentives and/or concessions that may be provided 

pursuant to density bonus law as outlined in Section XI-10-54.15 in the Milpitas Municipal Code if the 

applicant provides affordable units in excess of 20 percent of the total number of units in the 

development, the Director of Planning shall grant up to two of the waivers listed below in this Section 

that help increase the feasibility of the construction of affordable units. The applicant will receive an 

additional two waivers from the list below for every additional five percent of affordable units provided 

above the 20 percent. The applicant may choose from the following waivers: 

1. Priority processing. 

2. Reduced setback requirements not to exceed 50 percent of the minimum required 

setback. 

3. Greater floor area ratio (FAR) not to exceed 50 percent of the maximum FAR for 

commercial space in mixed use zoning. 

4. Reduced landscaping requirements. 

5. Reduced interior or exterior amenities. 

6. A maximum 20 percent reduction in parking requirements. 



38077.01007\34698461.1 

 

Ordinance No. 297.1 

 
14 

7. Height restriction waivers not to exceed 20 percent of the maximum zoning height 

limitations and in no event to exceed the general plan height limitations. 

B. Fee Deferral. 

1. Development Processing Fees. The City Manager may approve deferred payment of 

City processing fees applicable to the review and processing of the project. The terms and payment 

schedule of the deferred fees shall be subject to the approval of the City Manager. 

2. Development Impact Fees. The City Manager may authorize the deferred payment of 

development impact fees applicable to the affordable units. Approval of this incentive requires 

demonstration by the Applicant that the deferral increases the project's feasibility. The applicant must 

provide appropriate security to ensure future payment of such fees. 

Section 8 - Affordable Housing Fund 

XII-1-8.00 - Affordable Housing Fund 

In lieu fees shall be deposited into a fund known as the "Affordable Housing Fund" ("Fund"). 

XII-1-8.01 - Use of Funds 

All monies in the Fund, together with any interest earnings on such monies less reasonable 

administrative charges, shall be used or committed to use by the City for the purpose of providing very 

low, low , and moderate income ownership or rental housing in the City of Milpitas. 

Section 9 - Violations 

XII-1-9.00 

It shall be unlawful for any person, firm, corporation, partnership or other entity to violate or fail to 

comply with any provision of this Chapter. In addition to other fines, penalties or other remedies 

provided by State municipal law, including without limitation, those provided in Title I, Chapter 1, 

Section 4 of the Milpitas Municipal Code, the City may revoke or suspend any permit issued to an 

applicant, owner or any other party who violates this Chapter, as set forth in Section XII-I-10.00. The 

City's right to take action pursuant to this section shall exist in addition to, and independent of, any 

other rights and remedies available to the City and shall exist notwithstanding the existence or lack 

thereof of any condition of approval imposed on an individual development project. 

Section 10 - Enforcement 

XII-1-10.00 - General 

The City Manager shall enforce this Chapter, and its provisions shall be binding on all agents, 

successors, and assigns of an applicant. The City Manager may suspend or revoke any building permit 

or approval upon finding a violation of any provision of this Chapter. No land use approval, building 

permit, or certificate of occupancy shall be issued for any development unless in compliance with this 

Chapter or unless expressly exempted by action of the City Council. Not in limitation of any other 

authorization, right or remedy, the City may institute any appropriate legal actions or proceedings 
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necessary to ensure compliance herewith, including, but not limited to, actions to revoke, deny, or 

suspend any permit or development approval. 

XII-1-10.01 - Excessive rents/legal action 

If the City Manager determines that rents in excess of those allowed by operation of this Chapter have 

been charged to a tenant residing in an affordable unit, the City may take appropriate legal action to 

recover, and the project owner shall be obligated to pay to the tenant, or to the City in the event the 

tenant cannot be located, any excess rents charged. 

 

SECTION 3. CEQA- EXEMPTION. The City Council finds and determines the adoption of this 

Ordinance is (1) not a Project under the California Environmental Quality Act (CEQA) and is therefore 

exempt, pursuant to Title 14 of the California Code of Regulations, Section 15378(b)(4)4), that adoption 

of this ordinance is exempt from the requirements of the California Environmental Quality Act (CEQA) 

because it constitutes a governmental fiscal activity that does not involve any commitment to any specific 

project which may result in a potentially significant physical impact on the environment; (2) statutorily 

exempt pursuant to CEQA Guidelines section 15267 (Financial Assistance to Low or Moderate Income 

Housing; (3) not intended to apply to specifically identified affordable housing projects and as such it is 

speculative to evaluate any such future project now and, moreover, they will be subject to appropriate 

environmental review at such time as approvals for those affordable housing project are considered; 

and/or (4) not intended to, nor does it, provide CEQA clearance for future development-related projects 

by mere establishment or payment of the fees.  Each of the foregoing provides a separate and independent 

basis for CEQA compliance and, when viewed collectively, provides an overall basis for CEQA 

compliance. 

 

SECTION 4. SEVERABILITY 

 

The provisions of this Ordinance are separable, and the invalidity of any phrase, clause, provision or part 

shall not affect the validity of the remainder. 

 

SECTION 5. EFFECTIVE DATE AND POSTING 

 

In accordance with Section 36937 of the Government Code of the State of California, this Ordinance shall 

take effect thirty (30) days from and after the date of its passage.  The City Clerk of the City of Milpitas 

shall cause this Ordinance or a summary thereof to be published in accordance with Section 36933 of the 

Government Code of the State of California.   

 

SECTION 6.   This Ordinance is enacted to serve the public interest and is necessary to protect the 

health, safety and/or welfare of the citizens of Milpitas and is enacted pursuant to the California 

Constitution, the City’s General Plan, specific plan and other land use plans, policies and ordinances. 

 

SECTION 7.   The City Council hereby authorizes the City Manager or designee to make non-

substantive, technical conforming changes (essentially correction of typographical and clerical errors), 

including omnibus cross-referencing conforming changes throughout the City Municipal Code, prior to 

formal publication of this Ordinance in the Milpitas Municipal Code.  

 

SECTION 8.  Nothing in this Ordinance shall be interpreted or applied so as to create any requirement, 

power or duty in conflict with any federal or state law.  


