CITY OF MERCER ISLAND
ORDINANCE NO. 96-002

AN ORDINANCE OF THE CITY OF MERCER ISLAND
AMENDING ORDINANCE NO. B-93, MERCER ISLAND
OPEN SPACE CONSERVANCY TRUST REPLACING
PARK AND COMMUNITY ACTIVITIES BOARD MEMBERS
AS TRUSTEES WITH CITIZEN AT LARGE TRUSTEES
AND SETTING FORTH TERM LIMITS

WHEREAS, The City Council on February 10, 1992 passed Ordinance B-93; and
WHEREAS, the Trust provided for three (3) trustees to be appointed from the Park and
Community Activity Board, three (3) citizens at large and one (1) City Councilmember;
and

WHEREAS, the Parks and Community Activity Board is no longer in existence; now,
therefore,

THE CITY COUNCIL OF THE CITY OF MERCER ISLAND, WASHINGTON DO
ORDAIN AS FOLLOWS:

SECTION 1. Ordinance No. B-93 is hereby amended as follows:

There is hereby established a trust to be known as the MERCER ISLAND OPEN

SPACE CONSERVANCY TRUST (hereinafter "the Trust") subject to the following terms
and conditions:

TRUST TERMS AND CONDITIONS

ARTICLE I
Purposes of the Trust
This Trust is established for the purposes of:
(a) Receiving and holding all Open Space Properties transferred to the Trust
by the City Council, or by other governmental or private land owners with

approval of the City Council, in perpetuity, or until such time as this Trust
is terminated or any such Open Space Property is removed from this
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Trust by the occurrence of one or more of the conditions set forth in this
Trust;

(b)  Protecting, maintaining and preserving the Open Space Properties; and

{c) Insuring that the development and use of the Open Space Properties are
both consistent and compatible with the intent and purposes of this Trust
and the guidelines and policies enacted pursuant to this Trust.

For the purposes of this Trust, "Open Space Property” means any undeveloped parcel
of real property, although not necessarily completely natural and undisturbed, whose
existing openness, natural conditions or present state of use, if retained, would maintain
or enhance the present or potential conservation of natural or scenic resources of
Mercer Island and which has been declared to be Open Space Property by the City
Council with the intent that any future use of the property be limited to passive and low
impact forms of use such as walking, jogging, or picnicking. All improvements to and
uses of the Open Space Property shall not change its character or impair any of its
ecoiogical, scenic, aesthetic or natural attributes. All improvements shall be limited to
those actions which are both consistent and compatible with passive and low impact
uses of the property.

ARTICLE Il

Duration of'the Trust

The period of duration of the Trust shall be perpetual, except as hereinafter provided.

ARTICLE ill
The Board of Trustees

The Board of Trustees shall consist of seven (7) members (hereinafter referred to as
"the Trustees"). Each of the Trustees shall be appointed by the Mayor and approved

by a maJonty of the City Councn FhePRark-and-Community-Astivities—Board -or-its

The Trdstees shall consist of one (1) City Council member, three{3}-PACAB-members
and three-(3) six (6) citizens at large who must be residents of the City to qualify for

appointment and must remain residents in order to continue to serve as Trustees.
Citizen Trustees may not be members of the City Council. erthe-RPAGAB: The Trustees
shall receive no compensation for their services.
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The Trustees shall serve for the following terms: the City Council member shali serve a

two-year term; the-PACAB-members—shall-serve-threeyearterms; and the citizens at
large shall serve sax—yea; four year terms; prowded however for the initial appomted

term,

tew—and—ene—shau—sewe—a—m;ee—yeaﬁe;m one cmzen shall serve a four—year term

one shall serve a five-year term and one shall serve a six-year term. Thereafter the

PACAB-membershall-serve-three-year-terms—and the citizens at large shall serve six
year four year terms.

In the event of a vacancy on the Board of Trustees for any cause, a new Trustee shall
be appointed for the duration of the un-expired term. If a Trustee fails to attend two (2)
consecutive meetings of the Board of Trustees, of which he/she has had proper
advance notice in writing, without having been excused by the Chairperson of the
Board of Trustees, the Trustee will be deemed to have forfeited histher position and
there shall be a vacancy in the position.

The Trustees shall meet at least semi-annually in January and July of each year, or

more often at a special meeting at the request of either the Trust Chairperson, a

majority of the Trustees, erthe-PAGCAB-Chairman or the Mayor. Notice of a special

meeting shall be provided in writing to each Trustee at least ten (10) calendar days in

advance of the meeting. All meetings of the Trustees where a quorum of the Trustees

are present shall be public meetings, open to the public, properly noticed, and governed
by the Open Public Meeting Act, as amended from time to time.

At their first meeting the Trustees shall elect from their membership a Chairperson, a
Vice-Chairperson and a Secretary and elect or re-elect a Chairperson, a Vice-
Chairperson and a Secretary annually thereafter at the January Trustee meeting. At
least five of the Trustees must be present at any regular or special meeting to comprise
a quorum for the transaction of business. The act of a majority of the Trustees present
at a meeting at which a quorum is present shall be the act of the Board of Trustees,
except as otherwise provided herein under Article Vill.

ARTICLE IV
Powers and Duties of the Trustees
The Trustees shall have the powers and duties to:
1. Receive and hold title to real property, or interests in real property (such
as conservation easements), transferred to the Trust for preservation as

Open Space Properties {collectively "Trust properties");

2. Ensure preservation of Trust properties as Open Space Properties;
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3. Prepare and recommend written policies to the RAGAB City Council that
are necessary to preserve Trust properties as open space properties,
including, but not limited to, policies regarding public use of, maintenance
of, and improvements to such properties. The City Council shall adopt
written policies after receipt of recommendations from the PACARB Trust;

4. At least annually, review the status of the Trust and each of the Trust
properties and report to the PACGAB City Council on the condition of the
various properties, with any recommendations concerning how the Trust
properties may be managed to preserve them as Open Space Properties
and any other recommendations on how the purposes of the Trust could
be better accomplished. it is the intent of the City Council that this annual
report be aligned with the City Council's annual review of City policy
during the budget process,

5. Exercise such other powers as may be necessary for carrying out the
purposes of this Trust.

ARTICLEV
Trust Corpus

The Trust corpus shall consist of real property, or interests in real property (such as
conservation easements), which have been acquired by the City of Mercer Island and
subsequently transferred by the City to the Trust, or real property, or interests in real
property, which are received by the Trustees from other governmental or private land

owners after review by-the-RPACAB and approval by the City Council.

The City Council shalt be responsible for authorizing all expenditures for the
maintenance of, use of, and improvements to Trust properties. The RPAGAB Trustees
shall be responsible for overseeing the management of the Trust properties. Such
oversight shall be consistent with the purposes of this Trust and any written policies
concerning the Trust properties. All maintenance shall be performed by or at the
direction of the City and shall at all times be both consistent and compatible with the
intent and purposes of this Trust and the guidelines and policies enacted pursuant to
this Trust.

Notwithstanding anything to the contrary in this Trust, after consultation with the
Trustees (except in emergency situations), the City may do whatever is necessary to
protect the public's health, safety and welfare, including, without limitation, maintaining
storm water drainage basins; stabilizing steep slopes and other critical or sensitive
areas; protecting wetlands; controlling erosion; instailing, repairing and replacing utility
lines; and removing potentially hazardous conditions.
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ARTICLE VI

Insurance-indemnification

The City shail be responsible for insuring Trust properties, and for naming the Trustees
as additional insureds under the City's insurance authority. The City shall indemnify,
defend and hold harmless any current or former Trustee and his or her successor,
spouse and marital community against costs, expenses, judgments, and liabilities,
including attorney's fees, reasonably incurred by or imposed upon him or her in
connection with or resulting from any claim, action or proceeding, civil or criminal, in
which he or she is or may be a party by reason of being or having been a Trustee, or by
reason of any action taken or omitted by him or her as such Trustee; provided that he
or she was acting in good faith on behalf of the Trust and within the scope of the
powers and duties imposed or authorized by this Trust or by law.

ARTICLE VIl
Amendment of Trust

The provisions of this Trust may be amended by an affirmative vote of at least five (5)
members of the City Council; provided, that any such amendment is consistent and.
compatible with the original intent and purposes of this Trust and does not affect the
perpetual duraticn of the Trust. Prior to actions on the proposed amendment the City
Council shall: (1) request recommendations and comments from the Trustees .
regarding the proposed amendment; and (2) hold a public hearing for the purpose of
considering the Trustees' recommendations and comments, if any, as well as to
consider any recommendations and comments from the public about the proposed
amendment.

ARTICLE VIl
lTermination!Dissolution of the Trust

This Trust shall continue in perpetuity, but, if for any reason, the Trust, or any portion of
the Trust, becomes illegal, or impossible to enforce, or any of the Trust properties no
longer qualify for inclusion in the Trust, this Trust may be terminated in whole, or in part,
or any of the Trust properties reconveyed to the City, by a vote in favor of termination or
reconveyance by at least five (5) of the Trustees and a vote in favor of termination or
reconveyance by at least five (5) members of the City Council. Thereupon the Trust
properties affected shall be reconveyed to the City. Upon final distribution of all Trust
properties the powers, duties, and authority of the Trustees shall cease.
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If the Trustees and Council do not effect termination by dissolution as provided above in
the event of impossibility or illegaility of enforcement in whole or in part, the Trustees
shall take appropriate action to maintain the Trust in as similar a form as possible. The
Trustees shall make a proper and timely application, petition, or action at equity to a
court of competent jurisdiction for the application of the doctrine of Cy Pres. The
application, petition, or action shall seek to appropriately modify the purposes and
terms of this Trust so as to continue management of the open space properties then
held by the Trust in as similar a manner as stated herein as possible without offending
the law. If the court fails to so suitably modify the Trust, the Trust shall terminate and
the Trust corpus affected will be distributed to the City of Mercer island.

ARTICLE IX

|ncorporation of Recitals
All recitals are incorporated into this Trust by this reference as if they were more fully
stated herein.
SECTION 2. Ordinance No. B-93 as adopted and as hereby amended is hereby
ratified and confirmed and continued in full force and effect.
SECTION 3. The provisions of this ordinance are severable, and if any provision of
this ordinance, or the application of this ordinance to any circumstance, is held to be
invalid, the application of such provision to other circumstances and the remainder of
the provisions of this ordinance, shall not be affected thereby.
SECTION 4. This ordinance shall take effect and be in force five (5) days from the

date of its passage.

PASSED BY THE CITY COUNCIL OF THE CITY OF MERCER ISLAND,
WASHINGTON AT ITS REGULAR MEETING ON THE 6th DAY OF May, 1996.

2y (DS

Juqﬁ/Ciibbor , Mayor

ATTEST:
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APPROVED AS TO FORM:

Q)& .

H-Wayne-Stewart, Assistant City Attorney
David Kahn,
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