ECs

Birmingham, AL 35209

AUTHORIZATION FOR PROFESSIONAL SERVICES*
ECS Southeast, LLC

133 W. Oxmoor Road, Suite 205
Phone:(205) 588-5099

ECS is pleased to provide the professional services outlined in the proposed scope of services below. This contract
confirms your authorization for the services requested, and your agreement to the incorporated Terms and
Conditions under which the services will be provided.

PROJECT INFORMATION

Project Name: Segers Road & Maecille Drive ECS Project No:
Street Address: Segers Rd & Maecille Dr ECS Proposal No: 30:3931
City, State: Madison, AL Zip Code:

CLIENT INVOICE INFORMATION
Client: City of Madison Attn: Michelle Dunson
Email Address: Michelle.dunson@madisonal.gov Phone: (256) 774-4435
City, State: 100 Hughes Rd, Madison AL Zip Code: 35758

PROPOSED SCOPE OF SERVICES

We understand that this project will consist of undercutting observation and fill placement documentation. We have
provided our unit rates for construction materials testing for an on-call basis.

PROFESSIONAL FEES

We will perform services billed in accordance with the attached unit fee schedule. The CMT services will include
testing and observation of earthwork construction.

We will invoice you on a monthly basis in accordance with the attached unit rate fee schedule. ECS does not
charge a minimum site time for our services.

Work Authorized By:

Signature:

Date:

Print Name:

Title:

Firm:

Signhatory warrants his/her authority to bind the entity represented.

For ECS Southeast, LLC:

Signature:

Date: 09/30/2025

CMT Project Manager

Trey Hyde

Signature:

D~ AL

Date: 09/30/2025

Office Manager, Principal

David G. Marsh, P.E.

) NOT FOR SERVICES WHERE ESTIMATED COST EXCEEDS $10,000

WO Ver. 03-03-06


mailto:Haley.legacyconstruction@gmail.com
mailto:Haley.legacyconstruction@gmail.com

PROFESSIONAL FEES

FIELD SERVICES UNIT RATE

1. Senior Engineering Technician $ 65.00/hour
2. Field Engineer $ 120.00/hour
EARTHWORK SERVICES UNIT RATE

1. Proctor with Classification, Each $575.00/each
2. Nuclear Density Gauge, Each Trip $ 65.00/trip

ENGINEERING/ADMINISTRATIVE SERVICES

1. Project Engineer $135.00/hour
2. Senior Project Manager $165.00/hour
2. Principal Engineer $ 225.00/hour
3. Secretary $ 65.00/hour
4. Trip Fee $ 50.00/each

The services described above would be rendered portal-to-portal from our office in Birmingham, Alabama. There is no
minimum field charge for field related services. Our unit rates are based on a normal 8-hour workday, Monday through
Friday, between normal business hours of 7:00 a.m. to 6:00 p.m. Overtime beyond 8 hours/day, outside normal hours
and on Saturday, Sunday and Holidays will be invoiced at a rate of 1.5 times the normal hourly rate indicated above.

Scheduling should occur prior to 4:00 p.m. on the day before services are required. Same day scheduling for technician
services may result in non-coverage of such inspections.



Proposal No.: 30-3931-P Segers Road & Maecille Drive Development CMT (hereinafter the “Proposal”)

Client: City of Madison

ECS SOUTHEAST, LLC
TERMS AND CONDITIONS OF SERVICE

The professional services (the “Services”) to be provided by ECS Southeast, LLC [‘ECS”]
pursuant to the Proposal shall be provided in accordance with these Terms and Conditions

any claims arising from allegations that ECS trespassed or lacked authority to access
the Site.

of Service (“Terms”), including any addenda as may be incorporated or referenced in writing 7.2 CLIENT warrants that it possesses all necessary permits, licenses and/or utility
shall form the Agreement between ECS and Client. clearances for the Services to be provided by ECS except where ECS’ Proposal
10 INDEPENDENT CONSULTANT STATUS - ECS shall serve as an independent explicitl)f states that ECS will obtain SI:lCh permit_s, .Iicenses, and/or utility f:learance.s.
professional consultant to CLIENT for Service on the Project, identified above, and shall have 7.3 ECS will take reasonable precautions to limit damage to the Site and its
control over, and responsibility for, the means and methods for providing the Services improvements during the performance of its Services. CLIENT understands that the
identified in the Proposal, including the retention of Subcontractors and Subconsultants use of exploration, boring, sampling, or testing equipment may cause minor, but
common, damage to the Site. The correction and restoration of such common
2.0 SCOPE OF SERVICES - Itis understood that the fees, reimbursable expenses and time damage is CLIENT'’S responsibility unless specifically included in ECS’ Proposal.
schedule defined in the Proposal are based on information provided by CLIENT and/or 7.4  CLIENT agrees that it will not bring any claims for liability or for injury or loss against
CLIENT'’S contractors and consultants. CLIENT acknowledges that if this information is not ECS arising from (i) procedures associated with the exploration, sampling or testing
current, is incomplete or inaccurate, if conditions are discovered that could not be reasonably activities at the Site, (ii) discovery of Hazardous Materials or suspected Hazardous
foreseen, or if CLIENT orders additional services, the scope of services will change, even Materials, or (i) ECS’ findings, conclusions, opinions, recommendations, plans,
while the Services are in progress. and/or specifications related to discovery of contamination.
30  STANDARD OF CARE 8.0  UNDERGROUND UTILITIES
3.1 Infulfilling its obligations and responsibilities enumerated in the Proposal, ECS 8.1  ECS shall exercise the Standard of Care in evaluating client-furnished information as
shall be expected to comply with and its performance evaluated in light of the well as information readily and customarily available from public utility locating
standard of care expected of professionals in the industry performing similar services (the “Underground Utility Information”) in its effort to identify underground
services on projects of like size and complexity at that time in the region (the utilities. The extent of such evaluations shall be at ECS’ sole discretion.
OTStSae:‘r?/ia(:gs‘)fﬂ?:sr: 'I)'err‘lrztsh::l:?j ?onr:gli?izﬁ;notfhsee|:;?g:§?Z;ZEE?Sreree?);Jreoc?psir:i%pne 8.2 CLIENT recognizes that the Underground Utility Information provided to or obtained
lan or oﬁ’1er document prepared by ECS shall constitute a Wa'rrant or' by ECS may contain errors or be incomplete. CLIENT understands that ECS may be
p prep y Y unable to identify the locations of all subsurface utility lines and man-made features.
guaranty of any nature whatsoever. 8.3 CLIENT waives, releases, and discharges ECS from and against any claim for
3.2 gCaLtIrFe’\r‘;— duggﬁgztaggéo?;isgéegfs Str;?f/iftec'ssa\glll\llvreelllyagnt:c])igagstéeE:ES%é:;)rEydtarzz damage, injury or loss allegedly arising from or related to subterranean structures
CLIENT. CLIENT acknowledges that such data collection is limited to specific areas (pip_es, tanks, cables, or other ufilties, tc.) which are not calle_q to ECS' a'ttention in
) writing by CLIENT, not correctly shown on the Underground Utility Information and/or
tha_t are sampled, bor(_ed, tested, observed and/or evaluated_. Consequently, CLIENT not properly marked or located by the utility owners, governmental or quasi-
walves any and all claims based upon erroneous _facts provided by th(_e CLIENT, facts governmental locators, or private utility locating services as a result of ECS’ or ECS’
subsequently leamed or regarding conditions in areas not specifically sampled, subcontractor’'s request for utility marking services made in accordance with local
bored, tested, observed or evaluated by ECS. industry standards.
3.3 If a situation arises that causes ECS to believe compliance with CLIENT’S directives
would be contrary to sound engineering practices, would violate applicable laws, 9.0 SAMPLES
regulations or codes, or will expose ECS to legal claims or charges, ECS shallso 91 soil, rock, water, building materials and/or other samples and sampling by-products
advise CLIENT. If ECS’ professional judgment is rejected, ECS shall have the right obtained from the Site are and remain the property of CLIENT. Unless other
to terminate its Services in accordance with the provisions of Section 25.0, below. arrangements are requested by CLIENT and mutually agreed upon by ECS in writing,
3.4 If CLIENT decides to disregard ECS’ recommendations with respect to complying ECS will retain samples not consumed in laboratory testing for up to sixty (60)
with applicable Laws or Regulations, ECS shall determine if applicable law requires calendar days after the issuance of any document containing data obtained from such
ECS to notify the appropriate public officials. CLIENT agrees that such samples. Samples consumed by laboratory testing procedures will not be stored.
determinations are ECS’ sole right to make. 9.2 Unless CLIENT directs otherwise, and excluding those issues covered in Section
10.0, CLIENT authorizes ECS to dispose of CLIENT’S non-hazardous samples and
4.0 CLIENT DISCLOSURES sampling or testing process by-products in accordance with applicable laws and
4.1 Where the Scope of Services requires ECS to penetrate a Site surface, CLIENT shall regulations.
furnish and/or shall direct CLIENT'S consultant(s) or agent(s) to furnish ECS
information identifying the type and location of utility lines and other man-made 10.0 ENVIRONMENTAL RISKS
objects known, suspected, or assumed to be located beneath or behind the Site's 101 Wwhen Hazardous Materials are known, assumed, suspected to exist, or discovered
surface. ECS shall be entitled to rely on such information for completeness and at the Site, ECS will endeavor to protect its employees and address public health,
accuracy without further investigation, analysis, or evaluation. safety, and environmental issues in accordance with the Standard of Care. CLIENT
4.2 “Hazardous Materials” shall include but not be limited to any substance that poses or agrees to compensate ECS for such efforts.
may pose a present or potential hazard to human health or the environment whether 105 When Hazardous Materials are known, assumed, or suspected to exist, or discovered
contained in a product, material, by-product, waste, or sample, and whether it exists at the Site, ECS and/or ECS’ subcontractors will exercise the Standard of Care in
in a solid, liquid, semi-solid or gaseous form. CLIENT shall notify ECS of any known, containerizing and labeling such Hazardous Materials in accordance with applicable
assumed, or suspected regulated, contaminated, or other similar Hazardous laws and regulations, and will leave the containers on Site. CLIENT is responsible
Materials that may exist at the Site prior to ECS mobilizing to the Site. for the retrieval, removal, transport and disposal of such contaminated samples, and
43 If any Hazardous Materials are discovered, or are reasonably suspected by ECS after sampling process byproducts in accordance with applicable law and regulation.
its Services begin, ECS shall be entitled to amend the scope of Services and adjust 103 Unless explicitly stated in the Scope of Services, ECS will neither subcontract for nor
its fees to reflect the additional work or personal protective equipment and/or safety arrange for the transport, disposal, or treatment of Hazardous Materials. At CLIENT'S
precautions required by the existence of such Hazardous Materials. written request, ECS may assist CLIENT in identifying appropriate alternatives for
. ’ transport, off-site treatment, storage, or disposal of such substances, but CLIENT
50 INFORMATION PROVlDE.D BY OTHERS — .CLlENT walves, releases 'and d|scharggs shall?)e solely responsible for the figrllal selecti%n of methods and firms to provide such
ECS fro_m an_dh against any (_:Ialm f0|_- damage_, |nJ_urg or loss alle%edlz ar_|sf|ng out Of. orin services. CLIENT shall sign all manifests for the disposal of substances affected by
connection with errors, omissions, or inaccuracies in documents and other information in any ; ; . ! h .
form provided to ECS by CLIENT or CLIENT’s agents, contractors, or consultants, including contammgms and shall othen/v|§e exercise prud?nce in arranging for Ia\_/vful dISPOSE_ll'
such information that becomes incorporated into ECS documents. 104 In those instances where ECS is expressly retained by CLIENT to assist CLIENT in
the disposal of Hazardous Materials, samples, or wastes as part of the Proposal, ECS
6.0 CONCEALED RISKS - CLIENT acknowledges that special risks are inherent in shall do so only as CLIENT'S agent (notwithstanding any other provision of this
sampling, testing and/or evaluating concealed conditions that are hidden from view and/or AGREEMENT to the contrary). ECS will not assume the role of, nor be considered a
neither readably apparent nor easily accessible, e.g., subsurface conditions, conditions generator, storer, transporter, or disposer of Hazardous Materials.
behind a wall, beneath a floor, or above a ceiling. Such circumstances require that certain 105 Subsurface sampling may result in unavoidable cross-contamination of certain
assumptions be made regarding existing conditions, which may not be verifiable without subsurface areas, as when a probe or excavation/boring device moves through a
expending additional sums of money or destroying otherwise adequate or serviceable contaminated zone and links it to an aquifer, underground stream, pervious soil
portions of a building or component thereof. Accordingly, ECS shall not be responsible for the stratum, or other hydrous body not previously contaminated, or connects an
verification of such conditions unless verification can be made by simple visual observation. uncontaminated zone with a contaminated zone. Because sampling is an essential
Client agrees to bear any and all costs, losses, damages and expenses (including, but not element of the Services indicated herein, CLIENT agrees this risk cannot be
limited to, the cost of ECS’ Additional Services) in any way arising from or in connection with eliminated. Provided such services were performed in accordance with the Standard
the existence or discovery of such concealed or unknown conditions. of Care, CLIENT waives, releases and discharges ECS from and against any claim
70 RIGHT OF ENTRY/DAMAGE RESUL TING FROM SERVICES L(gntgﬁ]r}wnzg:%n‘m]ury, or loss allegedly arising from or related to such cross
7.1 CLIENT warrants that it possesses the authority to grant ECS right gf entry to the Site 10.6  CLIENT understands that a Phase | Environmental Site Assessment (ESA) is
for the performance of Services. CLIENT hereby grants ECS and its subcontractars conducted solely to permit ECS to render a professional opinion about the likelihood
andfor agents, the rlght to enter from fime to time onto the property in order for ECS of the site having a Recognized Environmental Condition on, in, beneath, or near the
to perform its Services. CLIENT agrees to indemnify and hold ECS harmess from Site at the time the Services are conducted. No matter how thorough a Phase | ESA
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study may be, findings derived from its conduct are highly limited and ECS cannot
know or state for an absolute fact that the Site is unaffected or adversely affected by
one or more Recognized Environmental Conditions. CLIENT represents and
warrants that it understands the limitations associated with Phase | ESAs.

OWNERSHIP OF DOCUMENTS

ECS shall be deemed the author and owner (or licensee) of all documents, technical
reports, letters, photos, boring logs, field data, field notes, laboratory test data,
calculations, designs, plans, specifications, reports, or similar documents and
estimates of any kind furnished by it [the “Documents of Service”] and shall retain all
common law, statutory and other reserved rights, including copyrights. CLIENT shall
have a limited, non-exclusive license to use copies of the Documents of Service
provided to it in connection with the Project for which the Documents of Service are
provided until the completion of the Project.

ECS’ Services are performed and Documents of Service are provided for the
CLIENT’S sole use. CLIENT understands and agrees that any use of the Documents
of Service by anyone other than the CLIENT, it's licensed consultants and its
contractors is not permitted. CLIENT further agrees to indemnify and hold ECS
harmless for any errors, omissions or damage resulting from its contractors’ use of
ECS’ Documents of Service.

CLIENT agrees to not use ECS’ Documents of Service for the Project if the Project is
subsequently modified in scope, structure or purpose without ECS’ prior written
consent. Any reuse without ECS’ written consent shall be at CLIENT'S sole risk and
without liability to ECS or to ECS’ subcontractor(s). CLIENT agrees to indemnify and
hold ECS harmless for any errors, omissions or damage resulting from its use of ECS’
Documents of Service after any modification in scope, structure or purpose.

CLIENT agrees to not make any modification to the Documents of Service without
the prior written authorization of ECS. To the fullest extent permitted by law, CLIENT
agrees to indemnify, defend, and hold ECS harmless from any damage, loss, claim,
liability or cost (including reasonable attorneys’ fees and defense costs) arising out of
or in connection with any unauthorized modification of the Documents of Service by
CLIENT or any person or entity that acquires or obtains the Documents of Service
from or through CLIENT. CLIENT represents and warrants that the Documents of
Service shall be used only as submitted by ECS.

SAFETY

Unless expressly agreed to in writing in its Proposal, CLIENT agrees that ECS shall
have no responsibility whatsoever for any aspect of site safety other than for its own
employees. Nothing herein shall be construed to relieve CLIENT and/or its
contractors, consultants or other parties from their responsibility for site safety.
CLIENT also represents and warrants that the General Contractor is solely
responsible for Project site safety and that ECS personnel may rely on the safety
measures provided by the General Contractor.

In the event ECS assumes in writing limited responsibility for specified safety issues,
the acceptance of such responsibilities does not and shall not be deemed an
acceptance of responsibility for any other non-specified safety issues, including, but
not limited to those relating to excavating, trenching, shoring, drilling, backfilling,
blasting, or other construction activities.

CONSTRUCTION TESTING AND REMEDIATION SERVICES

CLIENT understands that construction testing and observation services are provided
in an effort to reduce, but cannot eliminate, the risk of problems arising during or after
construction or remediation. CLIENT agrees that the provision of such Services does
not create a warranty or guarantee of any type.

Monitoring and/or testing services provided by ECS shall not in any way relieve the
CLIENT’S contractor(s) from their responsibilities and obligations for the quality or
completeness of construction as well as their obligation to comply with applicable
laws, codes, and regulations.

ECS has no responsibility whatsoever for the means, methods, techniques,
sequencing or procedures of construction selected, for safety precautions and
programs incidental to work or services provided by any contractor or other
consultant. ECS does not and shall not have or accept authority to supervise, direct,
control, or stop the work of any contractor or consultant or any of their subcontractors
or subconsultants.

ECS strongly recommends that CLIENT retain ECS to provide construction
monitoring and testing services on a full time basis to lower the risk of defective or
incomplete Work being installed by CLIENT’S contractor(s). If CLIENT elects to retain
ECS on a part time basis for any aspect of construction monitoring and/or testing,
CLIENT accepts the risks that a lower level of construction quality may occur and that
defective or incomplete work may result and not be detected by ECS’ part time
monitoring and testing. Unless the CLIENT can show that the error or omission is
contained in ECS’ reports, CLIENT waives, releases and discharges ECS from and
against any other claims for errors, omissions, damages, injuries, or loss alleged to
arise from defective or incomplete work that was monitored or tested by ECS on a
part time basis. Except as set forth in the preceding sentence, CLIENT agrees to
indemnify and hold ECS harmless from all damages, costs, and attorneys’ fees, for
any claims alleging errors, omissions, damage, injury or loss allegedly resulting from
Work that was monitored or tested by ECS on a part time basis.

14.0 CERTIFICATIONS - CLIENT may request, or governing jurisdictions may require, ECS
to provide a “certification” regarding the Services provided by ECS. Any “certification”
required of ECS by the CLIENT or jurisdiction(s) having authority over some or all aspects of
the Project shall consist of ECS’ inferences and professional opinions based on the limited
sampling, observations, tests, and/or analyses performed by ECS at discrete locations and

times.
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BILLINGS AND PAYMENTS

Billings will be based on the unit rates, plus travel costs, and other reimbursable
expenses as stated in the Professional Fees section of the Proposal. Any Estimate
of Professional Fees stated in these Terms shall not be considered as a not-to-exceed
or lump sum amount unless otherwise explicitly stated. CLIENT understands and
agrees that even if ECS agrees to a lump sum or not-to-exceed amount, that amount
shall be limited to number of hours, visits, trips, tests, borings, or samples stated in
the Proposal.

CLIENT agrees that all Professional Fees and other unit rates shall be adjusted
annually to account for inflation based on the most recent 12-month average of the
Consumer Price Index (CPI-U) for all items as established by www.bls.gov when the
CPI-U exceeds an annual rate of 2.0%.

Should ECS identify a Changed Condition(s), ECS shall notify the CLIENT of the
Changed Condition(s). ECS and CLIENT shall promptly and in good faith negotiate
an amendment to the Scope of Services, Professional Fees, and time schedule.

CLIENT recognizes that time is of the essence with respect to payment of ECS’
invoices, and that timely payment is a material consideration for this agreement. All
payment shall be in U.S. funds drawn upon U.S. banks and in accordance with the
rates and charges set forth in the Professional Fees. Invoices are due and payable
upon receipt.

If CLIENT disputes all or part of an invoice, CLIENT shall provide ECS with written
notice stating in detail the facts of the dispute within fifteen (15) calendar days of the
invoice. CLIENT agrees to pay the undisputed amount of such invoice promptly.

ECS reserves the right to charge CLIENT an additional charge of one-and-one-half
(1.5) percent (or the maximum percentage allowed by Law, whichever is lower) of the
invoiced amount per month for any payment received by ECS more than thirty (30)
calendar days from the date of the invoice, excepting any portion of the invoiced
amount in dispute. All payments will be applied to accrued interest first and then to
the unpaid principal amount. Payment of invoices shall not be subject to unilateral
discounting or set-offs by CLIENT.

CLIENT agrees that its obligation to pay for the Services is not contingent upon
CLIENT’S ability to obtain financing, zoning, approval of governmental or regulatory
agencies, permits, final adjudication of a lawsuit, CLIENT’S successful completion of
the Project, settlement of a real estate transaction, receipt of payment from CLIENT’'S
client, or any other event unrelated to ECS provision of Services. Retainage shall not
be withheld from any payment, nor shall any deduction be made from any invoice on
account of penalty, liquidated damages, or other sums incurred by CLIENT. It is
agreed that all costs and legal fees including actual attorney's fees, and expenses
incurred by ECS in obtaining payment under this Agreement, in perfecting or
obtaining a lien, recovery under a bond, collecting any delinquent amounts due, or
executing judgments, shall be reimbursed by CLIENT.

Unless CLIENT has provided notice to ECS in accordance with Section 16.0 of these
Terms, payment of any invoice by the CLIENT shall mean that the CLIENT is satisfied
with ECS’ Services and is not aware of any defects in those Services.

DEFECTS IN SERVICE

CLIENT, its personnel, its consultants, and its contractors shall promptly inform ECS
during active work on any project of any actual or suspected defects in the Services
so to permit ECS to take such prompt, effective remedial measures that in ECS’
opinion will reduce or eliminate the consequences of any such defective Services.
The correction of defects attributable to ECS’ failure to perform in accordance with
the Standard of Care shall be provided at no cost to CLIENT. However, ECS shall
not be responsible for the correction of any deficiency attributable to CLIENT-
furnished information, the errors, omissions, defective materials, or improper
installation of materials by CLIENT’s personnel, consultants or contractors, or work
not observed by ECS. CLIENT shall compensate ECS for the costs of correcting such
defects.

Modifications to reports, documents and plans required as a result of jurisdictional
reviews or CLIENT requests shall not be considered to be defects. CLIENT shall
compensate ECS for the provision of such Services.

INSURANCE - ECS represents that it and its subcontractors and subconsultants

maintain Workers Compensation insurance, and that ECS is covered by general liability,
automobile and professional liability insurance policies in coverage amounts it deems
reasonable and adequate. ECS shall furnish certificates of insurance upon request. The
CLIENT is responsible for requesting specific inclusions or limits of coverage that are not
present in ECS insurance package. The cost of such inclusions or coverage increases, if
available, will be at the expense of the CLIENT.

18.0
18.1

LIMITATION OF LIABILITY

CLIENT AGREES TO ALLOCATE CERTAIN RISKS ASSOCIATED WITH THE PROJECT BY LIMITING
ECS’ TOTAL LIABILITY TO CLIENT ARISING FROM ECS’ PROFESSIONAL LIABILITY, I.E.
PROFESSIONAL ACTS, ERRORS, OR OMISSIONS AND FOR ANY AND ALL CAUSES INCLUDING
NEGLIGENCE, STRICT LIABILITY, BREACH OF CONTRACT, OR BREACH OF WARRANTY, INJURIES,
DAMAGES, CLAIMS, LOSSES, EXPENSES, OR CLAIM EXPENSES (INCLUDING REASONABLE
ATTORNEY’S FEES) RELATING TO PROFESSIONAL SERVICES PROVIDED UNDER THIS AGREEMENT
TO THE FULLEST EXTENT PERMITTED BY LAW. THE ALLOCATION IS AS FOLLOWS.

18.1.1 If the proposed fees are $10,000 or less, ECS’ total aggregate liability to CLIENT

shall not exceed $20,000, or the total fee received for the services rendered,
whichever is greater.

18.1.2 If the proposed fees are in excess of $10,000, ECS’ total aggregate liability to

CLIENT shall not exceed $40,000, or the total fee for the services rendered,
whichever is greater.

Such “certifications” shall constitute ECS’ professional opinion of a condition's 18.2  CLIENT agrees that ECS shall not be responsible for any injury, loss or damage of
existence, but ECS does not guarantee that such condition exists, nor does it relieve other any nature, including bodily injury and property damage, arising directly or indirectly,
parties of the responsibilities or obligations such parties have with respect to the possible in whole or in part, from acts or omissions by the CLIENT, its employees, agents,
existence of such a condition. CLIENT agrees it cannot make the resolution of any dispute staff, consultants, contractors, or subcontractors to the extent such injury, damage,
with ECS or payment of any amount due to ECS contingent upon ECS signing any such or loss is caused by acts or omissions of CLIENT, its employees, agents, staff,
“certification. consultants, contractors, subcontractors or person/entities for whom CLIENT is

legally liable.
ECS Proposal No: 30-3931-P Page 2 of 3 Ver. 06/04/13



18.3  CLIENT agrees that ECS’ liability for all non-professional liability arising out of this
agreement or the services provided as a result of the Proposal be limited to $500,000.

19.0 INDEMNIFICATION

19.1  Subject Section 18.0, ECS agrees to hold harmless and indemnify CLIENT from and
against damages arising from ECS’ negligent performance of its Services, but only to
the extent that such damages are found to be caused by ECS’ negligent acts, errors
or omissions, (specifically excluding any damages caused by any third party or by the
CLIENT.)

19.2  To the fullest extent permitted by Law, CLIENT agrees to indemnify, and hold ECS
harmless from and against any and all liability, claims, damages, demands, fines,
penalties, costs and expenditures (including reasonable attorneys’ fees and costs of
litigation defense and/or settlement) [‘Damages”] caused in whole or in part by the
negligent acts, errors, or omissions of the CLIENT or CLIENT’S employees, agents,
staff, contractors, subcontractors, consultants, and clients, provided such Damages
are attributable to: (a) the bodily injury, personal injury, sickness, disease and/or
death of any person; (b) the injury to or loss of value to tangible personal property; or
(c) a breach of these Terms. The foregoing indemnification shall not apply to the
extent such Damage is found to be caused by the sole negligence, errors, omissions
or willful misconduct of ECS.

19.3 It is specifically understood and agreed that in no case shall ECS be required to pay
an amount of Damages disproportional to ECS’ culpability. IF CLIENT 1I1s A
HOMEOWNER, HOMEOWNERS’ ASSOCIATION, CONDOMINIUM OWNER, CONDOMINIUM OWNER’S
ASSOCIATION, OR SIMILAR RESIDENTIAL OWNER, ECS RECOMMENDS THAT CLIENT RETAIN
LEGAL COUNSEL BEFORE ENTERING INTO THISAGREEMENT 7O EXPLAIN CLIENT’S RIGHTS
AND OBLIGATIONS HEREUNDER, AND THE LIMITATIONS, AND RESTRICTIONS IMPOSED BY THIS
AGREEMENT. CLIENT AGREES THAT FAILURE OF CLIENT TO RETAIN SUCH COUNSEL
SHALL BE A KNOWING WAIVER OF LEGAL COUNSEL AND SHALL NOT BE ALLOWED ON GROUNDS
OF AVOIDING ANY PROVISION OF THIS AGREEMENT.

19.4 IF CLIENT IS A RESIDENTIAL BUILDER OR RESIDENTIAL DEVELOPER, CLIENT SHALL
INDEMNIFY AND HOLD HARMLESS ECS AGAINST ANY AND ALL CLAIMS OR DEMANDS DUE TO
INJURY OR LOSS INITIATED BY ONE OR MORE HOMEOWNERS, UNIT-OWNERS, OR THEIR
HOMEOWNER’S ASSOCIATION, COOPERATIVE BOARD, OR SIMILAR GOVERNING ENTITY AGAINST
CLIENT WHICH RESULTS IN ECS BEING BROUGHT INTO THE DISPUTE.

19.5 IN NO EVENT SHALL THE DUTY TO INDEMNIFY AND HOLD ANOTHER PARTY HARMLESS UNDER
THIS SECTION 19.0 INCLUDE THE DUTY TO DEFEND.

20.0 CONSEQUENTIAL DAMAGES

20.1 CLIENT shall not be liable to ECS and ECS shall not be liable to CLIENT for any
consequential damages incurred by either due to the fault of the other or their
employees, consultants, agents, contractors or subcontractors, regardless of the
nature of the fault or whether such liability arises in breach of contract or warranty,
tort, statute, or any other cause of action. Consequential damages include, but are
not limited to, loss of use and loss of profit.

20.2 ECS shall not be liable to CLIENT, or any entity engaged directly or indirectly by
CLIENT, for any liquidated damages due to any fault, or failure to act, in part or in
total by ECS, its employees, agents, or subcontractors.

21.0 SOURCES OF RECOVERY

21.1  All claims for damages related to the Services provided under this agreement shall
be made against the ECS entity contracting with the CLIENT for the Services, and no
other person or entity. CLIENT agrees that it shall not name any affiliated entity
including parent, peer, or subsidiary entity or any individual officer, director, or
employee of ECS, specifically including its professional engineers and geologists.

21.2 In the event of any dispute or claim between CLIENT and ECS arising out of in
connection with the Project and/or the Services, CLIENT and ECS agree that they will
look solely to each other for the satisfaction of any such dispute or claim. Moreover,
notwithstanding anything to the contrary contained in any other provision herein,
CLIENT and ECS’ agree that their respective shareholders, principals, partners,
members, agents, directors, officers, employees, and/or owners shall have no liability
whatsoever arising out of or in connection with the Project and/or Services provided
hereunder. In the event CLIENT brings a claim against an affiliated entity, parent
entity, subsidiary entity, or individual officer, director or employee in contravention of
this Section 21, CLIENT agrees to hold ECS harmless from and against all damages,
costs, awards, or fees (including attorneys’ fees) attributable to such act.

22.0 THIRD PARTY CLAIMS EXCLUSION - CLIENT and ECS agree that the Services are
performed solely for the benefit of the CLIENT and are not intended by either CLIENT or ECS
to benefit any other person or entity. To the extent that any other person or entity is benefited
by the Services, such benefit is purely incidental and such other person or entity shall not be
deemed a third party beneficiary to the AGREEMENT. No third-party shall have the right to
rely on ECS’ opinions rendered in connection with ECS’ Services without written consent from
both CLIENT and ECS, which shall include, at a minimum, the third-party's agreement to be
bound to the same Terms and Conditions contained herein and third-party’s agreement that
ECS’ Scope of Services performed is adequate.

23.0 DISPUTE RESOLUTION

23.1 In the event any claims, disputes, and other matters in question arising out of or
relating to these Terms or breach thereof (collectively referred to as “Disputes”), the
parties shall promptly attempt to resolve all such Disputes through executive
negotiation between senior representatives of both parties familiar with the Project.
The parties shall arrange a mutually convenient time for the senior representative of
each party to meet. Such meeting shall occur within fifteen (15) days of either party’s
written request for executive negotiation or as otherwise mutually agreed. Should this
meeting fail to result in a mutually agreeable plan for resolution of the Dispute, CLIENT
and ECS agree that either party may bring litigation.
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23.2  CLIENT shall make no claim (whether directly or in the form of a third-party claim)
against ECS unless CLIENT shall have first provided ECS with a written certification
executed by an independent engineer licensed in the jurisdiction in which the Project
is located, reasonably specifying each and every act or omission which the certifier
contends constitutes a violation of the Standard of Care. Such certificate shall be a
precondition to the institution of any judicial proceeding and shall be provided to ECS
thirty (30) days prior to the institution of such judicial proceedings.

23.3  Litigation shall be instituted in a court of competent jurisdiction in the county or district
in which ECS’ office contracting with the CLIENT is located. The parties agree that
the law applicable to these Terms and the Services provided pursuant to the Proposal
shall be the laws of the Commonwealth of Virginia, but excluding its choice of law
rules. Unless otherwise mutually agreed to in writing by both parties, CLIENT waives
the right to remove any litigation action to any other jurisdiction. Both parties agree
to waive any demand for a trial by jury.

24.0 CURING A BREACH

24.1 A party that believes the other has materially breached these Terms shall issue a
written cure notice identifying its alleged grounds for termination. Both parties shall
promptly and in good faith attempt to identify a cure for the alleged breach or present
facts showing the absence of such breach. If a cure can be agreed to or the matter
otherwise resolved within thirty (30) calendar days from the date of the termination
notice, the parties shall commit their understandings to writing and termination shall
not occur.

24.2  Either party may waive any right provided by these Terms in curing an actual or
alleged breach; however, such waiver shall not affect future application of such
provision or any other provision.

25.0 TERMINATION

25.1 CLIENT or ECS may terminate this agreement for breach or these terms, non-
payment, or a failure to cooperate. In the event of termination, the effecting party
shall so notify the other party in writing and termination shall become effective
fourteen (14) calendar days after receipt of the termination notice.

25.2  Irrespective of which party shall effect termination, or the cause therefore, ECS shall
promptly render to CLIENT a final invoice and CLIENT shall immediately compensate
ECS for Services rendered and costs incurred including those Services associated
with termination itself, including without limitation, demobilizing, modifying schedules,
and reassigning personnel.

26.0 TIMEBARTO LEGAL ACTION - Unless prohibited by law, and notwithstanding any
Statute that may provide additional protection, CLIENT and ECS agree that a lawsuit by
either party alleging a breach of this agreement, violation of the Standard of Care, non-
payment of invoices, or arising out of the Services provided hereunder, must be initiated in
a court of competent jurisdiction no more than two (2) years from the time the party knew, or
should have known, of the facts and conditions giving rise to its claim, and shall under no
circumstances shall such lawsuit be initiated more than three (3) years from the date of
substantial completion of ECS’ Services.

27.0 ASSIGNMENT - CLIENT and ECS respectively bind themselves, their successors,
assigns, heirs, and legal representatives to the other party and the successors, assigns,
heirs and legal representatives of such other party with respect to all covenants of these
Terms. Neither CLIENT nor ECS shall assign these Terms, any rights thereunder, or any
cause of action arising therefrom, in whole or in part, without the written consent of the
other. Any purported assignment or transfer, except as permitted above, shall be deemed
null, void and invalid, the purported assignee shall acquire no rights as a result of the
purported assignment or transfer and the non-assigning party shall not recognize any such
purported assignment or transfer.

28.0 SEVERABILITY - Any provision of these Terms later held to violate any law, statute,
or regulation, shall be deemed void, and all remaining provisions shall continue in full force
and effect. CLIENT and ECS shall endeavor to quickly replace a voided provision with a
valid substitute that expresses the intent of the issues covered by the original provision.

29.0 SURVIVAL - All obligations arising prior to the termination of the agreement
represented by these Terms and all provisions allocating responsibility or liability between
the CLIENT and ECS shall survive the substantial completion of Services and the
termination of the agreement.

30.0 TITLES; ENTIRE AGREEMENT

30.1 The titles used herein are for general reference only and are not part of the Terms
and Conditions.

30.2 These Terms and Conditions of Service together with the Proposal, including all
exhibits, appendixes, and other documents appended to it, constitute the entire
agreement between CLIENT and ECS. CLIENT acknowledges that all prior
understandings and negotiations are superseded by this agreement.

30.3 CLIENT and ECS agree that subsequent modifications to the agreement represented
by these shall not be binding unless made in writing and signed by authorized
representatives of both parties.

30.4  All preprinted terms and conditions on CLIENT’S purchase order, Work Authorization,
or other service acknowledgement forms, are inapplicable and superseded by these
Terms and Conditions of Service.

30.5 CLIENT's execution of a Work Authorization, the submission of a start work
authorization (oral or written) or issuance of a purchase order constitutes CLIENT’s
acceptance of this Proposal and its agreement to be fully bound the foregoing Terms.
If CLIENT fails to provide ECS with a signed copy of these Terms or the attached
Work Authorization, CLIENT agrees that by authorizing and accepting the services of
ECS, it will be fully bound by these Terms as if they had been signed by CLIENT

Ver. 06/04/13



