CITY OF LYNDEN
PROFESSIONAL SERVICES AGREEMENT

City/WSDOT Coordination Regarding Land Development Adjacent to
Lynden Municipal Airport (38W) Runway Safety Zone

THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made and entered
into this __ day of February 2024 (“Effective Date”), by and between the City of Lynden, a
non-charter code city and municipal corporation (“City”), and Precision Approach Engineering,
Inc., a Corporation, (“Consultant”). For the purposes of this Agreement, City and Consultant
may be referred to individually as “Party” and collectively as the “Parties.”

1. SCOPE OF WORK. Subject to the terms and conditions set forth in this Agreement, and
all exhibits attached and incorporated herein, Consultant agrees to perform the professional
services to assist with this project as requested by the City to include coordinating with the
WSDOT Aviation Division relative to land development in the immediate vicinity of the Airport
(Scope of Work). Consultant further agrees to furnish to City all labor, materials, tools, supplies,
equipment, services, tasks, and incidental and customary work necessary to competently
perform and timely provide the professional services set forth in the Scope of Work. The
Consultant will make every attempt to complete the work within the estimated budget and time
schedule as set forth in the Scope of Work. Should changes or additions to the Scope of Work
require the Consultant to expend more time or incur more expenses than anticipated, the
Consultant will notify the City, and upon concurrence by the City, an amendment to the
Agreement will be prepared and executed as set forth in Section 5.

2. TERM. This Agreement shall have a term of three years (“Term”), commencing on the
Effective Date, and may be extended by mutual written agreement of the Parties. Nothing in
this section shall prohibit or otherwise restrict the City’s ability to terminate this Agreement at
any time for convenience or for cause as set forth in Section 3.

3. TERMINATION.

3.1 Termination Without Cause. Either Party may, at its sole discretion, terminate
this Agreement by giving the other Party a 60-day written Notice of Termination. The City shall
pay the Consultant for services rendered under the Scope of Work up to the date such written
Notice of Termination is issued, and for such services provided in good faith thereafter up to
the effective termination date; provided that, the City shall have the authority to require the
Consultant to stop work at any time following issuance of the Notice of Termination by providing
such additional written notice.

3.2 Termination with Cause. If the Consultant fails to perform the Scope of Services
in the manner called for in this Agreement, or unreasonably delays, postpones, or abandons
performance thereof, or if the Consultant fails to comply with any other provision of this
Agreement and fails to correct such noncompliance within five (5) business days of receiving
the City’s written notice thereof, the City may immediately terminate this Agreement for cause
by providing written notice thereof. If payment due from City to Consultant becomes delinquent
by more than sixty (60) days, the Consultant may terminate this Agreement.



4. COMPENSATION.

4.1 The City agrees to pay the Consultant on a monthly basis, during the Term,
commensurate with portions of the work completed. The Consultant's compensation shall be
paid monthly on account, for the services performed during that month, with payment due within
30 days of the invoice date. The City of Lynden, Finance Department, must receive invoices
from vendors by the 5" of each month (or the following Monday if the 5™ falls on a weekend
day) for processing in the current month's run. The Finance Department is required to seek
City Council approval to pay invoices during the second City Council meeting of the month
(third Monday) before payment can be rendered. All invoices mustincludethe project name
and number and the services rendered, according to the approved Scope of Work, for
which paymentis to berendered. Consultant is responsible for providing a cost tracking
report for fund allocations and for declining budget balances on invoices. Invoices and
supporting documentation will be reviewed for completeness before payment will be
authorized.

4.2 Compensation to the Consultant shall be as set forth in the labor rates set forth
in Exhibit “A” attached and direct non-salary expenses at actual cost.

5. CONTRACT AMENDMENT. Either Party may request additions, deletions, or other
changes to this Agreement, including without limitation, to its scope, term, and time for
performance. However, except as otherwise provided in Section 6, no addition, deletion, or
change to this Agreement shall be valid or binding on either Party unless such addition,
deletion, or change shall be in writing signed by both Parties. Such amendments shall be made
a part of this Agreement.

6. UNANTICIPATED REDUCTION IN FUNDING. This Agreement and its ongoing
performance shall be contingent on the availability of City funds budgeted for the services
described in the Scope of Work. Notwithstanding any provision of this Agreement to the
contrary, the City shall be entitled to reduce the scope of the services to be performed, or to
terminate this Agreement in its entirety, in the event of any unanticipated reduction in funding
or revenue available for the work (“Unanticipated Reduction in Funding”), as determined by the
City. The City shall promptly notify the Consultant of any such Unanticipated Reduction in
Funding. Should the City elect to terminate this Agreement in response to an Unanticipated
Reduction in Funding, the City will pay the Consultant for services rendered under the Scope
of Work up to the date the such notice is issued.

7. INDEPENDENT CONTRACTOR STATUS.

7.1  The Parties acknowledge, understand, and agree that Consultant and all persons
retained or employed by Consultant are, and shall at all times remain, independent contractors,
and are not officials, officers, employees, departments or subdivisions of the City. Nothing
contained herein or any document executed in connection herewith, shall be construed to
create an employer-employee relationship or joint venture relationship between the City and
Consultant, its employees or subcontractors.
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7.2 In the performance of the services herein contemplated, the Consultant is an
independent contractor with the authority to control and direct performance of the details of the
services; however, the results of the work contemplated herein must meet approval of the City
and shall be subject to the City’s general rights of inspection and review to secure the
satisfactory completion thereof.

7.3  As an independent contractor, Consultant is responsible for payment of all taxes
arising out of Consultant’s activities in accordance with this Agreement, including by way of
illustration but not limitation, Federal income tax, Social Security tax, unemployment insurance
taxes, and any other Federal, State or local taxes or business license fees, as required. Any
and all sums subject to deductions, if any, required to be withheld and/or paid under any
applicable state, federal or municipal laws or regulations, shall be Consultant’'s sole
responsibility.

8. PROFESSIONAL STANDARDS.

8.1 The Consultant represents that the services shall be performed within the limits
prescribed by this Agreement in a manner consistent with that type of care and skill ordinarily
exercised by other professionals in the same discipline practicing in the same or similar locality
under the same or similar circumstances during the same period of time.

8.2 The Consultant represents that the studies, projections, plans, reports, design
drawings, specifications, cost estimates, and all other engineering, consulting, and analytical
services furnished under this Agreement will be in accordance with generally accepted
professional practices. The Consultant hereby agrees to exercise usual and customary
professional care in efforts to comply with all federal, state, and local laws, rules, and
ordinances applicable to the work and to this Agreement in force at the time of Consultant's
performance of the work hereunder.

8.3 Itis recognized that Consultant may or will be performing professional services
for other parties during the Term; however, the performance of other services may not conflict
or interfere with Consultant’s ability to perform the services contemplated in this Agreement.
Consultant agrees to resolve any conflicts of interest in favor of the City. Consultant confirms
that Consultant does not have a business interest or a close family relationship with any City
officer or employee who was, is, or will be, involved in Consultant’s selection, the negotiation,
drafting, or signing of this Agreement, or the administration or evaluation of the Consultant’s
performance.

0. OPPORTUNITY TO REMEDY. The parties agree that in the event of alleged error or
omission by the Consultant in performance of services under the Scope of Services due to
Consultant’s negligence, the City may notify the Consultant promptly in writing of that fact and
allow the Consultant a reasonable time to remedy the problem. Upon notice the Consultant
shall promptly review and remedy the problem at the cost of the Consultant. Where
responsibility for a problem may be shared by the Consultant and others, the Consultant shall
endeavor to remedy the Consultant's share, at the cost of the Consultant, and to cooperate
with others involved. If the Consultant demonstrates that it is not at fault for a problem identified
by the City under this Section, the City shall reimburse the Consultant for its costs of
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investigating the problem. This Section is subject to the City’s right to terminate this Agreement
with or without cause, and in no respect diminishes the City’s rights set forth in Section 3 hereof.

10. GENERAL CITY RESPONSIBILITIES. The City shall provide full information regarding
its requirements for the services to be performed by the Consultant, and shall render approvals
and decisions as expeditiously as necessary for the orderly progress of the Consultant's
services.

11. INDEMNIFICATION.

11.1 The Consultant agrees to release, indemnify, and hold the City, its elected
officials, officers, and employees harmless from any and all claims, demands, actions, and
suits, to the extent caused by the negligent acts, errors or omissions of the Consultant in
performance of this Agreement, except for that portion of the claim caused by the City’s sole
negligence. Should a court of competent jurisdiction determine that this Agreement is subject
to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to
persons or damages to property caused by or resulting from the concurrent negligence of the
Consultant and the City, the Consultant’s liability, shall be only to the extent of the Consultant’s
negligence. Consultant shall require that each sub-contractor shall contractually agree to
indemnify the City, its elected officials, officers, and employees to the same extent and on the
same terms and conditions as the Consultant as set forth in this paragraph. The City’s
inspection or acceptance of any of Consultant’s work when completed shall not be grounds to
avoid any of these obligations to indemnify.

11.2 Consultant expressly waives any immunity that may be granted to it under
the Washington State Industrial Insurance Act, Title 51 RCW, solely for the purpose of
the indemnification provided in Section 11.1. The Parties acknowledge that they have
mutually negotiated this waiver.

11.3 The City agrees to release, indemnify, defend, and hold the Consultant, its
officers, employees, agents, representatives, and sub-contractors harmless from any and all
claims, demands, actions, suits, fees, penalties, expenses, attorney’s fees, costs and litigation
expenses resulting from or in connection with this Agreement or to the extent caused by the
negligent acts of the City.

11.4 The provisions of this Section 11 shall survive the expiration or termination of this
Agreement with respect to any event occurring prior to such expiration or termination.

12. INSURANCE.

12.1 The Consultant shall procure and maintain for the duration of this Agreement,
insurance against claims for injuries to persons or damage to property which may arise from or
in connection with the performance of the work hereunder by the Consultant, its agents,
representatives, or employees.

12.2 Consultant’s maintenance of insurance as required by the Agreement shall not
be construed to limit the liability of the Consultant to the coverage provided by such insurance,
or otherwise limit the City’s recourse to any remedy available at law or in equity.
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12.3 Consultant shall, at minimum, obtain insurance coverage of the following types
and policy limits:

Professional Liability $2,000,000 each claim
Professional Liability $2,000,000 annual aggregate
Commercial General Liability | $2,000,000 each occurrence
Commercial General Liability | $2,000,000 annual aggregate
Automobile Liability $1,000,000 Combined single limit
Worker's Compensation Statutory benefits

12.4 The City of Lynden shall be listed as additional insured on the Consultant’s
Commercial General and Automobile Liability policies. Insurance is to be placed with insurers
with a current A.M. Best rating of not less than A: VII.

12.5 The Consultant shall furnish the City with original certificates and a copy of the
amendatory endorsements, including but not limited to the additional insured endorsement,
evidencing the insurance requirements of the Agreement before commencement of the work.
The Consultant shall provide the City with written notice of any policy cancellation within two
(2) business days of their receipt of such notice.

12.6 If the Consultant maintains higher insurance limits than the minimums shown
above, the City shall be insured for the full available limits of Commercial General and Excess
or Umbrella liability maintained by the Consultant, irrespective of whether such limits
maintained by the Consultant are greater than those required by this Agreement or whether
any certificate of insurance furnished to the City evidences limits of liability lower than those
maintained by the Consultant.

12.7 Failure on the part of the Consultant to maintain insurance as required shall
constitute a material breach of this Agreement, upon which the City may, after giving five (5)
business days’ notice to the Consultant to correct the breach, immediately terminate the
Agreement or, at its sole discretion, procure or renew such insurance and pay any and all
premiums in connection therewith, with any sums so expended to be reimbursed to the City on
demand, or at the sole discretion of the City, offset against funds due the Consultant from the
City.

12.8 The Consultant shall include any sub-consultants as insured under its policies, or
shall furnish separate certificates and endorsements for each sub-consultant. All coverage for
sub-consultants shall be subject to the same insurance requirements as stated herein for the
Consultant.

13. OWNERSHIP AND USE OF DOCUMENTS.

13.1 Drawings, specifications, documents and electronic discs prepared by the
Consultant pursuant to this Agreement shall become the property of the City upon final payment
to the Consultant. The Consultant may retain copies, including reproducible copies of drawings
and specifications for information and reference. The Consultant does not intend or represent
such drawings and specifications to be suitable for reuse by the City or others for purposes
beyond the Scope of Work. The City shall retain copyrights to any and all documents produced
by it during the course of this Agreement. The City shall indemnify, hold harmless, and defend
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the Consultant from and against any and all claims asserted by any party in any manner
resulting from unauthorized use by the City, of the Consultant-prepared drawings,
specifications, or other documents.

13.2 The Consultant shall maintain books, records, and documents that sufficiently
and properly reflect all direct and indirect costs related to the performance of this Agreement
and shall maintain such accounting procedures and practices as necessary to ensure proper
accounting of all funds paid pursuant to this Agreement. These records shall be subject at all
reasonable times to inspection, review, or audit by the City, its authorized representative, the
State Auditor, or other government officials authorized by law to monitor this Agreement.

13.3 The Consultant shall retain all books, records, documents, and other material
relevant to this Agreement for six (6) years following its expiration or termination. The
Consultant agrees that the City or its designee shall have full access and right to examine any
of said materials at all reasonable times during said period.

14. DISPUTE RESOLUTION. Any dispute arising out of the terms and conditions of this
Agreement shall be subject to the following mediation process, as a condition precedent to
filing any legal cause of action. If a dispute shall arise, a meeting shall be held promptly
between the Parties to attempt in good faith to negotiate a resolution to the dispute. For
purposes of this Section 14, “promptly” shall mean within fourteen (14) calendar days of a Party
requesting a meeting to resolve a dispute. If within ten (10) days after such meeting the Parties
have not succeeded in resolving the dispute, the dispute shall be mediated. Either Party may
provide written notice to the other that the dispute shall be submitted to mediation and a
mediator shall be selected. In the event that within seven (7) days of receipt of said written
notice the Parties are unable to agree on a mediator, either Party may request appointment of
a mediator by any Judge of the Whatcom County Superior Court, sitting in Chambers, and the
Judge is hereby authorized to select a mediator. Both Parties shall cooperate to assure that
mediation occurs in a timely manner and both Parties shall supply all materials provided to the
mediator to the other Party at least two (2) days before mediation. Engaging in mediation shall
not affect any claim, right, remedy, or defense of either Party. Should mediation prove
unsuccessful, all claims, rights, remedies and defenses of each Party shall be preserved.
Mediation shall be terminated upon (a) successful resolution of the dispute; (b) written
declaration by the mediator of an impasse between the Parties; or (c) following completion of
two or more mediation sessions held on separate days, written declaration by one of the Parties
of an impasse. Each Party shall share equally in the fees and expenses associated with
mediation, including fees and expenses of the mediator; provided that, each Party shall bear
its own costs, including witness fees, and costs, associated with mediation.

15. CLAIM AND DISPUTE EVALUATION. At the City's request, the Consultant will assist
the City in reviewing and evaluating claims and disputes, preparing information for the City's
legal counsel, providing services as witness in litigation or arbitration to which the City is a
party, and providing other services in connection with actual or potential claims or disputes,
regardless of whether or not the Consultant is named in such legal action. In no case shall the
Consultant be obligated to provide such services until the method of compensation for such
services is agreed.
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16. NONDISCRIMINATION.

16.1 The City is an equal opportunity employer.

16.2 Nondiscrimination Requirement. During the term of this Contract, Contractor,
including any subcontractor, shall not discriminate on the bases enumerated at RCW
49.60.530(3). In addition, Contractor, including any subcontractor, shall give written notice of
this nondiscrimination requirement to any labor organizations with which Contractor, or
subcontractor, has a collective bargaining or other agreement.

16.3 Obligation to Cooperate. Contractor, including any subcontractor, shall cooperate
and comply with any Washington state agency investigation regarding any allegation that
Contractor, including any subcontractor, has engaged in discrimination prohibited by this
Contract pursuant to RCW 49.60.530(3).

16.4 Default. Notwithstanding any provision to the contrary, Agency may suspend
Contractor, including any subcontractor, upon notice of a failure to participate and cooperate
with any state agency investigation into alleged discrimination prohibited by this Contract,
pursuant to RCW 49.60.530(3). Any such suspension will remain in place until Agency receives
notification that Contractor, including any subcontractor, is cooperating with the investigating
state agency. In the event Contractor, or subcontractor, is determined to have engaged in
discrimination identified at RCW 49.60.530(3), Agency may terminate this Contract in whole or
in part, and Contractor, subcontractor, or both, may be referred for debarment as provided in
RCW 39.26.200. Contractor or subcontractor may be given a reasonable time in which to cure
this noncompliance, including implementing conditions consistent with any court-ordered
injunctive relief or settlement agreement.

16.5 Remedies for Breach. Notwithstanding any provision to the contrary, in the event
of Contract termination or suspension for engaging in discrimination, Contractor, subcontractor,
or both, shall be liable for contract damages as authorized by law including, but not limited to,
any cost difference between the original contract and the replacement or cover contract and all
administrative costs directly related to the replacement contract, which damages are distinct
from any penalties imposed under Chapter 49.60, RCW. Agency shall have the right to deduct
from any monies due to Contractor or subcontractor, or that thereafter become due, an amount
for damages Contractor or subcontractor will owe Agency for default under this provision.

17. SUBCONTRACTING OR ASSIGNMENT. The Consultant shall not subcontract or
assign any portion of this Agreement without prior written approval of the City. All terms and
conditions of this Agreement shall apply to any approved subcontract or assignment made
pursuant to this Agreement and Consultant shall incorporate by reference this Agreement in its
contracts with its subconsultant(s) or assignees.

18. FORCE MAJEURE. Neither Party shall be liable to the other Party for failure or delay in
performance of this Agreement due to acts of God, acts of governmental authorities,
extraordinary weather conditions or other natural catastrophes, or any other cause beyond the
reasonable control or contemplation of either Party or as otherwise defined by law, provided
the delayed Party shall make reasonable efforts to avoid or mitigate such delay and shall
promptly notify the other Party in writing of the cause of the delay and its extent.
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19. NOTICE. In every case where, under any of the provisions of this Agreement or in the
opinion of either the City or the Consultant or otherwise, it shall or may become necessary or
desirable to make, give, or serve any declaration, demand, or notice of any kind or character
or for any purpose whatsoever, the same shall be in writing, and it shall be sufficient to either
(1) deliver the same or a copy thereof in person to the City Administrator if given by the
Consultant, or to the President or Secretary of the Consultant personally, if given by the City;
or (2) mail the same or a copy thereof by first class, registered or certified mail, postage prepaid,
addressed to the other Party at such address as may have theretofore been designated in
writing by such Party, by notice served in the manner herein provided, and until some other
address shall have been so designated, the address of the City for the purpose of mailing such
notices shall be as follows:

Mayor

City of Lynden

300 4t Street

Lynden, Washington 98264

and the address of the Consultant shall be as follows:

Corley McFarland, President
Precision Approach Engineering, Inc.
5125 SW Hout Street

Corvallis, OR 97333

20. APPLICABLE LAW AND VENUE. This Agreement has been, and shall be construed
as having been made and delivered within the State of Washington, and it is mutually
understood and agreed by and between the City and the Consultant, that this Agreement shall
be governed by the laws of the State of Washington, both as to interpretation and performance.
Any action in law, suit in equity, or judicial proceeding, for the enforcement of this Agreement,
or any of the provisions contained therein, shall be instituted and maintained only in the
Whatcom County Superior Court, Bellingham, Washington.

21. ENTIRE AGREEMENT. This Agreement contains all of the terms and conditions agreed
upon by the parties regarding professional services rendered in connection with the Scope of
Work. The parties agree that there are no other understandings, oral or otherwise, regarding
the subject matter of this Agreement. This Agreement may only be amended by written
agreement of the parties.

22. ATTORNEY’S FEES. The Parties agree that in the event a civil action is instituted by
either Party to enforce any of the terms and conditions of this Agreement or to obtain damages
or other redress for any breach hereof, the prevailing Party shall be entitled to recover from the
other Party, in addition to its other remedies, its reasonable attorney's fees in such suit or action
and upon any appeal therefrom.
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23. SEVERABILITY. If any provision of this Agreement is held invalid, the remainder of this
Agreement shall not be affected thereby, if such remainder would then continue to conform to
the terms and requirements of the applicable law.

24.  NONWAIVER OF BREACH. Failure of either Party to require performance of any
provision of this Agreement shall not limit such Party’s right to enforce such provision, nor shall
a waiver of any breach of any provision of this Agreement constitute a waiver of any succeeding
breach of such provision or a waiver of such provision itself.

25. COUNTERPARTS. This Agreement may be executed in counterparts and each shall be
deemed an original, but all of which together shall constitute a single instrument.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the Effective
Date first written above.

CONSULTANT:
PRECISION APPROACH ENGINEERING, INC. CITY OF LYNDEN
Corley McFarland, President Date Mayor Scott Korthuis Date
STATE OF WASHINGTON )
) Ss
COUNTY OF WHATCOM )

| certify that | know or have satisfactory evidence that Scott Korthuis signed this instrument and
acknowledged it to be his/her/their free and voluntary act for the uses and purposes mentioned
in this instrument.

Dated:

Notary Public in and for the State of Washington,
Residing at )
My commission expires

STATE OF OREGON )
) ss
COUNTY OF BENTON )

| certify that | know or have satisfactory evidence that Consultant Representative signed this
instrument and acknowledged it to be his/her/their free and voluntary act for the uses and
purposes mentioned in this instrument.

Dated:

Notary Public in and for the State of Oregon,
Residing at .
My commission expires
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