TOWN OF LOS GATOS

COMMUNITY DEVELOPMENT DEPARTMENT

110 E. Main Street
Los Gatos, CA 95030

APPEAL OF THE DECISION OF
DEVELOPMENT REVIEW COMMITTEE

PLEASE TYPE or PRINT NEATLY
I,-the undersigned, do hereby appeal a decision of the DEVELOPMENT REVIEW COMMITTEE as follows:

DATE OF DECISION: January 30, 2025
PROY ECT/APPLICATION: The Arya Builder's Remedy Project
LOCATION: 15300 and 15330 Los Gatos Blvd (APNs 424-17-35, -036)

Pursuant to the Town Code, any interested person as defined in Section 29.10.020 may appeal ta the Planning
Commission any decision of the Development Review Committee,
Interested person means:

1. Residential projects. Any person or persons or entity or entities who own property or reside within
1,000 feet of a property for which a decision has been rendered, and can demonstrate that their property
will be injured by the decision.

2. Non-residential and mixed-use projects. Any person or persons or entity or entities who can
demonstrate that their property will be injured by the decision.

LIST REASONS WHY THE APPEAL SHOULD BE GRANTED:

Please find the attached correspondence from Travis A. Brooks, Esq., Miller Starr Regalia. As noted in lhe letter, the Applicant is not appealing

IMPORTANT:

1. Appeal must be filed not more than ten {10) days after the decision is rendered by the Development Review
Committee. If the tenth {10') day is a Saturday, Sunday, or Town holiday, then the appeal may be filed on
the workday immediately following the tenth (10%} day, usually a Friday. Appeals are due by 4:00 P.M. If an
appeal is filed on a Friday, they must be submitted by 1:00 P.M.

2. The appeal shall be set for the first regular meeting of the Planning Commission which the business of the

Planning Commission will permit, more than five (5) days after the date of the filing of the appeal. The

Planning Commission may hear the matter a new and render a new decision in the matter.

You will be notified, in writing, of the appeal date.

4, Contact the project planner to determine what material is required to be submitted for the public hearing.
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mee MILLER STARR 1331 N. California Blvd. T 925 935 9400
wes-204 REGALIA Suite 600 F 925 933 4126

Walnut Creek, CA 94596 www.msrlegal.com

Vision. Strategy. Resulis, B0 Years and Counting.

Travis Brooks
travis.brooks@msrlegal.com

February 7, 2025

VIA E-MAIL AND HAND DELIVERY

Joel Paulson

Community Development Director
Town of Los Gatos

110 E. Main Street

Los Gatos, CA 95030
jpaulson@losgatosca.gov

Re: 15300 and 15330 Los Gatos Boulevard
Request For Appeal Of Town Planning Director’'s Apparent Determination, in
Violation of Housing Accountability Act and Permit Streamlining Act, That
Preliminary Application Expired
APNs 424-17-035 and -036
Architecture and Site Application S-24-018
Conditional Use Permit U-24-007
Subdivision Application M-24-009

Dear Mr. Paulson:

On behalf of Arya Properties, LLC (“Arya” or the “Applicant”), this letter is a formal
request to appeal an erroneous January 30, 2025 statement (and potential formal
determination) by Town staff that the Senate Bill 330 (“SB 330") Preliminary
Application for Arya’s above-referenced Builder's Remedy project at 15300 and
15330 Los Gatos Blvd (the “Project”), has expired."

On January 30, 2025, you in your capacity as Town Community Development Director
(“Community Development Director” or “CDD") sent the Applicant a letter (Exhibit A)
with a determination that Arya’s Project application remains incomplete after its most
recent timely resubmittal under the Permit Streamlining Act and Senate Bill 330
(“PSA", Gov. Code § 65920 et seq., “SB 330", Gov. Code § 65941.1(e)(2)). As
referenced above, the same day, in a conversation to discuss your letter, the Town
Planning Director (“Planning Director”) verbally communicated to the Applicant
his/Town staffs belief that the Project's Preliminary Application, submitted on
November 14, 2023, expired because Arya’s application remained incomplete after a

1 Arya reserves its right to submit additional information and materials to the Town in support
of this request for appeal in advance of any hearing on the appeal.
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second resubmittal.? If this communication reflects a final determination by you or the
Planning Director, it is incorrect. If confirmed by the Town, it would amount to an
improper denial of the Project in plain violation of the PSA, SB 330, and the HAA. As
described further below, the Project is protected by the Buildetr’s Remedy of the HAA
and denial of it — including an improper determination that the Preliminary Application
has “expired” — would expose the Town to liability under the HAA®

Although we do not believe it necessary to appeal the Planning Director's unwritten,
verbal statement regarding the “expiration” of the Preliminary Application, we file this
appeal out of an abundance of caution to ensure that Arya has exhausted all of its
administrative remedies. If the Planning Director’'s January 30 statement was a formal
determination that Aryva’'s Preliminary Application expired and that position has not
changed. please provide Arva with written confirmation of this determination

immediately.

To be clear, although the CDD’s January 30, 2025 letter determined Arya’s application
to be incomplete, we are not requesting review of that decision for purposes of
application completeness. And Arya does not need to do so to preserve the
Preliminary Application or the Project’s robust protections under the Builder's
Remedy, the HAA, and SB 330. Consistent with state law, Arya will submit additional
materials to make its formal application complete within the timeframes required by
SB 330 and Section 65943 of the PSA.

l. SB 330 And The PSA As Applied To Arya’s Application

As you know, SB 330 (Gov. Code § 65941.1.) allows an applicant for a housing
development project to submit a “Preliminary Application” under state law. Submittal
of a Preliminary Application vests an applicant’s rights to proceed under the applicable
development standards adopted and in effect at the time the Preliminary Application
was submitted, even if those standards later change. (Gov. Code § 65589.5(0).)

Within 180 days after submittal of a Preliminary Application, the applicant must submit
a formal development application. (Gov. Code § 65941.1(e)(1) (formerly (d)(1)).)
Upon submittal of a formal development application, the process of determining
whether a housing development application is complete begins as set forth in
Government Code section 65943. Within 30 days of receiving the application

2 In other words, your apparent determination that the Preliminary Application expired was
not included in the CDD’s January 30 letter, which only determined the application was
incomplete. Moreover, the Applicant already received planning staff's written, third notice of
incompleteness multiple weeks earlier, which included no indication that the application had
expired.

3 As discussed below, such a determination would also directly conflict with multiple
guidance letters from HCD, including an August 30, 2024 Technical Assistance letter to the
Town, as well as the one trial court decision opining on this issue. All of these clearly state
that the 90-day resubmittal deadline in Gov. Code 65941.1(e)(2) “resets” after each of what
may be multiple notices that a timely resubmitted application is incomplete.
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materials, the Town must determine in writing whether the application is complete.
(Gov. Code § 65943(a).) Upon receipt of an incompleteness determination, the
applicant may then resubmit the application, giving the Town another 30-day period
to make a completeness determination. (Gov. Code § 65943(b).) Government Code
section 65941.1(e)(2) (formerly (d)(2)}, requires an applicant to respond to a city’s
incompleteness determination by resubmitting the application materials as described
in Section 65943(b) within 90 days, or else the Preliminary Application will expire.
The PSA contemplates a potentially unlimited number of resubmission periods to
make an application complete.

Here, the Applicant submitted a Preliminary Application for the Project on November
14, 2023. At that time, the Town did not have an adopted and compliant housing
element under state law and was subject to the “Builder’s Remedy” of the HAA (Gov.
Code § 65589.5(d)(6) (formerly (d)(5).). Under the Builder's Remedy, a town may not
disapprove or unreasonably condition any housing development project containing
the required percentage of affordable units, even if the project is inconsistent with the
Town’s General Plan or zoning ordinance.* Because Arya's project contains the
required percentage of affordable units, and it submitted the Preliminary Application
at a time when the Town did not have a compliant housing element, the Project is
protected by the Builder's Remedy.

The Applicant timely filed its formal application, pursuant to the Builder's Remedy, on
May 9, 2024. The Town responded with a letter dated June 5, 2024, determining the
application to be incomplete. The Applicant responded to the Town’s June 5
incompleteness letter within 90 days by resubmitting its application materials on
September 2, 2024. The Town then issued a subsequent incompleteness letter on
September 25, 2024, which the Applicant responded to with a resubmittal on
November 27, 2024. On December 23, 2024, the Town provided the Applicant with
a third incompleteness letter which said nothing about the Project application expiring.
On January 30, 2025, without a request for a review of staff’s letter from the Applicant,
the Community Development issued his own incompleteness determination and that
same date the Planning Director communicated his erroneous belief that the Project's
SB 330 preliminary application had expired.

{1 There Is No Limit On The Number Of 90-Day Resubmission
Periods Under SB 330 And The PSA

At this stage in the Project’s application completeness process, the only rﬁanner
which Arya’s Preliminary Application could “expire” pursuant to SB 330 and the PSA
is found in Government Code section 65941.1(e)(2).

The Town appears to interpret Section 65941.1(e)(2) to mean that if a formal
application is not determined to be complete after two resubmittals — made within

* Recently enacted Assembly Bill 1886 confirms the Town is subject to the Builder's Remedy
because it did not have a compliant housing element at the time a Preliminary Application
was submitted. {Gov. Code § 65589.55(a).)
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each respective 90 day resubmission period — the Preliminary Application expires.
This is a plainly erroneous interpretation of the law that conflicts with the language,
spirit, and intent of state housing law. It has been squarely rejected by the California
Department of Housing and Community Development (HCD) multiple times -
including an August 30, 2024 technical advisory memo directed to the Town — and
the only court to have considered this statutory language so far. (HCD Letter of
Technical Assistance to the Town of Los Gatos, dated August 30, 2024, enclosed
hereto as Exhibit B; HCD Notice of Violation to the City of Beverly Hills, enclosed
hereto as Exhibit C; Judgment Granting Petition for Writ of Mandate, Sup. Ct. of Cal.,
County. of Los Angeles, Jha v. City of Los Angeles (Case No. 23STCP03499), filed
September 17, 2024; (“Jha"), enclosed hereto as Exhibit D.)

The Jha Court correctly reasoned that Gov. Code section 65941.1(e)(2)(then (d)(2))
cross-references the PSA, Gov. Code section 65943, which calls for an iterative
completeness process in which the applicant is entitied to an unlimited number of 90-
day windows to resubmit an application the jurisdiction determines to be incomplete.
Jha at 23-24. As the Court held, “[t]he statute supports [the applicant’s] reading that
the submission and completeness evaluation for an application is an iterative process
with no limit on the number of submissions.”) (Id.) (emphasis added). The Court
further stressed that a court “is not dealing with the PSA in a vacuum, but rather in
its relation to the HAA,' and the Legislature has mandated the HAA must be
interpreted to ‘afford the fullest possible weight to the interest of, and the approval
and provision of, housing.” (/d. (quoting Save Lafayette v. City of Lafayette (2022) 85
Cal. App. 5th 842 855, and Gov. Code § 65589.5(a)(1)(L).)

In its August 30, 2024 letter of technical assistance to the Town, HCD echoed this
same analysis:

[tlhe 90 day deadline restarts with each subsequent resubmittal by the
applicant. Subdivision (d) [now (e){2)] of Government Code section
65941.1 references section 65943, which provides for an iterative
process in which deadlines reset upon resubmittal. Because of that
reference, it is reasonable to conclude that the subdivision envisions a
similar back-and-forth process... Furthermore requiring a single 90-
day review period would limit the completeness determination process
to only one or two resubmittals, making the process more difficult for
diligent applicants seeking to use the protections of the preliminary
application system. .. '

The 90-day review period for completeness determination under the
PSA is not finite and, rather, resets for subsequent resubmittals. . ..

(emphasis added.)

Finally, HCD's NOV letter to the City of Beverly Hills advised the City that it would
violate the HAA, PSA, and SB 330 if it refused to process the applicant's Builder’s
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Remedy project on the grounds that its Preliminary Application had expired due to the
formal application being incomplete 90 days after an initial incompleteness
determination. “HCD reminds the City... that the 90-day deadline resets after each
incompleteness determination. A project with multiple incompleteness letters and
responses may have multiple 90-day periods.” (Beverly Hills Letter at 3, emphasis
added.)

We have yet to receive a written determination that the Preliminary Application has
expired, let alone any justification from the Town why the Legislature would have
intended a contrary result here, because there is none. It would be an absurd reading
of SB 330 to conclude that the Legislature provided an iterative process for
completeness determinations for standard development projects under the PSA with
unlimited resubmission windows, and then enacted SB 330, expressly cross-
referencing the PSA, only allowing for two 90-day completeness periods for the
Applicant to maintain vesting — a limitation nowhere referenced or allowed under state
law. That result is especially absurd given the intent of the HAA to maximize the
production of housing and the intent of the PSA to reduce barriers to an application
achieving completeness. (See Gov. Code § 65589.5(a)(1)(L); Riverwatch v. County
of San Diego (1999) 76 Cal.App.4th 1428, 1438 (purpose of PSA is “to relieve permit
applicants from protracted and unjustified delays in processing their permit
applications”)). The Town's reading of SB 330 would only encourage cities to engage
in gamesmanship with completeness determinations by developing onerous and
convoluted application requirements or falsely determining applications to be
incomplete so they can then argue that a SB 330 Preliminary Application has expired.

il. A Determination By The Town That The Preliminary Application
Expired Would Be An Improper Denial Of The Project Under
The HAA

Since the time of the Jha case, HCD’s technical assistance letter to Los Gatos, and
HCD’s NOV letter to Beverly Hills, the Legislature subsequently enacted legislation
confirming that a jurisdiction’s improper determination that a Preliminary Application
has expired is a disapproval of the project under the HAA. (See Gov. Code section
65589.5(h)(6)(H) (defining disapproval to include “makfing] a written determination
that a preliminary application described in subdivision (a) of Section 65941.1 has
expired or that the applicant has otherwise lost its vested rights under the preliminary
application for any reason other than those described in subdivisions (c) and (d) of
Section 65941.1"); see also Gov. Code § 65589.5(h)(6)(D); (6)(F) (expanding
definition of disapproval to include improper incompleteness determinations and
courses of conduct intended to harass or delay). As demonstrated above,
determining a Preliminary Application to have expired after two 90-day resubmission
windows is an incorrect reading of section 65941.1(e)(2), and therefore not a basis
upon which a Preliminary Application can be determined to have expired. As a result,
if the statement relayed in the Applicant’'s January 30, 2025 conversation with the
Planning Director was a formal determination that the Preliminary Application has

ARYA-59624\3030681.1
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expired and it is upheld on review, it will be a denial of the Project as a matter of law,
entitling Arya to bring action in court for the Town’s violation of the HAA.

A court will undoubtedly hold that the denial of this project is improper, because Arya’s
Project is protected by the Builder's Remedy of the HAA and therefore cannot be
denied. As you are likely aware, local governments bear a heavy burden of proof in
Builder's Remedy lawsuits under the HAA (See Gov. Code §§ 65589.5(d); 65589.6)
and are subject to substantial penalties and fees. If a plaintiff wins an HAA lawsuit
against a local government, the local government is required to pay the applicant’s
attorney’s fees and other costs incurred in bringing the suit, absent extraordinary
circumstances. If the local government loses the suit, it has 60 days to comply with
the HAA, or it will be fined a minimum of $10,000 per dwelling unit in the proposed
housing development project. If the local government acts in bad faith, that fine would
be multiplied by five (i.e., $50,000 per dwelling unit in the proposed housing
development project).

For all these reasons, we are formally requesting that the CDD first confirm in writing
whether the Planning Director’s January 30, 2025 statement reflects his or your formal
(albeit erroneous) determination that the Preliminary Application expired. If so, we
request that you (as Community Development Director) or the Planning Commission
direct the Planning Director to reverse his determination that the Preliminary
Application has expired and continue processing the Project application consistent
with its protections under the Builder's Remedy and the PSA. If such determination
is not overturned, we will seek all available remedies under the HAA for an improper
denial of the Project.

We would much prefer to work with Town staff in processing the Project application
in a manner consistent with the PSA, the HAA, and SB 330 to complete the Project
application and prepare the Project for a hearing on the merits. Ultimately, Aryalooks
forward to delivering the Project and its critically needed new homes to the
community.

Please feel free to contact me regarding the contents of this letter. | can be reached
by e-mail at travis.brooks@msrlegal.com.

Very truly yours,

MILLER STARR REGALIA
Troats Brooks

Travis Brooks
TZB:kli

Attachments: Exhibits A-D
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CC:

Gabrielle Whelan, Esq., Town Attorney, GWhelan@losgatosca.gov
Sean Mullin, Planning Director, SMullin@losgatosca.gov

Erin Walters, Senior Planner, EWaliers@losaatosca.qgov

Client

ARYA-59624\3030681.1
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TOWN OF LOS GATOS
PLANNING DIVISION

January 30, 2025

Kurt Anderson, AIA

Anderson Architects, Inc.

120 W. Campbell Avenue, Suite D
Campbell, CA 95008

Subject: SB330 Application Incompleteness Determination Appeal Process
15300 and 15330 Los Gatos Boulevard

Dear Mr. Anderson,

Please note that in accordance with Government Code Section 65943, you may appeal the
incompleteness determination, of the Senate Bill 330 application for the properties located at
15300 and 15330 Los Gatos Boulevard to the Town Council by paying the required appeal fee
and submitting a written appeal to the Town Clerk on the attached appeal form within 10 days
of the date of this letter.

The application’s incompleteness determination was provided to the applicant’s team on
December 23, 2024, as part of the Staff Technical Review Committee comments, and discussed
at the January 8, 2025, Staff Technical Review Committee meeting.

If you have questions, please contact Erin Walters, Senior Planner, by email at
ewalters@losgatosca.gov.

Sincerely,

Joel Paulson
Community Development Director

Cc: Ali Moayed, Arya Properties, LLC, 16400 Lark Avenue, Suite 400, Los Gatos, CA 95032

Planning Division ¢ 110 E. Main Street, Los Gatos, CA 95030
408.354.6872 » www.losgatosca.gov » www.facebook.com/losgatosca
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DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
DIVISION OF HOUSING POLICY DEVELLOPMENT

651 Bannon Street, Ste. 400

Sacramento, CA 95811

(916) 263-2911 / FAX (916) 263-7453

www.hcd.ca.qov

August 30, 2024

Jennifer Armer, Planning Manager
Town of Los Gatos

110 E. Main Street

Los Gatos, CA 95030

Dear Jennifer Armer:
RE: Town of Los Gatos — Saratoga Road Project — Letter of Technical Assistance

The California Department of Housing and Community Development (HCD) received a
request for technical assistance from Arielle Harris of Cox Castle (CC) on behalf of
SummerHill Homes (SHH) on April 17, 2024 regarding the application of the Permit
Streamlining Act (PSA) (Gov. Code, §§ 65941.1, 65943) and the State Density Bonus
Law (SDBL) (Gov. Code, § 65915). The PSA governs the timing of development
applications, while the SDBL allows certain housing developments to obtain
incentives/concessions in development standards by providing affordable housing,
among other provisions. The purpose of this letter is to provide technical assistance for
the benefit of the Town of Los Gatos (Town), CC, and SHH regarding eligibility under
the law.

Project Description and Background

HCD understands that the proposed project involves the construction of 155 units, of
which 18 percent are affordable (28 units) to lower-income households, on an 8.82-acre
site. On June 30, 2023, SHH submitted a preliminary application to vest rights for the
project under the HAA, followed by a full application on December 15, 2023. The Town
issued an invoice for the full application on December 19, which SHH paid the following
day. CC has posed the following questions:

Question #1: When is an “application for a development project” deemed
“submitted” under Government Code section 65941.1, subdivision (d)(1), where
the local agency intake process does not offer a means of concurrent fee
payment?

HCD understands that when development project applications are submitted to the
Town, a Town staff person first checks to verify the appropriate type of permit being
sought, then generates the invoice accordingly. Because this process requires action on
the part of the staff person, it is not procedurally possible for an applicant to submit an
application and associated fee at the same time. While in most instances this practice
creates an insignificant delay, it is a matter of great concern to an applicant that is



Jennifer Armer, Planning Manager
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attempting to submit a full application with the 180-day submittal window to maintain
vesting under a Preliminary Application.? For the purposes of meeting PSA review
deadlines for the full application?, the Town considers the 30-day application
completeness clock to have started when the invoice is paid, not when the application is
submitted.

While it is reasonable for the Town to start its review of the project — and with it the
application completeness clock — after its fees are paid, the inconsistent lag time
between application submittal and invoice payment is concerning. The Legislature found
and declared with the passing of the PSA that “there is a statewide need to ensure clear
understanding of the specific requirements which must be met in connection with the
approval of development projects and to expedite decisions on such projects”.® The
intent of the PSA is to ensure that applicants are provided clear instructions and that
local jurisdictions are consistently processing projects in accordance with the specific
timelines outlined in the statute to streamline development. Considering the current
housing crisis in California, delays in permitting processes and approval times add
constraints to the cost of residential construction. Therefore, compliance with the PSA is
even more pertinent today to meet the urgent housing needs across California.

As mentioned above, it is critically important for an applicant to be able to submit a full
application within the 180-day submittal window to maintain vesting under a Preliminary
Application. The Town should explore modifying its intake procedures for development
applications of this type to provide an option for the applicant to pay the fee associated
with the type of application being sought. If the applicant has misidentified the type of
application, the Town can subsequently charge or refund the applicant the difference
between the fees. Alternatively, the Town might consider amending its municipal code
or other adopted procedures to address the circumstance encountered by the subject
project (i.e., establish that procedural delays for which the Town is responsible are not a
basis to lose Preliminary Application vesting status).

Question #2: Does the 90-day deadline provided in Government Code section
65941.1, subdivision (d)(2), of the Permit Streamlining Act require the housing
development project applicant to achieve “application completeness” within 90
days of the agency’s first incompleteness determination to avoid expiration of the
preliminary application, or does it allow for multiple rounds of completeness
review and resubmittals as long as the applicant responds within 90 days of each
incompleteness determination, consistent with Government Code section 659437

The 90-day deadline restarts with each subsequent resubmittal by the applicant.
Subdivision (d) of Government Code section 65941.1 references section 65943, which
provides for an iterative process in which deadlines reset upon resubmittal. Because of
that reference, it is reasonable to conclude that the subdivision envisions a similar back-

1 Gov. Code, § 65941.1, subd. (d)(1).
2 Gov. Code, § 65943, subd. (a).
3 Gov. Code, § 65921.



Jennifer Armer, Planning Manager
Page 3

and-forth process. Nothing in the subdivision explicitly precludes this. Furthermore,
requiring a single 90-day review period would limit the completeness determination
process to only one or two resubmittals, making the process more difficult for diligent
applicants seeking to use the protections of the preliminary application system. An
interpretation that there is a single finite 90-day review period is inconsistent with both
the intent of the PSA and the Legislature when it introduced this system in Senate Bill
330 (Chapter 654, Statutes of 2019). This interpretation is also inconsistent with a
recent Los Angeles Superior Court ruling which concluded “that when an applicant
receives an incompleteness determination pursuant to section 65943 — not just the first
incompleteness determination — an applicant has 90 days to respond.” (Janet Jha v.
City of Los Angeles, et al., (Super. Ct. L.A. County, 2024, No. 23STCP03499).)

Question #3: Can a housing development project applicant and a city or county
mutually agree to an extension of the 90-day time limit provided in Government
Code section 65941.1, subdivision (d)(2)?

Yes. As mentioned above, subdivision (d)(1) links its process to that of section 65943,
which provides in its subdivision (d) that the timelines for submittal do not preclude “an
applicant and a public agency from mutually agreeing to an extension of any time limit
provided by this section.” It logically follows that if a project is in a situation where
section 65943 is applicable because the application is not complete, then the local
government and the applicant should be able to extend the submittal timelines by
mutual agreement. HCD encourages local governments and applicants to work together
to successfully realize residential development projects.

Conclusion

In conclusion, while applications under Government Code section 65941.1, subdivision
(d)}(1), are deemed “submitted” upon submission of required materials and payment of
applicable fees, cities should make it possible for applicants to submit all materials and
payments concurrently to maximize efficiency. The 90-day review period for
completeness determination under the PSA is not finite and, rather, resets for
subsequent resubmittals, and when mutually agreement upon by both applicants and
local governments, the 90-day time limit may be extended. HCD remains committed to
supporting the Town of Los Gatos in facilitating housing at all income levels and hopes
the Town finds this clarification helpful. If you have questions or need additional
information, please contact David Ying at David.Ying@hcd.ca.gov.

Sincerely,

Shannan West
Housing Accountability Unit Chief
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DEPARTMENT OF HOUSING AND COMMUNITY DEVELCPMENT

DIVISION OF HOUSING POLICY DEVELOPMENT
651 Bannon Street, Suite 400

Sacramento, CA 95811

{915).263-2911./ FAX (916} 263-7453
’;Wir\le‘{ {}’U

December 2, 2024

Michael Forbes

Director of Community Development
City of Beverly Hills ..

Via: mfarbﬁs@ba\»erivhﬂis {;rq
455N Rexford Drive .
Beverly Hills, CA 80210

Dear Michael Forbes:
RE: Beverly Hills Builder's Remedy Applications — Notice of Violation

On June 26, 2024, the California Department of Housing and Community Development
(HCD) issued a Letter of Support and Technical Assistance to the City of Beverly Hills
(City) regarding compliance with Government Code section 65589.5, subdivision (d)(5),
known colioguially as the “Builder's Remedy,” pertaining to the proposed development
at 125-129 Linden Drive (Linden Project). On August 22, 2024, HCD issued a Notice of
Violation (NOV) to the City pertaining to the City Council's denial of the applicant’s
appeal of the City’s incompleteness finding regarding the Linden Project, based on the
finding that a General Plan Amendment and Zoning Change (GPA/ZC) are required for
the submittal.

in addition to the Linden Project, HCD is aware of nine additional “Builder's Remedy”
applications where the City has issued incompleteness determinations on the basis that
a GPA/ZC is required. The ten projecis in question represent a total of 881 units,
including 198 units affordable to low-income households. Along with reiterating HCD’s
paosition that a GPA/ZC is not required for “Builder's Remedy” projects, HCD would like
to expand further on two positions outlined in the August NOV:

{1} the iterative nature of the 80-day deadline described in Government Code
section 65941.1, subdivision (d}(2), (i.e., the deadline resetls each time the City
makes an incompleteness determination);’ and

(2) that an SB 330 preliminary application remains vested uniess the number of
residential units or square footage of construction changes by 20 percent or
more.?

T Gov, Code, § 65941.1, subd. (d)(2).
2 Gov. Code, § 65941.1, subd. (¢).
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Background and Summary

Following the issuance of the August NOV regarding the Linden Project, HCD received
requests for technical assistance for nine other Builder's Remedy projects in Beverly
Hills. HCD has reviewed the projects and has determined that each qualifies for the
benefits described in Government Code section 65589.5, subdivision (d)(5). In each
case, HCD understands that the applicant submitted a preliminary application pursuant
to Government Code section 65941.1 prior to May 1, 2024, when HCD certified that the
City's housing element was substantially compliant with state law.

HCD understands that the City rejects each application's vesting and status as a
Builder's Remedy project. The consistent issue across all projects appears to be the
City’s requirement for a GPA/ZC. As stated in the previous NOV to the City and
reiterated below, the Housing Accountability Act (HAA) and the Permit Streamlining Act
(PSA) prohibit the City from requiring a GPA/ZC for projects qualifying under
Government Code section 65589.5, subdivision (d)(5).

In addition to the requirement for a GPA/ZC, HCD also finds the City's liberal
interpretation of what may disqualify a project from the vested rights protected under
Government Code section 65941.1 to be problematic. Finally, HCD rejects the City’s
claim that the PSA only provides one 90-day period for a developer to submit all of the
information necessary for its full application to be deemed complete. The remainder of
this letter outlines these thematic issues and provides a summary of the projects in
question.

General Plan Amendment and the Housing Accountability Act’s Builder's Remedy

The HAA is clear that a project protected by the Builder's Remedy may not be
disapproved for inconsistency with a jurisdiction’s general plan land use designation and
zoning ordinance.® Accordingly, a jurisdiction that refuses to process or approve a
project subject to the Builder's Remedy due to the applicant’s refusal o submit a
GPAJZC (requested or required by the jurisdiction to resolve such an inconsistency)
violates the HAA.

Indeed, where a jurisdiction cannot lawfully disapprove a project for inconsistency with
the general plan land use designation or zoning ordinance, it would be illogical if the
jurisdiction could lawfully disapprove a project for failing to resolve that very
inconsistency. In other words, the City's requirement for a GPAJZC is essentially a
requirement for consistency, and disapproving the Project for failure to resolve that
inconsistency is effectively a disapproval on the grounds of inconsistency. The HAA
prohibits such a disapproval.

3 Gov. Code, § 65589.5, subd. (d)(5).
31



Michael Forbes, Director of Community Development
Page 3

Determining Application Completeness under the Permit Streamliining Act

Even if the City were permitted to require a GPA/ZC under the HAA, the PSA* prohibits
the City from using the absence of the GPA/ZC application as a reason to determine
that a project application is incomplete, if the item is not explicitly required on the
submittal requirement checklist. The City cannot determine that an application is
incomplete on the basis that it does not include a request for a GPA/ZC unless the
City's submittal requirement checklist requires the applicant to submit such a request.
When issuing an incompleteness determination, the City must provide a list of items that
were not complete and “[t]hat list shali be limited to those items actually required on the
lead agency's submittal requirement checklist.”®

Here, the City's submittal checklist did not include a requirement for a GPA/ZC at the
time of submittal, and therefore, the City cannot deem these applications incomplete for
failing to include a GPA/ZC.

Vesting under Government Code Section 65941.1

HCD would also like to inform the City of other obligations under Government Code
section 65941.1 that protect the vested rights of a project.

if the City determines that the application for a development project is not complete
pursuant to Government Code section 65943, the development proponent is required to
submit the specific information needed to complete the application within 90 days of
receiving the agency's written identification of the necessary information.® If the
applicant does not submit the information within the 90-day period, the preliminary
application expires.” However, this 90-day deadline resets after each incompleteness
determination. A project with multiple incompieteness letters and responses may have
multiple 90-day periods.

In the recent case of Jha v. City of Los Angeles, the Superior Court held that multiple
90-day submission periods are permitted under the PSA:

Section 65941.1(d)(2) expressly refers to completeness pursuant to section
65943. In turn, section 65943(a) refers to “any subsequent review of the
application determined to be incomplete”, “any resubmittal of the application”,
and “a new 30-day period.” The use of the words “any” and “new” in section
65943(a) indicate that multiple resubmissions of an application may be made.
This statute supports [the developer's] reading that the submission and
completeness evaluation for an application is an iterative process with no limit on
the number of submissions.®

4 Gov. Code, § 65920 et seq.

5 Gov. Code, § 65943, subd. (a).

8 Gov. Code, § 65941.1, subd. (d)(2).

7 Ibid,

8 Jha v. City of Los Angeles, Decision on Petition for Writ of Mandate (July 24, 2024, Los Angeles
Superior Court Case No. 238TCP03499), p. 23.
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The court went on to conclude that the PSA should not be interpreted in a vacuum, but
rather in its rejation to the HAA, and the Legislature has mandated that the HAA must
be interpreted to “afford the fullest possible weight to the interest of, and the approval
and provision of, housing.””

in addition, as explained in our June 26, 2024 letter, the preliminary application remains
vested unless the number of residential units or square footage of construction
proposed in the full application changes from the preliminary application by 20 percent
or more (subject to certain conditions as listed in the statute).!0

In HCD’s review of the “Builder's Remedy” projects listed in the “Summary of Projects”
section below, HCD found that the City improperly deemed preliminary applications void
and of no effect due to changes that neither materially altered the project described in
the full application from that contemplated in the preliminary application nor fell outside
of the 20 percent provision of the PSA. These modifications include, but are not limited
to, adding State Density Bonus Law (SDBL) concessions and waivers that did not
change the unit count or square footage by more than 20 percent, requesting approval
under the Subdivision Map Act because the project changed from apartments to
condominiums, text contained in a submitted Zoning Change application that should not
be considered in a completeness determination for a Builder's Remedy project anyway,
and the addition of a commercial use that did not change the unit count or square
footage by more than 20 percent. These modifications do not justify disturbing the
vesting of the preliminary applications.

A full summary and explanation of the projects and HCD’s understanding of the City’s
reasons for lost vesting under Government Code section 65941.1 are found below.

Summary of Projects

e 125 Linden Drive
o 165 units {33 affordable)
Preliminary application submitted: October 24, 2022
o Application status: Appeal denied
o Issues raised by City Incomplete Letter(s): GPA/ZC, 90-day expiration,
prefiminary application divests because of addition of commercial use
¢ 346 Maple Drive
85 units (13 affordable)
Prefiminary application submitted: Qctober 6, 2023
Application status: Second Incomplete Letter issued
Issues raised by City Incomplete Letter(s): GPA/ZC,"" 90-day expiration?

O

o 0 00

® Jbid. (quoting Save Lafayette v. City of Lafayette (2022) 85 Cal.App.5™ 842, 855).

0 Gov. Code, § 65941.1, subd. {c).

"' Refers to the City’s requirement for a GPA/ZC application as part of the submittal.

'2 Refers to the project losing vesting rights due to expiration of a single 90-day period.
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s 8844 Burton Way
o 200 units (40 affordable); Mixed-Use project
o Preliminary application submitted: December 15, 2023
o Application status: Second Incomplete Letter received
o lIssues raised by City Incomplete Letter(s): GPA/ZC, 90-day expiration,
compliance with City development standards
+ 211 Hamilton Drive
210 units (42 affordable)
Preliminary application submitted: October 31, 2023
Application status: Second Incomplete Letter received
Issues raised by City incomplete Letter(s): Preliminary application vesting
lost because the change in the theoretical maximum density of the parcel
indicated in the ZC application exceeded 20 percent®

O 0 O Q

Conclusion

The City’s failure to accept the applications for processing due to the lack of a GPA/ZC
is in violation of the HAA and PSA. Furthermore, the City’s submittal checklist did not
include a requirement for a GPA/ZC at the time of submittal and the PSA prohibits the
City from deeming an application incomplete for items not on the checklist. City staff
must process all projects contained in this letter without further delay and without
imposing a requirement for a GPA/ZC.

The City must also consider its obligations under Government Code section 65941.1
that retain each project’s vested rights. First, the 90-day period to submit information to
complete a full application reset after each incompleteness determination, and the
preliminary application remains vested during these 80-day periods. Second, the
modifications mentioned in the project summaries above do not void the vesting created
by the preliminary application submittal.

Under Government Code section 65585, HCD must notify a local government when that
local govemment takes actions that violate the HAA and the PSA and may notify the
California Office of the Attorney General.*”

'8 The unit count of the project did not change between the preliminary application and full submittal.
The theoretical maximum density proposed in a ZC application does not fail under the 20 percent
change provision under Government Cede section 65941.1, subdivision (¢). Moreover, any
information contained in a GPA or ZC application does not void vesting because those applications
should not have been required for a Builder's Remedy project.

17 Gav. Code, § 65585, subds. (i)(1), (j).
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The City has until December 20, 2024, to provide a written response to this letter. HCD
will consider any written response before taking further action authorized by
Government Code section 65585, subdivision (j), including, but not limited to, referral to
the California Office of the Attorney General.

If you have any questions regarding the content of this letter or would like additional
technical assistance, please contact Bentley Regenhr at bentley.reqehr@hcd.ca.qov.

S

David Zisser
Assistant Deputy Director
Local Government Relations and Accountability
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WHEREAS, on September 21, 2023, Petitioner Janet Jha filed a Verified Petition for
Writ of Mandate and Complaint for Declaratory Relief (the “Petition™) against Respondents
City of Los Angeles and the City Council of the City of Los Angeles (“Respondents™) alleging
causes of action under the Permit Streamlining Act (“PSA™), Density Bonus Law (“DBL"), and
the Housing Accountability Act (“HAA™) arising out of the disapproval by Respondents of
Petitioner Jha’s proposed 40-unit housing development project at 13916 W. Polk Street (the
“Project™);

WHEREAS, the Petition came for trial on July 18, 2024, in Department 85 of this
Court. Petitioner Jha appeared through her counsel, Ryan J. Patterson and Brian (O’Neill of
Patterson & O’Neill, PC, and Respondents appeared through their counsel, Donna Wong and
Kaiulani Lie of the Office of the Los Angeles City Attorney;

WHEREAS, after taking the matter under submission at the conclusion of the trial, the
Court adopted a ruling on July 24, 2024, regarding the Petition (the “Court’s Ruling”);

WHEREAS, the Court, having read the submissions of the parties to this action,
including the Petition, briefs, and matters judicially noticed, and having read and considered
the administrative record and the arguments of counsel;

THE COURT DOES HEREBY ORDER, ADJUDGE, AND DECREE, as follows:
1. Judgment is entered in favor of Petitioner for the reasons set forth in the Court’s
Ruling, attached hereto as Exhibit 1. However, the complaint for declaratory relief is denied.
2. A writ of mandate shall issue as follows:

a. Respondents must set aside, vacate, and annul the City Council’s June 27, 2023

action {Council File 23-0525), which the Court found was a disapproval of the Project;

and

b. Respondents must set aside, vacate, and annul the Planning Department’s May

16, 2023 Loss of Vesting Rights Letter, and Respondents must recognize that Petitioner

Jha's preliminary application, dated June 23, 2022, remains valid and in effect pursuant

to the Court’s Ruling; and

c. The Project does not require any general plan amendments or rezoning

LRROROSHEZ JUDGMENT (3}13/{ NTING PETITION FOR WRIT OF MANDATE
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applications, and the Project’s application as of June 27, 2023 should be processed
consistent with the Court’s Ruling; and

d. The Project is eligible for regulatory incentives, concessions, and waivers under
State Density Bonus Law (Gov. Code § 65915) in compliance with this Court’s Ruling;
and

e. The Project is eligible for the Builder’s Remedy (Gov. Code § 65589.5(d)}(5)) in
compliance with this Court’s Ruling; and

f. Respondents must review and process the Project pursuant to the PSA, the

HAA, and the DBL as interpreted in the Court’s ruling within 60 days after service of

the writ.
3. This matter shall be remanded for further proceedings in compliance with the writ of
mandate.
4, Similarly sitvated parties shall take nothing by this action.
5. Nothing in this writ shall limit or control any discretion legally vested in Respondents,

including but not limited to, the request, receipt, and consideration of further information
related to the California Environmental Quality Act or other applicable laws.

6. As the prevailing party, Petitioner shall recover her costs of suit from Respondents
pursuant o applicable law. Petitioner may bring a motion for attorney’s fees pursuant to
applicable law.

7. The Court hereby retains jurisdiction in this action until there has been full compliance

with the writ.

IT IS SO ORDERED.
Dated: D8f17/2024

oD
e James . Chalfant # Judge
Hon. James C. Chalfant
Judge of the Superior Court
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compliant. Pet, §28. The City revised and resubmitied the draft housing element on April 28,
2022, and HCD found it substantially compliant on May 11, 2022, Pet,, 28, The Citv adopted
the housing element on June 14, 2022, and HCD certified its complisnce with the Housing Element
Law on June 29, 2022, Pet, 928,

Under Government Code® sections 65589.5(0)(1) and 6594 1.1(a}, a housing development
applicant who submits a complete preliminary application is vested with the zoning and general
plan standards in effect at the time of submission. Pet.. $3¢. This inchides entitlement o the
HAA’s builder's remedy if submitted when the jurisdiction does not have a comphiant housing
element, even if it adopts one during the entitlement process. Pet., 931, HCD confirmed as much
in a June 2023 Notice of Violation issued 1o the City of La Cafada Flintridge and in an October
2023 Letter of Technical Assistance to the City of Santa Monica. Per., 132, Ex. AL

b. The Project

On June 23, 2022, Jha submitted a preliminary application {or & 40-unit project with 20%
set aside as sffordable to lower-income houscholds at 13916 W. Polk Street {the “Project”™}. Pet,,
453. Because the City found the preliminary application for the Project was complete on June 24,
2022, development tights ia effect on that date vested for the Project. Per., 434

Jha proposed a housing project that reserved 20% of the units for low-cost housing while
the City was out of compliance with the Housing Element Law. Pet, §35. Under the builder's
remedy, the City was bamred from disapproving the Project unless it made one of the written
findings required under section 65589.5(d}. Per., 955.

On August 11, 2022, Tha filed an Affordable Housing Referrat Form with the Affordable
Housing Services Section of the City’s Planning Department ("Planning™). Pet, $57. The City
signed this form on December 12, 2023, Pet, §64. After 2 meeting with City stafl on December
9, 2022, Jha was allowed to submit a PSA development spplication. Pet., %66. Jha submitted the
application and paid the fees on December 21, 2022, Pet, 968.

On January 26, 2023, the City sent Jha a 39-page Project Review lotter. Pet., 967, The
Project Review asserted the application was incomplete and did not comply with objective zoning
standards. Pet, 967. The Project Review further said that, although the Project was eligible for
the builder’s remedy, HAA does not specify the entitlement process that a local government can
require. Pet., %68, Planning's position was that a general plan amendment (“GPA™) and rezoning
were the proper entitlement path. Pet., 68, Thisis novan entitlement at all, bui rather & legisiative
action. Pet., §68.

Section 65589.5(d) does provide an entitlement path. Pet, €71, I HCUD does not find &
local jurisdiction’s housing eclement substantially compliant by the jurisdiction’s swatutory
deadline, the local jurisdiction may not use section 63389, 5(d)(3) to deny a qualifying affordable
housing praject. Pet., 972. HOD's Notice of Viokation ro La Cafiada Flintridge explained that 1
jurisdiction shall not disapprove a housing development project for low-cost housing, or condition
approval in a manner that renders the housing development project infeasible for development for
such households, without one of fve written findings, Pet, 571, Ex. A.

On April 3, 2023, Jha resubmitted revised application materials in response to the Project
Review, Pet, 981. The City semt a second Project Review asserting the application was
incomplete for failure to comply with City code standards, Pet., 4% 82-83. The letser emphastzed
that the City would not process the development application unless Jha sought legislative rezoning
that she did not want. Pet,, {85.

2‘
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Jha appealed the City's incompleteness deterrination of her application. Pet,, §86. The
City Council’s Planning and Land Use Management Committee {“PLUM”) recommended denial
of the appeal, and the City Council denied it on June 27, 2023, Pet,, 96 52-93.

On May 16, 2023, the City wrote Jha & letter asserting that the preliminary application’s
submittal had expired and that Jha’s vested rights therefore had terminated. Pet., 995, Section
65941.1(d)(2) states that if 2 public agency determines that the application for the development
praject is incomplete, the development proponeat shall submit the specific information necessary
to complete the apphication within 90 days of receiving the agency’s written identification of the
necessary information. Pet., 199, This means that the 90-day period resets with every new
completencss determination. Pet, 999, The City wrongly interpreted the statuie to mean that an
applicant has only a single 90-day clock after the first written incompleteness determination. Pet.,
100, Planning argued that, even if Jha were entitled to approval pursuant to the builder’s remedy,
it no longer applied because Jha's vesting rights had expired and the City's Housing Element was
now in substantial compliance with the Housing Element Law. Per, §104.

After Jha received the City’s May 16 lefter, she asked HCD to clarify the preliminary
application expiration provision. Pet., §103. HCD confirmed that the application remains valid
after a second incompleteness defermination so long 25 the applicant resubmits within 90 days of
that determination. Pet., 1103,

¢, Causes of Action

The first cause of action seeks mandamus for violation of the PSA. The P8A requires
public agencies to compile lists of the information required from an applicans for a development
project. Pet, §109. It slso has strict timelines when an agency must dotemmine wheiber an
application is complete, Pet, $109. Ageacies can only judge whether an application is complete
based on the ifems in the checklist. Pet, $10%.

The City’s Project Review letters violated the PSA because they treated project consistency
with & zoning ordinance or general plan as an item necessary for an application 10 be
complete. Pet, §110. The City refuses to process an application when it makes a substantive
decision regarding project consistency. Pet, 9110, Scction 63931 defines a development
“project” as an activity involving the issuance to & person of 4 lease, permit, license, certificate, or
other entitlement for use by one or more public agencies. Pet. ¥111. This does not include-
rezonings or GPAs. Pet, 111, Courts have held that applicants cannot nse the PSA. w compel
legislative changes to 2 zoning ordinance or & general plan. Pet, §l11. Conversely, the City
cannot demand that an applicant seek such changes tiwough & PSA  complelencss
determination, Pet, 111, The City refused to accept Jha's development application based on
purported non-compliance with substantive zoning standards and criteria, not because of
incomplete information. Pet, €114,

The sccond csuse of action seeks mandamus for violation of the HAA. The Chy
unlawfully disapproved the Project and failed to proceed in the manner required by law. Pet,
§117. The City disapproved the low-cost housing Project without making one of the findings
under section 65589.5(d)(1)<{3), and also did not support such findings by a preponderance of
evidence in the record. Pet, 121, Although Jha submitted the prelinmary application before the
City's Housing Element was deemed substantially conpliant with the Rousing Elervent Law, the
City attempted to deny her the builder’s remedy. Pet,, §122.

The third cause of action sseks mandamus for violation of {be DBL., The Project reserved
20% of the units for low-cost housing. Pet., 9128, This entitled the Project to two incentives or
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The consequences of those actions include discrimination against low-income and minority
houscholds, lack of housing to support cmplcx;mém growth, imbalance in jobs and housing,
reduced mobility, urban sprawl, excessive commuling, and air quality deterioration.
§65589.5(a)(1XC).

Many local governments do not give adequate attention to the economic, environmental,
and social costs of decisions that result in disappl‘{)‘f'ﬂ of housing development projects, reduction
in density of housing projects, and excessive standards for housing dcwfopment projects.
§63589.5(a)(1}(D). The state’s homeawnership rate was at its lowest level since the 1940s and
ranks 49 out of the 50 states. §65389.5(a)(2)(E}. The lack of supply and rising costs are
compounding inequality and limiting advarcement opportunities for many Californians.
§65589.5(a)(2)(F}.

The HAA should be “interpreted and mebememecf in & manner to afford the fullest possible
weight to the interest of, and the approval and provision of, housing.” §65589.3(a}2)(L).

[t is the intent of the Legislature that the conditions that would have a specific, adverse
impact upon the public health and safety under either section 65589.5(d)(2) and 65589.5( ) 1) arise
infrequently. §65589.5(a)(3).

It is the policy of the state that a local povernment not reject or make infeasible housing
development projects that contribute to meeting the need dotormined pursuant to the HAA without
a thorough analysis of the economic, secial, and environmental effects of the action and without
complying with scetion 6358%.5(d). §65589.5(b)

b. Project Approval Based op Vested Rights

Section 65589.5 is referred to colloquially as the “anti-NIMBY law.” Schellinger Brotherg
v. Citv of Schastopol, (2009) 19 Cal.App.4™ 1245 1253, n. 9. Subject to certain exceptions, &
housing development project shall be subject only to the ordinances, policies, and standards
adopted and in effect when a preliminary application which included all the information required
by section 65941.1{(a) was submined. §65589.5(0)(1}

A housing development project “shall be deemed consistent, compliant, and in conformity
with an applicable plan, program, policy, ordinance, standard, requirement, or other similar
provision if there is substantial evidence that would allow a reasonable person to conclude that the
housing development project or emergency shelter is consistent, compliant, or in conformity.”

§65589.3(H(4).
Section 65582.5(1)(1) provides:

‘When a pmpose& housmg dcvelepmcnt pm}ect complies wzth 3ppima§}{
w.and subdivist clud

LS i

design review standards, in eﬁ'ect at the time that the housing development project's

application is determined to be complete, but the local agency proposes to

disapprove the preject or 10 impose a condition that the project be developed af a
lower density, the local agency shall base its decision regarding the proposed

housing development project upon written findings supported by 3 preponderance

of the evidence on the record that both of the following conditions exist:

{A) The housing development project would have a specific, adverse impact
upon the public health or safety unless the project is disapproved or approved upon
the condition that the project be developed = a lower density. As used in this
paragraph, a “specific, adverse impact™ means a significant, quantifiable, direct,

&
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and unavoidable impact, based on objective, ideptified written public health or
safety standavds, policies. or conditions as they existed on the date the application
was deemed complete.

(B} There is no feasible method o satisfactorily mitigate or avaid the
adverse impact identified pursuant to paragraph (1), other than the disapproval of
the housing development project or the approval of the project upon the condition
that it be developed af a lower density.” (emphasis added).

Section €3589.5(]) applies to market ratc housing as well as  affordable
housing. Honchanw v. County of Steinhaus, (2011} 200 Cal.App.dth 1066, 1070, The HAA
applies 1o all residential housing developments and takes away the agency's ability to deny
residential projects based on subjective devclopment policies. jd. at 107277,

“Disapprove the housing development project™ includes any instance in which a local
agency “votes on g preposed housing development project application and it is disapproved”, “fails
to comply with the timer periods specified in Section 659307 ar fails o meet the time [imits
specified in Section 65913.3. §63589.5(h){6).

If the court finds that an agency acted in bad faith in disapproving a praiect in violation of
the HAA, the appropriate remedy is an “order or judgment directing the local agency 1o approve
the housing development project.” §65582. 5k} I K AXH). “Bad faith™ “includes, hut is not Emited
to, an action that is frivolous or otherwise entirely withoul merit.” §653589.5¢3).

The local jurisdiction bears the burden of proving that its decision conforms w the
conditions specified in section 65589.5. §65589.6.

¢. The Builder’s Remedy

A local agency shall not disapprove a housing development praject for very low, low-, or
moderate-income households, or an emergency shelter, or condition approval in a mannet that
renders the housing development project infeasible for developmens for the use of very low, low-
or moderate-income households, including through the use of design review standards, unless it
makes written findings, based upon a preponderance of the evidence in the record, for one of five
conclusions:

{1} the local jurisdiction has adopted a housing slement in substantial compliance with the
Housing Element Law and has met or excexded its shave of the regional housing need allocation
pursuant to section 65584 for the planning period for the income category proposed for the housing
development project, provided that any disapproval or conditional approval shall not be based on
any of the reasons prohibited by section 65008, §65589.5¢d)(1).

{2} the proposed housing development would have a specific, adverse impuet on the publie
health or safety that cannot be feasibly mitigated without rendering the project unaffordable or
infeasible. A specific, adverse impact on public health or safety does not inctude inconsistency
with the zoning ordinance or general plan land use designation. §63589.3(d)2)A);

{3) denial of the project is required to comply with specific state or federal law, and there
is no feasible method to comply without rendering the project upaffordable or infeasible;

(4} the proposed land for the project is zoned for, and surroutied on al least two sides by,
agriculture or resource preservation purposes;

(5) the housing development project or emergency shelter is inconsistent with both the
jurisdiction’s zoning ordinance and general plan land use designation as specified in any element

of the general plan as it existed on the daie the application was deemed complete, and the
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jurisdiction has adopted a revised housing element in accordance with section 65588 that is in
substantial compliance with the Housing Element Law, §§ 6558%.5(d)}1)-(5).

Section 65589.5(d)}3} means that, when the local goverpment does not have s bousing
element in substantial comphiance with the Housing Element Law, # cannot disapprove an
applicable project based on inconsistencies with the jurisdiction’s zoning ordinance or general plan
land use designation. This is colloguially referred to as the “builder’s remedy.”

A "housing development project” includes any mixed-use development consisting of
residential and nonresidential uses with at least two-thirds of the square footage designated for
residential use. §65589.5(h)(2). “Housing for very low, low-, or moderare-income households”™
includes buildings where 20% of the units are sold or rented to lower income houssholdy,
§65589.5(h)(3).

“*Deemed complete” means the applicant has submitted a preliminary application pursuant
to section 65941.1 or, if the applicant has not submitted 5 preliminary application, has submiited
a complete application pursuant to section 65943, §653589.5(h)(5).

“Disapproval of a housing developmenl project” includes whenever a local ageney votes
on a proposed housing development project application and the application is disapproved,
including any required land use approvals or entitlements necessary for the issuance of a building
permit. §65589.5(h)(6)(A).

A specific, adverse impact” is & “significant, quantifiable, direct, and unavoidable impact,
based on objective, identificd written public heslth or safety standards, policies, or conditions as
they existed on the date the application was deemed complete” §63382.5()(A). The
Legistature’s fntent is that conditions that would have a specific, adverse lmpact upon the public
health and safety should arise infrequently. §63589.5(8)(3).

d. Consistency wi r Laws

New housing developments constructed within the coastal zone shall, where feasible,
provide housing units for persons and families of low or moderate income. §65390(d). Where it
is not feasible to provide these housing units in a proposed new housing development, the local
govemment shall require the developer to provide such housing, if feagible o do 50, at another
location within the same city or county, either within the coastal zone or within three miles thereof.
Id.

Nothing in the HAA relieves the local agency from complying with, inter alia, the Coastal
Act or the California Environmental Quality Act (“CEQA™). §65389.5(¢). Nothing in the HAA,
aside from section 65389.5(0), shall be construed to prohibit a local agency from requiring the
housing development project to comply with objective, quantifiable, waitten development
standards, conditions, and policies appropriate to, and consistent with, meeting the jurisdiction’s
shate of the regional housing need. $65589.5(f)(1). However, the development standards,
conditions, and policies shal} be applied to facilitate and accommodate development at the density
permitted on the site and proposed by the development. Id.

3. The Permit Streamlining Act

The PSA (§§ 65920-964) stales that there is a statewide nesd 1o ensure a clear
understanding of the specific requirements which must be met for the approval of development
projects and to expedite decisions on such projects. §65921. The PSA requires that each agency
maintain lists that “specify in detail the information that will be required from any applicant.”
§65940,
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zoning range and land use element of the general plan applicable to the project. If the deasity
allowed under the zoning ordinance is inconsistent with the density aliowed under the fand use
element of the general plan, the general plan density shall prevail.” §63915{0)3}.

An applicant for a density bonus pursuant to subdivision (b} may submit 2 propasal for
specific incemtives or concessions. §63915(d)(1). The local government shall grant the requested
incentive or concession unless {1} 1t makes a writien finding, based on substantial evidence, that
the project will not result in “tdentifizble and actual cost reductions™ of affordable housing costs
or for rents of the targeted units as specified in subdivision {¢}, {2} the concession or incentive
would have a specific adverse impact upon public healtl and safety, the physical environment, or
real property listed in the Cslifornia Register of Historical Resources and {oe which there is no
feasible method of mitigation without rendering the development unaffordable to low- and
moderate-income households, or {3) the concession or incentive would vickse state or federal law.
$65915(H(1AMC). §65915(d).

The applicant may also apply for and receive development waivers or reductions that wilt
have the effect of physically precluding the construction of & development meeting the criteria of
subdivision (b) af the densities or with the concessions/incentives pernfited.  §65915(e)(1). The
local agency may not apply a devclopment standard that will have this effect.  §65915(eX1).
However, the local government is not required to waive or reduce developmen: standards if there
would be an adverse impact on health, safety, or the physical environment, and for which there is
no feasible method of mitigation to avoid the impact. Jd. Ner is the local government required to
waive or reduce development standards that would have an adverse effect on real property listed
in the California Register of Historical Resources, or to grant any waiver ar reduction that would
violate state or federal law,  §65918{e)(1).

C. Standard of Review
. Administrative Mandamus

Actions to enforee the ITAA are brought as administrative mandamus.  §65389.5(m);
Honghagiw v. County of Swanislaus, (2011) 200 Cal. App.4th 1066, 1072, See Pet. Op. Br. ar 9.

The parties” principal debate for the HAA mandamus claim is whether (a) the City beary
the burden of proof by a preponderance of the evidence under section 65589.6, () the HAA's
“reasonable person” standard applies, pursuant to which a cowrt must determine whether
“substantial evidence. .. would allow a reasonable person 10 conclude that the housing development
project” complies with applicable standards (§653589.5(£)(4)), and (¢} any uncertainties should be
resofved in favar of housing projects because the HAA must “be interpreted and implernented in
a manner to afford the fullest possible weight to the interest of, and the approval and provision of,
housing.” §65589.5(a)(2)(L}.

The City argues that these standards do not apply because the reasonable person standard
only applies to deciding whather the Project complies with a local “applicable plan, program,
policy, ordinance, {or] standard"” for a final merits decision and the City has not made 8 merits
decision disapproving the Project, §65389.5()(4), (). The reasonable person standard also doss
not apply to determine whether density bonus or general plan amendment (“GPA™) apphication
procedures are applicable because they are “questions of statutory interpretation that [the court]
will review independently.” Cal. Renters Legal Advoeay & Edue. Fuad o, ity of San Mateo,
(“Cal Remoers”) (2021) 68 Cal App.5th 820, 839,  Opp. . 1. T

" ¥na correctly replies (Reply at 5} that the HAA s reagonable person standard applies to any
action 1o enforce the HAA, including the determination whether & housing development project
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“is consistent, compliant, or in conformity” with applicable standards, §655589.5(f)(4). The HAA
also broadly defines “disapproval™ as any instance in which an agency “[vjotes on a proposed
housing development project application and the application is disapproved.” §65589.5¢h)(6).
Nothing limits the HAA solely to a final merits decision. Additionalky, the court finds that the
City’s actions constituie a disapproval. See past.

2. Traditienal Mandamus

Actions under the PSA are governed by traditional mandamus. \ti:t%"{*:} Neither party
addresses what form of mandamus applies to enforcement of the DBL., but in this context it is
governed by traditional mandamus.

A petition for traditional mandamus s appropriaic in 2ll actions “to compel the
performance af an act which the law specially enjoins as & duty resulting from an office, trust, or
station,...” CCP §1085. A traditional writof mandate is the method of compelling the performance
of a legal, mnisterial duty required by statwie, See Rodricuer v. Sglis, (1991) 1 Cal App 4th 495,
501-02. Generally, mandamus will lie when (1) there is no plain, speedy, and adequate alternative
remedy, (2} the respondent has a duty to perform, and (3} the petitioner has a clear and beneficial
right 1o performance.” Pomong Police Officers” Assn. v. City of Pomona, (1997 58 Cal App.dth
578, 583-84 (internal citations omitted). Whether 4 statute i imposes & ministerial duty for which
mandamus is available, or a mere obligation to perform a discretionary functicn, Is a question of
statutory interpretation. AIDS Healtheare Foundation v, Los Angeles County Dept. of Public
Health, (2011} 197 Cal. App.dth 693, 701,

In the sbsence of a ministerial duty, waditional mandamus relief is unavaitable unless the
petitioner can demonstrate an abuse of that discretion. An agency decision is an abuse of discretion
only if it is “arbitrary, caprivious, entirely lacking in evidentiary support, unlawful, or procedurally
unfair” Kahn v, Les Angeles City Emplovess’ Retirement System, (2010) 187 Cal.Appdth 98,
106. In applying this deferential iest, a court “must ensure that an ggercy has adequately
considered all relevant factors, and has demonstrated 4 rational connection bepween those factors,
the choice made, and the purposss of the enabling statute.” Western States Petroloum Assn v,
Superior Court, (1995) ¢ Cal.dth 559, 577. Mandamus wili not lie to compel the exercise of a
public agency’s discretion in a particuler manner. American Federation of State, County and
Municipal Employees v, Metropolitun Water District of Southern Califernia, (2005) 126
Cal.App.4th 247, 261. It is available to compel an agency to exercise discretion where it has not
done so (Los Angeles County Employees Assn. v, County of Los Angeles, (1973} 33 Cal. App 3d
1, 8}, and to correct an abuse of discretion actually exercised. Maniares v. Mewton, (1966} 64
Cal.2d 385, 370-71. In making this defermination, the gourt may not substitute its judgment for
that of the agency, whose decision must be upheld if reasongble minds may disagree as to its
wisdom. [d. at 371 A wnt will lie where the agency’s diseretion can be exercised only in one
way. Hurtado v. Superior Court, (1974} 11 Cal3d 574, 579. No administrative record 14 required
for traditional mandamus.

3. Overlap of HAA, PSA, and DBL

Jha argues that the issues under the PSA and DIRL cannot be viewed in isolation, separate
from the HAA’s more favorable standards of review. Rather, these overlapping laws must be
construed together (o carry out the Legisiature’s directive that the faw be interpreted w0 favor
housing. Reply at 5. This is true, but it does not change the standard of review for enforcement
of the PSA and DBL.
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Jha further argues that the question “whether an application is complete for purposes of the
PSA is also refevant under the HAA, which incorporates by reference the PSA’s definition of a
complete application.” Lafavette v. City of Lafayette, (2022) 85 Cal.App.5th 842, 851, The court
is "not dealing with the PSA in a vacuum, but rather in its relation to the HAA™. 14 at 855.
Similarly, 8 DBL eligibility deterraination is inextricably linked to the HAA’s consistency
determination. The HAA expzessly mmrporates the DBL by reference, stating “the receipt of a
density bonus, incentive, concession, waiver, or reduction of development standards pursuant to
Section 63913 shall not constitute a valid basis on which t¢ find a proposed housing development
project is inconsistent . . .. §65589.5(1X3). In other words, a determination of consistency under
the HAA also requires a determination of DBL eligibility, and both guestions must be zeviewed
under the HAA's reasonable person standard.  Reply at 6.

Insofar as it is evaluating a HAA claim, the court agrees that factual issues concerning the
PSA and DBL determinations are governéd by the reasonable person standard. However, = legal
tssue is “subject to de nove review. Citizens for B Shore Parks v, State Lands Com., (20111202
Cal. App.4th 549, 573. The City is correet (Opp. at 13} that whether density benus or GPA
application procedures apply are “‘questions of statutory interpretasion that [the court] will review
independently.” Cal, Renters, supra, 68 Cal. App.Sth at 839.

In construing a statute, a court must ascertain the intent of the legislature so as 1o effectuate
the purpose of the law. Brown v. Kelly Broadeasting Co., (1989) 48 Cal.3d 711, 724, The court
first looks to the language of the statute, attempting 1o give effect to the usual, ordmdry impon of
the language and seeking to avoid making any language mere surplusage. Brown v. Kally
Broadeasting Co.. (1989) 48 Cal 3d 711, 724. Significance, if possible, is sttributed to every word,
phrase, sentence, and part of an act in puesuance of the kegislative purpose. Orznge County
Emplovees Assn, v, County of Orange, (1991) 234 Cal. App.3d 813, 841, The stafutory language
must be harmonized with provisions relating to the same subject matter to the extent possible. Ig.
“*The statute's words generally provide the most reliable indicator of legislative intent; if they are
clear and unambiguous, ‘[tlhere is no need for judicial construction and a ¢ours may not indulge
in it. {Citation.]™ MCI_Communications Services. lnc. v, California Dept.of ngg & Fec
Adminigtration, (“%CI’"} {2018) 28 Cal. App. 5th 635, 643,

If a statute is ambiguous and susceptible to more than one reasonable interpretation, the
court may resort to extrinsic aids, including principles of construction and iegislative history.

aclsaac v, Waste Manapement Collection & Rec din e, 20053 134 Cal . Appdth 1076, 1082

{guoting Riverview Fire Protection Dist. v. Workers' Comp. Appeals Bd., {1994) 23 Cal. App.4th
1120, 1126). In reviewing legislative history, baﬂm pamphiets, prdor versions of the bill,
legislative committee reports, legislative analyst reports, bill reports, and other legislative records
are also appropriate sources mdmatwe of ieglalatwc mtcnt In re John S, (2041} 88 Cal Appath
1140, 1144, n. 2; Kaufu i - )
Cal. App.4™ 26, 32. Documems nnt csnsmutmg !agtslatws hxstary mtude amhmng iegisiator’s
latters, pross reieaseg and letters by interested persons not communicated to the legislature as g
whole, including letters to the Govemnor urging that a bill be signed or not signed. statements. Id,
at 37.

Where ambiguity still remains, the court should consider “reasom, practicality, and
common sense,” Id. at 1084, This reguires consideration of the statute’s purpose, the evils 1o be
remedied, public policy, and contemporancous administrative construction, MCL swpra, 28
Cal.App.5® at 643, The enactment must be given a reasonable and commonsense mterpretation
consistent with the apparent purpose and intent of the lawmakers, practical rather than techaical in
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nature, and which, when applied, will result in wise policy rather than mischief or absurdity.

Lungren v. Deukinejian, {1988) 45 Cal. 3d 727, 735. Finally, statutes are not construed in isolation
and every statute must be read and hmenmd with the statutory scheme. People v. Ledesma,
{1997) 16 Cal 4" 90, 95,

In interpreting the HAA, the court does not defer io the City's interpretation of its own
regulations. Although a court would nomeatly defer to an agency®s interpretation of its own
ordinances, land use decisions under the HAA are different precisely because the HAA cabins the
d;s«;ret:on of tocal ageneies. Cal Renters supm 68 Cal.App.5th 820, 844, The court must engage
in a “more rigorous mdepen&ent review...in order to prevent the City from s:rcumvemmg what
was intended to be e strict limitation on its authority.” Ruegg & Eikswasﬁ v i
(2021 63 Cal.App.5th 277, 299. R

D. Statement of Facts’

1. The Preliminary Application

On June 23, 2022, Jha submitted a preliminary application for the Project to vest the
development standards in effect at that time pursuant to section 65941.1. AR 57-64. The Project
is a 40-unit housing development that reserves 20% of the units for low-income housshelds, Id.

2. The AHRE

On August 11, 2022, Jha filed an Affordable Iousing Referral Form (“AHRP) with
Planning’s Affordable Housing Services Section. AR 100-12, AHSS staff did not respond to the
submittal until 34 days later, on September 26, 2022, AR 1637. AHSS staff determined that the
Project was not eligible for the DBL program. Id. The staff stated that the Property site is in the
RA zone, which permits only one family dwelling and does not aliow multi-family uses. LAMC

2 Petitioner Jha requests judicial notice of [1) a HCD letter of technical sssistancs fo the
City of Fillmore dated August 24, 2023 {Ex A) and (2} a HCD notice of violaton issued 20 La
Cafiada Flintridge dated June 8, 2023 {Ex. B}, The unopposed requests are granted. Evid. Code
§452(c); American Indian el School v. Oskland Unified School Distriet, (2014) 227
Cal. App.4™ 258, 293.

The City requests judicial notice of (1) the legislative history for 8B 330 (§63541.1) {Ex.
1}, {2) a March 16, 2023 memorandum from HCD s deputy director to planning directors and
interested parties (Ex. 2}, (3) a HCD letter of technical assistance to the City of Compron dated
March 28, 2024, (4) & September 3, 2021 lotter from HCD o the Clry concerming its draft howsing
element (Ex. 4), (5) a February 22, 2022 letter from HCD to Planning concerning the City's
adopted housing element (Ex. 5, (63 a May 11, 2022 letter from HCD to Plarwiing concerning the
City’s revised housing element (Ex. 6}, (7} a June 29, 2022 letter from HCD to Planning
concemning the City’s adopted housing element (Ex. 7), {8) City Council files No. 21-1238 apnd 21~
12381 concerning the City’s housing elemen (Exs. 8, 9), (9) the City’s housing element (Ex.
10), (10) Planning forms for density bonus, subdivision instructions, subdivider’s statement,
landscape plans, floor plans plot plans, and elevation plans {Ex. 11}, (11) City Chaner sections
100-07 {Ex. 12}, and {12} year 2022 and 2023 calendars (Ex. 13). The requests are granted. Evid.
Code §432(b}, (c), (b).

In reply, Petitioner Tha requests judicial notice of a June 26, 2024 HCD letter of rechnical
assistance to the City of Beverdy Hills (Ex. 1), The request is granted. Evid. Code §4352¢).
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§12.07.A.1. Id. AHSS staff stated that Jha will need 1o apply for a zoning change fo aflow multi-
family uses. Id.

Jha requested an appeal of Planning's refusal to process the AIRF. According to Fha, the
City responded that there is no recourse to challenge the City's processing of an AHRF, See AR
1637,

On October 14, 2022, a City Planner notified Jha via email that the AHRF was stilf in the
processing stage. He indicated that a GPA, multiple zoning changes, and fees exceeding $100,000
would be nceessary for the Project. AR 1641-42,

3. The Application and Project Review Letiers

Jha contends that she was unable to submit the Project application untl she City agreed to
sign the AHRF, After multiple emails and meetings with Jha, a City Planner signed the AHRF on
December 12,2022, AR 1754,

According to Jha, Planning insisted thet her Density Bonus request was invalid. On
December 12, 2022, Planning created a new application with a new planning ease number for a
GPA Application and zong changes. AR 171, Plapning issued case numbers for both a Density
Bonus Application (AR 2039-40) and 2 GPA Application (AR 1796-97).

On December 21, 2022, Tha paid $38,352.77 in application filing fees for a Density Bonus
Application. AR 2039-40. She was also invoiced $136,557.20 for the GRA Application and zone
changes. Id. Jha's counsel at trial informed the court that she never submined s GPA Application
and did not pay this invoice.

On January 6, 2023, Planning sent Jha a 39-page Project Review letter which stated that,
while Jha believes the proper entitiement path for the Project is a Density Bonas, Planning's
position is that the proper entitlement path is a GPA, zone change, various othey zone adjustments,
all of which are in Ciry Charter section 558 and the LAMC and subiect to the findings under section
65589.5(d). AR 2042, Planning’s letter stated that section 65589.5(d) does not specify the
entitlement process that can be required and confirmed thar a Density Bosnws is not the proper
entitlement process. AR 2043. The letier cautioned that it was 1ot a disapprovel of the Project
but rather an idengification of the process by which the Project will be reviewed. AR 2043, The
letter listed 54 items for correction of the information already submitted. AR 2043-79. Some of
the corrections concerned the need for a GPA and zone change. See AR 2036, Other corrections
sought compliance with vartous code requiremems, such as requesting that Jha “show agtive
engagement with the public street™ and “show how human scale is maintained” AR 2048.
According to Jha, the majority of items did not request information and instead sought stgnatures
on referral forms by multiple City departments, including the Preliminary Application and Review
Program Unif, Burcau of Enginecering, Bursau of Sanitation, Housing Deparment, and Los
Angeles Departraent of Building and Safety ("LADBS™. AR 2046-50. The varfous referral forms,
in turn, were used by the different departments to indicate whether staff beltoved the Project
complies with the City's code. See, e.g, AR 39,

On April 5, 2023, Tha submitted revised application materials in response m Planning's
Project Review letter AR 2100-205. The City responded with a Second Project Review letter on
April 28, 2023, AR 641-86. This letter again stated that Tha believes the proper entitierment path
for the Project is a Density Bonus, but Planning’s position is that the proper entitlement path is 2
GPA, zone change, various other zone adjustments, all of which are in City Charter section 558
and the LAMC and subject to the findings under section 65389.3(d). AR 642. Planning argued
that section 65589.5(d) does not specify the entitlemen! provess that can be required and confirmed
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that a Density Bonus is not the proper entitlement process. AR 642. The lettar again cautioned
that it was not a disapproval of the Project but rather an identification of the process by which the
Project will be reviewed. AR 642.

The Second Project Review letter also noted that the Project is now a condominium project
based on the April 3, 2023 communication but that was not previously identified AR 8642, The
documents submitted cannot ke considered complete for a subdivision because no subdivision
application had been made or paid for, and none of the items on the checklist and sebdivider's
statement form had been provided. AR 642, The letter listed 43 ems for Tha 1o “ampilify, correct,
clarify, and supplement”. AR 642-84. The majority of the corrections concerned the need for a
GPA and zoning chenges, See, eg., AR 673 (“correct the alfowable maximum height for all
buildings and structures™) AR 643 ("needs to be amplified, corrected, clarified and supplementest
to identify the correct type of entitlement requested {e.g., General Plan Amendement....™),

4. The Appeal and Plaaning's Determination of L.oss of Vesting Rights

On May 12, 2023, Jha appealed Planning’s incompleieness determination to the Chiy
Coungcil pursuant fo the PSA, AR 719-27. On May 16, 2023, while the sppeal was pending,
Planning wrote Jha thai she bad lost ber vesting rights from the June 23, 2022 preliminary
application. AR 761-63, Planning’s letter stafed the preliminary application was deemed
submitted on June 23, 2022, the 180-day period undey section 65941, 1{d}{2) ended on December
21,2022. The City’s letter added that or January 6 2023, Planning wrete the initial Project Review
letter and more than 90 days had passed without receipt of all missing or incoraplete information
identified. AR 762. Although Jha had submitted a response to the City's January 6, 2023
incompleteness letter within 90 days (AR 386}, the resubmintal did not saiisfy the required
information. AR 762. In addition, Jha had modified the Projact to be g condominium project. AR
762.

A complaint was made to HCD about the loss of vesting, but HCEY's June 28, 2023 emadl
stated that fts investigation found “no apparent violation™ of housing law™. AR 2921, 2062, Jha
submitied ber own inguiry to HCD to ask whether the Project’s vesting rights expired after
receiving a second incompleteness determination. An HCD staff member responded: “*No, the
preliminary application does not expire if the development apphication is deemed incomplete since
Government Code section 65943 allows for resubmittal of the requested items.™ AR 2638,

3. The City Council Appeal
Planning provided the City Councd with a June 12, 2023 staff report that repeated its

position that the “corvect entitlernent path forward is not a Density Bonus request™ and that the Jha
must “proceed with a General Plan Amendment, Zone Change, Height District Change™ and gther
entitlements, AR 786. Planning recommended denial of the appeal “due to flaws™ in Jha's
submirtals (rather than any missing information). AR 823,

On June 20, 2023, the City Council’'s PLUM Committee conducted & hearing and
unanimously recommended denial of Jha’s appeal under the PSA. AR 1077-78.

On Jupe 27, 2023, the City Council held an appeal hearing and voted 1o deny Jha’s PSA
appeal, AR 1138,

E. Anglvsis

v
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Petitioner Jha seeks mandamus compelling the City 1o carry out its duiies pursusnt to the
PSA, HAA, and DBL, accept her development application as complete, and approve the Project
within 60 days’

1. The PSA

The purpose of the PSA is “to expedite decisions” on development projects. The PSA is
solely designed to gather information about the project being proposed. not to determine whether
a project i$ zoning compliant. Once a developrent project application has been submitted, an
agency must first determine whether the application is complete and provide an exhaustive list of
incomplete items. §65943(a).*

In response to local governments' denial of housing projects, HCD has explained in a
technical Ietter to the City of Filmore that a determination that an application is incomplete based
on a purported zoning ¢ode inconsistency viclates both the PSA and the HAA, HCP sxplained

3 Certain of the parties’ arguments may be dealt with summarily. Jha is correct that the
court determined on demurrer the builder’s remedy applies to her project application. Pet. Op. Br.
2t 1. The City was required to update its sixth housing element cycle by October 15, 2021 but did
not meet the deadiine. The City was not in compliance with the Housing Element Law until HCD
certified the City's housing element on June 29, 2022, The cowt determined that the City did not
achieve housing element compliance by the June 23, 2022 date when Jha submitted a complete
preliminary application, and therefore she may invoke the builder’s remedy in section 65589.5(d).
In doing so, the City still could require the Project to comply with objective, quantifiable, written
development standards, conditions, and policies appropriate to, and consistent with, mesting the
Jjurisdiction’s share of the reglonal housing need. §65589.5(f%1).

Although the City’s opposition reiterates these argurnents and raises new arguments that
imposition of the builder's remedy would violate the City’s right to home rale and constitute an
underground regulation/penalty, the arguments are not persuasive. See Reply ot 7. As a result, the
cowrt need not address the City”s arguments on the builder's remedy, including headings E, F, H,
and I. See Opp. st 17-21.

The City also argues that the preliminary spplication does not vest against later state
regufations (Opp. at 17}, apparently suggesting that the application does not vest with respect to
the HCD's certification of the City’s housing element. At trial, the City’s counsel reiterated thar
section 65589.5(0) subjects the Project only to the local ordinanees, policies, and standards in
effect at the time of the preliminary application, not the HCD’s action. This izsue was raised and
rejected by the court on demurrer. See Reply at 6. The HCD's action prevents the City™s housing
clement from being compliant but is not itseif an ordinance, policy, or standard.

Finally, the City correctly argues that Tha fails to support her declaratory relief pattem and
practice claim. Opp. at 21. While Jha tries to- maintain the viability of that clain by arguing that
she may request discovery and a separate trial regarding the City’s pattern and practice of viclating
state housing law after the mandamus claim is heard, she did not have leave 1o bifurcate herclaims.
See Reply at 14. The pattern and practice claim is waived. See Balboa lnsurance Co. v, Aguirre,
(1983) 149 Cal. App.3d 1002, 1010. -

* The HAA provides a separate process to determine zoning code comphance after an
application is accepted as complete. For prujects with fewer than 130 units, the written compliance
determination shall be provided “[wlithin 30 days of the date that the application for the housing
development project is determined to be complete.” §65589.5¢1)(2).
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that & zoning code-compliance comment “cannot bhe used as a basis for determining the
completeness of the application” and that when “a local jurisdiction improperly characterizes
comments as incomplete items, the jurisdiction impermissibly raises the bar 1o achieving a
complete application, in violation of the PSA™ Pet. RINEx. A p. 2, RINEx. B, p. 5.

HCD’s interpretation of the PSA is somewhat supported by section 65944(a), which
prohibits an agency from requesting new information once a public sgency accepts an application
as complete. Atthat point, the local government may only request the applicant to clarify, amplify,
correct, or otherwise supplement the information required for the application in the course of
processing the application. Id.

Jha correctly contends that the Ciry violated the PSA by demanding that she comply with
zoning requirements in order for her application to be complete. Planning’s Project Review letter
states that the application “does not comply with objective 2oning standards” and includes 34
demands for Jha to “clarify, amplify, correct, or otherwise supplement the information provided®.
Despite Planming's use of statutory language, the demands for eorrections were based on the City's
determination that the Project s not cede-compliant rather than on missing items in the application.
But this information can only be requested after the application is accepted as complete. Pet. Op.
Br.at 1L

Jha also correctly arpues that the City’s demands for legislative action were cutside the
scope of the PSA, which only applies to “development projects”, defined as “any activity involving
the issuance to a person of a lease, permit, Heense, certificate, or other entitlement for use by one
or more public agencics,” §65931. Zoning changes and general plan amendments are legislative
acts and not development projects involving the issuance of an entitlement. Armel Development
Co. v, Civy of Costa Mesa, (*Amel Development™ (19803 28 Cal. 3d 511, 54, Legislative acts
are not entitlements as they are sublest to referendum, are not reviewed against established
standards, do not need 1o be supporied by findings, and do not require notice and hearing for
affected property owners. Id. at 522, The PSA “caonot be used t compel legisiative changes to
a zoning ordinance or & gencral plan because the act is limited to projects that are sdjudicatory in
mature.” Land Waste, supa, 222 Cal.App.3d at 959; see afve Landi v. County of Mentercy, {(1983)
139 Cal. App.3d 934, 933-37. In short, legislative actions such as rezonings and GPAs fall outside
the scope of the PSA. Pet. Op. Broat 11,

Jha contends that the only #tems identified in the City’s Project Review letwer that wese
missing from the application were applications for (3PAs and zone changes. The City does not
even have an application for a GPA, which may only be initiated by the City ilself. City Charter
§555(b). Thas, the City is demanding an apphication that does nof exist. The City’s demand for
legislative change applications is itself a determination that the Project does not comply with
current zoning. Its incompleteness determination based on missing legislative applications
therefore was invalid. Pel. Op. Br.at 11.2.

According to the City, nothing in the PSA forbids it from reviewing the completeness of a
legislative application based on an existing list of application requirements and then providing a
written list of missing materials within the time specified by section 63943. The City may borrow

from the PSA process even though an application is not subject to the deemed approved terms of

section 65950 for an agency’s failure to timely act.  Lang Waste supra, 222 Cal App.34d at 950,
961 (the PSA does not require that a permit application be deemed approved if not acted on within
the statutory period when the permit application would require a legistative change; section 63950
does not compe! legislative acts such as GPAs or zoning changes). Opp. at 14-15.
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It is not clear what the City means by borrowing from the PSA process. Whether they are
described as an entitiement or not, it is clear that the City cannot graft legistarive changes such as
a GPA or zoning change onto the completeness deteemination. The City”'s refusal to process an
application based on a missing GPA Application was invalid,

Jha similarly argues that density bonus eligibility determinations similarly are outside the
PSA. The DBL prohibits a local government from refusing to aceept an application as incomplete
merely because it believes the project is ineligible for a density bonus. Rather, the DIAL. states that
“to provide for the expeditious processing of & density bonus application,” & loce} government
shall notify the applicant with the application is complete within the PSA’s timelines.
§65915(a)(3NC). Only “[i}f the local government notifies the applicant that the application is
deemed complete”™ may the agency provide a determination regarding density bones chigibility.
§63915(2)(3)(D). . This determination regarding density bonus eligibility occurs after an
application has been accepted as complete. Pet. Op. Br at 12,

Jha states that the City refused to accept her application as complete based on an erroneous
determination that the Project is not cligible for a density bonus. Planning’s letters repeatedly state
that a Density Bonus Application is “not the correct” entitlernent path. Under the plain fanguage
of the DBL, the City's refusal to accept the application as complete based on a deiermination of
density bonus ineligibility was invalid. Pet. Op. Br, at 12.

The City responds that Jha grafts the word “only” onto quoted language in section
65915(a)(3)D} to incorrectly claim that the City is prohibited from identifying basic Density
Bonus eligibility issues until an application is deemed compiete. Jha promotes this rewriting to
argue the City must accept and process all Density Bonus applications no matter how litile
information is provided, A court may not “under the guise ol censtruction rewrite the law™.
DiCampli-Mintz v. Countv of Santa Clars, (2012) 55 Cal 4ty 983, 992. Opp. at 14,

Section 6591 5¢)3)D) provides that “[ijf the local government notifies the applicant that
the application is deemed complete”, it may provide 2 determination regarding density bonus
eligibility. It #s true that the provision does not say that the local government can determine bonus
density eligibility only in that circumstance, Nonetheless, the City cannot refuse to accept an
application based on & determination of ingligibility for a density bonus. The DBL specifically
sllows local governments to create a “list of all doctments and information required fo be
submitted with the density bonus application in order for the density bonus applicarion (o he
deemed complete.” §65515{(a)(3)(B). This is separate from a determination: of density bonus
¢eligibility and there is nothing in section 65915(a)(3)(B) permits 2 determination of ineligibility to
be used to deny completeness. Section 65915()3)(DN) expressly states that any determination
regarding the density bonus or eligibility for incentives, concessions, or waivers shall be based on
the development praject at the time the application is deemed complere. The City could not make
this eligibility determination at the applicaticn completencss stage.

The City then argues that there is no basis to require a merits review of Jha's applications
because Jha does not dispute that they are incomplete. The Clty notes that Planning issued 2 case
number for both a Density Bonus Application (AR 2039-40) and & GPA Application (AR 1795-
97). On January 6, 2023, Planning’s letter identifying how both applications were incomplets.
AR 2041-93. Jha submitted additional materials on April 5, 2023, AR 2100-3205. Plasming’s
second letter on April 28, 2023 explained that both applications remained incomplete. AR 841-

I8
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86. Jha appealed the incompleteness decisions to the City Council. AR 719.27.% Planning’s June
12, 2023 staff weport explained why the GPA Application process applies, and why both
applications remained incomplete. AR 3020-61. The City Councit upheld the incompleteness
determination on June 27, 2023. AR 1138. Opp. at 9-10.

The issues raised in the City™s review letters concern documents and informasion that gre
required in the City's lists of application requirements. AR 1792-1928; City RINEx. {1, The
City is entitled to dernand compliance with its [ist of application information. §§ 65940, 65943,
Opp. at 16.

Jha does not address the City's detailed identification of incompleteness issues for the GPA
Application. She mercly contends that the GPA Application cannot be used. On or about
December 12, 2022, Planning emailed all the instructions for the GPA Applicaion process,
including a GPA Initiation Request form that Jha could have filled out for GPA initiation. AR
1807-12.° Planning explained that, while Jha's application indicates that she is requesting Project
approval under section 63385.3, that section does not specify the entitlernent process. AR 2043,
Once the GPA Application is complete, the application would be subject to the HAA builder's
remedy findings at section 65589.5(d)Y(5), if applicable, AR 2042, 3034, Opp. at 5.7

The City adds that the Density Bonus Application was incomplete. The application
materials have been either incomplete or internally inconsistent throughout the process of
reviewing application completeness, resulting in review letters dated January 6, 2023 {Pirst
Review — AR 2042-79), April 28, 2023 (Second Review — AR 641-86), Tuly 12, 2023 (Third
Review — AR1139-89), August 2, 2023 {Fourth Review - AR 1271-72), and Augast 23, 2023 (Fifih
Review ~ AR1273-1330). QOpp. at 15-16.

Contrery 1o Jhe's claim, Planning’s dernand that the application be made “consistemt™ does
not refer (o project consistency with a City development standard but rather that Jha's Density
Bonus Application be internally consistent. AR 641-703, 2041-93, 31300-309. For example, the
description of housing unils has been inconsistent even though the application furm states that
applications “filed with unclear or inconsistent information will resulf in delays,..® AR 1901
Jha’s initial application papers described a 45-unit Project. AR 82, 228. Otber papers describe
the Project as 40 units. AR 41, 232, The number of proposed units, market rate ugits andfor

* The City argues that Jha provided responses that failed 1o complete either application (AR
3448-69 (6/2/23), 3411-46 (6/16/23), 3299-309 (missing items)) snd Planning responded (AR
3337-39 (6/14/23)}. Opp. at 9-10.

% Jha reiterates that the City’s Charter prohibits private parties fiom initiating GPAs. City
Charter §5535. There are no “GPA application procedures™ because there isno such thing as a GPA
application. Reply at 10. However, the case relied on by Jhe expressly states that City Chanter
section 333(a) does not place any limitation ot a private pamy’s ability to request a GPA.
Westsidors Opposed 43 Overdevelopment v, Ciyy of Los Angeles, (2018) 27 Cal App.5th 1079,
1089. The court accepis the City's position that Tna could initiate the GPA process.

? Actording to the City, Jha submitted a GPA Application in part (AR 3032-53 (Staff
Appeal Resp, #4), but it was incomplete as explained in Planning’s reports and its Exhibit F to the
City Council. AR 3299-309 {(Ex. I}. Opp. at 15, At udak Jha’s counsel denied that Tha ever
submitted 2 GPA Application. The City's citation (AR 3032-53) is to siafl"s statement that Jha
directed the City 10 use material from the Density Bonus Application for the GPA Application,
and she has submitted material for the GPA Appheastion. This is insufficient to show submission
of a GPA Application,
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affordable units remajned inconsistent. AR 232, 1161, 1300, Other incomplelcacss andior
inconsistencies are: (1) failure to provide information about removal of off-site trees (AR 234,
663, 1299-1300, 1307-09); (2) an incomplete declaration regarding incentives and waivers (AR
€67, 1301-03); (3) missing building permits and certificates of occupancy (AR 673, 1309); (4
illegible or inadequate floor plans (AR 677, 1313-14); and (5) missing landscaping and open space
plans (AR 679, 1316). Opp. at 13-16.

Jha replies that her Density Bonus Application is complete, GPAs and zoning changes are
outside the scope of PSA procedure, and most of the incomplete items were invalid demands for
legislative changes, determinations of project consistency, and DBL eligibility determinations. ¥ha
argues that she cannot go through all 45 pages of Planning’s tname cominents becanse of her
briefing page limits but will address the items specifically discussed in the City's opposition, which
demonstrate how the City abused the PSA process. Reply at 12-13,

While the Ciry takes issue with the fact that Jah amended the Projeet from 43 units in the
prehminary application to 40 wnits in the application, the HAA specifically allows an applicant 10
revise the number of units by less than 20% following the preliminary application submittat,
§65389.5(0)}(2XE). Planning claimed the 40-unit Project is inconsistent with the AHRF that [isted
45 units. AR 231, Planning failed 1o mention that Tha submitted the ANRYF on August 11, 2022,
just afier the preliminary application. Planning failed to process the AHRF unti! December 12,
2022, four months after submittal and just a week hefore the deadline fo submit a development
application. AR 1754, The only reason the AHRF did ot match the updated Project plans was
because Planning failed to timely sign the form. Reply at 12.

The City also points to missing Iandscaping and open space plans, but Jha told Planning
that landscaping and open space would pot be included in the Project. AR 1316, She sought a
DBL walver from these requirements. Still, Planning argued thet “[tjrees in the public right of
way are landscaping.” Id. In other words, Planning demanded that Jha submit 2 landseaping plan
to identify existing off-site trees (that were already identified in ber Tree Disclosure). Landscaping
plans show the deiails of proposed landscaping, not the presence of existing off-site trees, See
LAMC §12.21{G). Reply at 12-13.

The City points to an incomplete declaration regarding requested incentives and waivers.
This is untrue. Jha did submit & complete declaration for waivers and incentives, AR 9-12.
Planning did not request information from Jha and instead demanded that she confirm the
applicable code standard with [.ADBS by submitting a Preliminary Zoning Form that is “intended
10 determine compliance with City zoning." AR 434, 1301, A determination regarding zoning
code-compliance cannot be used as a basis for determining completeness. Reply at 13,

Other incomplete items included inadequate floor plans because the recreation room did
not state whether it would be used as an “exercise room™ or a “game room™ (AR 1314), even
though the term “recrestion room” is defined as a room “designed w0 be utilized primartly for
games, the pursuit of hobbies, social gatherings, and such activities.” LAMC §12.03. The City
also could not determine whether the clearly labeled rooftop terrace was a fourta story (AR 1315),
yet sinmultaneously demanded that Jha “show how the terrace will be used directly on the plans™
{AR 1314), as if Jha could predict how future residents wilk use their private terraces. Reply at 13.

Aside from the improper requirements for a GPA, zone chenge, and improper
determination of density bonus eligibility, the court cannot determine from the parties’
presentation whether the City had legitimste reasons 1o find the Density Bonus Application
mcomplete. There may be inconsistencies or incomplete information that could justify the
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1184, The APA letter urged the Legislature to wtilize the PSA s existing process but removed its
opposition to SB 330 when amendments created an “obligation of the applicant 1o pursue a
complete application in a reasonable timeframs in order to retain their vested rights.” Resp. RIN
Ex. I, p. 68. The APA stated that it preferred the PSA’s existing vesting frigper but noted that
“these amendments are intended to ensure this new two-step appi:caw:m approval process cma?es
incentives for the applicant to complete the development processes in a timely mamner..." k.
The APA stated that the amendment “will require. ..the applicant 1o complete the process in 2
timely manner in order to receive the vesting benefits of the bill™ Resp. RINEx. 1,p. 1182, Opp,
at {1-12,

The City concludes (Opp. at 10, 16) thar this legistative history indicates that section
65941.1's 90-day provision is designed fo cut off vesting tights and Jha's interpretation would
interpret the 180-day and 90-day periods out of existence. See Select Base Materials, Ing, v, Bd,
of Egualization, {1959) 51 Cal.2d 640, 645, 647 (statutes are construed to avoid rendering
“nugatory mnportant provisions of the statute.”}. Given this interpretation of section 6594 1.1(d),
the Project has no builder’s remedy protection because any vesting rights expired when Jha failed
1o submit 2 complete application within 90 days of Plagning’s January 6, 2023 incompleteness
letier. AR 3037-38.

On May 16, 2023, Planning wrote Jha that she had lost her vesting rights from the June 23,
2022 preliminary application. AR 761-63, Planning stated the preliminary application was desmed
submitted or June 23, 2022 and the 180-day periad under section 63941 .Hd¥2) ended om
December 21, 2022, Planning wrote the initial Project Review letter on January 6 2023, and more
than 90 days had passed without receipt of all missing or incoraplete information identified AR
762. Although Tha had submitted a response to the City’s January 6, 2023 incorepleteness letter
within 90 days (AR 386), the resubmitial did not satisfy the required information. AR 762,
Therefore, the vesting prelimipary application had expired. AR 762,

The City notes that a complaint was made 10 HCD sbout the loss of vesting, but HCD's
June 28, 2023 email stated that its investigation found “no apparent violation™ of housing law™.
AR 2921, 2962, Opp. at 10, 18,

At trial, the City’s counsel explained that the loss of vesting rights also means the lossof a
section 65589.5(d) builder’s remedy. The HAA prohibits & local government ffom applying
development standards that wers not in effect at the time a preliminary application is subrmitted.
§63589.5(0). The HAA states that is a violation to require, or even attempt o requise, a project to
comply with an ordinance, policy, or standard not adopted and in effect when 2 preliminary
application was submitted, §65589.5(kYXIYANGYE). [f vesting rights under the preliminary
application expire, then the builder’s remedy — which applies only when the local government does
not have a housing clement in substantial compliance with the Housing Element Law — would not

apply to Jha because the City now has a compliant housing element.?

1 Assuming that the APA’s statement is proper legisiative history, it is & statement by &
third party and not accorded significant weight, See Kaufmap & Broad Communities, Inc. v,

Performance Plastering, Ine., supra, 133 Cal.App.4™ at 38,
2 The City’s counsel also stated that the loss of vesting rights would not prevent further

review of the Project application. For this reason, Planning continued to review and deny Jha's
Density Bonus Application as incompiete or internally inconsistent in additional roview letters
dated July 12, 2023 (AR 1139-89), August 2, 2023 (AR 1271-72), and August 23, 2023 (AR [273-
1330)
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Section 63941,1(d)(1) provides that the applicant must submit an application that includes
all necessary information within 180 days afier submitting the preliminary application, The plain
language of the provision sets a 180-day deadline. Scetion 65941.14d)(2) provides thay, if the
agency determines that the application {s incomplete pursuant to section 65943, the applicant shall
submit the missing information within 90 days and the failure 1o do so will mean the application
has expired. In turn, section 65943 provides that the agency must make a written determination
on the completeness of an application within 30 days of submittal, or it will be deemed complete.
§65943(a}. Upon receipt of “any resubmittal of the application, a new 30-day period shall begin,
during which the public agency shall determine the completeness of the application.™ 1d.

At trial, the parties’ counsel agreed on the relationship of section 65941 1{dX 1)y and (2). ¥
an applicant fails to submit an application within 180 daye after the preliminary injunction, the
1 80-day deadline in section 63941.1{d){1) bars it from doing so. If; on the other hand, an applicant
submits an application within 180 days, it is timely even if # is incomplets. This is true despite
the language in section 63941.1{d)(1} that the application must incinde “alf of the information
required to process the development application”. Counsel agreed that an incomplete application
submitted within [B0 days is still timely under section 63941.0(d)X1). The court accepts the
parties’ mterpretation.

The incompleteness issue is dealt with by section 65941, 1{dX2). This is where the parties
diverge. The City contends that the applicam receives a single $0-day period to curc the
incomplete application. If the information submitted does not complete the spplication, then the
preliminary application expires and is no further force-and effect, §65941.1(dH2}). Jha contends
that there may be muitiple iterations of this 90-day submission and 30-day evaluation process. So
long as an applicant meets the 0-day deadline, there is no bar.

The court agrees with Jha that multiple #erations of the 90-day submisston30-day review
are permissible undor section £5941.1(d)}2). Section 65941.1{d)}2) cxpressly refers w
completeness pursuant to section 65943. In tam, seetion 65943(a) refers W “any subsequent
review of the application determined to be incompleie™, “any resubmittal of the applicetion”, and
“2 pew 30-day period.” The use of the words “any” and “new” in seetion 65943(2) indicate that
multiple resubmissions of an application may be made. The statute supports Jha's reading that the
submission and completeness evaluation for an application is an iterative process with ne limit on
the number of submissions.

The court’s conclusion is supported by the fact that the court is “not desling with the PSA
in a vacuum, but rather in its relation to the HAA,” and the Legislature has mandated the HAA
must be interpreted to “afford the fullest possible weight to the interest of, and the approval and
provision of, housing.” Save Lafavette v, City of Lafavette, (2022) 85 Cal App.5th 842, 855
(refusing 1o interpret the PSA to treat a multi-year delay as 2 resubmittal that terminated earlier
vesting rights and instead recognizing the project’s decade-old vesting rights in pan because the
HAA’s policy that favors housing).”® The City’s interpretation makes it more diffieult for

¥ The City argucs that the court in Save Lafavette v. Citv of Lofavette suprz 85
Cal.App.5th at 854-53, rejected the prospect of a “deemed disapproved” conseguence to passage
of the PSA’s timelines in part because no statutory texy supported the argument and there s e
stamtory text 1o suppori Tha's argujnent either.  Opp. at 16-17. Pethaps, but the point remains that
the PSA and HAA must be interpreted to give full weight to the approval of housing.
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applicants to maintain vesting rights and directly conflicts with the Lepislature's clear mandate to
interpret its provisions in faver of housing development, '

The legislative history provided by the City does not undermine this conclusion. The
Assembly Bill Analysis states that “[i]f the loeal agency determines that the information provided
is not complete, the proponent has 90 days after receiving this determination in writing to provide
the information, or their preliminary application will expire.” Resp. RIN Ex. 1, p. 40. This
statement is consistent with the conclusion that when an applicans receives an incompleteness
determination pursuant to seetion 65943 — not just the first incompleteness determination — an
applicant has 90 days to respond. This interpretation does not read the 90-day deadline ot of
existence because an applicant still must diligently respond to each incompleteness determination
within 50 days.

The June 28, 2023 email HCD email cited by the City is not weighty. HCD staff wrote
that it had “received a request for a letter of support” for the Project snd found “no apparent
violation of state housing law.” AR 2962, The email’s conclusion is unsupporied by any facts or
analysis. In contrast, Jha submitted an inquiry to HCD asking whether the Project’s vesting rights
expired after receiving a second incompleteness determination. An HCD staff member responded:
“No, the preliminary application does not expire if the developraent application is deemed
incomplete since Government Code section 65943 allows for resubmittal of the requested items.™
AR 2638. Reply at 8-8. Jha responded to the City's incompleteness determination within 90 days
as required and there was no violation of section 63%4 1. 1{)(2).

Tha submitted the preliminary application on June 23, 2022, She filed the AHRF on August
11,2022 and the City waited four months to sign it, until December 12,2022, Jha paid her Density
Bonus Application fees nine days later. After Planning sert her the January 6, 2023 Project Review
letter, Jha submitted revised the application materials within 90 days, on April 5, 2023, After
Planning’s second Project Review letter of April 28, 2023, Jha promptly appealed on May 12,
2023, This timeline shows Jha’s diligence in pursuing her application.

Jha's vesting rights did not expire, and the City's refusal to recognize them was inconsistent
with the PSA and vielated the HAA.

3. The City Disapproved the Project Uinder the HAA

It is undisputed that the Project meets the definition of “housing for very low, low-, or
moderate-income houscholds™ under the HAA. §635589.5{(k)}(3). The HAA prohibits 4 locat
government from disapproving an affordable housing project valess it makes written findings
based on 2 preponderance of the evidence in the record as w one of five specifically enumerated
findings. §63589.5(d). 'The court has already determined that the City cannot disapprove the
Project based on section 65389.5{d)(5) (the builder’s remedy) because the City was not in
compliance with the Housing Llement Law on the date that Tha submitted a complets preliminary
application. There is no evidence that any of the other enumerated findings apply, and the City
did not attempt to make such findings. In short, there is no valid basis for the City fo disapprove
the proposed affordable housing Project.

The Cily argues that the court is reviewing the City’s determination of incompleteness
under PSA section 65943 as to both appiications.  The builder's remedy disapproval findings

¥ Can the local government ever end the cyele of rasubmissions within 90 days? Probably
so by relying on the 180-day period in section §5941.1(d){1), but the eouri need not decide this
issue.
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apply to a merits disapproval of the Project entitlement, not an incompleteness appeal.
§65589.5(d)(5). Nothing in the HAA equates a decision on PSA incorapleteness to the disapproval
of a project application or entitlement. Cf. §65589.5(h}(6XHAA definition of “disapprove”
references the “land use approvals or entitiements” for 2 building permit). Planning stated that the
applications remain incomplete, but it will process either of them once complete. AR 3338, To
the extent that Planning made an “carly pre-decision compliance review,” it was for Jha's
information, not a decision on the merits. AR 764-76. The City has not made a final merits
disapproval of either application, and for that reason Jha cannot claim that Planning’s statement
that the GPA Applicetion is the correct process is itself a disapproval of the Project. Opp. at 19.

The short answer is that Jha is comect that the City Council’s decision on completeness is
a disapproval. Pet. Op. Br. at 17. The HAA defines disappraval s any instance in which an
agency “[viotes on & proposed housing development project application and the application is
disapproved . . . §653389.5(h)(6). While the City Couneil purported only to vote on whether the
application was complete, its votc disapproved the Project based primarily on the City’s percsived
general plan and zoning inconsistencies. The City did net simply recommend a GPA and zone
change; it required them. The City Council made ¢lear the Project cannot be approved unless it s
modified 10 be consistent with the general plan or the general plan is modified to be consistent
with the Project. This is a disapproval.

4. The City Viglated the HAA

The court has already determined that the builder’s remedy applies, and therefore generel
plan and zoning inconsistencies are not a valid basis to deny the Praject. The City did not make
any written findings regarding any of the other four enumerated bases to disapprove an affordable
housing projeet, and therefore the City's vote to disapprave the project was in viclation of the
HAA. §65589.50) 1{AXI:

The City correctly notes that the HAA does not speeify procedures for the review and
processing of a builder’s remedy project. Unlike other HAA or DBL peovisions, there is no HAA
text that prevents legislative procedures from applying to projects receiving builder’s remedy
protection. Cf. §8 65589.5(1)(4} (project “shall ot require™ rezoning), §59150(S), ()1} (density
bonus or incentive “shall not require” a plan arnendment). There is also nothing in the HAA that
says a builder’s remedy project must be approved ministerially, or that 2 specific process must be
used, in contrast to other statutes that expressly reference a ministerial process. €7 §§ 65913.4(s),
66317(2), 65852.21, 66411.7¢a), (b){1). Opp. at 11.

The City argues that it is contrary to the plain lapguage of section 65589.5{0) for Jha to
claim that the City must use a process that does not follow the laws and policies under which the
Project vested. The entitlements associated with the GPA Application honor the City policies in
cffect on the June 24, 2022 date of the preliminary application that specify the GPA Application
procedure and satisfy the need to legalize the Project within the City's zowing and planning
framework. §65589.5{0)}(1}; AR 1535-42. Nothing in the HAA prohibits the City from seeking a
GPA or zone change. Opp. at 11-12.

The City relies on a March 28, 2024 HCD letter of technical assistanee to the City of
Compton in which HCI agreed that the HAA doocs not specify the process for reviewing a project
with builder’s remedy protection and also agrees that a juwrisdicton may require a genesal plun
amendment or zone change to review such a project. Resp. RIN Ex. 3. Opp. at (2.

HCD's letter stated that a jurisdiction without an adopted housing element in substantial

-compliance with state Iaw when the preliminary application was submitted and subject o the
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builder’s remedy is not prevented by the HAA “from reguesting a general planizoning code
amendment” to avoid a legal non-conformity, Resp. RIN, Ex. 3. Further, the builder’s remedy
does not expressty prevent the city from requiting discretionary pennﬁs and/or legishative actions
that would be required for similar projects fe.g., GPAs, zoning changes, CUP, specific plan
amendments). Ex. 3. HCD warned, however, ihal the HAA would be viclated if the oity™s
insistence on & GPA or zone change would render the project infeasible hecause it “delays project
approval or increases the cost of the approval process.” Ex. 3. Opp. at 12,

Jha agrees that the builder’s remedy does not specify the entitfement process and (hat
nothing requires the City to approve the Project ministerially. Iha cowectly argues (Pet, Op. Be,
at 15-16; Reply at 9} that the City attempts to sidestep the HAA by claiming that the builder's
remedy does not specify the entitlernent path that & local government must follow, and that the
proper entitlement path for the Projoct is 8 GPA and zoning change. The HAA requires agencies
to approve applications pursuant to the PSA"s mandatory deadlines, and nothing permits an agency
to force an applicant to seek a legislative change that is outside the scope of those protections.
$63580.5(0)(6)}(BY; Land Waste, suprg, 222 Cal.App.3d at 939, The HAA requires mandatory
approval unless fact-specific findings are made, and forcing an applicant fo seek a legislative action
strips the applicant of these rights and protections.

Jha argues that GPAs are not entitlements, they are fegislative acts. Amel Development,
supra, 28 Cal. 3d at 514. GPAs are governed by Chapter 3 of the Planning aad Zoning Law, and
most sections do not apply to charter citfes. §65700. The review and approval of development
projects, on the other hand, are governed by Chapter 4.5, the entirsty of which applies wo charter
cities (including the PSA). § 63921, Legislative actions and the review of development projects
are two distinet processes, subject to different procedures, and serve different functions. *[A]
legislative action is the formulation of a rule to be applied to all future cases, while an adjudicaiory
act involves the actual application of such a rule to a specific set of existing facts.™ Patierson v.
Central Cosst Regional Com, (1976) 38 Cal.App.3d 833, 840. Reply at 8.

The court need not agree with Jha that GPAs and zone changes are not entitloments to agree
that they are legislative enactments that cannot be compelled when the builder’s remedy applies.
The City cannot compel Jha to seek a legisiative action through the review of & developmem
project for the same reason Jha cannot compel the City to approve a legislative action through the
submittal of a development application. The builder’s remedy apphies to projects, not properties,
and legislative changes are not “housing development projects” governed by the HAA, Chandis
Securities Co. v. City of Dana Point, (1996) 532 Cal App.dth 475, 485-86. Replyat 9.

Jha is comect that the City’s interpretation of the HAA would eviscerate the builder's
remedy in section 65589 .5(d)}(5), which states that a local government must approve an affordable
housing project notwithstanding any purported general plan or zoning inconsistency. In other
words, requiring legislative changes s simply & more circuitons route of requiring general plan
and zoning consistency, which is not permitted when a jurisdi¢tion does net have a certified
housing element and the builder’s remedy applies. A loced government with a compliant housing.
element could disapprove a project for such ap inconsistency, or coudd infornm an applicant that his
or her project would be disapproved unless & legislative chapge is granied, but it carmot do so
where an affordable housing project is protected by the builder’s remedy .’

15 Abwrding to Jha, the City atiempts to sullify the builder™s remedy by relying on section
65589.5(f)(1), which states that the HAA should not be interpreted to prohibit a local agency from
requiring compliance “with objective, quantifiable, written development standards, conditions,
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The City points to the language in section 63589.5(1)(4) that a project “shall not require g
rezoning™ to suggest that the City can require rezoning. Opp. at L1, 13. Jha correctly replies
{Reply at 10) that section 65589.3(3)(4) s reference 10 rezoning relates to a determinazion of project
consistency, which is required for markel-rate housing projects protected by the HAA. Section
65589.3(3)(4) states that 2 housing project is not inconsistent with applicable zoning standards, and
rezoning is net required, if the project is consistent with objective general plan standards. For
builder’s remedy projects, eonsistency is not required for the project to be approved.

Jha notes (Reply at 10-11) that the HCD recently superseded March 28, 2024 Compton
technical letter in a June 26, 2025 technical letter to the City of Beverly Hills. Reply RINEx. 1.
The Beverly Hills technical letter noted that the March 28 letter to Compton stated that the HAA
does not prohibit a city from requesting a general plan/zoning code amendmet to avoid a legal
non-conformity but also clarified that such an action may not be required where the builder’s
remedy applies. Reply RIN Ex. 1. In its Beverly Hills letter, HCD stated that the HAA is clear

and policies appropriate 1. and consistent with, meeting the jurisdiction's share of the region
housing need pursuantio Section 65584, (emphasis added). The first step in the housing element
process is for a local government to identify the “appropriate zonieg and development standards®
to accommodate its RHNA. §65583(c)(1). Section 6558%.3(f1) only allows a local government
to enforce standards that are “appropriate to, and consistent with,” meeting a jurisdiction’s RHNA,
A local government that failed to have a certified housing element and is subject to the builder’s
remedy does not have standards “sppropriate to, arxl consistent with” meeting fis RHNA
requirements. This is why the builder's remedy exists. If a local government has failed to go
through the required housing element process fo identify the standards “appropriate w0, and
consistent with” meeting its RHNA rcquirements, section 65588, 53(d){3) alfows affordable housing,
projects a path to approval notwithstanding existing standards. Pet, Op. Broat 16,

Moreover, section 65589.53(f)(}) requires that the development standands, conditions, and
policies be applied to “facilitate and accommadate development at the density peymitted on the
site and proposed by the development,” not to provide a backchannel methed to thwan the
protections of section 65589.5(d)(5). Jha proposed an alfordable housing project &t o time when
the City did not have a compliant housing element and the “density permitted” on the site is not
constrained by existing general plan and zoning density standards. The buflder’s remedy mikes
clear that such density standards arc not a valid reason to disapprove the project. The City can
enforce ather objective standards {.g., height, setbacks) but must do 5o tn a manner that facilitates
and accommodates the density proposed by the Project. Pet. Op. Br.at 16-17.

Finally, section 65589.5(f) merely comtains a scries of gemeral interpretive provisions
regarding how the HAA should be “construed.™ Section §5589.5(d) provides the specific findings
that a local government must make to lawfully disapprove a proposed affordable housing project.
Tt is a basic canon of statutery construction that “when a general and particular provision are
inconsistent, the latter {5 paramount to the formes.” CCP §1839. A gencral buterpretive provision
cannot be read io nullify the builder’s remedy provision as it applies to & particulsr project.
Interpreting section 65589.5(f)(1) to allow cities to impos¢ zoning and gencral standards that
section 65589.4(d)(5) states are not a valid reason to disapprove a project would reduce the
builder’s remedy to mere surplusage. A “construction mmaking some woerds surplusage is o be
avoided.”™ People v. Valencia, (2017} 3 Cal.5th 347, 357, Pet. Op. Br.at 17,

While the court agrees with Jha’s analysis, the City’s opposition does not rely on section
65589, 5(0(1).
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that a project protected by the builder’s remedy may not be disapproved for inconsistency with the
jurisdiction’s general plan and zoning ordinance. §63589.5(d}5). “Accordingly, 2 jurisdiction
that refuses to process or approve a project subject to the Builder’s Remedy due to the applicant’s
refusal to submit a GPA[zoning change] requires or required by the jurisdiction 1o resolve such an
inconsistency violates the intent of the HAA" Ex. 1. The requirement of a GPA or zoning changs
is “essentially a requirement for consistency,™ and disapproval of a project for failure to resolve
that inconsisteney is effectively a disapproval an the groands of inconsistency, Ex. §. HCD also
noted that Beverly Hills did not have a GPA or zone change on its submitial requirement checklist
and under the PSA the city could not determine that an application is incomplere based on failure
to include a request for a GPA or zone change, Bx L.

The deference and the weight given to an agenoy’s inlerpretation is situational and
dependent on the presence or absence of factors supporting the merit of the intetpretation. Yamaha
Corp. of America v. State Board of Equalization, (1998) 19 Cal.4th 1, 7-§, 12. Some deferencels
warranied where there are "indications of esrcful consideration by senior agency offictals” or “the
agency 'has consistently maintained the interpratation in question™ Id. at 13, An administrative
construction of a statute is only entitled to as much deference as is warranted by “the thoroughness
evident in its consideration, the validity of Hts reasoning, #ts consistency with eariier and later
pronouncements, and all those factors which give it power to persuade, if lacking power to
control”. Hoechst Celanese Corp. v. Franchise Tax Bd., (2001} 25 Cal4th 508, 524,

The Beverly Hills technical letter strongly supports Jha's position and is entitled to some
weight, It is consistent with the court’s view, which is that the City may not require GPA or zone
change on Jha's Project that is protected by the builder’s remedy. Therefors, the City violated the
HAA,

5. The City Violated the DBL

The DBL (§§ 65915-18) is intended to allow 2 developer 1o inclede more total unitsina
project that would otherwise be allowed by the local zoning ordinance in exchange for low-cost
rental units, and to “cover af least some of the financing pap of affordable housing with regulatory
incentives, rather than additional public subsidy.” §6391 3{u}.

A locat government shall grant one density bonus as specified in subdivision (f), incentives
or concessions as specified in subdivision {d), waivers or reductions of development standards as
described in subdivision (e}, and parking ratios as described in subdivision {(p), if an applicant
agrees to construct a housing development that will contain stipulated percentages of low income
and very low-income unils or target population units (.., disabled veterans)y. §65915{b}.

A “housing development” means a development project For five or more residential units,
including mixed use developments. §65915(i}.

A “density bonus”™ means g “density increase over the otherwise maximum: alfowable gross
residential density” but the developer also may elect “a lesser percentage of density increase,
including, but not limited to, no increase in density,” §65915(1). The amount of the density bonus
varies according 1o the anrount by which the perventage of low and very low-income units exceed
the percentages. $63915(H).

Density bonuses shall be granted based on the “maximum silowable density™ for the project
site, defined as “the density allowed under the zoning ordinance and land use elemeny of the
geners! play, or, if'a range of density is permitted, the maximum sllowable density for the specific
zoning range =nd land use element of the genesal plan applicable to the project. I the density
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Jha contends that the City did not deny the requested incentives‘concessions, and
development standard waivers due to public health and safety concerns, but rather due w the City’s
crroneous determination that a site must be zoned for a minimum of five base units to be eligible
forany of the DBL's protections. The numbsr of base units is onty relevant w caleulaic the density
bonus which Tha does not seek. It is distinet from the “total units” used to determine eligibility for
incentives/concessions/development standard waivers. So long as the project includes the
minimam  level of affordsbility, the City may anly demy the proposed
incentives/concessions/waivers for the statutorily enumerated reasons. §63%13(d), (e). The DBL
includes “very limited exceptions” to deny requested incentives/voncessions/waivers and zoning
inconsistency is not one of them. See Baokers Hill 150 v. City of San Dicgo, (2022) 74
Cal. App.5th 753, 770. The City’s refusal to grant the incentivesibonoessions/waivers is a violation
of the DBL. Pet. Op. Br. at 19.

The City responds that Jha incorrectly reads the DBL. Her lteral reading of the terms
“total units” and “housing development” in sections 6591 5{o)X®) and 6591 3¢3), respectively, would
create an absurd resuit. Both terms refer to the number of base units identified by the zening end
land use designation based on usage of the “housing development” term. Compare §%
65315(b)(1)((), e} 1YBYID(“all units in the development, including tetal units and density bonus
units”), §§ 65915¢a)(1)(*When an applicant seeks & density bonus for 2 housing development™),
65915(b)(1)(if an applicant “seeks and agrees to construct a housing development, excluding any
units permitied by the density bonus™) with 659150} 8){(1)(total units.. Jelxcludes a unit added
by a density bonus™). Jha's literal application of the definitions in sections 65915(0X8) and
65915(i) would permit a density bonus project in any industrial zone or land use category that does
not authorize residential uses so long as the number of proposed units is five or more. At tfal, the
City’s counsel reiterated that Jha's interpretation would allow incentives, concessinns, and walvers
for a project in an industrial zone. Sze Unzueta v. Ocean View School Dist., {1992) 6 Cal App.dth
1689 (statutes are interpreted to avoid absurd results). Opp. at 14,

Scrutiny of the DBL shows the City is wrong. An applicant for a qualifying housing
development make seek and obtain one density bonus as specified in subdivision (f), incentives or
concessions as specified in subdivision {d), waivers or redustions of development standards as
described in subdivision (€). and parking ratios as described in subdivision {p}. §65915(bK1). A
“housing development” msans a development project for five or more residential units, including
mixed use developmens. §65915{(1). The developer may eleet to sesk no increase in density as
part of her density bonus (§63915(f)) and may seck specific mcenlives or concessions
(§65915(d){1) and development waivers or reductions {§65915(eX 1)) as Jha has. While the
density bonus availuble pursuant to section 65915(b) is defined as an increass o maximum
allowable density (§65915(1)) and maximum allowable density means the greatest number units
allowed by the zoning ordinance (§65913)(0)(6)), there is simply no tie between bonus density,
incentives or concessions, and waivers or reductions in development standards that would permit
application of the maximum allowable density definition too the latter two entitlements,

The court agrees with Jha (Reply at 11-12) that the City is equating the ferms “fotal units®
in section 6581 5{(0)(8) and “base density” in 659135(o){6) even though each has a specific, unique
definition in the DBL. “Total units” refers to the number of units in a project excluding any density
bonus units, §65915(0}($). “Base density™ is only relevant for determining the amount of density
bonus and refers to the units allowed under the zoning or general plan. §65915(0)(8). Reading
these terms to be identical would render the staiutory definitions sorplusage. See Maclsaac v.
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Waste Management Collection & Recveling, ing., (20035) 134 Cal. App.4th 1076, 1082, Reply at
1i. '

The plain language of the DBL controls. So long as a project that restricts & certain
percentage of the “total units” to low-cost housing can be approved, it is eligible for incentives,
concessions, and waivers with “very limited exceptions.” See Bankers Hill 150 v. City of San
Diego, (2022) 74 Cal. App.5th 755, 770. Zouning is not one of those exceptions, While the City
argues that reliance on the plain language definition of “total units” wauld allow density borus
projects in zones where residential uses are not permitied, such as in  an industrial zone,
inconsistency with zoning or general plan requircments could be a valid reason o disapprove &
project where {a} there would be an adverse impact an health, safety, or the physical environment,
and for which there is no feasible method of mitigation to avoid the impact (b) there would be an
adverse effect on real property listed in the California Register of Historical Resources, or (¢) it
would violate state or federal law.  §65915(d)(1), (e)X}1}). Because the Project restricts 20% of the
total unit?;éas affordable, the City’s refusal to grant incentives, concessions, and waivers violated
the DRL.

The Petition is granted in large part. Jha is entitled to 8 judgment on her rnandamus claims
that (1) the City's determination that Jha’s application is incomplete viclated the PSA because the
City wrongly required a GPA, zone change, and determined density bonus ineligibility, {2) the
City violated the HAA by imposing a GPA and zone change on Jha's Project protected by the
builder's remedy, (3) Jha's vesting rights did not cxpire, and the City's refusal to recognize them
was inconsistent with the PSA and violated the HAA, and (4) the Ciy’s refusal to grant regulatory
incentives, concessions, and waivers violated the DBI,. Tha's claim for declarsiory reliefis denied.
A writ shall issue directing the City to sctaside the City Council's depial of the June 27, 2023 PSA
appeal and to review and process Jha's Project application pursuant to the PSA, HAA and DBL as
interpreted herein.

Jha's counsel is ordered to prepare & proposed judgment and writ, serve them on the City's
counsel for approval as to form, wail ten days after service for any ohjections, meet and confer if
there are objections, and then submit the proposed judgment and wrif along with a declaration
stating the existence/non-existence of any unresolved objections. An OSC re: jadgment is set for
August 27, 2024 at 9:30 am.

" The City argues that it acted in good faith. Opp. at 21-22. The City's bad faith is relevant
only to whether the court should direct it to approve the Project. §6358%5(KIQ AN, [f the
court finds that an agency acted in bad faith in disapproving a project in vielation of the HAA, the
appropriate remedy is an “order or judgment directing the local agency to approve the housing
development project” and attorney fees and costs. §63389.5(K){ 1{A)i). “Bad faith” “includes,
but is not limited to, an action that is frivolous or otherwise entirely without merit”
$65589.5¢1). Jha fails to serivusly address this issue and the cowrt’s decision requires further
proceedings anyway.
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