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Assembly Bill No. 602

CHAPTER 347

An act to amend Sections 65940.1 and 66019 of, and to add Section
66016.5 to, the Government Code, and to add Section 50466.5 to the Health
and Safety Code, relating to land use.

[Approved by Governor September 28, 2021. Filed with
Secretary of State September 28, 2021.]

LEGISLATIVE COUNSEL’S DIGEST

AB 602, Grayson. Development fees: impact fee nexus study.

(1) Existing law, the Permit Streamlining Act, which is part of the
Planning and Zoning Law, requires each public agency to provide a
development project applicant with alist that specifies the information that
will be required from any applicant for a development project. The
Mitigation Fee Act requires a local agency that establishes, increases, or
imposes afee asacondition of approval of adevelopment project to, among
other things, determine areasonable rel ationship between the fee’'s use and
the type of development project on which the fee is imposed. Existing law
reguires a city, county, or special district that has an internet website to
make available on its internet website certain information, as applicable,
including its current schedule of fees and exactions.

Thishill, among other things, would require, on and after January 1, 2022,
alocal agency that conducts an impact fee nexus study to follow specific
standards and practices, including, but not limited to, (1) that prior to the
adoption of an associated development fee, an impact fee nexus study be
adopted, (2) that the study identify the existing level of service for each
public facility, identify the proposed new level of service, and include an
explanation of why the new level of serviceisnecessary, and (3) if the study
is adopted after July 1, 2022, either calculate a fee levied or imposed on a
housing development project proportionately to the sguare footage of the
proposed units, or make specified findings explaining why square footage
is not an appropriate metric to calcul ate the fees.

This bill would require that a local agency that calculates fees
proportionately to the square footage of the proposed units be deemed to
have used avalid method to establish a reasonabl e rel ationship between the
fee charged and the burden posed by the devel opment. Thebill would declare
that its provisions shall not be construed to relieve alocal agency from the
requirements of the Mitigation Fee Act, the California Constitution, or
applicable case law when calculating the amount of afee.

This bill would also require a city, county, or special district to post a
written fee schedule or a link directly to the written fee schedule on its
internet website. The bill would require acity or county to request the total
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amount of fees and exactions associated with a project upon the issuance
of acertificate of occupancy or the final inspection, whichever occurs last,
and to post thisinformation on itsinternet website, as specified. By requiring
a city or county to include certain information in, and follow certain
standards with regard to, itsimpact fee nexus studies and to include certain
information on itsinternet website, the bill would impose a state-mandated
local program.

(2) Existing law requires the Department of Housing and Community
Development to develop specifications for the structure, functions, and
organi zation of ahousing and community devel opment information system
for this state. Existing law reguires the system to include statistical,
demographic, and community development data that will be of assistance
to local public entities in the planning and implementation of housing and
community development programs.

This bill would require the department, on or before January 1, 2024, to
create an impact fee nexus study template that may be used by loca
jurisdictions. The bill would require that the template include a method of
calculating the feasibility of housing being built with a given fee level.

(3) The Mitigation Fee Act requires notice of the time and place of a
meeting regarding any fee, that includes ageneral explanation of the matter
to be considered, be mailed at |least 14 days before the first meeting to an
interested party who filesawritten request with the city or county for mailed
notice of ameeting on anew or increased fee.

Thisbill would authorize any member of the public, including an applicant
for a development project, to submit evidence that the city, county, or other
local agency has failed to comply with the Mitigation Fee Act. The bill
would require the legislative body of the city, county, or other local agency
to consider any timely submitted evidence and authorize the legislative body
to change or adjust the proposed fee or fee increase, as specified.

(4) The Cdlifornia Congtitution requires the state to reimburse local
agenciesand school districtsfor certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for
a specified reason.

The people of the Sate of California do enact as follows:

SECTION 1. Section 65940.1 of the Government Code is amended to
read:

65940.1. (a) (1) A city, county, or special district that has an internet
website shall make al of the following available on itsinternet website, as
applicable:

(A) (i) A current schedule of fees, exactions, and affordability
requirementsimposed by that city, county, or special district, including any
dependent special districts, as defined in Section 56032.5, of the city or
county applicable to a proposed housing devel opment project.

91



—3— Ch. 347

(ii) The city, county, or specia district shall present the information
described in clause (i) in amanner that clearly identifiesthe fees, exactions,
and affordability requirements that apply to each parcel and the fees that
apply to each new water and sewer utility connection.

(iii) Thecity, county, or specia district shall post awritten fee schedule
or alink directly to the written fee schedule on its internet website.

(B) All zoning ordinances and development standards adopted by the
city or county presenting the information, which shall specify the zoning,
design, and devel opment standards that apply to each parcel.

(C) Thelist required to be compiled pursuant to Section 65940 by the
city or county presenting the information.

(D) The current and five previous annual fee reports or the current and
five previous annual financial reports, that were required pursuant to
subdivision (b) of Section 66006 and subdivision (d) of Section 66013.

(E) An archive of impact fee nexus studies, cost of service studies, or
equivalent, conducted by that city, county, or special district on or after
January 1, 2018. For purposes of this subparagraph, “ cost of service study”
means the data provided to the public pursuant to subdivision (a) of Section
66016.

(2) A city, county, or special district shall update the information made
available under this subdivision within 30 days of any changes.

(3) (A) A city or county shall request from a development proponent,
upon issuance of acertificate of occupancy or the final inspection, whichever
occurslast, the total amount of fees and exactions associated with the project
for which the certificate was issued. The city or county shall post this
information on its internet website, and update it at least twice per year.

(B) A city or county shall not be responsible for the accuracy for the
information received and posted pursuant to subparagraph (A). A city or
county may include a disclaimer regarding the accuracy of the information
posted on its internet website under this paragraph.

(b) For purposes of this section:

(1) “Affordability requirement” means a requirement imposed as a
condition of adevelopment of residential units, that the devel opment include
a certain percentage of the units affordable for rent or sale to households
with incomes that do not exceed the limits for moderate-income, lower
income, very low income, or extremely low income households specified
in Sections 50079.5, 50093, 50105, and 50106 of the Health and Safety
Code, or an aternative means of compliance with that requirement including,
but not limited to, in-lieu fees, land dedication, off-site construction, or
acquisition and rehabilitation of existing units.

(2) (A) “Exaction” means any of the following:

(i) A construction excise tax.

(ii) A requirement that the housing development project provide public
art or an in-lieu payment.

(iii) Dedications of parkland or in-lieu feesimposed pursuant to Section
66477.
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(iv) A specia tax levied on new housing units pursuant to the Mello-Roos
Community FacilitiesAct of 1982 (Chapter 2.5 (commencing with Section
53311) of Part 1 of Division 2 of Title 5).

(B) “Exaction” does not include fees or charges pursuant to Section
66013 that are not imposed (i) in connection with issuing or approving a
permit for development or (ii) as a condition of approval of a proposed
development, as held in Capistrano Beach Water Dist. v. Tj Devel opment
Corp. (1999) 72 Cal.App.4th 524.

(3) “Fee” means a fee or charge described in the Mitigation Fee Act
(Chapter 5 (commencing with Section 66000), Chapter 6 (commencing with
Section 66010), Chapter 7 (commencing with Section 66012), Chapter 8
(commencing with Section 66016), and Chapter 9 (commencing with Section
66020)).

(4) “Housing development project” means a use consisting of any of the
following:

(A) Residentia unitsonly.

(B) Mixed-usedevelopments consisting of residential and nonresidential
useswith at least two-thirds of the square footage designated for residential
use.

(C) Transitiona housing or supportive housing.

(c) This section shall not be construed to ater the existing authority of
acity, county, or specia district to adopt or impose an exaction or fee.

SEC. 2. Section 66016.5 is added to the Government Code, to read:

66016.5. (a) Onand after January 1, 2022, alocal agency that conducts
an impact fee nexus study shall follow al of the following standards and
practices:

(1) Beforethe adoption of an associated development fee, an impact fee
nexus study shall be adopted.

(2) When applicable, the nexus study shall identify the existing level of
service for each public facility, identify the proposed new level of service,
and include an explanation of why the new level of service is appropriate.

(3) A nexus study shall include information that supports the loca
agency’s actions, as required by subdivision (a) of Section 66001.

(4) If anexus study supports the increase of an existing fee, the local
agency shall review the assumptions of the nexus study supporting the
origina fee and evaluate the amount of fees collected under the origina
fee.

(5) (A) A nexus study adopted after July 1, 2022, shall calculate a fee
imposed on a housing development project proportionately to the square
footage of proposed units of the development. A local agency that imposes
a fee proportionately to the square footage of the proposed units of the
development shall be deemed to have used a valid method to establish a
reasonable relationship between the fee charged and the burden posed by
the development.

(B) A nexus study is not required to comply with subparagraph (A) if
the local agency makes afinding that includes all of the following:
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(i) Anexplanation asto why sguare footage is not appropriate metric to
calculate fees imposed on housing devel opment project.

(if) An explanation that an alternative basis of calculating the fee bears
areasonabl e relationship between the fee charged and the burden posed by
the development.

(iif) That other policiesin thefee structure support smaller devel opments,
or otherwise ensure that smaller developments are not charged
disproportionate fees.

(C) Thisparagraph does not prohibit an agency from establishing different
feesfor different types of developments.

(6) Largejurisdictions shall adopt a capital improvement plan as a part
of the nexus study.

(7) All studies shall be adopted at a public hearing with at least 30 days
notice, and the local agency shall notify any member of the public that
requests notice of intent to begin an impact fee nexus study of the date of
the hearing.

(8) Studies shall be updated at least every eight years, from the period
beginning on January 1, 2022.

(9) The local agency may use the impact fee nexus study template
developed by the Department of Housing and Community Devel opment
pursuant to Section 50466.5 of the Health and Safety Code.

(b) Thissection doesnot apply to any fees or charges pursuant to Section
66013.

(c) For purposes of this section:

(1) “Development fee” has the same meaning as defined in subdivision
(b) of Section 66000.

(2) “Largejurisdiction” hasthe same meaning as defined in subdivision
(d) of Section 53559.1 of the Health and Safety Code.

(3) “Public facility” has the same meaning as defined in subdivision (d)
of Section 66000.

(4) “Loca Agency” has the same meaning as defined in subdivision (c)
of Section 66000.

(d) Nothing in this section shall be construed to relieve a local agency
of the requirement that it comply with Chapter 5 (commencing with Section
66000), the California Constitution, or applicable case law when cal culating
the amount of afee.

SEC. 3. Section 66019 of the Government Code is amended to read:

66019. (@) Asusedin thissection:

(1) “Fee” means afee as defined in Section 66000, but does not include
any of the following:

(A) A feeauthorized pursuant to Section 66013.

(B) A feeauthorized pursuant to Section 17620 of the Education Code,
or Sections 65995.5 and 65995.7.

(C) Ratesor chargesfor water, sewer, or electrical services.

(D) Fees subject to Section 66016.

(2) “Party” means aperson, entity, or organization representing a group
of people or entities.
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(3) “Publicfacility” meansapublic facility as defined in Section 66000.

(b) For any fee, notice of the time and place of the meeting, including a
general explanation of the matter to be considered, and a statement that the
datarequired by thissubdivisionisavailable shall be mailed at |east 14 days
prior to the first meeting to an interested party who files a written request
with the city, county, or city and county for mailed notice of a meeting on
anew or increased fee to be enacted by the city, county, or city and county.
Any written request for mailed notices shall be valid for one year from the
date on which it isfiled unless arenewal request isfiled. Renewal requests
for mailed notices shall be filed on or before April 1 of each year. The
legidative body of the city, county, or city and county may establish a
reasonable annual charge for sending notices based on the estimated cost
of providing the service. The legidative body may send the notice
electronically. At least 10 days prior to the meeting, the city, county, or city
and county shall make availableto the public the dataindicating the amount
of cost, or the estimated cost, required to provide the public facilities and
the revenue sources anticipated to fund those public facilities, including
general fund revenues. The new or increased fee shall be effective no earlier
than 60 days following the final action on the adoption or increase of the
fee, unless the city, county, or city and county follows the procedures set
forth in subdivision (b) of Section 66017.

(c) If acity, county, or city and county receives a request for mailed
notice pursuant to this section, or alocal agency receivesarequest for mailed
notice pursuant to Section 66016, the city, county, or city and county or
other local agency may provide the notice via electronic mail for those who
specifically request electronic mail notification. A city, county, city or
county, or other local agency that provides electronic mail notification
pursuant to this subdivision shall send the el ectronic mail notification to the
electronic mail address indicated in the request. The electronic mail
notification authorized by this subdivision shall operate as an alternative to
the mailed notice required by this section.

(d) (1) Any member of the public, including an applicant for a
development project, may submit evidence that the city, county, or other
local agency’sdeterminations and findings required pursuant to subdivision
(a) of Section 66001 areinsufficient or that the local agency otherwisefailed
to comply with this chapter. Evidence submitted pursuant to this subdivision
may include, but is not limited to, information regarding the proposed fee
calculation, assumptions, or methodology or the calculation, assumptions,
or methodology for an existing fee upon which the proposed fee or fee
increase is based.

(2) The legidative body of the city, county, or other local agency shall
consider any evidence submitted pursuant to paragraph (1) that is timely
submitted under this chapter. After consideration of the evidence, the
legidlative body of the city, county, or other local agency may change or
adjust the proposed fee or feeincrease if deemed necessary by thelegidative
body.

SEC. 4. Section50466.5 isadded to the Health and Safety Code, to read:
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50466.5. (a) On or before January 1, 2024, the department shall create
an impact fee nexus study template that may be used by local jurisdictions.
The template shall include amethod of calculating the feasibility of housing
being built with a given fee level.

(b) Thedepartment may contract with nonprofit or academic institutions
to complete the template.

SEC. 5. No reimbursement is required by this act pursuant to Section 6
of Article XI11 B of the California Constitution because a local agency or
school district hasthe authority to levy service charges, fees, or assessments
sufficient to pay for the program or level of service mandated by this act,
within the meaning of Section 17556 of the Government Code.
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