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PURCHASE AND SALE AGREEMENT 

 

THIS PURCHASE AND SALE AGREEMENT (the “Agreement”) is made effective as of June 

____, 2023 (the “Effective Date”), by and between, CITY OF LANSING, KANSAS (“Seller”), and TEXAS 

NH MANAGEMENT LLC, a Texas limited liability company (“Buyer”). 

  RECITALS 

WHEREAS, Seller is the owner of the Property (as hereinafter defined) and desires to sell the 

Property to Buyer; and 

WHEREAS, Buyer desires to purchase the Property from Seller on the terms and conditions 

hereinafter set forth. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing recitals, the mutual covenants and 

agreements set forth herein and other good and valuable consideration the receipt and sufficiency of which 

are hereby acknowledged, Seller and Buyer hereby agree as follows: 

1. Purchase and Sale.  Seller agrees to sell and convey to Buyer, and Buyer agrees to 

purchase from Seller, upon the terms and conditions herein set forth, all right, title, and interest of Seller in 

and to (i) that certain real property, situated in Lansing, Leavenworth County, Kansas  as more particularly 

described on Exhibit A attached hereto and incorporated herein by this reference, consisting of 

approximately 4.44 acres more or less and commonly known as Lot 2, Lansing Towne Centre Replat located 

on Centre Drive, Lansing, KS 66043  (the “Land”); (ii) all easements appurtenant to the Land or the 

improvements thereon; and, (iii) all mineral interests and water rights appurtenant to the Land (collectively, 

the “Property”). 

2. Purchase Price/Payment Terms.  The purchase price for the Property shall be Ten and 

No/100 Dollars ($10.00) (the “Purchase Price”).   

(a) Refundable Deposit.  Within three (3) days after the Effective Date, Buyer shall 

deposit with a title company to be selected by Buyer (the “Title Company”), an amount equal to Fifteen 

Thousand and No/100 Dollars ($15,000.00) (the “Deposit”), as a refundable earnest money deposit.  Upon 

receipt of the Deposit, the Title Company shall place such Deposit in an interest-bearing account, with all 

interest earned thereon accruing to Buyer, except in the event of default by Buyer that results in a 

termination of this Agreement.   

(b) Return of Deposit.  The balance of the Deposit shall be returned to Buyer at the 

Closing (as hereinafter defined). 

3. Title Matters.   

(a) Title Commitment.  Seller shall provide Buyer, at Buyer’s expense, with a current 

commitment for an ALTA approved owner’s title insurance policy (the “Commitment”) (and copies of any 

documents referenced therein creating or evidencing any exceptions to title noted therein) from the Title 

Company with respect to the Property, which will name Buyer as the proposed insured party. 

(b) Survey.  Buyer, at Buyer’s sole cost, shall have the right to obtain an ALTA Survey  

made by a duly licensed surveyor and certified to Buyer, the Title Company and any other party designated 
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by Buyer, which shall contain such information and detail as are sufficient to obtain removal of the standard 

survey exception from the title insurance policy to be issued pursuant to the Commitment, and which shall 

otherwise be in a form reasonably acceptable to Buyer.  The Survey shall include a new legal description 

of the Land.  The new ALTA Survey is referred to herein as the “Survey”. 

(c) Title and Survey Review.  Buyer shall have until the expiration of the Inspection 

Period (as hereinafter defined), to notify Seller in writing of any exceptions to title noted in the Commitment 

or matters shown on the Survey of which Buyer disapproves, in its sole and absolute discretion (each, a 

“Disapproved Title Matter”).  Other than Mandatory Cures (as hereinafter defined), all title exceptions or 

survey matters not timely disapproved by Buyer in writing shall be deemed approved and shall be 

hereinafter referred to as “Permitted Exceptions.”  In the event Buyer gives Seller timely notice of a 

Disapproved Title Matter, Seller shall give written notice to Buyer within fourteen (14) days after receipt 

of Buyer’s notice thereof (the “Seller’s Notice Period”) stating whether Seller elects to cause the cure or 

removal of such Disapproved Title Matter (the “Seller’s Notice”).  If Seller fails to provide Buyer with the 

Seller’s Notice prior to the expiration of the Seller’s Notice Period, or if Seller notifies Buyer that it elects 

not to cause the cure or removal of a Disapproved Title Matter, then Buyer shall, within five (5) days after 

the expiration of the Seller’s Notice Period, either waive its objections to the Disapproved Title Matter or 

terminate this Agreement by providing Seller written notice thereof.  If Buyer terminates this Agreement, 

the Deposit, together with any accrued interest thereon, shall be returned to Buyer and neither party shall 

have any further obligations hereunder except as otherwise expressly specified herein.  If Buyer does not 

terminate this Agreement as provided above, then Buyer shall be deemed satisfied with the state of Seller’s 

title and the applicable Disapproved Title Matters shall be deemed to be Permitted Exceptions.  If any 

update of the Commitment or the Survey prior to the Closing discloses new exceptions, matters or 

conditions, then Buyer shall have ten (10) days to review such exceptions, matters or conditions and to 

disapprove in writing any such exceptions, matters or conditions, which are not acceptable to Buyer, in 

Buyer’s sole and absolute discretion.  In such event the procedure set forth above for Disapproved Title 

Matters shall apply to such new exceptions, matters or conditions of which Buyer disapproves.  As soon as 

reasonably practicable after the Closing and delivery of the Deed, Seller, at Buyer’s sole cost and expense, 

will cause an owner’s policy of title insurance consistent with the Commitment in all respects to be issued 

by the Title Company and delivered to Buyer.  Notwithstanding anything in this Agreement to the contrary, 

Seller shall cause to be removed as exceptions to title from the Commitment and/or the Survey prior to 

Closing (i) all mortgages or deeds of trust, monetary liens and judgments (including without limitation, 

mechanics’ liens); and (ii) all encumbrances or other title exceptions created by Seller after the Effective 

Date without the prior written consent of the Buyer (the “Mandatory Cures”). 

(d) Condition of Title at Closing.  Subject to the payment of the Purchase Price as 

hereinabove provided, at the Closing, Seller shall execute and deliver a general warranty deed (the “Deed”) 

to Buyer, conveying fee simple title to the Property to Buyer free and clear of all liens and encumbrances, 

except taxes not yet due and payable, and all easements, rights-of-way, covenants, reservations, restrictions, 

and limitations of record, including applicable zoning laws, or as otherwise stated herein. 

4. Inspection of Property.   

(a)  Inspection of Property. Within fourteen days after the Effective Date, Seller shall 

provide Buyer with the documents and/or information listed on the attached Exhibit B (the “Property 

Documents”) to the extent such are in Seller’s possession or control.  Unless extended by a written 

agreement between Buyer and Seller, Buyer shall have until 11:59 p.m. Central Time on the date set forth 

on Exhibit C (the “Inspection Period”) to review, inspect and approve, in its sole and absolute discretion, 

any and all matters relevant to the Property and Buyer’s purchase and use of the Property, including, but 

not limited to, the following:  (a) suitability of the Property for Buyer’s intended uses; (b) environmental 

conditions; (c) zoning; (d) governmental approval(s); (e) utilities and other necessary services; (f) physical 
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condition; and (g) any matters related to the Property Documents.  At all times prior to the Closing, Buyer 

and Buyer’s representatives shall have the right to enter upon the Property to conduct any tests of the 

Property that Buyer deems necessary, including, without limitation, physical inspections, soils tests, 

environmental tests, and engineering studies.  If Seller does not deliver the Property Documents to Buyer 

by the expiration of the above-referenced fourteen (14) day period, then the Inspection Period shall be 

extended on a day-for-day basis for each day of delay in Seller’s delivery of the Property Documents to 

Buyer.  The Deposit shall become non-refundable at the end of the Inspection Period.   

Buyer may elect to extend the Inspection Period for two (2) additional periods of sixty (60) 

days each by providing written notice to Seller of such election at any time prior to the expiration of the 

Inspection Period (as may be extended hereunder) and depositing with the Title Company the sum of Five 

Thousand and No/100 Dollars ($5,000.00) (each an “Extension Deposit”) no later than three (3) business 

days after such election.  Each Extension Deposit, when paid (if at all), shall be (i) added to the Deposit and 

(ii) and shall be refundable to Buyer upon Closing, except in the event that Buyer defaults under this 

Agreement or as otherwise provided by this Agreement (including, without limitation, in the event of any 

failure of any condition precedent to the obligations of Buyer).  

At any time prior to the expiration of the initial Inspection Period, Buyer shall have the option, in 

its sole and absolute discretion, to terminate this Agreement by providing written notice thereof to Seller if 

Buyer disapproves of any matters related to Property. Upon such termination, Seller shall cause the Title 

Company to return the Deposit to Buyer, together with any accrued interest thereon, and neither party shall 

have any further obligations hereunder except as otherwise expressly specified herein.  If Buyer fails to 

provide written notice of its termination of this Agreement pursuant to this Section 4(a) prior to the 

expiration of the Inspection Period, Buyer shall be deemed to have waived its rights to terminate this 

Agreement pursuant to this Section 4(a).  The parties hereto expressly acknowledge that any entry upon the 

Property by Buyer or Buyer’s representatives shall not, unless arising out of Seller’s or Seller’s agents’ or 

employees’ negligence or willful misconduct, form the basis of any claim for personal injury, liability, or 

harm to any person and Buyer shall and hereby does agree to defend, save, hold harmless and indemnify 

Seller from and against any injury, liability or cause of action that arises from or relates to Buyer’s and 

Buyer’s representatives’ entry upon the Property, unless arising out of Seller’s or Seller’s agents’ or 

employees’ negligence or willful misconduct, including, without limitation, any claims for wrongful death, 

personal injury, or other harm that may result to Buyer or any person acting in connection with Buyer in 

such entry.  This Section 4(a) shall survive Closing (and shall not merge with title), termination or expiration 

of this Agreement. 

(b)  In connection with the right to enter upon the Property set forth in this Section 4, 

Buyer agrees to comply with all applicable laws.  In addition, Buyer shall not undertake any invasive testing 

(including without limitation any Phase II environmental testing) without the prior written approval of 

Seller, which approval shall not be unreasonably withheld, conditioned or delayed.  Buyer and its agents, 

representatives, employees and/or contractors (and any others entering onto the Real Property for or at the 

request of Buyer) shall (a) not unreasonably disturb the Property or interfere with the operation thereof; (b) 

unless fully restored, not damage any part of the Property owned or held by Seller; (c) not injure or 

otherwise cause bodily harm to Seller, its agents, contractors and employees (or any others entering onto 

the Property); (d) maintain general liability insurance in terms and amounts reasonably approved by Seller 

prior to entry on to the Property; (e) promptly pay when due the costs of all tests, investigations and 

examinations with regard to the Property conducted by or at the instruction of Buyer and all of Buyer’s 

agents, employees and contractors (and any others entering onto the Property for or at the request of Buyer); 

(f) not permit any liens to attach to the Property by reason of the exercise of its rights under this Section 4; 

(g) keep confidential and not disclose to any third party the results of any such study or investigation except 

as may be required by applicable law; and (h) restore the Property to the condition it was found before any 

such inspections were undertaken.  All inspections shall occur at reasonable times agreed upon by Seller 
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and Buyer.  Seller shall be entitled to have a representative present during any entry onto the Real Property 

by Buyer or its agents to conduct any inspections or tests.   

5. Contracts.  Seller agrees to terminate by written notice to the other party thereto and as 

otherwise required pursuant thereto, effective as of the Closing Date, all of the service contracts or similar 

agreements (“Contracts”) that Buyer does not, by written notice to Seller given on or prior to the expiration 

of the Inspection Period, expressly elect to assume.  With respect to any Contracts which are required to be 

terminated, Seller shall pay all termination costs, liquidated damages, fees and/or expenses related thereto, 

it being understood and agreed that Buyer shall have no liability or obligations for any Contract which is 

terminated or not assumed hereunder.  Any property management and leasing contracts for the Property 

shall be terminated by Seller prior to the Closing.   

 6. Conditions Precedent to Obligations of Buyer.  The obligation of Buyer to consummate 

the transactions contemplated by this Agreement is subject to the satisfaction of the following conditions 

precedent: 

(a) Performance.  Seller shall have performed or observed all of its obligations under 

this Agreement, including, without limitation, delivery of all documents and instruments required to be 

delivered by Seller pursuant to this Agreement. 

(b) Representations and Warranties.  The representations and warranties of Seller 

contained in this Agreement shall be true, correct, and accurate on the Closing Date in all material respects. 

(c) Title.  The Title Company shall have irrevocably committed to issue the title 

policy, subject only to the Permitted Exceptions. 

(d) No Material Change.  There shall have been no material change to the income, 

operation, physical condition, or prospects of the Property. 

(e) No Leases.  Buyer shall be satisfied that no person has any written or oral right to 

remain in possession of any portion of the Property after the Closing Date. 

(f) Contracts.  Buyer shall be satisfied that no Contracts will affect the Property after 

the Closing Date, except those Contracts that Buyer has elected to assume. 

If any of the foregoing conditions are not satisfied on the Closing Date, Buyer shall have the right 

(in addition to any right Buyer may have under Section 11 below in the event that the non-satisfaction of a 

condition is as a result of a breach or default by Seller), to (i) terminate this Agreement by written notice 

given to Seller, whereupon Seller shall cause the Title Company to return the Deposit to Buyer, together 

with any accrued interest thereon, and neither party shall have any further obligations hereunder except as 

otherwise expressly specified herein, or (ii) at Buyer’s sole option, waive any unsatisfied condition and 

consummate the transactions contemplated hereby. 

7. Closing.   

(a) Closing Date.  Closing of the purchase and sale of the Property (the “Closing”) 

shall occur on the date set forth on Exhibit C, which is thirty (30) days following the expiration of the 

Inspection Period or any extensions thereof, or at such other time as Buyer and Seller may agree (the 

“Closing Date”).  Possession of the Property shall be delivered to Buyer at Closing.  At the option of either 

party, the closing documents may be executed in advance and deposited with the Title Company, together 

with all other required deliveries, as so to avoid the necessity for a Closing at which all parties are present. 
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(b) Seller’s Closing Deliveries.  At the Closing, Seller shall deliver or cause to be 

delivered to the Title Company the following: 

(i) Deed.  The Deed, which shall convey to Buyer all of Seller’s right, title 

and interest in and to the Property, in the condition described in Section 3(d) above. 

(ii) Assignment of Contracts and Other Property Rights.  An assignment and 

assumption of the Contracts and the Other Property Rights (to the extent the same are not transferred by the 

Deed) from Seller for the Property, transferring all of Seller’s interest in all Contracts in effect at the 

Property on the Closing Date (that Buyer has elected to assume), all warranties and guaranties which remain 

in effect on the Closing Date, and any Other Property Rights not otherwise transferred to Buyer in a form 

acceptable to Buyer. 

(iii) Updated Certificate.  If requested by Buyer or the Title Company, a 

certificate signed by Seller confirming that the representations and warranties contained in Section 10(a) of 

this Agreement are true, accurate and complete as of the Closing Date. 

(iv) Non-Foreign Status Affidavit.  A non-foreign status affidavit as required 

by Section 1445 of the Internal Revenue Code, fully executed and acknowledged (if required) by Seller. 

(v) 1099.  An IRS Form 1099, fully executed and acknowledged (if required) 

by Seller. 

(vi) Evidence of Authority.  Documentation to establish to the Title 

Company’s reasonable satisfaction the due authorization of Seller’s sale of the Property and Seller’s 

delivery of the documents required to be delivered by Seller pursuant to this Agreement (including, but not 

limited to, the organizational documents of Seller, as they may have been amended from time to time, 

resolutions of Seller and incumbency certificates of Seller). 

(vii) Property Files. (1) To the extent in the possession of Seller, (A) the original 

(or, if unavailable, a copy) of the existing certificate or certificates of occupancy for the Property, and (B) 

all original (or, if unavailable, copies of) certificates, licenses, permits, authorizations and approvals issued 

for or with respect to the Property by governmental and quasi-governmental authorities having jurisdiction; 

and (2) all of the files relating to the Property (the items described in clauses (1) and (2) being herein 

collectively called the “Property Files”). 

(viii) Original Documents.  Originals or, if originals are not available, copies, of 

all Contracts (accepted by Buyer) relating to the Property in effect on the Closing Date which are in the 

possession of Seller, which shall remain at the Property at Closing and be turned over to Buyer. 

(ix) Title Company Requirements.  Such fully executed title affidavits or 

certifications and other documentation required to satisfy the requirements set forth on the Commitment 

from Seller to the Title Company, to the extent required by the Title Company and in a form reasonably 

required by the Title Company, including (where applicable) a so-called “gap undertaking” covering title 

matters that may arise between the latest date for which record title information is available and the Closing 

Date, so that the Title Company can provide title coverage to Buyer as of the Closing Date in accordance 

with the provisions of this Agreement. 

(x) Other Documents.  Closing statements, any documents required to close 

the transaction contemplated by this Agreement in accordance with its terms under the laws of the locality 

in which the property is located and such other documents as may be agreed upon by Seller and Buyer to 
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close the transaction contemplated by this Agreement, or as may be required by Title Company to close the 

transaction contemplated by this Agreement, fully executed and acknowledged (if required) by Seller. 

(c) Buyer Closing Deliveries.  At the Closing, Buyer shall deliver or cause to be 

delivered to the Title Company the following: 

(i) Purchase Price.  The Purchase Price, as provided by Section 2(b) above, 

plus any other amounts required to be paid by Buyer at Closing. 

(ii) Evidence of Authority.  Documentation to establish to the Title 

Company’s reasonable satisfaction the due authorization of Buyer’s acquisition of the Property and Buyer’s 

delivery of the documents required to be delivered by Buyer pursuant to this Agreement (including, but not 

limited to, the organizational documents of Buyer, as they may have been amended from time to time, 

resolutions of Buyer and incumbency certificates of Buyer). 

(iii) Other Documents.  Closing statements, any documents required to close 

the transaction contemplated by this Agreement in accordance with its terms under the laws of  the locality 

in which the property is located and such other documents as may be agreed upon by Seller and Buyer to 

close the transaction contemplated by this Agreement, or as may be reasonably required by Title Company 

to close the transaction contemplated by this Agreement, fully executed and acknowledged (if required) by 

Buyer. 

(d) Delivery of Deed.  Effective upon delivery of the Deed, possession and risk of loss 

to the Property shall pass from Seller to Buyer. 

(e) Closing Costs.  The costs of the Closing shall be paid as follows: 

(i) Title Policy.  Buyer shall pay the costs for Buyer’s owner’s title insurance 

policy (including the extended coverage premium to delete the standard preprinted exceptions).  

(ii) Removal of Liens.  Seller shall pay the costs associated with removing any 

monetary liens and encumbrances affecting the Property. 

(iii) Recording Costs.  Buyer shall pay for all recording costs relating to the 

Deed, and Buyer shall pay for all recording costs related to any loan documents of Buyer. 

(iv) Escrow Fees.  The Title Company’s closing and escrow fees shall be 

divided equally between Seller and Buyer. 

(v) Documentary Fees.  Any state and/or county documentary taxes or fees 

levied with respect to the conveyance of the Property shall be divided equally between Seller and Buyer. 

(vi) Attorneys’ Fees.  Each party shall pay its own attorneys’ fees. 

(vii) Other Costs.  Any other costs associated with the Closing shall be paid and 

allocated between the parties in accordance with the custom for similar real estate transactions occurring 

within locality in which the property is located, as reasonably determined by the Title Company. 
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 8. Prorations. 

 

(a) Taxes.  Any personal property taxes, if any, special taxing district assessments, if 

any, and real estate taxes (collectively, “Taxes”), for the year or other applicable assessment period and/or 

billing period therefor in which Closing occurs shall be prorated as of the Closing Date; provided that any 

special assessments levied prior to the Closing Date shall be the sole responsibility of Seller.  If the rate or 

amount of these Taxes has not been fixed prior to the Closing Date, the adjustment shall be upon the basis 

of the mill levy for the preceding year applied to the latest assessed valuation as of the Closing Date. 

 

(b) Association Assessments.  All charges and/or assessments of any association 

having authority or jurisdiction over the Property shall be prorated as of the Closing Date, and any transfer 

fees, status letter fees, or other fees charges by any such association related to the sale of the Property, shall 

be paid or charged to Seller.  Seller shall be solely responsible for any special assessments imposed by any 

such association prior to the Closing Date. 

(c) Utility Charges.  All, if any, utility charges for the Property (including, without 

limitation, telephone, water, storm and sanitary sewer, electricity, gas, garbage, and waste removal) shall 

be prorated as of the Closing Date, transfer fees required with respect to any such utility shall be paid or 

charged to Buyer, and Seller shall be credited with any deposits transferred to the account of Buyer. 

(d) Contracts.  All amounts due under any Contracts affecting the Property (that Buyer 

has elected to assume) shall be prorated to the Closing Date. 

(e) Other Items.  Any other items which are customarily prorated in connection with 

the purchase and sale of properties similar to the Property shall be prorated as of the Closing Date, in 

accordance with the custom for similar real estate transactions occurring within locality where the Property 

is located, as reasonably determined by the Title Company. 

(f) Final Settlement.  All prorations made pursuant to this Section 8 shall be a final 

settlement. 

9. Assignment.  Buyer may assign this Agreement and all of its rights and obligations under 

this Agreement to any entity which is affiliated with Buyer or any of the principals of Buyer with the consent 

of Seller, which consent shall not unreasonably be withheld.  

 

10. Representations and Warranties. 

 (a) Seller Representations and Warranties.  Seller represents and warrants that to the 

best of Seller’s actual knowledge the following are true and correct as of the Effective Date and shall be 

true and correct as of the Closing: 

(i) Litigation.  There are no actions, suits, claims or proceedings pending or 

threatened against the Property or Seller that would affect the Property or this Agreement. 

(ii) Condemnation.  There are no pending or threatened condemnation 

proceedings or litigation of any kind affecting the Property, or any part thereof. 

(iii) Violations; Defaults.  Seller has no knowledge that it is in violation of any 

term of any agreement, instrument, judgment, decree, or any order, statute, rule or governmental regulations 

applicable to it, that adversely affects the Property.  The execution, delivery and performance of, and 

compliance with, this Agreement by Seller will not be in conflict with or constitute a default under any term 
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of any agreement, instrument, judgment, decree, order, statute, rule or governmental regulation applicable 

to Seller. 

(iv) Hazardous Materials.  Seller has received no written notices from any 

government agency or employee, nor has Seller received any written notice from any other party with 

knowledge respecting environmental conditions at the Property, nor does Seller have any knowledge that: 

(A) the Property does not comply with any applicable governmental laws, regulations and requirements 

relating to environmental matters; (B) any Hazardous Materials are located on the Property or are being 

released into the environment, or discharged, placed or disposed of at, on or under the Property; and (C) 

any underground storage tanks are located on the Property or that the Property has ever been used as a 

landfill.  The term “Hazardous Materials” shall mean any substance, material, waste, gas or particulate 

matter which is regulated by any local governmental authority, the laws of the State in which the Property 

is located, or the United States Government. 

(v) Governmental Notices.  Seller has not received written notice from any 

governmental, quasi-governmental or private agency or party requiring or demanding the correction of any 

condition with respect to the Property.   

(vi) Property Documents.  The Property Documents provided to Buyer are 

complete, accurate, and (if applicable) in full force and effect, and that there are no others. 

(vii) Special Assessments.  No special assessments or special improvement 

districts that would impose special assessments on the Property are being formed or are proposed, provided 

however that nothing herein  shall limit or restrict the ability of Seller (1) to include, assess, or levy 

assessments against the Property as part of a future government action or (2) require financial guarantees 

from Buyer or a subsequent owner of the property for future improvements on or benefiting the Property. 

(viii) Bankruptcy.  Seller has not (A) made an assignment for the benefit of 

creditors; (B) filed or, to Seller’s knowledge, had filed against it any petition in bankruptcy; (C) suffered 

the appointment of a receiver to take possession of all or substantially all of its assets; or (D) suffered the 

attachment or other judicial seizure of all, or substantially all, of its assets. 

(ix) Undisclosed Matters.  There are no matters known to Seller, other than any 

matters which have been disclosed to Buyer in writing, which might have a material, adverse effect on the 

condition, repair, value, expense of operation or income potential of the Property or on Buyer’s intended 

use of the Property. 

(x) Third Party Rights.  Seller has not given or granted any third party any 

unrecorded right or option to acquire all or any portion of the Real Property. 

(xi) FIRPTA.  Seller is not a “foreign person,” as that term is used and defined 

in the Internal Revenue Code, Section 1445, as amended. 

(xii) No Leases.  There are no leases, licenses or other leasehold or possessory 

interests held by any person or entity with respect to the Property. 

All of the foregoing representations and warranties of Seller shall not be deemed merged into any 

instrument of conveyance delivered at Closing and will survive Closing for a period of one (1) year after 

the Closing Date, except in the event Buyer provides Seller with written notice of any claims prior to the 

end of such 1-year period, in which event Seller’s liability hereunder shall continue with respect to such 

claims until such time as (i) such claim(s) have been adjudicated by a court of competent jurisdiction 
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resulting in a final, non-appealable judgment (or, alternatively, the party entitled to appeal any judgment 

has waived the right to do so in writing), (ii) such claims have been settled pursuant to a written settlement 

agreement between Seller and Buyer (the “Survival Period”).   

  (b) Buyer’s Representations and Warranties.  Buyer represents and warrants that the 

following are true and correct as of the Effective Date and shall be true and correct as of the Closing: 

(i) Existence; Authorization.  Buyer is a limited liability company duly 

organized, validly existing, and in good standing under the laws of the State of Texas and has the full right, 

power and authority and has obtained any and all consents required to enter into this Agreement and 

consummate or cause to be consummated the purchase and sale transaction contemplated by this 

Agreement. This Agreement and all of the documents to be delivered by Buyer at Closing have been and 

will be properly executed and duly authorized by all requisite action on the part of Buyer in accordance 

with Buyer’s organizational documents. This Agreement constitutes the legal, valid, and binding 

obligations of the Buyer, enforceable against Buyer in accordance with its terms. 

(ii) Litigation.  To Buyer’s knowledge, there are no actions, suits or 

proceedings pending or threatened against Buyer that would affect this Agreement. 

 11. Default; Remedies. 

  (a) Default by Seller.  In the event of any default of this Agreement by Seller that is 

not cured within fourteen (14) days after written notice from Buyer (excepting Seller’s failure to timely 

complete the Closing, which shall be an immediate default by Seller not subject to any cure period), Buyer 

may: (i) elect to treat this Agreement as terminated, by providing written notice thereof to Seller, upon 

which termination the Deposit, and all interest accrued thereon, shall be returned to Buyer; or (ii) elect to 

treat this Agreement as being in full force and effect, and Buyer shall thereupon have the right of specific 

performance. 

(b) Default by Buyer.  In the event of any default of this Agreement by Buyer that is 

not cured within five (5) days after written notice from Seller, Seller may elect to treat this Agreement as 

terminated, by providing written notice thereof to Buyer, upon which termination the Deposit (to the extent 

received by the Title Company), together with interest accrued thereon, shall be forfeited by Buyer and 

retained by Seller as liquidated damages and as SELLER’S SOLE AND EXCLUSIVE remedy for Buyer’s 

breach of this Agreement.  Seller expressly waives the remedies of specific performance and any additional 

damages.  It is acknowledged and agreed to by the parties hereto that due to the difficulty, inconvenience 

and uncertainty of ascertaining actual damages for such breach by Buyer that retention of the Deposit, 

together with interest accrued thereon, by Seller as liquidated damages is a reasonable and fair estimate of 

damages.  The terms hereof shall not be deemed to preclude or limit those remedies that may be expressly 

set forth elsewhere in this Agreement. 

  (c) Additional Remedies.  The limitations on the parties’ remedies set forth in Section 

11(a) and Section 11(b) above, will not be deemed to prohibit either party from (i) seeking indemnification 

from the other for any matter with respect to which such other party has agreed to provide indemnification 

in this Agreement or from seeking damages from such other party in the event it fails or refuses to provide 

such indemnification; (ii) subject to Section 10(a) and Section 10(b) above, seeking damages for the other 

party’s breach of any representation or warranty; (iii) seeking damages or such equitable relief as may be 

available for the other party’s failure to perform after Closing hereunder any obligation hereunder which 

expressly survives Closing; or (iv) seeking damages or such equitable relief as may be available for the 

other party’s failure to perform after any termination of this Agreement any obligation hereunder which 
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expressly survives such termination; provided, however, that in no event whatsoever will either party be 

entitled to recover from the other any punitive, consequential or speculative damages in any of such events. 

 12. Survival.  It is expressly agreed and understood that all waivers, releases and limitations 

on damages in this Agreement shall survive the Closing (and shall not merge with title), termination or 

expiration of this Agreement and shall be binding upon the parties, their successors and assigns. 

13. Miscellaneous.   

(a) Broker Disclosure.  Members of Buyer are Brokers.  However, neither party shall 

be under any obligation to pay a commission to any agent or broker representing the other party in 

connection with Buyer’s acquisition of the Property.   

(b) Approval and Binding Effect.  This Agreement shall become effective only after 

it has been mutually executed by both parties.  Upon such mutual execution, this Agreement shall become 

a binding contract between Seller and Buyer and shall inure to the benefit of the heirs, representatives, 

successors and permitted assigns of said parties. 

(c) Captions and Gender.  The captions used herein are merely for easy reference and 

have no effect on this Agreement or the terms and conditions herein contained.  As used herein, the singular 

shall include the plural and the masculine shall include the feminine and neuter genders as appropriate. 

(d) Governing Law.  This Agreement is intended to be performed in the State in which 

the Property is located and shall be governed and construed in all respects in accordance with the laws of, 

applicable to, the State in which the Property is located. 

(e) Time of Essence.  Seller and Buyer agree that time is of the essence in the 

performance of each and every provision of this Agreement. 

(f) Entire Agreement.  This Agreement contains the entire agreement between the 

Parties with respect to the subject matter hereof.  In entering into this Agreement, neither party has relied 

upon any promise, representation or assurance of any nature except as specifically provided herein. 

(g) Amendments/Waiver. No amendment, change or modification of this Agreement 

shall be valid unless the same is in writing and signed by the party or parties to be bound. No waiver of any 

of the provisions of this Agreement shall be valid unless in writing and signed by the party against whom 

it is sought to be enforced. No waiver of any provision shall be deemed a continuing waiver of such 

provision or of this Agreement.  

(h) Computation of Time.  Unless otherwise expressly indicated in this Agreement, in 

computing any period of time herein, the date of the act or event from which the designated period of time 

begins to run shall not be included.  The last day of the period so computed shall be included unless it is a 

Saturday, Sunday or legal holiday, in which case the period of time shall run until the end of the next day 

which is not a Saturday, Sunday or legal holiday.  For the convenience of the parties, a calendar of critical 

dates (the “Critical Dates Calendar”) is attached hereto as Exhibit C. The Critical Dates Calendar is 

incorporated into this Agreement as defining the dates of the Investigation Period, Closing Date, and 

Subsequent Extension Dates, if any. 

(i) Attorney’s Fees.  In the event of any litigation arising out of or in connection with 

this Agreement, the prevailing party shall be awarded its reasonable attorneys’ fees, costs and expenses; 

provided that, such an award of attorney’s fees shall not exceed Fifteen Thousand and No/100 Dollars 
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($15,000.00). 

(j) Joint Preparation.  This Agreement will be deemed to have been prepared equally 

and jointly by the parties, and the normal rule of construction that any ambiguities be resolved against the 

drafting party shall not apply to the interpretation of this Agreement. 

(k) Escrow Instructions/Closing Instructions.  Seller and Buyer may execute and 

deliver to Title Company any additional or supplementary instructions (so-called “escrow instructions” or 

“closing instructions”) as they may deem necessary or convenient to implement the terms of this Agreement 

and close the transactions contemplated hereby; provided such instructions are consistent with and merely 

supplement this Agreement and shall not in any way modify, amend or supersede this Agreement.  

(l) Return of Deposit.  If Buyer timely terminates this Agreement pursuant to any right 

of termination granted to Buyer, within three (3) days thereafter, Seller shall execute and deliver to the Title 

Company such documents as may be required by the Title Company in order for the Title Company to 

return the Deposit to Buyer. 

(m) Counterparts; Electronic Signatures.  This Agreement may be executed in a 

number of identical counterparts.  Electronic signatures (i.e., signatures delivered via email or facsimile) 

shall be treated as if they were original signatures. 

(n) Further Assurances. In addition to the actions recited in this Agreement and 

contemplated to be performed, executed, and/or delivered by Seller and Buyer, Seller and Buyer agree to 

perform, execute and/or deliver or cause to be performed, executed and/or delivered at or after the Closing 

any and all such further acts, instruments, deeds and assurances as may be reasonably required to 

consummate the transactions contemplated hereby.  

(o) Survival.  This Section 13 shall survive Closing (and shall not merge with title), 

termination or expiration of this Agreement. 

14. Additional Provisions.   

(a) Normal Operation.  At all times prior to Closing, Seller shall operate and manage 

the Property in the normal and ordinary course and in accordance with all applicable federal, state and locals 

laws, ordinances and requirements, and maintain the Property in good order, condition and repair. 

(b) Insurance.  At all times prior to Closing, Seller shall maintain in full force and 

effect and pay all premiums on all fire and extended coverage and liability insurance policies covering any 

improvements on the Property as of the Effective Date. 

(c) Casualty.  If, at any time after the Effective Date and on or before the Closing Date, 

all or any portion of the Property is damaged or destroyed, by fire, flood, natural elements or other causes, 

then  Buyer shall have the right to elect: (i) to terminate this Agreement by written notice to Seller given at 

or prior to the Closing, whereupon the Title Company and Seller shall immediately return the Deposit and 

all interest accrued thereon to Buyer and, upon Buyer’s receipt thereof, neither party shall have any further 

rights against, or obligations to, the other under this Agreement, except as otherwise expressly specified 

herein, or (ii) to close the purchase of the Property in its condition on the Closing Date and receive a credit 

against the Purchase Price in the amount of any insurance deductible, and take an assignment of the 

insurance proceeds, in which event Seller shall assign such insurance proceeds to the Buyer and remit to 

Buyer any insurance proceeds already received by Seller. 
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(d) Condemnation.  If, at any time after the Effective Date and on or before the Closing 

Date, all or any portion of the Property is taken (or is the subject of a pending or threatened taking which 

has not yet been consummated) by one or more condemnation or eminent domain proceedings 

(“Condemnation”), then Buyer shall have the right to elect: (i) to terminate this Agreement by written notice 

to Seller given at or prior to the Closing, whereupon the Title Company and Seller shall immediately return 

the Deposit and all interest accrued thereon to Buyer and, upon Buyer’s receipt thereof, neither party shall 

have any further rights against, or obligations to, the other under this Agreement, except as otherwise 

expressly specified herein, or (ii) to close the purchase of the Property; provided, that, at the Closing, Seller 

shall pay to Buyer the amount of any award for or other proceeds on account of such Condemnation which 

have been actually paid to Seller prior to the Closing Date as a result of such Condemnation and, to the 

extent such award or proceeds have not been paid, Seller shall assign to Buyer at the Closing the rights of 

Seller to, and Buyer shall be entitled to receive and retain, all awards for the Condemnation of the Property 

or such portion thereof. 

(e) Material Adverse Change.  Notwithstanding anything contained herein to the 

contrary, if after expiration of the Inspection Period and prior to the Closing, a material adverse change 

occurs in the physical or environmental condition of the Property, then (i) if such change exists as a result 

of the act or omission of Seller or its employees, agents, contractors or representatives, then such event 

shall constitute a default by Seller and Buyer shall have the rights under Section 11 above, or (ii) if such 

change does not come into existence as a result of the act or omission of Seller or its employees, agents, 

contractors or representatives, Buyer shall have the option, in its sole and absolute discretion, to terminate 

this Agreement by providing written notice thereof to Seller, in which event neither party shall be in default 

of this Agreement.  Upon such termination, Seller shall cause the Title Company to return the Deposit to 

Buyer, together with any accrued interest thereon, and neither party shall have any further obligations 

hereunder except as otherwise expressly specified herein. 

(f) No Marketing.  From and after the expiration of the Inspection Period, Seller shall 

remove the Property from the market for sale, and not solicit, accept, entertain or enter into any negotiations 

or agreements with respect to the sale or disposition of any or all of the Property, or any interest therein, or 

sell, contribute or assign any interest in the Property. 

(g) Catastrophic Events.  If any lender is unable or refuses to close the financing of 

Buyer’s purchase of the Property as a result of any natural disasters, governmental restrictions (including 

the suspension of postal or other services), pandemics, wars or acts of terrorism (a “Catastrophic Event”), 

then Buyer shall have the right to extend the Closing Date for up to forty-five (45) days.  In addition, if a 

Catastrophic Event delays or prevents delivery of any of the documents or funds required to be delivered 

by Buyer or Seller for Closing, the Closing Date shall be extended for the period of such delay.   

 15. Notices.  All notices required to be given hereunder shall be in writing and shall be 

addressed as follows.  All notices shall be delivered by electronic mail, certified or registered mail; 

recognized overnight delivery service, or hand-delivery and shall be deemed effective upon: (i) 

transmission by electronic mail; (ii) on the second business day after being sent by certified or registered 

mail; (iii) on the first business day after deposit with a recognized overnight delivery service; or (iv) upon 

receipt by hand-delivery: 

 

 

 If to Seller:  City of Lansing, Kansas 

    SVN The Hurst Company 

    15004 Linden STE 100 

    Leawood, KS 66224     

    Attn: Mr. W. English Pope 
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    Phone: (913) 538-5568 

    Email: english.pope@svn.com 

 

With a copy to:  Adams Jones Law Firm, P.A. 

    1635 N. Waterfront Pkwy. Suite 200 

    Wichita, KS 67206 

    Attn: Jacque Butler 

    Phone: (316) 265-8591 

    Email: jbutler@adamsjones.com 

 

If to Buyer:  Texas NH Management LLC 

    3119 Quentin Road 

    Brooklyn, NY 11234 

    Attn: Mendy Shapiro 

    Email: mshapiro@msrealtygroup.net  

 

 With a copy to:  Corolla Capital Partners, LLC 

Attn: Robert Wells and Adam Bodeker 

    2208 Fowler Avenue 

    Jonesboro, AR 72491 

    Email: Robert.Wells@CorollaCapital.com 

    Email: Adam.Bodeker@CorollaCapital.com 

 

 A party’s address may be changed by written notice to the other party; provided, however, that no 

notice of a change of address shall be effective until actual receipt of such notice. 

  

16. Communications with Governmental Entities.  Seller agrees that Buyer may 

communicate directly with any governmental entities regarding this Agreement, the Property and Buyer’s 

intended development of the Property, as Buyer deems necessary or desirable in its sole and absolute 

discretion.  Seller agrees to cooperate with Buyer in connection with Buyer’s communications with such 

governmental entities.  Buyer shall not file any application with any governmental entity without Seller’s 

prior written approval, including, without limitation, any applications or other documents related to platting, 

site plan approval, permitting, or zoning issues; and Seller shall have no obligation to encumber or otherwise 

agree to any condition of approval of any entitlement associated with the Property. 

 

17. Section 1031 Exchange.  Either party may request to consummate the sale of the Property 

as part of a tax-deferred exchange (the “Exchange”) pursuant to Section 1031 of the Internal Revenue Code 

of 1986, as amended, provided that:  (A) all costs, fees, and expenses attendant to the Exchange shall be 

the sole responsibility of the requesting party; (B) the Closing shall not be delayed or affected by reason of 

the Exchange, nor shall the consummation or accomplishment of the Exchange be a condition precedent or 

condition subsequent to the requesting party’s obligations and covenants under this Agreement; and (C) the 

non-requesting party shall not be required to incur any cost or liability or to acquire or hold title to any real 

property other than the Real Property for purposes of consummating the Exchange.  The requesting party 

agrees to defend, indemnify, and hold the non-requesting party harmless from any liability, damages, or 

costs, including without limitation reasonable attorneys’ fees, that may result from such non-requesting 

party’s acquiescence to the Exchange. The non-requesting party shall not by this Agreement or 

acquiescence to the Exchange (i) have its rights under this Agreement, including those that survive Closing, 

affected or diminished in any manner, or (ii) be responsible for compliance with or be deemed to have 

warranted to the other party that the Exchange in fact complies with Section 1031 of the Internal Revenue 

Code or any other law or regulation.  The non-requesting party consents to the requesting party’s assigning 

this Agreement to its exchange facilitator provided that (a) the exchange facilitator strictly complies with 
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the requirements of this Section and the other provisions of this Agreement; and (b) the requesting party 

shall remain liable to the non-requesting party to fulfill all obligations of the requesting party under this 

Agreement after such assignment. 

 

18. Development Obligations.  

 

 (a)  Seller shall be responsible for stubbing the water and sewer lines to the Property 

subject to final approval from the Lansing City Council. Seller will assist Buyer in confirming the 

availability of all other non-municipal utilities such as gas, electricity and phone/fiber optic lines to the 

Property.  

 

 (b) Seller agrees to cooperate with Buyer in acquiring and granting easements to allow 

Buyer to drain its stormwater runoff into the existing detention basin and will grant any necessary drainage 

easements Buyer deems necessary.  Nothing herein shall require Seller to pursue or obtain easements or 

approvals for Property not owned by Seller. 

 

19. Sunset Clause.  Buyer agrees that the Tractor Supply Company store proposed for 

development on the Property shall be open for business no later than 36 months following Closing. If said 

store is not open for business by this date, at the option of Seller, the Property shall be deeded back to the 

City of Lansing by the Buyer and neither the Buyer nor Seller shall have any further obligations to the 

other. 

 

20. Restrictive Covenant Agreement.  Seller agrees that for so long as Tractor Supply 

Company’s (“TSC”) lease of the Property remains in effect and TSC is operating a retail store on the 

Property, unless otherwise agreed by TSC in writing that no portion of Seller’s adjacent property, more 

fully described on Exhibit “D” (the “Adjacent Property”), may be used for the operation of any business 

which, as its primary business, operates a retail store for the sale of equipment, supplies, or other products 

for the following: farm, ranch, and agricultural use. 

 

Buyer and Seller shall execute a Restrictive Covenant Agreement that includes the language 

included in the “Restrictive Covenant Agreement,” attached as Exhibit “E”. 

 

 

  

 

 

 

[SIGNATURE PAGE FOLLOWS] 

  

DocuSign Envelope ID: F9E55B37-3743-4FDC-8D57-F63CC494FB68



Page 15 of 15 

 IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the Effective 

Date. 

 

 

BUYER: 

 

      TEXAS NH MANAGEMENT LLC   

      a Texas limited liability company 

 

 

By:       

Name: Mendy Shapiro 

Title: Manager 

Date:        

 

     

 

SELLER: 

 

      CITY OF LANSING, KANSAS 

 

       

By:       

Name: Anthony R. McNeill 

Title: Mayor 

Date:        
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EXHIBIT A 

 

LEGAL DESCRIPTION 

 

 

A 4.44+/- acre tract known as Lot 2, Lansing Towne Centre Replat located on Centre Drive, 

Lansing, KS 66043 

 

 

Note:  A complete legal description of the Property will be furnished on or before Closing.
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EXHIBIT B 

 

PROPERTY DOCUMENTS 

 

All documents in Seller’s possession or control relating to the Property including, without limitation, the 

following: 

 

1. Property description and details, description of all assets being purchased. 

 

2. Copy of the most recent survey. 

 

3. Copies of any and all environmental audits and reports including any Phase I Environmental 

Reports. 

 

4. Soils reports. 

 

5. Copies of all licenses and permits. 

 

6. Confirmation of the current zoning for the property. 

 

7. Copies of any inspections from governmental agencies during the past year. 

 

8. Complaints, notices and citations from any governmental agencies. 

 

9. Current property and liability insurance policies, if any, and any insurance claims made by Seller 

with respect to the Property. 

 

10. Any and all lawsuits or threats of lawsuits, during the past year. 

 

11. Copies of all property tax bills and assessments, real and personal, for the past three (3) years. 

 

12. Utility bills (if any) for the prior three (3) years (if applicable). 

 

13. Copies of all Contracts. 

 

14. Preliminary title report (if available). 

 

15. Zoning and development plan approvals (if applicable). 

 

16. Any other information related to the Property in Seller’s possession or control. 

DocuSign Envelope ID: F9E55B37-3743-4FDC-8D57-F63CC494FB68



 

EXHIBIT C 

 

CRITICAL DATES CALENDAR 

 

Effective Date:    

 

Inspection Period: 180 Days Following Effective Date   

 

End of Initial Inspection Period: [Insert Date] 

 

Inspection Period Extension Option 1 – Additional 60 Days:  Expires [Insert Date] 

 

Inspection Period Extension Option 2 – Additional 60 Days:  Expires [Insert Date] 

 

Closing Date: [Insert Date]  

 

Closing Date with Extension Option 1: 

 

Closing Date with Extension Option 2: 
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EXHIBIT D 

 

SELLER’S ADJACENT PROPERTY 

 

Note:  The legal description for Seller’s Adjacent Property will be furnished prior to Closing. 
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EXHIBIT E 

 

RESTRICTIVE COVENANT AGREEMENT 

 

THIS RESTRICTIVE COVENANT AGREEMENT (this “Agreement”) is made effective as of 

the  day of  , 2023, by the City of Lansing, Leavenworth 

County, Kansas, a municipal corporation of the State of Kansas ( “City”), and Texas NH Management LLC, 

a Texas limited liability company (“Texas NH”). 

RECITALS 

 

A. City is the owner of the real property in the City of Lansing, Leavenworth County, Kansas, 

more particularly described on Exhibit “A” attached hereto (the “City Property”). 

 

B. Texas NH owns certain real property located in in the City of Lansing, Leavenworth County, 

Kansas, more particularly described on Exhibit “B” attached hereto (the “Texas NH 

Property”). 

 

C. The City Property and the Texas NH Property are herein collectively referred to as the 

“Property”. 

 

DECLARATION: 

 

NOW, THEREFORE, in consideration of One Dollar ($1.00) and other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, Texas NH and City hereby 

declare as follows: 

 

1. Restrictive Covenants Applicable to the Property.  The following restrictions shall apply to 

the Property: 

 

(a) No more than one (1) building shall be constructed or located on the City Property 

unless the City Property is subdivided in which case no more than one (1) building 

shall be constructed or located on each subdivided lot. 

 

(b) All rooftop mechanical equipment shall be properly screened. 

 

(c) All parking required for a Tract shall be contained within such Tract. Nothing 

contained within this Agreement shall be construed to grant or convey any cross- 

parking rights on or between the Texas NH Property and the City Property. 

 

(d) During any initial construction of any part of the Property, and during any 

subsequent maintenance, repair or replacement thereof: 

 

(i) all construction shall be conducted expeditiously and in such a manner as to not 

adversely affect business operations conducted on or visibility of the Property; and 
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(ii) all construction materials, equipment and parking shall be kept neat so as to not 

detract from business operations on the Property, and all such construction 

materials, equipment and parking shall be restricted to the lot on which such 

construction, maintenance, repair and replacement is being performed; and a 

separate construction entrance must be obtained and used to the extent reasonably 

possible for any construction on the Property in lieu of using the Access Easement 

Area. 

 

(e) Until such time as buildings and other improvements are constructed on the 

Property, each lot owner shall install and maintain appropriate ground cover and 

erosion control, including the obligation of keeping the grass properly cut, free from 

weeds and trash, and otherwise neat and attractive in appearance and in a condition 

that will not detract from business operations on the Property. 

 

(f) So long as Tractor Supply Company, a Delaware corporation (“TSC”), its 

subsidiaries, affiliates, successors and assigns, shall lease or own all or any portion 

of the Texas NH Property, the owner of the City Property and its respective tenants 

and subtenants (the “Non TSC Operators”) shall not sell, lease, rent, occupy or 

allow any portion of the City Property to be occupied, for the purpose of selling or 

offering for sale those items which support a farm/ranch/rural/do-it-yourself 

lifestyle, including: (i) tractor and equipment repair and maintenance supplies; (ii) 

farm fencing; (iii) livestock gates; (iv) livestock feeding systems; (v) animal and 

pet feed and health/maintenance products for pets or livestock (including but not 

limited to: dog, cat, bird, horse, cattle, goat, pig, fowl, rabbits, equine and livestock); 

(vi) western wear and boots; (vii) outdoor work wear (similar to and specifically 

including Carhartt products) and boots; (viii) horse and rider tack and equipment; 

(ix) bird feed, housing and related products; (x) lawn and garden goods and 

equipment (including but not limited to, live plants, shrubs, flowers and trees, 

push/riding mowers, mow-n-vacs, garden carts and gardening tools, snow blowers, 

chippers and shredders, wheel barrows, and log splitters); (xi) hardware; (xii) power 

tools; (xiii) welders and welding supplies; (xiv) open and closed trailers; (xv) 3-point 

equipment; (xvi) truck and trailer accessories (including truck tool boxes, and trailer 

hitches and connections); (xvii) hay and forage; (xviii) bulk propane and welding 

gas; (xix) pedal boats and motorized vehicles (including ATVs, mini-bikes, dirt 

bikes, scooters and UTVs); (xx) pet grooming and washing services; and (xxi) a pet 

veterinary care clinic (collectively, the “Restricted Products”). Declarant covenants 

and agrees this exclusive use covenant further prohibits the use of all or any portion 

of the City Property as a fulfillment center for selling, offering for sale, receiving, 

storing, retrieving or distributing Restricted Products ordered, purchased or sold 

through intra-store sales or online, catalog, or digitally-generated means, and such 

prohibition includes, without limitation, the use of lockers, lock-boxes and other 

systems associated with any “buy-online-pick-up-in-store,“ “click and collect” or 

similar concept (the “Online Retail Restriction”). This restriction shall not prevent 

the Non TSC Operators from selling Restricted Products as an incidental part of its 

other and principal business so long as the total number of square feet devoted by 

such Non TSC Operators to the display for sale of Restricted Products does not 

exceed five percent (5%) of the total number of square feet of space used for 

merchandise display by such Non TSC Operators (including one-half (1/2) of the 

aisle space adjacent to any display area) (the “De Minimis Sales Exception”); 

provided however, the De Minimis Sales Exception shall not apply to, or in any way 

DocuSign Envelope ID: F9E55B37-3743-4FDC-8D57-F63CC494FB68



 

provide relief from, the absolute prohibition of the Online Retail Restriction 

relative to Restricted Products. 

 

(g) The Non TSC Operators and the owner of the City Property their tenants and 

subtenants, shall not sell, lease, rent, occupy or allow any portion of the Property to 

be occupied, for the purpose of: (i) livestock slaughter or feeding, (ii) fireworks or 

explosives storage, distribution or manufacture, (iii) any use which would require a 

license from the Nuclear Regulatory Commission, (iv) biological or hazardous 

waste incineration, (v) scrap material accumulation, storage or sales, (vi) smelting, 

(vii) a rendering plant, (viii) the principal use being the manufacture, distribution, 

storage, treatment, incineration or disposal of chemicals, petroleum products, 

solvents, hazardous waste or other hazardous materials, (ix) a cement or asphalt 

plant, (x) a crematorium, (xi) a dry cleaning plant or central laundry facility, (xii) 

the manufacture, storage, distribution, production, sale of or any use involving 

pornographic materials or items, (xiii) any establishment featuring nude, topless or 

partially-clad dancing, or (xiv) a night club or dance hall. 

 

(h) The Non TSC Operators shall not sell, lease, rent, occupy or allow any portion of 

the City Property to be occupied for (i) the sale or use of marijuana, whether sold 

by prescription for medical use or otherwise, or the sale or use of any other 

recreational drug or of drug paraphernalia; provided nothing herein shall be deemed 

to exclude the sale of prescription drugs (other than marijuana) by a licensed 

pharmacy or the legal sale of alcohol, (ii) any purpose that may employ large 

numbers of personnel such as a call center or training center, or (iii) for uses that 

may adversely affect customer parking availability and/or customer access to the 

Texas NH Property, such as without limitation a church, movie theatre, bowling 

alley, pool hall, skating rink, school, adult entertainment facility, health club, fitness 

center, video store, or game room; provided, however, that the City Property may 

be used for a restaurant, a cafeteria or a grocery store so long as such use otherwise 

complies with the terms of this Agreement. 

 

2. Remedies. 

 

(a) In the event that any owner of all or any portion of the Property shall fail to perform 

its obligations under this Agreement or otherwise breach the terms of this 

Agreement (the “Defaulting Party”), any non-defaulting owner (the “Non- 

defaulting Party”) of all or any portion of the Property may notify the Defaulting 

Party and shall specify the breach. If such failure or breach is not cured within 

fifteen (15) days after receipt of such notice, then such Non-defaulting Party shall 

have the right to cure the failure or breach, and recover all actual and reasonable 

costs and expenses related thereto from the Defaulting Party. Notwithstanding the 

foregoing, in the event that the failure or breach creates an imminent danger of 

damage to persons or properties, or jeopardizes the access to any portion of the 

Property, no notice shall be required prior to the Non-defaulting Party commencing 

such work or commencing a cure. Any monetary amounts due and payable to the 

Non-defaulting Party pursuant to this Agreement shall be paid within ten (10) days 

from the date the Defaulting Party is notified of the amounts due. It is expressly 

agreed that no breach of this Agreement shall entitle any party hereto to cancel, 

rescind or otherwise terminate this Agreement. Such limitation, however, shall not 
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affect in any manner any other rights or remedies which such party may have 

hereunder by reason of such breach. 

 

(b) Costs and expenses accruing pursuant to Section 2.(a) and any other payments due 

under this Agreement and not timely paid shall constitute a lien against the 

Defaulting Party’s Property. The lien shall attach and take effect only upon, and 

have priority from and after, recordation of a claim of lien against the portion of 

Property in question in the county recorder’s office by the Non-defaulting Party. 

The claim of lien shall include the following: (i) the name of the lien claimant; (ii) 

a statement concerning the basis for the claim of lien and identifying the lien 

claimant; (iii) an identification of the Defaulting Party against which the lien is 

claimed; (iv) a description of the portion of the Property against which the lien is 

claimed; (v) a description of the work performed which has given rise to the claim 

of lien and a statement itemizing the amount thereof; and (vi) a statement that the 

lien is claimed pursuant to the provisions of this Agreement, reciting the document 

number and date of recording of this Agreement. The claim of lien shall be 

acknowledged and contain a certificate that a copy thereof has been served upon 

the Defaulting Party against whom the lien is claimed, by personal service or by 

mailing pursuant to the notice provisions hereof. The lien so claimed shall attach 

from the date of recording solely in the amount claimed thereby and may be 

enforced in any judicial proceeding allowed by law, including, without limitation, 

suit in the nature of a suit to foreclose a mortgage or mechanic’s lien under the 

applicable provisions of the law of the State of Kansas. 

 

3. Miscellaneous. 

 

(a) Agreement. The Property shall be held, sold and conveyed together with and 

subject to the terms and conditions of this Agreement. 

 

(b) Constructive Notice and Acceptance. Every person or legal entity who or which 

will hereafter own or acquire any right, title, interest or estate in or to any portion of the Property, 

whether or not such interest is reflected upon the public records of Leavenworth County, State of 

Kansas, will be conclusively deemed to have consented and agreed to each and every term and 

condition contained herein, whether or not any reference to this Agreement is contained in the 

document or instrument pursuant to which such person or legal entity will have acquired such right, 

title, interest or estate in the Property or any portion thereof. 

 

(c) Effect of Invalidation. If any particular provision of this Agreement is held to be 

invalid by any court, the validity of such provision will not affect the validity of the remaining 

provisions hereof. 

 

(d) Applicable Law. This Agreement shall be governed by and construed in accordance 

with the laws of the State of Kansas. 

 

(e) No Public Dedication. Nothing contained in this Agreement shall be deemed to be 

a gift or dedication of any property affected hereby, or any portion thereof, to or for the general 

public or for any public use or purpose whatsoever, it being the intention of the Declarant and its 
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successors and assigns in ownership of the Property that this Agreement shall be strictly limited to 

and for the purposes herein expressed, solely for the benefit of the Texas NH and the City and their 

successors and assigns in ownership of any portion of the Property. Nothing contained in this 

Agreement, expressed or implied, shall confer upon any person, other than Texas NH and the City 

and their respective successors and assigns in ownership of any portion of the Property any rights or 

remedies under or by reason of this Agreement. 

 

(f) Merger. In the event any party shall now or hereafter own, acquire or otherwise 

take title to the Property, this Agreement shall survive and shall not be terminated or defeated by 

any doctrine of merger. 

 

(g) Covenants Running with the Land. The restrictions and covenants made herein, 

shall constitute covenants running with the land 

 

TO HAVE AND TO HOLD unto Declarant and its successors and assigns in ownership of all 

or any portion of the Property, forever. 

 

[Signature Page Follows] 
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 IN WITNESS WHEREOF, the undersigned have executed this Amendment on this _____ day of 

_____________, 2023. 

 

      CITY OF LANSING, KANSAS 
      a municipal corporation of the State of Kansas  

 

      By:        

      Name:         

      Title:        

 

 

STATE OF KANSAS   § 

     § 

COUNTY OF  LEAVENWORTH § 

 

 This instrument was acknowledged before me on the _____ day of __________, 2023, by 

_______________, ________________ of the City of Lansing, Kansas, a Municipal Corporation of the 

State of Kansas, to me know to be the person who execute the foregoing instrument on behalf of said 

Municipal Corporation of the State of Kansas, and acknowledged that said Municipal Corporation of the 

State of Kansas executed the same as its free act and deed. 

 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ______________ day of _____, 2023. 

 

 

      ____________________________________ 

      Notary Public in and for the State of Kansas 
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       Texas NH Management LLC 
       a Texas limited liability company 

 

       By: ________________________________ 

       Name:  Mendy Shapiro 

       Title: Managing Member 

 

 

STATE OF NEW YORK  § 

     § 

COUNTY OF KINGS   § 

 

 This instrument was acknowledged before me on the _____ day of __________, 2023, by Mendy 

Shapiro, Managing Member of Texas NH Management LLC, a Texas limited liability company, on 

behalf of said limited liability company. 

 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ______________ day of ______, 2023. 

 

 

      ____________________________________ 

      Notary Public in and for the State of New York 
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	3. Title Matters.
	(a) Closing Date.  Closing of the purchase and sale of the Property (the “Closing”) shall occur on the date set forth on Exhibit C, which is thirty (30) days following the expiration of the Inspection Period or any extensions thereof, or at such other...
	(b) Seller’s Closing Deliveries.  At the Closing, Seller shall deliver or cause to be delivered to the Title Company the following:
	(i) Deed.  The Deed, which shall convey to Buyer all of Seller’s right, title and interest in and to the Property, in the condition described in Section 3(d) above.
	(ii) Assignment of Contracts and Other Property Rights.  An assignment and assumption of the Contracts and the Other Property Rights (to the extent the same are not transferred by the Deed) from Seller for the Property, transferring all of Seller’s in...
	(iii) Updated Certificate.  If requested by Buyer or the Title Company, a certificate signed by Seller confirming that the representations and warranties contained in Section 10(a) of this Agreement are true, accurate and complete as of the Closing Date.
	(iv) Non-Foreign Status Affidavit.  A non-foreign status affidavit as required by Section 1445 of the Internal Revenue Code, fully executed and acknowledged (if required) by Seller.
	(v) 1099.  An IRS Form 1099, fully executed and acknowledged (if required) by Seller.
	(vi) Evidence of Authority.  Documentation to establish to the Title Company’s reasonable satisfaction the due authorization of Seller’s sale of the Property and Seller’s delivery of the documents required to be delivered by Seller pursuant to this Ag...
	(vii) Property Files. (1) To the extent in the possession of Seller, (A) the original (or, if unavailable, a copy) of the existing certificate or certificates of occupancy for the Property, and (B) all original (or, if unavailable, copies of) certific...
	(viii) Original Documents.  Originals or, if originals are not available, copies, of all Contracts (accepted by Buyer) relating to the Property in effect on the Closing Date which are in the possession of Seller, which shall remain at the Property at ...
	(ix) Title Company Requirements.  Such fully executed title affidavits or certifications and other documentation required to satisfy the requirements set forth on the Commitment from Seller to the Title Company, to the extent required by the Title Com...
	(x) Other Documents.  Closing statements, any documents required to close the transaction contemplated by this Agreement in accordance with its terms under the laws of the locality in which the property is located and such other documents as may be ag...
	(c) Buyer Closing Deliveries.  At the Closing, Buyer shall deliver or cause to be delivered to the Title Company the following:
	(i) Purchase Price.  The Purchase Price, as provided by Section 2(b) above, plus any other amounts required to be paid by Buyer at Closing.
	(ii) Evidence of Authority.  Documentation to establish to the Title Company’s reasonable satisfaction the due authorization of Buyer’s acquisition of the Property and Buyer’s delivery of the documents required to be delivered by Buyer pursuant to thi...
	(iii) Other Documents.  Closing statements, any documents required to close the transaction contemplated by this Agreement in accordance with its terms under the laws of  the locality in which the property is located and such other documents as may be...
	(d) Delivery of Deed.  Effective upon delivery of the Deed, possession and risk of loss to the Property shall pass from Seller to Buyer.
	(e) Closing Costs.  The costs of the Closing shall be paid as follows:
	(i) Title Policy.  Buyer shall pay the costs for Buyer’s owner’s title insurance policy (including the extended coverage premium to delete the standard preprinted exceptions).
	(ii) Removal of Liens.  Seller shall pay the costs associated with removing any monetary liens and encumbrances affecting the Property.
	(iii) Recording Costs.  Buyer shall pay for all recording costs relating to the Deed, and Buyer shall pay for all recording costs related to any loan documents of Buyer.
	(iv) Escrow Fees.  The Title Company’s closing and escrow fees shall be divided equally between Seller and Buyer.
	(v) Documentary Fees.  Any state and/or county documentary taxes or fees levied with respect to the conveyance of the Property shall be divided equally between Seller and Buyer.
	(vi) Attorneys’ Fees.  Each party shall pay its own attorneys’ fees.
	(vii) Other Costs.  Any other costs associated with the Closing shall be paid and allocated between the parties in accordance with the custom for similar real estate transactions occurring within locality in which the property is located, as reasonabl...
	(i) Litigation.  There are no actions, suits, claims or proceedings pending or threatened against the Property or Seller that would affect the Property or this Agreement.
	(ii) Condemnation.  There are no pending or threatened condemnation proceedings or litigation of any kind affecting the Property, or any part thereof.
	(iii) Violations; Defaults.  Seller has no knowledge that it is in violation of any term of any agreement, instrument, judgment, decree, or any order, statute, rule or governmental regulations applicable to it, that adversely affects the Property.  Th...
	(iv) Hazardous Materials.  Seller has received no written notices from any government agency or employee, nor has Seller received any written notice from any other party with knowledge respecting environmental conditions at the Property, nor does Sell...
	(v) Governmental Notices.  Seller has not received written notice from any governmental, quasi-governmental or private agency or party requiring or demanding the correction of any condition with respect to the Property.
	(vi) Property Documents.  The Property Documents provided to Buyer are complete, accurate, and (if applicable) in full force and effect, and that there are no others.
	(vii) Special Assessments.  No special assessments or special improvement districts that would impose special assessments on the Property are being formed or are proposed, provided however that nothing herein  shall limit or restrict the ability of Se...
	(viii) Bankruptcy.  Seller has not (A) made an assignment for the benefit of creditors; (B) filed or, to Seller’s knowledge, had filed against it any petition in bankruptcy; (C) suffered the appointment of a receiver to take possession of all or subst...
	(ix) Undisclosed Matters.  There are no matters known to Seller, other than any matters which have been disclosed to Buyer in writing, which might have a material, adverse effect on the condition, repair, value, expense of operation or income potentia...
	(x) Third Party Rights.  Seller has not given or granted any third party any unrecorded right or option to acquire all or any portion of the Real Property.
	(xi) FIRPTA.  Seller is not a “foreign person,” as that term is used and defined in the Internal Revenue Code, Section 1445, as amended.
	(xii) No Leases.  There are no leases, licenses or other leasehold or possessory interests held by any person or entity with respect to the Property.

	(b) Buyer’s Representations and Warranties.  Buyer represents and warrants that the following are true and correct as of the Effective Date and shall be true and correct as of the Closing:
	(i) Existence; Authorization.  Buyer is a limited liability company duly organized, validly existing, and in good standing under the laws of the State of Texas and has the full right, power and authority and has obtained any and all consents required ...
	(ii) Litigation.  To Buyer’s knowledge, there are no actions, suits or proceedings pending or threatened against Buyer that would affect this Agreement.
	(a) Default by Seller.  In the event of any default of this Agreement by Seller that is not cured within fourteen (14) days after written notice from Buyer (excepting Seller’s failure to timely complete the Closing, which shall be an immediate defau...
	(b) Default by Buyer.  In the event of any default of this Agreement by Buyer that is not cured within five (5) days after written notice from Seller, Seller may elect to treat this Agreement as terminated, by providing written notice thereof to Buyer...
	(c) Additional Remedies.  The limitations on the parties’ remedies set forth in Section 11(a) and Section 11(b) above, will not be deemed to prohibit either party from (i) seeking indemnification from the other for any matter with respect to which s...
	12. Survival.  It is expressly agreed and understood that all waivers, releases and limitations on damages in this Agreement shall survive the Closing (and shall not merge with title), termination or expiration of this Agreement and shall be binding ...

	14. Additional Provisions.
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