
CITY COUNCIL MEETING AGENDA MEMO 

Meeting Date: March 4, 2024 Staff Member/Dept: Planning and Building Department 

Agenda Item: Review and make a determination of Administrative Appeal P22-056B of the Planning and Zoning 
Commission and Planning Director’s Determination. 

  Policy Analysis and Background (non-consent items only): 
Background 
This is an administrative appeal to the City Council of a determination by the Planning and Zoning 
Commission. The appeal was filed by the Applicant, Scott and Julie Lynch & Yah Bernier and Elizabeth 
McCaw, & Distrustful Ernest Revocable Trust, represented by Jim Laski of Lawson Laski Clark. 

The matter generally concerns the design review process, in particular the interplay between the 
preliminary design review and the full/final design review as relate to timing and applicability of City 
ordinances, in particular Ordinance 1234. The details of these issues are presented in the attachments to 
this report as listed below. 

Procedural Status 
This is an administrative appeal of decisions or determinations of the Planning and Zoning Commission, as is 
provided for in Ketchum Municipal Code §17.144.020. This matter was scheduled by the City Attorney, 
along with approving deadlines for submission of memorandum, by agreement of the parties involved and 
approval of the Council. The three memoranda have been timely submitted and are provided for the 
Council’s review as attachments to this report.

From a process perspective, the Council can focus its review primarily on those memoranda and their 
arguments. The Council is reviewing these arguments and addressing interpretation questions in a quasi-
judicial role. The remainder of any accompanying documents are the Record, which may include application 
documents, minutes, staff reports, etc., and are available primarily as resources or for purposes of 
reference within arguments to evaluate the factual background. The full Record, including meeting 
transcripts, is available on the city’s website and can be viewed by clicking the link below: 
https://www.ketchumidaho.org/planning-building/project/sawtooth-serenade-260-n-1st-ave  

This is an administrative appeal hearing. Oral arguments will be presented by the involved parties only: Mr. 
Laski for Appellant/Applicant and City Attorney Matt Johnson for the Planning and Zoning Commission. The 
presenting parties and supporting staff will be available for questions. This is not a public hearing and there 
is no public comment as part of the process. Comments or input to Council members outside the appeal 
hearing are discouraged, and if any is received should be disclosed by that Council member at the start of 
the hearing. 

https://www.ketchumidaho.org/planning-building/project/sawtooth-serenade-260-n-1st-ave
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During the hearing, the Council, at its discretion, is welcome to ask questions of staff or the parties as may 
be helpful to deliberation. It is encouraged to handle most questions for a party during their portion of the 
hearing. The order of presentation will be Appellant/Applicant, Director/Respondent, and then an Appellant 
rebuttal if desired. Any further presentation or answers to questions will be at the discretion of the Council. 

Standard of Review: 
Since the Council does not hear administrative appeals frequently, a common question when they do arise 
is as to the applicable standard of review. Standard of review is a legal term guiding the discretion (or not) 
of the review and decision with respect to use of the Record and, in particular, whether or not to consider 
new additional information. In this situation, it is important for the Council to understand the standard of 
review as defined in KMC §17.144.010(C): 

Authority of council. Upon hearing the appeal, the council shall consider only matters which were previously 
considered by the Commission as evidenced by the record, the order, requirement, decision or 
determination of the Commission and the notice of appeal, together with oral presentation and written 
legal arguments by the appellant, the applicant, if different than the appellant, and the Commission and/or 
staff representing the Commission. The council shall not consider any new facts or evidence at this point. 
The council may affirm, reverse or modify, in whole or in part, the order, requirement, decision or 
determination of the Commission. Furthermore, the council may remand the application to the Commission 
for further consideration with regard to specific criteria stated by the council. 

While arguments, per the memoranda of the parties, are considered, there should not be new factual 
information considered or weighed that was not part of the Record. 

Decision Options: 
As indicated in the last sentences of KMC §17.144.020(C) – see above – upon review and deliberation, the 
Council may decide from the following on the underlying Planning and Zoning Commission decisions: affirm, 
reverse, modify in whole or in part, and/or remand the application back to the Planning and Zoning 
Commission with direction. Per KMC §17.144.020(D), the Council must issue a written decision within 30 
days of this hearing. Typically, the Council will indicate a decision, or at least direction, for legal counsel to 
prepare a full draft written decision for final approval and decision at a future meeting within that 30-day 
time period. 

  Sustainability Impact: 
Not applicable 

  Financial Impact: 
None OR Adequate funds exist in account: None 

  Attachments: 
1. Application to Appeal Planning and Zoning Commission Determination
2. Appellant Brief with exhibits – February 20, 2024
3. Response Brief with exhibits – February 26, 2024
4. Appellant Response Brief - February 29, 2024
5. Full Record - https://www.ketchumidaho.org/planning-building/project/sawtooth-serenade-260-n-

1st-ave

https://www.ketchumidaho.org/planning-building/project/sawtooth-serenade-260-n-1st-ave
https://www.ketchumidaho.org/planning-building/project/sawtooth-serenade-260-n-1st-ave
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BEFORE THE CITY COUNCIL 
OF THE  

CITY OF KETCHUM 
 

In the Matter of the Administrative  ) 
Appeal of:      ) 
       )  APPLICANT/APPELLANT 
Scott and Julie Lynch, Yahn Bernier )  APPEAL BRIEF 
and Elizabeth McCaw, and the  ) 
Distrustful Ernest Revocable Trust,  ) 
for the Sawtooth Serenade   ) 
(Applicant / Appellant)    ) 
 
Of the Decision of the Planning and 
Zoning Commission 
 
 
 
 On behalf of Scott and Julie Lynch, and Yahn Bernier and Beth McCaw and 

Distrustful Ernest Revocable Trust (collectively, ”Appellants” or “Applicants”), this 

Memorandum is made in Support of their Notice of Appeal of the City of Ketchum Planning 

& Zoning Commission’s (“Planning Commission”) Findings of Fact, Conclusions of Law, 

and Decision dated November 30, 2023 (the “Decision”) regarding the Sawtooth 

Serenade Development (the “Project”) in which the Planning Commission affirmed the 

Staff Determination dated August 24, 2023 (“Determination Letter”) finding that Ketchum’s 

Interim Ordinance 1234 (“Ordinance 1234”) applies to Applicants’ Application for Design 

Review under Ketchum Municipal Code (“KMC”) §17.96, which was deemed complete 

prior to Ordinance 1234, and such application is null and void pursuant to Section 3 of 

Ordinance 1234.   

  

 This is a case about the legal issue of vesting – and the processing of a Project 

through the Design Review process that, by all accounts, vested prior to the adoption of 

Ordinance 1234 by the City.  Vesting simply establishes the zoning and regulatory 

framework under which a project will be evaluated.  Vested rights are established at the 

time an application is deemed substantially complete by the Municipality.  When the 

zoning or regulatory frameworks change, vested rights are sometimes referred to as 

“grandfathered” under the framework applicable at the time the application was filed. 
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 This is also a case about the lengths, both subtle and bold, the City’s planning staff 

has taken to prevent a project that it does not like from proceeding, despite the fact that 

the Project meets all objective requirements of the law in effect at the time of application.  

In fact, the record shows the City repeatedly delayed implementing vesting language 

consistent with Idaho law in drafting the ordinance, in the hopes that Applicants’ Project 

would not vest.  As that became less feasible, City staff focused on manipulating the 

interpretation of prospective sunset or expiration language incorporated into the 

ordinance as a means to limit the “grandfathering” of vested applications and misled the 

Planning Commission with respect to other pending applications, all to the detriment of 

the Project.   

 

 Based on the arguments set forth herein, as well as those set forth in Applicants’ 

Letter of Appeal to the Planning Commission dated September 7, 2023 and Applicants’ 

Response Memorandum to the Planning Commission dated November 9, 2023, both of 

which are submitted as exhibits hereto and incorporated herein by this reference, the City 

Council should reverse the Decision of the Planning Commission and allow Applicants’ 

Project to proceed through the KMC Chapter 17.96 Design Review Process. 

 

Relevant History 
 In order to better put the matter in context, below is a timeline of events: 

• March 2019: Applicants purchase the unimproved property located at 260 

1st St. 

• January 2020: Applicants engage design team to start work on the Project. 

• February 2020: Applicant’s design team has initial discussions with the City 

of Ketchum Planning Department (the “Planning Department”). 

• August 11, 2022: Applicants submit their first Preapplication Design Review 

submittal to the Planning Staff under KMC Chapter 17.96 

• August 16, 2022: the Planning Commission holds its ONLY hearing on draft 

Ordinance 1234 and refers it to Ketchum City Council (“City Council”) for 

review, with guidance for staff to revise Section 1 so “current Pre-Application 
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Design Review applications deemed complete would not be subject to the 

interim ordinance . . ..”  See Minutes of August 16, 2022 P&Z Meeting 

attached as Exhibit 1; Transcript of August 16, 2022 P&Z Meeting attached 

as Exhibit 2.  

• September 16, 2022: 36 days after filing, Planning Department issues a 

Completeness Letter for Applicants’ first Preapplication Design Review 

submittal deeming it incomplete.  See September 16, 2022 Completeness 

Letter attached as Exhibit 3.   

• September 19, 2022: City Council holds its first hearing on draft Ordinance 

1234 and makes first reading of the Ordinance.  See Minutes of September 

19, 2022 Council Meeting attached as Exhibit 4; Transcript of September 

19, 2022 Council Meeting attached as Exhibit 5. 

• September 30, 2022: Applicants resubmit their Preapplication Design 

Review application addressing 14 issues raised in the September 16 

Completeness Letter. 

• October 3, 2022: City Council holds its second hearing on draft Ordinance 

1234 and makes second reading of the proposed Ordinance. Revisions to 

vesting provisions are suggested by the City Attorney and approved by the 

Council.  See Minutes of October 3, 2022 Council Meeting attached as 

Exhibit 6; Transcript of October 3, 2022 Council Meeting attached as Exhibit 

7. 

• October 11, 2022: In email, the City Attorney assures Applicants’ attorney 

the revisions to draft Ordinance 1234 will provide for vesting based on 

Preapplication being “substantially complete.”  See October 11, 2022 Email 

Correspondence with the City Attorney attached as Exhibit 8. 

• October 17, 2022: 18 days after resubmission, the Planning Department 

issues a Completeness Letter for Applicants’ Preapplication Design Review 

resubmittal deeming it complete.  See October 17, 2022 Completeness 

Letter attached as Exhibit 9.   

• October 17, 2022: City Council approves revised Ordinance 1234 and 

makes final reading. 
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• October 18, 2022: Planning Staff sends emails to two OTHER applicants, 

but not the Applicants, advising of City position that preapplication design 

review previously vested under 17.96 required filing of design review 

application within 180 calendar days of last Planning Commission review 

meeting.  See October 18, 2022 City Correspondence with the Perry 

Building Development attached as Exhibit 10; October 18, 2022 City 

Correspondence with the 4th and Main Development attached as Exhibit 11.  

• January 9, 2023: Public notice published by Planning Staff for Applicants’ 

Preapplication Design Review meeting with the Planning Commission. 

• January 24, 2023:  Applicants’ Preapplication Design Review Meeting held 

with the Planning Commission.  The Planning Commission votes to allow 

Applicants’ Project to proceed to Final Design Review.  See Minutes of 

January 24, 2023 P&Z Meeting attached as Exhibit 12; January 24, 2023 

Staff Report attached as Exhibit 13. 

• August 7, 2023: After diligently working to incorporate Planning Commission 

comments from Preapplication Design Review and meet other 

requirements of the Planning Staff, Applicants submit their Final Design 

Review application. 

• August 24, 2023: Planning Department issues Determination Letter to 

Applicants, declaring Applicants’ Preapplication Design Review to be null 

and void pursuant to Ordinance 1234. See Determination Letter attached 

as Exhibit 14. 

• September 7, 2023, Applicants appeal the Determination Letter to the 

Planning Commission.  See Letter of Appeal attached as Exhibit 15.   

• November 3, 2023: Planning Department submits an Administrator Reply 

Brief in response to Applicants’ Appeal Letter.  See Administrator Reply Brief 

attached as Exhibit 16. 

• November 9, 2023: Applicants file Response Memorandum to the 

Administrator’s Reply Brief.  See Response Memorandum attached as 

Exhibit 17. 
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• November 14, 2023: the Planning Commission holds Appeal Hearing (the 

“Appeal Hearing”) for the Applicants’ Project.  At the conclusion of the 

hearing, the Planning Commission votes 4-1 to affirm the Determination 

Letter.  See Transcript of November 14, 2023 Appeal Hearing attached as 

Exhibit 18. 

• November 28, 2023: Planning Commission finalizes and adopts their 

Decision.  See Transcript of November 28, 2023 P&Z Decision Hearing 

attached as Exhibit 19. 

• November 30, 2023: Decision is signed and issued.  See Decision attached 

as Exhibit 20. 

• December 11, 2023: Applicants timely file their notice of appeal of the 

Commission’s Decision to the City Council. 

 

SUMMARY OF FACTS 
 The Applicants purchased the unimproved property located at 260 1st St in 

Ketchum in March 2019.  They began working on the Project in January 2020 with the 

ultimate goal of building a future home for their two families in downtown Ketchum.  

Preliminary discussions with the Ketchum Planning Department began as early as 

February 2020.  Since beginning work, the Applicants have invested over 2500-man 

hours of professional time over more than three years to develop a project conforming to 

all the requirements of the Ketchum Municipal Code. Indeed, work on the Project began 

long before discussions of an interim ordinance, Ordinance 1234, started taking place in 

March 2022, which, among other things, would preclude the Applicants’ Project as 

planned.   

  

 After years of work, in a race to beat the adoption of Ordinance 1234, Applicants 

submitted a complete Preapplication Design Review application to the Planning 

Department on August 11, 2022.  However, that Preapplication was deemed incomplete 

more than a month later, on September 16, 2022.  After addressing 14 comments and 

required actions from the Planning Department, Applicant’s resubmitted their application 

on September 30, 2022.  Over two weeks later, the Planning Department found that the 
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additional work Applicants completed met the requirements needed for the Project 

application to be deemed “complete” on October 17, 2022.   

  

 Because Applicants understood the new ordinance would prohibit the Project they 

had designed, and due to the significant time and work that Applicants had already 

committed to the Project, they made sure to stay involved with the public process and 

participated in hearings, to the extent allowed,1 related to the proposed ordinance.  In 

hearings on Ordinance 1234 held by both the Planning Commission and Council, 

Applicants specifically raised legal issues related to language included in the draft of the 

ordinance regarding vesting, specifically as it related to vesting of projects subject to 

mandatory preapplication design review under Chapter 17.96 of the Ketchum Municipal 

Code (“KMC”).   

  

 As a direct result of their participation, Applicants received assurances on and off 

the record from the Planning Commission, the City Attorney, the Planning Department, 

the Mayor, and the Council that any project deemed complete at the mandatory 

preapplication phase prior to the adoption of Ordinance 1234 would not be subject to the 

new ordinance.  At the August 16, 2022 P&Z Meeting, the Commissioners directed staff 

to change Section 1 of draft Ordinance 1234 stating “Current Pre-Application Design 

Review applications deemed complete would not be subject to the interim ordinance . . . 

.” See Minutes of August 16, 2022 P&Z Meeting. However, in an effort clearly directed to 

preclude the Project from vesting prior to the adoption of Ordinance 1234, Staff declined 

to incorporate that directive into the draft of the Ordinance, instead retaining language 

that a Preapplication Design Review Meeting with the Planning Commission would be 

required for vesting.2  

  

 At the September 19 City Council Meeting, both Applicant’s counsel and Planning 

Commissioner Moczygemba objected to the new language regarding vesting proposed 

 
1 Despite being one of only two members of the public to comment on dra� Ordinance 1234 at the Planning 
Commission’s August 16, 2022 Hearing, Chair Murrow cut off Applicants’ atorney’s comments at exactly 3 minutes.   
2 It was evident at this �me that while Applicants might be able to get a substan�ally complete Pre-Applica�on 
submital into Planning Staff, they would not be able to schedule a mee�ng prior to the adop�on of the Ordinance. 



Appellant’s Brief - 7 
  12690-001 

by staff as not consistent with Idaho law or the direction of the Planning Commission. Two 

weeks later, on October 3, 2022, after staff still refused to incorporate the vesting 

language directed by the Planning Commission, City Attorney Matt Johnson, after 

researching caselaw raised by Applicants’ attorney, advised the Council to delete 

language requiring a preapplication meeting prior to vesting a project, so that vesting 

under the new ordinance would ONLY apply to those applications deemed substantially 

complete AFTER the adoption of the new Ordinance.  In his concluding remarks, the 

Mayor noted that the legal clarification “does shift, you know, what is grandfathered and 

what is not a little bit.” Transcript of October 3, 2022 Council Meeting at 1:56:30 –40.   

  

 Following that meeting, by email correspondence dated October 11, 2022, the City 

Attorney confirmed to the Applicants’ attorney that the final revision will make clear that 

vesting is based on the application being “substantially complete.” 3  See October 11 

Email Correspondence with the City Attorney.  Ordinance 1234 was then passed on 

October 17, 2022 by City Council with new language regarding vesting and without further 

discussion.        
  

 On January 24, 2023, Applicants participated in the required Preapplication Design 

Review meeting with the Planning Commission.  The Staff Report for that meeting made 

it abundantly clear that the Project was not subject to Ordinance 1234 “as the application 

was deemed complete prior to the effective date of the new ordinance.”  See January 24, 

2023 Staff Report at pg. 2. After almost two hours of review and comment by the Planning 

Commission, they voted to allow the Project to proceed to Design Review.   

  

 Then, after working diligently to address comments of the Planning Commission 

and obtain required information from city contractors and franchise holders, Applicants 

submitted their Application for Design Review on August 7, 2023, only to receive the 

Determination Letter, concluding that the Preapplication Design Review was null and void 

pursuant to the Ordinance which the City repeatedly assured did not apply.  

 
3 Despite clear direc�on from the Mayor, Council and City Atorney to make ves�ng at substan�al comple�on, 
consistent with Idaho law, Ms. Landers declined to use the word “substan�al” in the final version of the Ordinance. 
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 Notably, at no point between the adoption of Ordinance 1234 on October 17, 
2022 and the August 7, 2023 Design Review Application did ANYONE from the City 
suggest to ANY member of the Applicant team that the City’s position was that their 
preapplication design review would only be effective for 180 days as a result of 
Ordinance 1234.4  This despite the fact that Senior Planner Abby Rivin, apparently 
without solicitation, advised two other applicants with projects pending between 
Preapplication Design Review and Design Review, of the City’s view that Section 3 
of Ordinance 1234 limited vesting of grandfathered preapplication submittals to 
180 calendar days from the last review meeting on the preapplication with the 
Commission, the day after Ordinance 1234 was adopted.  See October 18, 2022 City 

Correspondence with the Perry Building Development; October 18, 2022 City 

Correspondence with the 4th and Main Development.  

 

LEGAL STANDARD 
  

 Pursuant to Title 17 of City of Ketchum Zoning Code, the authority of the Council 

in this hearing on appeal is to consider the record, the order, requirement, decision or 

determination of the Planning Commission and the notice of appeal, as well as the oral 

and written legal arguments of the Appellant and the Planning Commission and/or staff 

representing the Planning Commission.  The Council may then affirm, reverse or modify, 

in whole or in part, the decision or determination of the Planning Commission.  

Furthermore, the Council may remand the application to the Planning Commission for 

further consideration with regard to specific criteria stated by the Council.  See KMC § 

17.144.020. 

  

 In considering this appeal, it should be noted that the enabling legislation for the 

Commission, and Ketchum’s Zoning Ordinance itself, is the Local Land Use Planning Act, 

 
4 The Applicant team first learned if the Planning Department’s posi�on by email from Planning Director Morgan 
Landers on August 8, 2023, within 7 minutes of downloading Applicants’ Final Design Review applica�on package.  
That email no�ce was later formalized in the August 24, 2023 Determina�on Leter. 
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I.C. § 67-6501 et seq. (“LLUPA”).  The first listed purpose of the LLUPA is to “protect 

property rights while making accommodation for other necessary types of development. 

. . .”  I.C. § 67-6502(a).  Among the statutory duties of the Planning Commission is to 

insure that “land use policies, restrictions, conditions and fees do not violate private 

property rights, adversely impact property values, or create unnecessary technical 

limitations on the use of property . . . .”  I.C. § 67-6508(a).   

 
ARGUMENT 

  

 Applicants now appeal to the Council to reverse the Planning Commission’s 

Decision issued on November 30, 2023 because it is not based on the applicable facts or 

the law.  The Decision ultimately affirmed the Determination Letter issued by the Planning 

Department based upon the following findings: 1) that Preapplication Design Review and 

Design Review are separate and distinct steps in the application process (Decision, pg. 

3); 2) that the Administrator appropriately interpreted and applied the 180 day requirement 

of Ordinance 1234 (Id.); and 3) that the 180 day requirement of Ordinance 1234 was 

equitably applied and that there was no evidence of delay by staff. (Id.). Notably, the 

record is clear that the Planning Commission made these findings without the benefit of 

any legal analysis with respect to the concept of “vesting” nor the interpretation of the 

City’s Design Review Ordinance from the City Attorney, but rather only after hearing the 

Planning Director’s argument to justify her Determination Letter. Moreover, a review of 

the transcripts demonstrates that the Planning Commissioners had drastically differing 

impressions and understandings of how these important legal concepts should be 

interpreted, few of which appear to be incorporated into the Decision, nor support the 

ultimate Decision made.  Accordingly, the Decision must be reversed. 

 

1) The Decision is Not Founded in the Deliberation of the 
Planning Commissioners 
 

  a.  November 14, 2023 Deliberation 
 At the November 14, 2023 Planning Commission Hearing on Applicants’ appeal 

of the Determination Letter, there was no legal analysis presented by the City Attorney 
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with respect to vesting or the design review application process.  Rather, the 

Commissioners were left to weigh the arguments presented by staff and the Applicants.  

Not surprisingly, the Commissioners sided with staff.  However, their deliberations at the 

November 2023 Appeal Hearing exposed a surprising lack of certainty about the issue 

of vesting and the design review process in general and do not support, or even 

address, a majority of the findings included in the Decision.    

  

  For example, during oral argument, Commissioner Passovoy inquired:   

I guess the question I have for the City Attorney, and for Mr. 
Laskey [sic] is if Ordinance 1234 does not apply to an 
approved pre-application, predesign review application that 
was completed, deemed complete prior to the adoption of 
1234, what is the point of the grandfather period, or whatever 
you choose to call it.  (Transcript of November 14, 2023 
Appeal Hearing at pg. 36, lns. 7-14).   
  

The City attorney declined to answer, stating that he was serving only as “process 

attorney.”  Id., at lns. 21-25.  

  

 Then, during deliberation, Commission Chair Morrow directly contradicted the 

vesting language contained in Ordinance 12345 and staff’s argument regarding 

grandfathering by proclaiming: 

“In my opinion, it’s always been its own thing.  It’s always been 
a charette to give advice on things.  It didn’t ever have any 
real power to it, in a way . . . [t]here was no vesting of their 
project at pre-app.  It was a design charette for us to give them 
ideas . . . You know, it’s voluntary.  They were like, why do we 
have to come in and do this, we’re going to bring our project 
in. So, I’ve always been under the impression that it was its 
own thing, that it was more of a curtesy to developers and 
designers  . . . that’s always been in my head, that pre-app is, 
it’s just a charette. It doesn’t vest anything. Vesting happens 
at design review.  (Id., at pg. 48, ln. 14 to pg. 50, ln. 1).   
 

He then went on to say: “So, just because they’re linked doesn’t mean they’ve vested, or 

they’re grandfathered.  Again, these may be legal determinations that I’m not making.”  

 
5 As well as various statements of the Mayor, City Atorney, and Planning Department on Preapplica�on Design and 
ves�ng as set forth in Sec�on 3, below.  
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(Id., at pg. 50, lns. 11-14).  Then: “I’m not, I’m a little confused.  Either the 180 days 

doesn’t apply, or it does apply, and they missed it.”  (Id., at pg. 51, lns. 16-18).   

  

 While it is straightforward to apply the language of Ordinance 1234 to applications 

received after Ordinance 1234 was passed, the Commissioners were clearly confused on 

how to address the Project as its application had been deemed completed before the 

adoption of Ordinance 1234.  Without legal guidance, the Planning Commission 

incorrectly interpreted and applied the new ordinance.  Later in deliberations, 

Commissioner Passovoy, states:  

If I really look at the language of Section 1, it says that 
anything that has vested is subject to the ordinance. And the 
vesting, in terms of vesting, a pre-application only means that 
you don’t have to go through a pre-application process.  But 
its not vested for all purposes.” (Id., at pg. 54, ln. 24 to pg. 55, 
ln. 6).   
 

She then equivocates: “So I am coming down on the side of staff’s conclusion on this.  

But it is a very, very, as Brenda said, a very tricky situation. And it’s difficult to parse your 

way through these various words that have loaded meanings. (Id., at pg. 55, lns. 18-22).  

  

 Commissioner Carter expressed his confusion:  

You know there is a question of, you know . . . if you’re – if it’s 
deemed that were not, that the Applicant isn’t subject to the 
Interim Ordinance 1234, but then they are subject to a part of 
Interim Ordinance 34 [sic], that seems to be a conflict.   . . . It 
seems like the, you know, the decision of whether or not the 
Applicant is subject to Section 3 of 1234 to our intent you 
know, is a – ultimately comes down to some legal principles, 
you know, whether or not, you know, it’s vested or its not 
vested, other complex, sort of legal principles that you know, 
I don’t – I’m not a trained attorney.  I don’t want to make that 
– I feel like I don’t want to make that determination. I want to 
give the Applicant the opportunity to make this argument in 
front of somebody who is more, you know, a body that’s more 
trained . . .. (Id., at pg. 56, ln. 16 to pg. 57, ln. 13).  
 

 Chair Murrow summarized Commissioner Carter’s comments as follows:  

. . . you’re saying, because none of us really know what 
vesting is. And I guarantee in the new code, we’ll have better 
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this vest here, this vest there, whatever it is. But because of 
that, you’re more comfortable allowing experts on how to 
parse that term out do it than have us make that decision.” (Id, 
at pg. 58, ln. 23 to pg. 59, ln. 5).       
   

 Commissioner Cordovano’s comments dealt primarily with his feeling that the 

“project doesn’t meet the development standards for an exceedance in Ketchum and has 

no place in Ketchum” and that he felt there was discussion of intent to limit the timeframes 

of vested applications.  (Id., at pg. 59, ln. 9 to pg. 61,. ln. 15). 

  

 Commissioner Moczygemba, on the other hand, stated:   

I think, in relistening to the meeting we had regarding 1234, it 
was clear out of fairness that we wanted to include this 
grandfathering provision out of fairness for preapps that came 
through before 1234 was put in place.  . . . I think there was a 
concern by staff that there would be . . . this glut of 
applications just trying to get this pre-application deemed 
complete6 and then they’d sit for, you know, a long period of 
time, until they were ready to proceed. . . I have some 
sympathy for the Applicant team that the way that that was 
captured between section 1 and section 3 just completely 
misses the mark of that particular conversation and how 
it was worded. . ..  
 
And so you know there was arguments being made by both 
sides about, okay, is a preapplication design review actually a 
vestment, I guess, of the process or not.  So, again, that’s just 
arguing what the terms versus what the intent was. But the 
most important part to me is Section 1, clearly is the 
applicability of the entirety of this 1234.  So, I think I would 
agree with the applicant, that the application of 1234 and 
pieces and parts is not necessarily appropriate. I think it’s an 
all or nothing thing. Either we’re under 1234, or we’re under 
the 17.96. (Id., at pg. 46, ln. 5 to pg. 47, ln. 17).     

 

 
6 At the August 16, 2022 hearing on Ordinance 1234 before the Planning Commission, Commissioner Moczygemba 
acknowledged that projects in Preapplica�on Design Review “[W]ere started six, seven, eight months ago.”  
Transcript of August 16, 2022 P&Z Mee�ng at 1:06:32-51.  With that understanding, she projected that there would 
not be a rush of applica�ons trying to get in before the adop�on of Ordinance 1234 because, “I think it’s been said 
before the requirements for preapplica�ons are essen�ally the requirements for design review.  And so, you’re s�ll 
needing civil landscape on and on.”  Id., at 1:15:48-1:16:10. 
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She later expanded on her analysis, reasoning:  

[if] it’s only pre-application vested then you do design review, 
and you’re vested – you know, the other part of this Section 1 
is building permit.  So, to me, if that’s the take, then there’s 
probably several projects that were approved under design 
review that were preparing their plans.  And now, they should 
also be subject to 1234, because they were not vested under 
that.”  (Id., at pg. 64, lns. 9-18).  
 

 After discussing the process, but not the law, with the City Attorney, he advised: 

“So you’ll give direction tonight. I’ll prep, draft a written decision for you that will come 

back within those 30 days” (Id., pg. 67, ln. 25 to pg. 68, ln. 3), the Planning Commission 

voted 4-1, with Commissioner Moczygemba against, to affirm the Determination Letter.   

  
 b. November 28, 2023 Deliberation   

  

 The Findings of Fact, Conclusions of Law, and Decision presently before you were 

adopted by the Planning Commission at their November 28, 2023 Meeting.  Although 

approved by a 4-1 vote, the Findings incorporate little of the deliberations articulated at 

the Appeal Hearing, where all Commissioners with the exception Commissioner 

Moczygemba lacked any certainty or understanding of the legal issue at hand. However, 

to make matters worse, at that meeting, Commissioner Passovoy recommended 

revisions to the findings to add language, without any basis in reality, that the “Appellant 

in this situation actually urged for the 180-day grace period to be added.” Transcript of 

November 28, 2023 Decision Hearing, pg. 4, lns. 1-3). The Commissioners then went on 

to discuss Applicants role in the inclusion of Section 3 at the City Council level, and 

Applicants purported support of that language. (Id., at pgs. 4-8).7 This resulting finding, 

fully unsupported as discussed in more detail below, was incorporated into the Decision.  

The fact is, based on the applicable Idaho law and discussions focused on Section 1 of 

 
7 It should be noted that (1) Susan Passovoy was not a member of the Planning Commission for the single mee�ng 
on August 16, 2022 when dra� Ordinance 1234 was reviewed and advanced for City Council review; and (2) that 
paragraph 3 was never discussed directly by any member of the City Council, the Applicant or the public in the City 
Council Hearings on Ordinance 1234.   
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Ordinance 1234, there were no legal grounds to support a finding that Section 3 could be 

applied to the Project. 

  

 Commissioner Passovoy also disclosed that she had a conversation with the City 

Attorney regarding vesting.  “But I, as he reminded me, everyone seemed to be a little 

confused about it. And I don’t think it’s essential to our decision.”  (Id., at pg. 6, lns. 

8-12).   

  

 Based on the foregoing, it is clear that the findings made by the Commissioners, 

and drafted by the City Attorney, are not supported by the record, the law or the 

deliberations. Indeed, in a matter entirely related to vesting, the Commission, on 
advice of legal counsel, admitted that everyone was confused about the issue, but 
that it isn’t essential to the decision.  They then adopted a decision contrary to the law 

and the record before them. 

 
2) Preapplication Design Review and Design Review are 

Part and Parcel of the Same Design Review Approval 
Process.  

 
 The Design Review Chapter of the Zoning Code requires Preapplication Design 

Review on any lot or lots totaling 11,000 square feet or more as a condition precedent 

with Design Review. KMC §17.96.010.C.1.  Design Review approval is then a condition 

precedent to make application for a building permit. KMC § 19.96.090.  While each of 

these steps require separate applications and fees, they are both part and parcel of the 

same permitting process for the Project. When an application under KMC Chapter 17.96 

is vested prior to Ordinance 1234, the entire process under that chapter is vested.     

  

 When Ordinance 1234 was initially proposed and presented to the Planning 

Commission on August 16, 2022, draft Section 1 regarding vesting stated:  

Preapplication Design Review Applications deemed 
complete prior to the effective date of this ordinance, 
that do not have a subsequent Design Review 
application deemed complete, are subject to the 
provisions contained herein.     
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At that point in time, Applicants were struggling to get what was, compared to other 

preapplications deemed complete by staff, a complete Preapplication Design Review 

application accepted as complete by City staff.  At the meeting, Applicants raised 

Idaho’s legal standard regarding the vesting of new ordinances on land use applications 

and the fact that Ketchum’s ordinance required Preapplication Design Review as a 

required step in the Design Review Process and a condition precedent to Design 

Review, that it charged a fee to have the Preapplication Design Review reviewed, and 

that Preapplication Design Review required submittal of the exact same information as 

Design Review (in fact they use the exact same application form).  The Planning 

Commission and Planning staff discussed vesting, without any further participation from 

Applicants.  Then Planning Director Suzanne Frick initially suggested that 

Preapplication Design Review was not a “formal process” and should not be treated as 

vesting a project, but noted that if it did vest a project, we should “build guardrails” so 

that a project wouldn’t be vested for years.  Staff then said it would work on the 

“mechanics” of vesting of a project with a substantially complete Preapplication Design 

Review submittal. Transcript of August 16, 2022 P&Z Meeting at 1:12:53 to 1:14:55.   

  

 The next version of draft Ordinance was never reviewed by the Planning 

Commission, but rather was reviewed directly by the City Council on September 19, 

2022.  This version included the following language:   

Preapplication Design Review Applications that have 
been reviewed by the Planning and Zoning Commission 
at one review meeting prior with the Commission as of 
the effective date of this ordinance.   
 

This version was also the first to add Section 3 which included a 180-day timeframe 

within which “Developments” that have completed Preapplication Design Review under 

Ordinance 1234 to file for Design review, presumably the so-called guardrails 

suggested by Ms. Frick for applications filed under the new ordinance.  At that meeting, 

Applicants again presented the Idaho caselaw regarding vesting and argued that 

vesting of a development was triggered upon the determination of a substantially 
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complete, mandatory Preapplication Design Review Application, which is consistent 

with Idaho law.    

  

 The final draft of Ordinance 1234, which was adopted on October 17, 2022, 

included the following language regarding vesting:  

 

The following interim regulations and standards apply to any 
. . .  Building Permit, Preapplication Design Review, 
Design Review, Subdivision, or Conditional Use Permit 
application deemed complete for vesting purposes after 
the effective date of this Ordinance . . . 
 

Just before Ordinance 1234 was signed by the Mayor, Applicants received a 

Completeness Review Letter from the Planning Department indicating that “ . . . the 

application has been deemed complete and will be scheduled for the next available 

hearing.” October 17, 2022 Completeness Letter at pg. 1 (emphasis in original).  At that 

point, as a matter of law, the application process for the Project was vested under the 

ordinance in effect PRIOR to the adoption of Ordinance 1234, that is KMC § 17.96.  

  

 Idaho law is clear that a land use applicants rights are “measured under the law in 

effect at the time of the application.”  Citizens Against Linscott/Interstate Asphalt Plant v. 

Bonner County, 168 Idaho 705, 717(2021) quoting S. Fork Coal. v. Bd. of Comm'rs of 

Bonneville Cnty., 117 Idaho 857, 861, 792 P.2d 882, 886 (1990) (citations omitted); see 

also Taylor v. Canyon Cnty. Bd. of Comm'rs, 147 Idaho 424, 436, 210 P.3d 532, 544 

(2009).  

The policy undergirding this rule is “to prevent local authorities from delaying 
or withholding action on an application in order to change or enact a law to 
defeat the application.” Taylor, 147 Idaho at 436, 210 P.3d at 544 (citation 
omitted). Thus, the rule is an outgrowth of the well-established principle that 
legislation does not ordinarily have retroactive effect. See Cooper v. Bd. of 
Cnty. Comm'rs of Ada Cnty., 101 Idaho 407, 412, 614 P.2d 947, 952 (1980); 
see also Ben Lomond, Inc. v. City of Idaho Falls, 92 Idaho 595, 601, 448 
P.2d 209, 215 (1968) (reasoning that the rule to apply the ordinance in effect 
at the time of the application is “in accord with the general rule that 
legislation generally acts prospectively only”). Id.  
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 As previously stated, under Ketchum Ordinance Chapter 17.96 – Design Review, 

Preapplication design review was a required step in the design review process. KMC 

§17.96.010.C.1.  It is not a separate and distinct process as suggested in the Planning 

Commission’s findings, but rather requires the applicant to submit all materials required 

under section 17.96.040, just as are required under the Design Review application.8  

The purpose of preapplication review is to allow the Planning Commission to “exchange 

ideas” and give direction to the applicant on ‘design concept.’ KMC §17.96.040.C.2.  In 

practice, an applicant cannot proceed to Design Review until the Planning Commission 

formally votes to allow the development application to proceed.  The Planning 

Commission, after nearly two hours exchanging ideas and direction on the design 

concept, formally voted to allow the Project to “advance” to the Design Review stage of 

the Design Review Process on January 24, 2023.  The motion carried on a 4-1 vote, 

with former Commissioner and current City Council member Spencer Cordovano 

opposing.  See Minutes of January 24, 2023 P&Z Meeting.   

  

 As noted by Ms. Frick in the Planning Commission Hearing leading up to the 

adoption of Ordinance 1234, Chapter 17.96 (prior to the adoption of Ordinance 1234) 

does not include a timeframe within which an applicant must file its Design Review 

application after the Planning Commission advances it to that stage.9  However, from a 

legal perspective, the lack of the inclusion of a timeframe does not render the vesting of 

a project invalid. In fact, in a case with facts very similar to the present matter, South 

Fork Coalition v. Board of Com’rs of Bonneville County, the South Fork Coalition was 

created to oppose a proposed development and appealed the approval of a final 

development plan to the Idaho Supreme Court.  The Court determined that the 

governing ordinance for an application for preliminary approval of a planned unit 

development (“PUD”) is the ordinance in effect at the time the application was filed, and 

the preliminary plan was approved under that standard.  117 Idaho 857, 886, 792 P.2d 

 
8 Preapplica�on Design Review is a subsec�on of the Design Review Chapter of the Code, not a separate Chapter 
such as with Building Permits or Condi�onal Use Permits  
9 Ms. Frick argued that this defect was a basis to not allow ves�ng of a Development Project un�l a�er 
Preapplica�on Design Review was completed and a design review applica�on was deemed complete.  On the 
advice of legal counsel, that was not the language ul�mately adopted in the final version of Ordinance 1234.  
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882, 861 (1990).  Similar to the present case, the applicable ordinance provided no 

deadline for PUD to apply for a final development plan.  Id., at 887.  Therefore, the 

Board of Commissioners advised applicants to file their application for a final 

development plan within one year of the effective date for preliminary approval, and 

when applicants timely applied for their final development plan, the Court then upheld 

the Board of Commissioners’ finding that the application was timely filed.  Id.  Likewise, 

in the present matter, the Preapplication Design Review Vested the Project under the 

Design Review Chapter of the Code, KMC § 17.96.  At the time of vesting, § 17.96 had 

no timeframe within which an applicant needed to file for Design Review after being 

advanced from Preapplication Design Review.  For a vested application under KMC § 

17.96, this did NOT change when Ordinance 1234 was adopted. 

  

 Moreover, despite being one of only three applications pending in the Design 

Review Process when Ordinance 1234 was adopted, neither the Planning Staff nor the 

Planning Commission included a timeframe within which it expected a Design Review 

application to be filed with the City in order to maintain its vested status when the 

Planning Commission voted to recommend advancement to Design review, as is the 

standard practice in decisions where entitlements are subject to expiration.10   

  

 Based on the foregoing, it is clear the Project vested under KMC § 17.96 prior to 

the adoption of Ordinance 1234, and therefore the Project is not subject to the time 

limitation included in Section 3 of that Ordinance.  As such, Applicants’ Preapplication 

Design Review cannot, as a matter of law, be determined to be null and void, and the 

Planning Commission Decision must be reversed.   

 
3)  The 180-day Requirement of Ordinance 1234 was Not 

Appropriately Interpreted and Applied by the 
Administrator to the DR Application because the Project 
Vested Under the Applicable Ordinance Prior to the 
Adoption of Ordinance 1234 

 
10 Interes�ngly, Planning staff did advise the two other pending applica�ons of the date on which they needed to 
submit a complete Design Review Applica�on to maintain their vested status under KMC § 17.96, although, 
improperly, and contrary to law, using the �meframe from Sec�on 3 of Ordinance 1234.   
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 The Planning Commission’s Decision concluded that “Ordinance 1234 specifically 

considered and provided for situations where a preapplication design review had already 

been conducted and with an allowance of an additional 180-day timeframe for the next 

process: application for design review.”  Decision, pg. 3.  However, the only legitimate 

reading of Section 3 of Ordinance 1234 states:  

Developments subject to Design Review Approval pursuant to 
KMC 17.96 . . . that have conducted a preapplication design 
review meeting with the Commission, must file a complete 
Design Review Permit application and pay all fees within 180 
calendar days of the preapplication with Commission, 
otherwise the preapplication review will be null and void.   
 

There is nothing in this provision to suggest that it applies to Developments that have 

vested prior to the adoption of this provision (and Ordinance 1234 in general).  Moreover, 

there was absolutely no discussion of this provision at the City Council level and it does 

not comport to “grandfather” language discussed at the August 16, 2022 Planning 

Commission meeting where Ms. Frick suggested adding proper guardrails on pre-app 

approvals to keep them moving and to identify specifically those projects “caught in limbo” 

and give them a timeframe.  (See Transcript of August 16, 2022 P&Z Meeting, at 01:18:47 

– 01:19:02).  Rather, it is clearly “sunset” language designed to limit the time of 

entitlements for projects vested under the new ordinance.  And, after Applicants’ 

Preapplication Design Review was deemed complete as a “limbo” project, nobody from 

the City ever contacted Applicants to advise them of a deadline to file their Design Review 

Application. 

 

 Indeed, as stated by Mayor Bradshaw at the October 3 Council Meeting, the legal 

clarification and modification to the vesting language of Section 1 to Ordinance 1234 

“shifts . . . what is grandfathered and what is not a little bit.”  (See Transcript of October 

3, 2022 Council Meeting at 01:56:27 –40).  Moreover, that language was adjusted in light 

of the City Attorney’s review of Idaho law as cited in Citizens Against Linscott/Interstate 

Asphalt Plant, supra.   The 180-day timeframe was written to apply to Projects that vested 

under Ordinance 1234, and, as a matter of law, simply cannot apply to prior projects. 



Appellant’s Brief - 20 
  12690-001 

  

 The Decision goes on to state that “[T]he 180-day grace period was placed with 

the Applicant’s knowledge and support, and therefore Applicant should have been aware 

the grace period applied . . . .”  Decision, pgs. 3-4.  In making this claim, the Decision 

cites to “Applicant’s Memo.”  A review of Applicants’ letters submitted to the Planning 

Commission on appeal plainly shows that at no time have Applicants ever endorsed or 

supported a “grace period” or noted such in any of their briefings.  In fact, in discussing 

vesting on several occasions with the City Attorney, this concept, and Section 3 in general 

was never raised, nor discussed as a time limit that would apply to a previously vested 

Development Project.  Moreover, there is absolutely no evidence in the record that 

Applicants knew the 180-day period included in Section 3 of Ordinance 1234 was 

intended to apply to them.  As discussed below, Applicants had received confirmation 

from the City Attorney and Planning Director that Ordinance 1234 did not apply to their 

Project on several occasions. 

  

 To that end, it is enlightening that the Planning Commission asked the Planning 

Director at the Appeal Hearing whether any other projects had reached out to the Planning 

Department as to whether Ordinance 1234 would apply to them.  At that time, Ms. Landers 

stated for the record that:  

So, it was this project, of Sawtooth Serenade, it was the Perry 
Buildings, and it was Fourth and Main. . . .  Both of those 
applications inquired to staff, following adoption of 1234, 
on whether that provision of Section 3 applied.  And staff 
responded to both of those applications that it did.  
Transcript of Appeal Hearing, pg. 31, lns. 11-21.  
  

Emails obtained through FOIA requests disclose that the Planning Director’s 

representation is patently false as neither the Perry Buildings nor the Fourth and Main 

Projects inquired staff as to the applicability of Section 3.  Rather, the day after Ordinance 

1234 was approved, Senior Planner Abby Rivin emailed representatives of both of the 

other pending projects advising them of the City’s position with respect to timing for filing 

their final design review applications.  See Exhibits 10 and 11.   
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 Next, the Planning Commission’s Decision goes on to affirm that “the intent of 

Section 3 was to provide a reasonable timeframe for an applicant that had conducted 

preapplication review to proceed to final design review under pre-Ordinance 1234 

standards, while not allowing an applicant to delay and sit on the preapplication design 

review completion and pre-Ordinance 1234 standards without further timely action.”  

Decision, pg. 4.  

  

 Notwithstanding well-established Idaho law on vesting, the record contradicts the 

Decision’s representation of the intent of Section 3.  At the August 16, 2022 Planning 

Commission Hearing on Ordinance 1234, then Administrator Suzanne Frick informed the 

Planning Commission that there is no timeframe for how long a preapplication approval 

is valid, unlike design review.  Transcript of August P&Z Meeting at 1:10:26-58.  With that 

in mind, Chair Morrow suggested, “Can we add a time limit to preapp?”  Id., at 1:11:33-

39.  Indeed, the Planning Commission and Planning Department didn’t want projects 

sitting with Preapplication approval for years.  See generally Transcript of August P&Z 

Meeting.  Despite the Planning Commission’s guidance to implement a grace period to 

apply to the three pending applications, Planning staff included a “sunset” clause in 

Ordinance 1234 so that new projects would now have 180-days to proceed to Design 

Review. 

  

 Therefore, the Decision improperly considered the record and the law as it 

concluded that, “[T]he Administrator appropriately found that the Final Design Review 

Application . . . was beyond the 180-day window to preserve the previously completed 

preapplication design review.  Decision, pg. 4.  The Decision further distorts the record 

when it claims Applicants could have reached out “just as other applicants did.”  Id.  As 

previously shown, no other applicants reached out to the City.  The Decision affirming the 

Determination Letter is neither consistent with the intent or language of Ordinance 1234, 

nor the record as a whole, and as such, must be reversed.  

 

4) The 180-Day Requirement of Ordinance 1234 Was neither 
Equitably Applied, nor Was There No Evidence of Improper 
Delay by City Staff. 
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 Contrary to the Decision, the record shows that Ordinance 1234 was not equitably 

applied to the Applicants’ Project.  Despite Applicants receiving direct confirmation that 

Ordinance 1234 was not applicable to them, the Planning Department changed its 

position without warning.  Furthermore, as outlined above, the finding that other 

applicants contacted the Planning Department as to the applicability of Ordinance 1234, 

the record shows to be untrue.  Instead, the Planning Department reached out to them.  

Throughout the application process, Applicants and their Project have never been treated 

equitably and fairly by the Planning Staff, rather Staff had continuously refused to follow 

Planning Commission directives on language related to vesting and continuous delay in 

processing Applicants’ application.  

  

 Further, the record before the Planning Commission included a list of delays the 

Applicants team experienced between Preapplication Design review and Design Review 

that was wholly discounted by the Planning Commission.  (See Timeline of Delays 

attached as Exhibit 21).  Indeed, the policy behind project vesting in Idaho is designed 

specifically to prevent the type of action on display here in of the processing of this Design 

Review Application.   

The policy undergirding this rule is “to prevent local 
authorities from delaying or withholding action on an 
application in order to change or enact a law to defeat the 
application.” Taylor, Supra.  
 

Without being informed that there was a deadline for filing a vested Design Review 

Application, Applicants were left shooting in the dark.  Even so, Applicants’ Design 

Review application was submitted only 197 days after receiving the Planning 

Commission’s recommendation to proceed to Design Review.  On such a record, it’s easy 

to be skeptical of the unexplained delays in scheduling meetings with staff due to staff 

unavailability, three weeks in April and May (April 24 to May 17), and in receiving required 

responses from City’s contractors – four weeks with Michael Decker regarding street 

lighting and seven weeks with Clear Creek Disposal (June 16 to August 2) regarding 

garbage pickup location, despite diligent efforts by the Applicants’ team.  See Timeline of 
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Delays.  Moreover, without a deadline, there was no reason to request any 

accommodation from staff.   

  

 Based on the foregoing, the record does not support the Planning Commission’s 

findings related to equal application of Ordinance 1234 nor lack of evidence of improper 

delay by City staff and contractors.  As such, the decision must be reversed.   

 

5) The Commission’s Decision Directly Contradicts the Bad 
Faith Ruling of the Recent BRACKEN V. CITY OF KETCHUM 
Case against the City of Ketchum. 

 

 The Decision of the Planning Commission is even more surprising given the recent 

Idaho Supreme Court ruling against the City in Bracken v. City of Ketchum, 537 P.3d 44 

(Idaho 2023). Citing to the same case law on vesting that has been repeatedly cited by 

Applicants, the Idaho Supreme Court concluded that the developer’s rights vested under 

the ordinance in effect at the time it filed its first application, which the City refused to 

accept, and that Bracken’s “rights could not be taken away by Ketchum’s enactment of a 

new ordinance [thereafter] . . . .”  Id., at 54..  The Court then, citing Ben Lomond, Inc. v. 

City of Idaho Falls, 92 Idaho 595, 602 (1968), pointed out the City of Ketchum’s “bad faith 

conduct” stating: 

 
[T]o hold for the City in the present case would mean that a 
city, merely by withholding action on an application for a 
permit, could change or enact a zoning law to defeat the 
application. It could, in substance, give immediate effect to a 
future or proposed zoning ordinance before that ordinance 
was enacted by proper procedure.  (Id., at 55). 
 

The Determination Letter and the Planning Commission Decision, both apparently 

rendered without the benefit of legal advice from the City Attorney as to the intricacies of 

vesting, lead the City into a procedural decision eerily similar to that in Bracken. For this 

reason alone, it seems abundantly clear that the Decision should be reversed so that the 

vested Design Review Application can proceed on its merits. 
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6) The City is Estopped from Changing Its Position 
Regarding Vesting. 

 
 The Planning Commission never addressed the issue of estoppel at the Appeal 

Hearing or in their Decision.  A simple review of the record shows that the only time it was 

mentioned was when Commissioner Carter asked James Laski to explain estoppel.  

Transcript of November 14 Appeal Hearing, pg. 40, ln. 14 to pg. 41, ln. 7..  The Planning 

Commission’s omission is unsurprising to Applicants, as they have repeatedly faced 

pushback from the City at every step of the application process. 

  

 “Quasi-estoppel prevents a party from changing its legal position and, as a result, 

gaining an unconscionable advantage or imposing an unconscionable disadvantage over 

another.” Hollingsworth v. Thompson, 168 Idaho 13, 22–23, 478 P.3d 312, 321–22 

(2020); Garner v. Bartschi, 139 Idaho 430, 437, 80 P.3d 1031, 1038 (2003). “Unlike 

equitable estoppel, quasi-estoppel does not require an undiscoverable falsehood, and it 

requires neither misrepresentation by one party nor reliance by the other.” Hollingsworth, 

168 Idaho at 23, 478 P.3d at 322. Quasi-estoppel applies when: 

(1) the offending party took a different position than his or her 
original position and (2) either (a) the offending party gained 
an advantage or caused a disadvantage to the other party; (b) 
the other party was induced to change positions; or (c) it would 
be unconscionable to permit the offending party to maintain 
an inconsistent position from one he or she has already 
derived a benefit or acquiesced in. 
 

Id. (quoting Trumble v. Farm Bureau Mut. Ins. Co. of Idaho, 166 Idaho 132, 136, 456 P.3d 

201, 215 (2019)). 

 The facts here are in line with Hollingsworth, where the Court found quasi-estoppel 

applied when a hospital changed its position by holding itself out as a private corporation 

in its business filings with the Idaho Secretary of State, but then later claimed it was a 

governmental entity when sued.  The public filings led the plaintiffs to believe the hospital 

was a private corporation, causing them to disregard the ITCA notice deadline to the 

benefit of the hospital.  168 Idaho at 23, 478 P.3d at 322.  Likewise, in the present 
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situation, the City cannot now change its position regarding vesting to preclude Applicants 

from proceeding under the under the prior Code provisions. 

 

 As outlined at length above, and in Applicants’ prior briefing before the Planning 

Commission, the City confirmed, on numerous occasions, that the Project was not 

subject to Ordinance 1234.  The issue of substantial completion and vesting was also 

confirmed through email correspondence between City Attorney and Applicants’ 

attorney the days leading up to the adoption of Ordinance 1234:  

 
 

Jim –  
I checked in with Morgan.  She said she’s currently reviewing all the resubmitted items this week and 
will be issuing a completeness letter based on that submittal.   
 
For the Council meeting next Monday there will be a clearer revised version of the interim ordinance 
that clarifies the distinction that was discussed at the last meeting in response to your comments.  That 
revision will make clear vesting is based on an application being “substantially complete.” 
 
So I believe in combination those two items will address your request. 
 
Matt 
 
Matthew A. Johnson 
WHITE PETERSON GIGRAY & NICHOLS, P.A. 
Canyon Park at the Idaho Center 
5700 E. Franklin Rd., Ste. #200 
Nampa, ID  83687-7901 
208.466.9272 (tel) 
208.466.4405 (fax) 
mjohnson@whitepeterson.com 
  
-- This communication and any f iles transmitted with it contain information which is conf idential and may 
be privileged and exempt f rom disclosure under applicable law.  It is intended solely for the use of  the 
individual or entity to which it is addressed.  If  you are not the intended recipient, you are hereby notif ied 
that any use, dissemination, or copying of  this communication is strictly prohibited.  If  you have received 
this communication in error, please notify the sender.  Thank you for your cooperation. -- 
 
From: Jim Laski <jrl@lawsonlaski.com>  
Sent: Tuesday, October 11, 2022 9:42 AM 
To: Matthew A. Johnson <mjohnson@WHITEPETERSON.com> 
Subject: RE: Ketchum Ordinance 1234  
 
Hi Matt – would it be possible to get conformation that my client’s application ( at 260 N 1st Ave) is 
substantially complete and will be reviewed under the presently existing ordinance, rather than the 
proposed new ordinance 1234?  I written statement to that effect would be much appreciated.  
Thank you  
Jim  
 
 
 

 

 

JAMES R. LASKI 
Lawson Laski Clark, PLLC 
675 Sun Valley Road, Suite A 
PO Box 3310 
Ketchum, ID 83340 
208-725-0055 Phone 
208-725-0076 Fax 
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(See October 11, 2022 Email Correspondence with the City Attorney.). 

Even more clear and succinctly, the Staff Report for the Preapplication Design Review 

Meeting held January 24, 2023, issued on or about January 19, 2023, states that this 

application is not subject to Interim Ordinance 1234:  

The applica�on is not subject to Interim Ordinance 1234 as the applica�on 
was deemed complete prior to the effec�ve date of the ordinance. 

 
(January 24, 2023 Staff Report at Pg. 2).    

Finally, and to the point that required Preapplication Design Review vests the entire 

Design Review Application Process, 2 hours and 31 minutes into the Preapplication 

Design Review Meeting of January 24, 2023, Planning Administrator Morgan Landers 

states:   

“ . . . Staff also provided a review of the project’s compliance with 
interim ordinance 1234. This Project does not come under the 
purview of the interim ordinance because it was deemed 
substantially complete prior to the effective date . . .”  

(Transcript of January 24, 2023 Planning Commission Meeting at 2:31:11 – 22). 

 

 Quite simply, given that the City has repeatedly advised the Applicants that 

Ordinance 1234 is not applicable to the Project as their application was deemed complete 

prior to its adoption, and because Applicants relied on the representations made by the 

City in proceeding through the Design Review Process, it cannot now change its stance 

regarding vesting to preclude Applicant from proceeding under the prior KMC § 17.96 

provisions. Accordingly, on the basis of quasi-estoppel, the Decision must be reversed.  

 
7) The Planning Commission Was Unable to Properly 

Consider and Follow the Law Because the City Attorney 
Failed to Provide Legal Insight or Analysis on the Issues 
Presented. 

 
 Finally, it must be noted that City Attorney Matthew Johnson, despite being 

involved in multiple hearings regarding the applicability of Ordinance 1234, failed to 

provide legal insight and analysis to the Planning Commission at the Appeal Hearing.  
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Additionally, the City Attorney failed to ensure the Planning Commission’s Decision 

addressed all the issues presented.  As the record demonstrates, the City Attorney was 

acutely familiar with Interim Ordinance 1234 as he had helped draft Ordinance 1234, he 

was present at every hearing before the Planning Commission and Council, and he had 

multiple communications with Applicants’ team regarding Ordinance 1234.   

 

 In fact, the City Attorney had already agreed with Applicants position on vesting 

when he told the Council, “The key is based on some Idaho case law if an application has 

more or less submitted everything it needs to and its application fee that’s what is termed 

substantially complete.”  Transcript of October 3, 2022 Council Meeting at 1:55:05-18.  

However, he then failed or refused to provide this same conclusion to the Planning 

Commission at the November Appeal Hearing.   

 

 The Planning Commission sought legal insight multiple times throughout the 

Appeal Hearing.  For example, Commissioner Moczygemba asked, “[A]re we deciding 

between intent versus I guess the legality of the language of how that was written.  You 

know, can we say, well, it was written like this.  But what we meant was?”  Transcript of 

November 14, 2023 Appeal Hearing, pgs. 32-33, lns 25-4.  Additionally, Commissioner 

Carter sought legal insight for definitions and explanations of “Vesting” and “Estoppel.”  

Then, when asked to provide legal insight by Commissioner Passovoy Mr. Johnson 

declined by saying, “Let me just clarify something for you, Susan.  So, because I’m serving 

as the process attorney for this, not arguing a side.  So, I think you would want to go to 

Morgan if you want kind of the City perspective.”  Id., at pg. 36, lns. 21-25.  Although 

seemingly there to advise the Planning Commission on Idaho law, the City Attorney 

directed the Commissioners to the Administrator for legal insight.  By abstaining, the 

Planning Commission was denied the opportunity to have their questions as to the law 

answered.  Because of that deficiency, the Planning Commission and Applicants both 

were denied valuable legal insight and analysis.  

 

 As a direct result of the lack of legal insight and analysis from the City Attorney, 

the Planning Commission was left to deliberate on legal issues that the Planning 
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Commission did not feel comfortable addressing.  In fact, throughout the deliberations, 

the Planning Commission noted that they did not feel equipped to properly consider the 

issues before them.  As previously discussed, Commissioner Carter simply put it, “[T]he 

decision of whether or not the Applicant is subject to Section 3 of 1234. . . ultimately 

comes down to some legal principles. . . whether or not, you know, it’s vested or it’s not 

vested, other complex, sort of legal principles that, you know, I don’t – I’m not a trained 

attorney.  I don’t want to make that determination.  I want to give the Applicant the 

opportunity to make this argument in front of somebody who is more, you know, a body 

that’s more trained. . . .”  Id., at pgs. 56-57, lns. 25-12.   

 

 The City Attorney knew the Planning Commission struggled to understand the law 

presented.  As Commissioner Passovoy noted while finalizing the Decision, “I will say I 

had talked with Matt about the discussion we had regarding vesting.  But I, as he reminded 

me, everyone seemed to be a little confused about it.  And I don’t think its essential to our 

decision.”  Decision Hearing, pg. 6, lns. 8-11.  Clearly, the City Attorney allowed the 

Planning Commission to determine that vesting wasn’t an essential issue, a fact he knew 

to be untrue.  Had the City Attorney simply presented his own legal insight and analysis, 

presumably, he would have helped inform the Planning Commission where they struggled 

on legal decisions and confirmed to the Planning Commission that the Ordinance 1234 

did not apply to Applicants Project.  Instead, Applicants have been forced to proceed 

further in the Appeal Process, spending additional time and money to do so. 

 

Conclusion 
 

 As presented above, it is clear the Planning Commission’s Decision on the 

Administrative Determination violates Idaho law regarding the vesting of land use permits, 

is contrary the express provisions of Ordinance 1234 and the prior written and stated 

actions of the City with respect to this Project.  Combined with the foregoing, the 

unexplained delays create an unlawful procedure in the processing of Permit Application. 

As such the Administrator’s action in making the determination, and the Planning 

Commission’s Decision to Affirm is arbitrary and capricious, contrary to the law and a 
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clear abuse of discretion – designed to stop the Project.  As such, we respectfully urge 

the Council to reverse the Planning Commission’s Decision and allow the Project to 

proceed with Design Review.  

 

Respectfully Submitted this 20th day of February 2024.  

 

LAWSON LASKI CLARK, PLLC 
 
 
 

By:  
 
     
James R. Laski    
Attorney for Appellants/Applicants  
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BEFORE THE CITY COLINCIL
OF THE CITY OF KETCHUM

In the Matter of the Administrative
Appeal of:

RnspoNsn BRrnr
Scott and Julie Lynch, Yahn Bernier
And Elizabeth McCaw, and the
Distrustful Ernest Revocable Trust
For the Sawtooth Serenade
(Appli cantlAppell ant)

Of the Decision of the Planning and

Zoning Commission on Administrative
Appeal of a Planning Administrator Determination

This Response Brief is made in response to the Applicant/Appellant Brief and in support

of the Planning and Zoning Commission Decision and Planning Director Determination.

Attached'for reference, and incorporated into this Response Brief, is the Planning

Administrator's Reply Brief from the Planning and Zoning Commission appeal stage ("P&Z

Reply Brief'). The Administrator's arguments and explanations from that P&Z Reply Brief
remain relevant and in support of the Argument below.

BlcxcRouNn

This administrative appeal relates primarily to the Preapplication Design Review

Application ("Preapp DR") and Design ReviewApplication ("DR") of the Sawtooth Serenade

Development ("Proj ect").
The Preapp DR was received by the Planning Department on August 17 ,2022. The

Preapp DR was deemed complete on October Il ,2022. After proper notice, the Preapp DR was

considered by the Planning and Zoning Commission ("Commission") on January 24,2023.
In this salne time period, the City was considering Ordinance 1234, which was ultimately

approved by the bity Cou.r"il on Octob er 17 ,2022. It is undisputed that the Preapp DR was

completed, and reviewed and commented upon under pre-Ordinance 1234 standards.

Ordinance 1234 also provided that projects that had completed a preapplication design

review meeting with the Commission had the opportunity to file a design review application

within 180 days or the completion of a preapplication review step would become null and void.

This timing requirement applies to all new design review applications, whether their
preapplication design review was done pre- or post- Ordinance 1234. This requirement is now

codified at Ketchum Municipal Code $17.96.010(DX5).
The Project submitted its DRApplication onAugust 7,2023. This was more than 180

days after the completion of the Preapp DR Commission meeting'
The Planning Administrator issued a Determination on August 24,2023

("Administrator's Determination"). Based upon the 180-day requirement in Section 3 of
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Ordinance I234,the previously completed Preapp DR was determined to be null and void. The

Project was informed that it would have to go through a new preapplication design review before

being able to proceed to the separate design review step.

The Administrator's Determination was timely administratively appealed to the

Commission. The appeal was timely briefed and then heard by the Commission on November

14,2023. The Commission voted to affrrm the Administtatot's Determination, and the

Commission Decision was finalized and approved on November 28,2023'
On December 11, 2023,the Appellant timely filed an administrative appeal of the

Commission Decision to the City Council.

Rpvrnw SrnNo,q.no

The standard of review on administrative appeal of a Commission decision to the

City Council is specified in KMC $17.1aa.020(C):

Llpon hearing the appeal, the council shall consider only matlers which wele

previously considerecl by the Clomrnission as evidencecl by the record" the order,

ieqr-rirement, decisiolr or cletermination of the Commissitln and the notice of'

appeal, together with oral presentation and u,ritten legarl iirgr"rments by the

appellant, the applicant, if dillerent than the appellant. and the Cr:rnrrission and/ar

uioff r*pt.*enting tjre Clorunission. 1'he cotu'tcil shall not consider any nerv facts

or.evidence 'ai this point. 'l'he couucil may affirm, revet'se or mclcliS, in r.r'hole ot'

in part, the order. requirement, decision or determination tll'the Commission.

Fr.uiherrnore, the council may remallcl the application to the Commission lbr
further consideration with regard to specific criteria stated by the council.

AncuunNr

I. Preapplication Design Review and Design Review are separate applications and

processes with different purposes.

As was specified in the Administrator's Determination: "Preapplication Design Review

and Final Design Review applications are separate and distinct applications, each with their own

application form,. submittal requirements, fees, and processes'"

Preapplication design review is a less formal process of exchanging ideas and the

Commission giving direction to an applicant on design concept. See KMC 17.96.010(DX2).

The preapplication-review materials to be submitted are specified in KMC 17.96.010(DX3); the

design r*i"* application requirements are specified in KMC 17.96.040. No formal findings or

deciiion is made on a preapplication design review application. A decision and approval are

necessary on a design review application.
The preapplication design review is a more conversational process for input and feedback

on project d-sign. This helps provide an applicant with guidance and insight that may be helpful

in determining whether and how to proceed to a full design review application. While
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preapplication design review may be a preview for design teview, it is still a separate and distinct

process. Projects may change substantially between these applications and processes.

Preapplication design review is an optional step for many projects, and further may be

waived by the Administrator in certain circumstances. KMC 17.96.010(DX4). However, it is

required for new developments totaling 11,000 square feet or more. KMC 17.96.010(DX1).

This requirement is why the Sawtooth Serenade Project had to complete a preapplication design

review process before being able to proceed to a separate design review application.

The distinction between a preapplication design review and a design review are

important. A completed preapplication design review does not provide any decisions or rights to

an applicant. An applicant does not have anything vested at the conclusion of the preapplication

design review process, other than the opportunity to proceed to filing a new design review

application.
For the reasons above, the Council should find that the Determination appropriately

interpreted the separateness of the applications, and the Commission appropriately affirmed such

Determination in their Finding 1.

il. The 180-day requirement of Ordinan ce 1234, Section 3, was specifically to provide

for a level of vesting on an earlier application while appropriately balancing the public

interest in timely proceedings on a separate application.

Much of Appellant's Appeal Brief focuses on vesting and discussions of vesting.

Appellant is correct to note that Idaho law measures land use applicant's rights as measured at

the time of the application. See Appellant Brief, 16, citing numerous cases. The Appellant Brief
goes on to identifii the purposes of this position, particularly as to preventing local authorities

from changing the law in order to defeat an application. Id.

Ordinance 1234, and Section 3 in particular, were specifically included to balance the

policy purposes and vesting interests at play in the situation. Ordinance 1234 was pursued and

adopted as the City specifically deliberated on general policy concerns with development

standards, density, and regulations across a variety of zones in the City. There is no showing

Ordinance 1234 wastargeted at or an individualized response to the Sawtooth Serenade Project.

There is no evidence of any intent to pass Ordinance 1234 to "defeat" the Project.

As with any time though, where updated standards and regulations are coming into play,

the City specifically sought to address projects that may be caught in the transition period. For

this reason, the language of Section 3 was specifically deliberated upon and discussed so as to

provide for a reasonable period wherein projects that were vested in the preapplication design

ieview step could preserve an opportunity to apply for design review under the pre-Ordinance

7234 standards. In essence, the Council deliberated upon and determined to provide additional

time under Ordinance 1234 for a project vested in its preapplication design review to take

proactive steps to create further vesting under pre-Ordinance 1234 standards for design review,

despite the separate design review application not being submitted until after the applicability of
Ordinance 1234.'

The City!s policy and legal debate on potential transitional vesting between

preapplication design review and design review therefore took place at the City Council level in

its deliberation on Ordinance 1234. Appellant's Brief even highlights this deliberation and

discussion leading toward how the interplay between the vesting of two different applications
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will be handled. This even included amendments to Ordinance 1234 specifically to address

concerns that were being raised atthattime by Appellant's legal counsel. The final result in

Section 3 - the 180-day period to be able to proceed on applying for and further vesting a design

review application - speaks for itself as to creating a period of opportunity for additional vesting

that it within the applicant's control.
Applicant's Brief cites to numerous excerpts from the Commission's November

deliberations, in particular as related to differing comments from Commissioners on the concept

of vesting. First, these are comments in the midst of deliberation as the Commission sought to

work through how and if vesting concepts may or may not apply in the context of this

administrative appeal. None of those comments is definitive or a decision in itself; the findings

(including interpretation) and decision are specified in writing in the Commission Decision,

dated November 30, 2023.
Second, it was hot a responsibility of the Commission to come to a legal determination on

the concept of vesting in this situation.l Vesting of an application, and the interplay between a

preliminary design review application and a design review application, was already considered

and addressed by the Council in its adoption of Ordinance 1234, and Section 3 in'particular.

Upon a review of the record and the arguments, the Commission appropriately found in Finding

Zin1it was the intent of the City Council to specifically strike this balance between applications

at 180-days. The Commission's role, appropriately and in the same manner as the

Administrator, was to interpret and apply the City's ordinances for the situation. It is now to the

Council to determine whether those interpretations were accurate, since the Council is better

situated than any other to know how Ordinance 1234, and Section 3, is intended and interpreted.

For the reasons above, the Council should find that the Determination appropriately

interpreted and applied the 180-day requirement, and the Commission appropriately affirmed

such Determination in their Finding 2.

ilI. Appellant failed to timely pursue the opportunity provided to vest the separate and

new design review application.

This administrative appeal is unnecessary if Appellant timely f,rles for a design review

application within 180-days of the completion of their preapplication design review to avail

Appellant of the'opportunity. This is not an unwieldy requirement. There is no evidence that

timing requirement was input to defeat the Project. Quite the opposite, the 180-day window was

specifically input to provide an opportunity for how new design review applications after

Ordinance 1234 could get a period to become vested under pre-Ordinance 1234 standards due to

having completed a separate pre-existing preapplication design review.

Appellant puts forth a number of allegations of bad faith as having interfered with its

timely sutmission of a design review application. These allegations are not supported by the

record.
Appellant alleges delays in being able to schedule meetings with City staff. However,

there is nothing to show that these were anything more than the difficulties of scheduling

I Appellant insinuates that the City Attorney and Planning Director did not sufficiently address or advise the

Commission on the.legal issues surounding vesting. This was because an administrative appeal is about the

interpretation and application of City Code. The Commission is not situated in a position to establish caselaw or

strike down a duly-p'assed and established ordinance that has not been challenged.
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meetings with a limited staff during a period of high workload. Furthermore, there is no

evidence that any, of these meetings did not happen or were done in away to prevent the

Appellant from timely filing a design review application. These allegations amount to little more

than conspiracy theories.
Appellant alleges they were not informed of the 180-day requirement in the same manner

as other projects. First, it should be noted that other projects sought out clarification on the

opportunity to create pre-Ordinance 1234 vesting for their new design review applications.

Abby Rivin's emails to other projects, cited to by Appellant, were done in direct response to

meetings andlor inquiries from those projects on that topic. Second, Appellant's legal counsel -
representing Appellant - was specifically present for the public hearings on Ordinance 1234'

Appellant's comments were a key reason for the revision and refinement of Section 3 and the

adoption of the 180-day opportunity period approach. The only inequitable application of the

180-day requirement would have been if City staff had ignored that language and not applied it
to a new application submitted after the 180-days. That would have been inequitable to those

projects who timely complied and submitted their new applications on design review so as to

iake advantage of the opportunity created.

Finally, Appellant makes arguments about quasi-estoppel - most notably presenting

correspondence br statements alleged to be confirmation of vesting of a design review

application. Context, however, matters. Each of the examples presented by Appellant are

communications and reports directly related to the Preapp DR. As Appellant refers to, the

Preapp DR was under certain time pressure to get completed prior to the adoption of Ordinance

1234. Staffand the City Attorney were working with the Appellant to address that completion

and provide assurance to the Appellant that if completed then the Preapp DR would be

considered under pre-Ordinance 1234 standards (even if a Commission meeting could not be

scheduled until later). Vesting of the Preapp DR is all that was represented by staff and the City

Attorney, and any interpretation of applying that to a separate DR App was an error by the

Appellant. That Appellant error is fuither confirmed by the Appellant's presence for and clear

awareness of the incorporation of the 180-day requirement for design review applications.

Appellant was treated equally and was aware of the same information and opportunities

as any other similar situated project. The responsibility for Appellant's failure to timely submit a

design review application in order to take advantage of the vesting opportunity on a separate

application, provided by Section 3, lies solely with Appellant.
For the reasons above, the Council should find that there was no inequitable application,

and the Commission appropriately found such in their Finding 3.

:

CoNcr.ustoN

For the reasons stated above, the Administrator has appropriately applied and enforced

the applicable ordinances and standards in line with the understood intent and interpretation.

This administrative appeal is for the purpose of veriffing such understanding with the Council as

the governing body best positioned to definitively interpret and understand the applicable

ordinances. The Commission, in conducting a similar appeal teview, affirmed the Administrator

If the Council further finds that this understanding and interpretation is correct, then an

affirmation of the P&Z Decision is the correct course of action.
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Respectfully submitted this 26th day of February,2024

Matthew A. Johnson
WHITE PETERSON, P.A.
Response Attorney for Planning and Toning Commission
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Conclusion

Based on the informaiion pr*vided above, *taff believes that we upheld the vesting of

applications provided by the ordinanees in effect at the time of applieations, proces$ed the pre-

applicaticn thoroughly and fairly according to the lsw, and based the determination cf ths Final

#esign Review application within the baunds of the pro*edures as 'ffritten in law. $taff prides

themselves on treating all applieants and applications fairly and consistently to avoid

accusations of *rbitrary and capricious actions and have demonetrat*d how we have done thet

in this case. As the ilir*ctor sf Flanning and Suilding, I serve as the Adrninistratar of Title 17 of

the Ketchum Municipal Code and heve acted well within the auihority cf the role by providing

options tn the appli*ant for csnsideration to mov* the applieation thr**gh the required pr*eess.

Thank yo* f*r yaur tirne and *onsiderati*n of ihis matt*r

Regards,

Morgan Landers, AICP
Direelor of Flanning and Building
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BEFORE THE CITY COUNCIL 
OF THE  

CITY OF KETCHUM 
 

In the Matter of the Administrative  ) 
Appeal of:      ) 
       )  APPLICANT/APPELLANT 
Scott and Julie Lynch, Yahn Bernier )  REPLY BRIEF 
and Elizabeth McCaw, and the  ) 
Distrustful Ernest Revocable Trust,  ) 
for the Sawtooth Serenade    ) 
(Applicant / Appellant)    ) 
 
Of the Decision of the Planning and 
Zoning Commission 
 
 
 
 On behalf of Scott and Julie Lynch, and Yahn Bernier and Beth McCaw and 

Distrustful Ernest Revocable Trust (collectively, ”Appellants” or “Applicants”), this Reply 

Brief in Support of their Notice of Appeal of the City of Ketchum Planning & Zoning 

Commission’s (“Planning Commission”) Findings of Fact, Conclusions of Law, and 

Decision dated November 30, 2023 (the “Decision”) and in Response to the City’s 

Response Brief submitted February 26, 2024 (“Response Brief”).    

 

Summary Argument 

KMC Chapter 17.96 sets forth the Design Review Process for the development of 

projects in the City of Ketchum.  In the summer of 2022, when emergency Ordinance 

1234, which would materially change the zoning criteria to be considered during design 

review, was proposed, the issue of whether and when a project “vested” under the existing 

17.96 or, alternately would be subject to the new ordinance, became critical for projects 

in the early design phase.  The City initially took the position that a development project 

was not “vested” under any ordinance until the Design Review Application was deemed 

complete. Applicants, however, presented caselaw to the Planning Commission, noting 

that such vesting language was not legal under Idaho law because: (1) pre-application is 

not optional; (2) the City controls the timing of the process; (3) pre-application submittal 
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requires the exact same submittal requirements as design review; and (4) a fee is 

required.  Applicant cited Taylor v. Canyon County, 147 Idaho 424, 436 (2009) which 

states: “Idaho law is well established that an applicant’s rights are determined by the 

ordinance in existence at the time of filing an application for a permit.” (Emphasis 

added.) 

 Despite weeks of foot dragging by planning staff in proposing language consistent 

with Idaho law for its new, now interim, Ordinance 1234, at City Council’s second reading 

of the ordinance on October 3, 2022, on the City Attorney’s advice, the City adopted 

language in Section 1 of Ordinance 1234 to the effect that development projects vested, 

or became grandfathered, when their pre-application design review application was 

deemed complete. This language was formally adopted on October 17, 2002.  Prior to its 

adoption, Applicants received confirmation that their preapplication design review 

submittal was deemed complete.    

  Under KMC 17.96, the first required application for a design review permit is 

the Preapplication Design Review application.  There is no dispute that that 

Applicants’ Preapplication Design Review application was deemed complete PRIOR to 

the adoption of Ordinance 1234.  As such Ordinance 1234, as a matter of law, does not 

apply to Applicants’ Project.  KMC 17.96, prior to the adoption of Ordinance 1234, does 

apply. That version of KMC 17.96 did NOT include a timeframe for submittal of Design 

Review Applications after the Planning Commission formally votes to move them forward 

to Design Review.  As such, no such timeframe applied to Applicants’ Project.    

 

I. The Administrator Obfuscates the Record to Support Separate Applications 

The Administrator’s argument in support of separate applications is based on 

revisions to the preapplication design review process adopted AFTER Applicants’ Project 

vested and AFTER Ordinance 1234.  The provisions cited were not in effect when 

Applicant went through preapplication design review.  The relevant version of KMC 17.96 

(the version in effect on October 17, 2022) does not contain the referenced 17.96.010(D) 

and it specifically says, in 17.96(C)(3), “Preapplication review materials shall be submitted 

according to the application requirements of section 17.96.040 of this Chapter” which is 
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the section stating the requirements for Design review.  Ordinance 1249 which was 

enacted in October of 2023 (a full year after the Applicants’ preapplication design review 

submittal was deemed complete) codified the changes to the pre-application design 

review requirements. (See current KMC 17.96.D.3).1  Moreover, the inclusion of the 180-

day sunset provision in Ordinance 1249 (see current KMC 17.96.D.5) further 

demonstrates the intent that the 180 day timeframe was designed to apply to prospective 

preapplication design review applications rather than to address the three grandfathered 

vested projects retrospectively. 

Reliance on a newly revised Ordinance does not change the fact that under the 

prior version on KMC 17.96, the preapplication design review application was the initial 

application required to obtain a Design Review permit, thus vesting the Project under 

Taylor.  The Administrator’s contention that “nothing vested at the conclusion of the pre-

application design review process” supports Applicants’ position, as legally, vesting 

occurred when their preapplication design review application was deemed complete.2  

 

II. Intent of Section 3 of Ordinance 1234 Not Borne Out by the Record  

The Administrator contends that the policy purposes of Section 3 of Ordinance 

1234 were “deliberated and discussed” by Council as they determined that vesting would 

only apply to preapplication design review and not design review.  While this may have 

occurred behind closed doors, the record of the Council hearings, as well as the Planning 

Commission hearing for that matter, shows absolutely NO discussion related to Section 

3 of the Ordinance.  This simply never happened.  As such, it is impossible to know the 

Council’s intent in adopting that language. Rather, all discussion on vesting was correctly 

focused on Section 1 of Ordinance.  The record is clear that there was never any 

 
1 Including a significant reduction of pre-application design review submittal requirements.  
2 Moreover, the limited purpose of preapplication design review as an exchange of ideas and provision of direction 
does not change the legal analysis.  Historically, some projects have been stuck in the preapplication design review 
process for well over a year and multiple submittals before getting permission to proceed from the Planning 
Commission, i.e. the 4th & Main Mixed-Use Building Preapplication process spanned from March 2020 through May 
2022.    
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discussion that any portion of Ordinance 1234 would somehow apply to vested 

applications.  

The Administrator also contends that the Planning Commission’s determination 

regarding vesting is not a legal issue.  We have repeatedly requested any legal authority 

from the City Attorney that would support the Administrator’s position regarding the 

vesting on an application, and the Design Review permitting process under KMC 17.96 

in effect at the time Applicants’ application vested, and, as can be seen from the response 

brief, there is none.  The Council’s determination is not whether the Administrator’s 

interpretations are accurate, but also whether the Administrator’s interpretations are 

consistent with the law.3  To the extent they are not, they cannot be upheld.  

 

III. Applicants Relied on the City re Vesting   

The Administrator finally argues that it was Applicants fault for not filing its Design 

Review Application within the 180-day window of Ordinance 1234.  Despite being 

repeatedly told by the City that the Project was grandfathered and not subject to 

Ordinance 1234, we should have known that Section 3 applied to the Project.  This, even 

though, Section 1 said that it didn’t.   

To the extent Applicants should have relied on the record to understand the City’s 

intent, at the Planning Commission, then Administrator Frick suggested, when discussing 

confirming that projects vested at preapplication design review: 

 
  . . . we figure out what’s the universe of projects.  
They’re in pre-app when this ordinance comes 
forward and then those specific projects are the ones 
that get grandfather[ed] and then we give them a 
period of time . . .  (Exhibit 2, 01:14:28 – 42). 

 
3 An ordinance is void for vagueness if persons of ordinary intelligence must guess at its meaning.  Cowan v. Board 
of Com’rs of Fremont County, 143 Idaho 501, 514, 148 P.3d 1247, 1260 (2006).  Analysis of an ordinance begins 
with the literal language of the enactment.  Lane Ranch Partnership v. City of Sun Valley, 145 Idaho 87, 89, 175 
P.3d 776, 778 (2007).  Where the language is unambiguous, the clearly expressed intent must be given effect, and 
there is no occasion for the Court to construe the language.  Id.  Here, if interpreted as suggested by the 
Administrator, the plain language of Ordinance 1234 is vague to the point that a person of ordinary intelligence 
must guess as to its meaning.  Section 1 of the Ordinance declares that the Project vested under the prior 
applicable law, and yet somehow Section 3 is deemed to apply.  As the literal language of Ordinance 1234 
expresses no clear intent, the Ordinance is rendered void for vagueness. 
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Applicants’ Project was among the “universe of projects” that were grandfathered, which 

also included only two others: the 4th & Main Mixed-Use Building and the Perry Building 

Project.  On October 18, 2022, City Planning Staff advised the development teams for 

both of those projects of the exact date by which their Design Review application needed 

to be submitted to maintain vesting under the prior ordinance.4 (Exhibits 10 & 11).  

Planning Staff did not inform Applicants of such a date for their Design Review application 

at any time during the process.  

 The Administrator contends that these emails were only provided as a “direct 

response to meetings and/or inquiries from those projects on the topic.”5  Applicants’ 

Design Team met with the Administrator twice after Preapplication Design Review 

received a vote to proceed, on February 22, 2023 and then again on May 17, 2023. The 

timing of the final submission was discussed at these meetings, indeed, specifically raised 

by Ms. Landers at the February 22 meeting, yet she never identified or suggested a 

deadline for the Applicants to file their Design Review Application. 

 The Administrator then contends that Applicants’ Attorney was involved in the 

“revision and refinement of Section 3 and the adoption of the 180-day opportunity period 

approach.”  This could not be further from the truth. As stated above, Section 3 was 

NEVER discussed at any Planning Commission or Council Meeting, nor was it ever 

revised after it was initially incorporated for the Council’s first reading of the ordinance on 

September 19, 2022.  How it was revised and refined with Mr. Laski’s input when it was 

not even discussed at any of these meetings is a significant question.   

As noted above, only Section 1 was discussed on the issue of vesting.  There is 

no dispute that the City Attorney never suggested a two-application distinction to vesting 

in any of his conversations with Mr. Laski.  Nor did the Administrator ever suggest that to 

the Applicants’ Development team.  Rather, at the Planning Commission Hearing on 

 
4 While these notices were calculated based on the language of Section 3 of Ordinance 1234, that does not make 
Ordinance 1234 applicable from a legal perspective.  The fact that both of these projects elected to meet the 
deadline provided, rather than challenge the City’s analysis, likewise does not impact the enforceability of a new 
ordinance on a previously vested project.  
5 In both cases, a review of the email text does not support the contention that the notice was provided in 
response to any such inquiry.  
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Applicants’ Preapplication Design Review application, the Administrator stated on the 

record that this “Project does not come under the purview of the interim ordinance.” 

(January 24, 2023 Commission Hearing at 2:31:11-22; see also exhibit 15, pg.6).  

Applicants relied on these representations when proceeding through the design Review 

process.  Quite simply, there was no reason for the Applicant team to question whether 

Section 3 applied to their Project because Applicants were vested per Section 1.   

Finally, the concept of estoppel based on the City’s representations is not even 

addressed.   

 For the reasons set forth above, the Council should reverse the Planning 

Commission Decision.  

 

Conclusion 

 Applicants were well aware that the Project they were designing, while in 

conformance with the existing Design Review criteria under KKMC 17.96, would not meet 

the requirements of Ordinance 1234.  As such, they sought clarification on the vesting of 

their Project and received assurances that the Project vested prior to the adoption of 

1234.  Based on the time and effort put in to the Project design, if there had been a 

deadline in place within which to file the Design Review Application, Applicants certainly 

would have done everything in their power to meet it.6  Rather, the Applicant team worked 

in good faith with the City Staff and City Attorney only to have the goal posts moved 

without notice.  

 Now, in response to all of Applicants’ arguments, the Council is being asked to 

adopt a two distinct application theory that was never addressed at any public meeting 

and which directly contradicts the Idaho Supreme Court holding in Taylor.  To the extent 

an application vests, it vests all the way to the permit.  As Applicants Project vested prior 

to the adoption of Ordinance 1234, NONE of its provisions apply.   

 
6 In fact, if any one of the three major delays outlined in Exhibit 21 had not happened, Applicants’ Design Review 
Application would have been filed within 180 days notwithstanding the fact the Project was grandfathered.  
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 Based on the foregoing, and all the arguments set forth in Appellants’ Brief dated 

February 20, 2024, we respectfully urge the Council to reverse the Planning 

Commission’s Decision and allow the Project to proceed with Design Review.  

 

Respectfully Submitted this 29th day of February 2024.  

 

 

LAWSON LASKI CLARK, PLLC 

 
_____________________    
James R. Laski    
Attorney for Appellants/Applicants  
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