
  

 

 
 

 
 
 
April 6, 2020 
 
Mayor Bradshaw and City Councilors 
City of Ketchum 
Ketchum, Idaho 
 
Mayor Bradshaw and City Councilors: 
 

Recommendation to Correct a Noticing Error, Continue the Record  
By Remanding the PEG Ketchum Hotel, LLC Applications and Associated Agreement,  

And Adopt Orders Effectuating Such 
 

Recommendation  
For purposes of correcting a noticing error and continuing development of the project record, City Staff and 
the City Attorney recommend that the Ketchum City Council take the following actions:  

 
First Action:  Find that there has been an error in mailing of certain public notices and vacate the 
Decisions, Orders and Findings granting the following applications and remand the same for additional 
processing as necessary.  This Action involves the following PEG Ketchum Hotel, LLC Applications:  

• Design Review Permit No. P 20-019  
• Floodplain Development Permit No. P 19-062 
• Lot-Line Shift Permit No. P 19-064  
• Planned Unit Development/Conditional Use Permit No. P 19-063 

 
Recommended Motion:  “Based upon a finding of a noticing error, I move to vacate the PEG Ketchum 
Hotel decisions and findings as designated in the April 6, 2020 Staff Report, remand such for additional 
process as necessary, and authorize the Mayor to sign the accompanying Orders of such.” See 
Attachment 1 (Proposed Orders). 
 
Second Action:  Finding the same circumstances, vacate the April 6 scheduled Hearing on the City of 
Ketchum/PEG Ketchum Hotel, LLC Permits Conditions Acceptance Development Agreement and 
remand the same.  
 
Recommended Motion:  “Based upon a finding of a noticing error, I move to vacate the public hearing 
on the PEG Ketchum Hotel Conditions Acceptance Development Agreement scheduled for April 6 and 
remand such to the Planning and Zoning Commission, and authorize the Mayor to sign the 
accompanying Order of such.” 
 
This Action will vacate the public hearing scheduled for April 6; as a result of which no public comment 
on the Agreement will be received or entered into the record at April 6 Council Meeting. 

 
The reasons for the recommended actions are as follows: 
 

• Notice to neighbors within 300’ of the project was inadequate.  
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The city followed all noticing procedures, however, the list of adjoining neighbors contacted was 
generated from only Lot 1 of the project (NE corner of property shown in purple below) and not all 
three lots (area in yellow below). The result was 40 too few adjoining landowners were notified of the 
public hearings held by the Ketchum Planning and Zoning Commission and Ketchum City Council. 
 

  
 
Background 
The PEG Ketchum Hotel has received four sets of approval from the City, starting August 12, 2019 with P&Z’s 
initial Waterway approval through KCC hearings and approval of the Preliminary Plat and PUD, and, most 
recently, with the Commission’s approval of the PEG Ketchum Hotel Version No. 4 Master Plan on March 9, 
2020. A summary of subject approvals is as follows: 
 

• The City previously approved Waterways and Floodplain Design Review (Waterways). See Attachment 
E.1 
 

• On February 3, 2020 the Ketchum City Council (KCC or Council) approved Findings of Fact, Conclusions 
of Law and Decision Preliminary Plat Findings for the PEG Project. See Attachment E.2.A 
 

• The Council granted approval of the PEG Ketchum Hotel Version No. 3 Master Plan with conditions 
(e.g., increase west side setback to 16’), as set forth in the Planned Unit Development CUP (PUD) 
Findings approved by Council on February 3, 2020. See Attachment E.4.A 
  

• The Ketchum Planning and Zoning Commission (PZ or Commission) unanimously recommended 
approval of the Design Review (DR) of the PEG Ketchum Hotel Version No. 4 Master Plan on March 9, 
2020. See Attachment E.3.A 

 
To help memorialize key provisions of the City’s deliberations, a Development Agreement (DA) is proposed for 
recordation against the Project. This is a best practice. The Development Agreement recommended for 
approval by the Commission on August 12, 2019 has been updated consistent with the approved Waterways, 
Preliminary Plat, PUD and DR approvals by the City.  
 

• The DA presented to Council reflects: all the key provisions contained in each of the Findings of Fact 
and Conclusions of Law for each of the Project applications as approved to date. See Attachment E.5.A  

 
For purposes of correcting a noticing error and continued development of the project record, by the actions 
taken by the Ketchum City Council (above), the PEG Ketchum Hotel, LLC Applications will be re-noticed and 
remanded to the Planning and Zoning Commission for additional public comment, review, and adoption of 
Findings of Fact, Conclusions of Law and Decisions for each application. 
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Attachments 
• Attachment 1 – Proposed Orders 

 
• Attachment E.1 – Signed Copy of PZ Approved Waterways Findings  
• Attachment E.2.A – Signed Copy of KCC Approved Preliminary Plat Findings  
• Attachment E.3.A – Signed Copy of PZ Approved Design Review Findings 
• Attachment E.4.A – Signed Copy of KCC Approved Planned Unit Development CUP Findings  
• Attachment E.5.A – DRAFT Development Agreement 



Attachment 1 
 
  



 
ORDER	 VACATING	 FINDINGS	 OF	 FACT,	 CONCLUSIONS	 OF	 LAW,	 AND	 DECISION	 OF	 THE	 CITY	
COUNCIL	AND	REMANDING	THE	APPLICATION	TO	THE	PLANNING	AND	ZONING	COMMISSION	FOR	
FURTHER	PROCEEDINGS	-	1	

BEFORE	THE	CITY	COUNCIL	
OF	THE	

CITY	OF	KETCHUM,	IDAHO	
 

IN RE: 
 
PEG KETCHUM HOTEL, LLC 
 
Applicant for  
Floodplain Development Permit  
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FILE NO. 19-062 
 
ORDER VACATING FINDINGS 
OF FACT, CONCLUSIONS OF 
LAW, AND DECISION OF THE 
CITY COUNCIL AND 
REMANDING THE 
APPLICATION TO THE 
PLANNING AND ZONING 
COMMISSION FOR FURTHER 
PROCEEDINGS  

	
THE	 ABOVE	 ENTITLED	 MATTER	 coming	 before	 the	 City	 Council	 of	 the	 City	 of	

Ketchum	(the	“Council”)	as	an	adjunct	to	the	hearing	on	Monday	April	6,	2020,	regarding	the	

consideration	of	approval	of	the	“City	of	Ketchum/PEG	Ketchum	Hotel,	LLC	Permits	Conditions	
Acceptance	Development	Agreement”	between	the	City	of	Ketchum	and	the	PEG	Hotel,	LLC;	

which	is	inclusive	of	the	conditions	of	the	Applicant’s	Floodplain	Development	Permit	and	
the	Council	having	received	the	Planning	and	Building	Director’s	(the	“Administrator”)	staff	

report	(the	“Staff	Report”)	which	included	the	following	information:			

	

Notice	Error	Affecting	All	Permits:		
	

Notice	to	neighbors	within	300’	of	the	
project	was	inadequate.	

	

• The	 City	 staff	 followed	 all	 noticing	

procedures,	 however,	 the	 list	 of	

adjoining	 neighbors	 contacted	 was	

generated	errantly	from	only	Lot	1	of	

the	 project	 (NE	 corner	 of	 property	

shown	 in	 purple)	 and	 not	 all	 three	

lots	(area	in	yellow).	The	result	was	

40	 too	 few	 adjoining	 landowners	

were	notified	of	 the	public	hearings	

held	 by	 the	 Ketchum	 Planning	 and	

Zoning	 Commission	 and	 Ketchum	

City	Council.	

	

	
	



 
ORDER	 VACATING	 FINDINGS	 OF	 FACT,	 CONCLUSIONS	 OF	 LAW,	 AND	 DECISION	 OF	 THE	 CITY	
COUNCIL	AND	REMANDING	THE	APPLICATION	TO	THE	PLANNING	AND	ZONING	COMMISSION	FOR	
FURTHER	PROCEEDINGS	-	2	

	
and	Mr.	Gary	D.	Slette	attorney	at	law	having	appeared	on	behalf	of	his	clients	and	Deborah	

Nelson	 attorney	 at	 law	 appearing	 on	 behalf	 of	 the	Applicant,	 and	 the	 Council	 being	 fully	
informed	in	the	premises:		

	

The	City	Council	makes	the	following	Findings	of	Fact	relevant	to	this	Order:			
	

1. Adopts	as	their	findings	of	fact	the	information	above	stated	in	the	Staff	Report.		
	

2. That	 the	Notice	 provide	 on	 this	matter,	 as	 referenced	 in	 the	 Staff	 Report,	 did	 not	
comply	with	the	requirements	of	Ketchum	Municipal	Code	Section	17.88.050(2).		

	
The	City	Council	makes	the	following	Conclusions	of	Law	relevant	to	this	Order:		
	

• Ketchum	Municipal	Code	Section	17.88.050(2)	requires:		

	
…	2.	If	the	Administrator	determines	that	a	project	cannot	be	approved	

administratively,	the	Ketchum	Planning	and	Zoning	Commission	shall	

consider	and	approve,	approve	with	conditions,	or	deny	applications	

for	floodplain	development	permits	as	required	herein,	for	waterways	

design	review	as	required	herein	and	for	stream	alterations	at	a	duly	

noticed	 meeting.	 The	 Administrator	 shall	 provide	 written	 notice	 of	

said	 application	 to	 owners	 of	 property	 within	 three	 hundred	 feet	

(300')	of	the	external	boundaries	of	the	land	being	considered.	When	

notice	is	required	to	two	hundred	(200)	or	more	property	owners	or	

purchasers	 of	 record,	 alternate	 forms	 of	 procedures	 which	 would	

provide	 adequate	 notice	may	 be	 used	 in	 lieu	 of	mailed	 notice.	 Said	

alternate	forms	of	notice	shall	be	per	Idaho	Code	67-6512	in	effect	at	

the	time	of	notice.	Said	notice	shall	inform	adjacent	property	owners	

they	may	comment	on	the	application	during	a	period	of	not	less	than	

ten	(10)	days	after	mailing	of	the	notice	and	prior	to	final	action	on	

said	application.…			

ORDER	OF	DECISION	

Based	upon	the	above	and	foregoing	Findings	of	Fact/Conclusions	of	Law	and	good	
cause	appearing	from	the	record,	IT	IS	HEREBY	ORDERED	AND	THIS	DOES	ORDER	THAT:	

	
Order	No.	1:		Vacating	FCO:		The	Findings	of	Fact,	Conclusions	of	Law	and	Decision	of	the	
City	Council	entered	in	the	above	entitled	matter	is	vacated;	and		

	
Order	No.	2:		Remanding	to	P&	Z:	The	above	stated	application	is	remanded	back	to	the	
Planning	and	Zoning	Commission	for	further	proceedings.			
	



 
ORDER	 VACATING	 FINDINGS	 OF	 FACT,	 CONCLUSIONS	 OF	 LAW,	 AND	 DECISION	 OF	 THE	 CITY	
COUNCIL	AND	REMANDING	THE	APPLICATION	TO	THE	PLANNING	AND	ZONING	COMMISSION	FOR	
FURTHER	PROCEEDINGS	-	3	

Order	No.	3:		Directions	to	City	Clerk:		The	City	Clerk	shall	forthwith	provide	and	serve	a	
copy	of	this	Order	of	City	Council	upon	Mr.	Gary	D.	Slette,	and	upon	Deborah	E.	Nelson,	the	

Administrator	and	the	City	Attorney,	and	to	anyone	who	makes	a	public	records	request	for	
the	same,	and	retain	the	original	in	the	official	records	of	the	above	entitled	matter.		

	

This	Order	entered	on	this	6th	day	of	April	2020.	
	 	

	

	
________________________________________________________	

Neil	Bradshaw,	Mayor	
City	of	Ketchum	

	

	
	

_________________________________________________	

Robin	Crotty,	City	Clerk	
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ORDER	 VACATING	 FINDINGS	 OF	 FACT,	 CONCLUSIONS	 OF	 LAW,	 AND	 DECISION	 OF	 THE	 CITY	
COUNCIL	AND	REMANDING	THE	APPLICATION	TO	THE	PLANNING	AND	ZONING	COMMISSION	FOR	
FURTHER	PROCEEDINGS	-	1	

BEFORE	THE	CITY	COUNCIL	
OF	THE	

CITY	OF	KETCHUM,	IDAHO	
 

 
IN RE: 
 
PEG KETCHUM HOTEL, LLC 
Lot 3A, Block 82  
Subdivision  
 
Applicant for  
Lot Line Adjustment  
 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
FILE NO. 19-064 
 
ORDER VACATING FINDINGS 
OF FACT, CONCLUSIONS OF 
LAW, AND DECISION OF THE 
CITY COUNCIL AND 
REMANDING THE 
APPLICATION TO THE 
PLANNING AND ZONING 
COMMISSION FOR FURTHER 
PROCEEDINGS  

	
THE	 ABOVE	 ENTITLED	 MATTER	 coming	 before	 the	 City	 Council	 of	 the	 City	 of	

Ketchum	(the	“Council”)	for	a	hearing	on	Monday	April	6,	2020,	pursuant	the	Request	for	

Reconsideration	of	the	Findings	of	Fact,	Conclusions	of	Law	and	Decision	of	the	City	Council	
entered	in	the	above	entitled	matter	on	February	3,	2020,	filed	by	Mr.	Gary	D.	Slette,	attorney	

at	law	of	the	firm	of	Robertson	&	Slette,	P.L.L.C.,	as	attorney	for	the	clients	he	listed	in	the	
request;	 and	 the	 Council	 having	 received	 the	 Planning	 and	 Building	 Director’s	 (the	

“Administrator”)	staff	report	(the	“Staff	Report”)	which	included	the	following	information:			

	

Notice	Error	Affecting	All	Permits:		
	
Notice	to	neighbors	within	300’	of	the	
project	was	inadequate.	

	

• The	 City	 staff	 followed	 all	 noticing	
procedures,	 however,	 the	 list	 of	
adjoining	 neighbors	 contacted	 was	
generated	errantly	from	only	Lot	1	of	
the	 project	 (NE	 corner	 of	 property	
shown	 in	 purple)	 and	 not	 all	 three	
lots	(area	in	yellow).	The	result	was	
40	 too	 few	 adjoining	 landowners	
were	notified	of	 the	public	hearings	
held	 by	 the	 Ketchum	 Planning	 and	
Zoning	 Commission	 and	 Ketchum	
City	Council.	
	

	

	

	



 
ORDER	 VACATING	 FINDINGS	 OF	 FACT,	 CONCLUSIONS	 OF	 LAW,	 AND	 DECISION	 OF	 THE	 CITY	
COUNCIL	AND	REMANDING	THE	APPLICATION	TO	THE	PLANNING	AND	ZONING	COMMISSION	FOR	
FURTHER	PROCEEDINGS	-	2	

and	Mr.	Gary	D.	Slette	having	appeared	on	behalf	of	his	clients	and	Deborah	Nelson	attorney	
at	 law	 appearing	 on	 behalf	 of	 the	Applicant,	 and	 the	 Council	 being	 fully	 informed	 in	 the	

premises:		
	

The	City	Council	makes	the	following	Findings	of	Fact	relevant	to	this	Order:		
		

1. Adopts	as	their	findings	of	fact	the	information	above	stated	in	the	Staff	Report.		
	

2. That	 the	Notice	provided	on	 this	matter,	as	referenced	 in	 the	Staff	Report,	did	not	
comply	with	the	requirements	of	Ketchum	Municipal	Code	Section	16.04.030.		

	
The	City	Council	makes	the	following	Conclusions	of	Law	relevant	to	this	Order:		
	

• Ketchum	Municipal	Code	Section	16.04.030	L	requires:		

	

…The	administrator	shall	provide	written	notice	of	such	application	
to	owners	of	property	immediately	adjacent	to	the	subject	property.	
Such	 notice	 shall	 inform	 adjacent	 property	 owners	 they	 may	
comment	on	the	application	during	a	period	of	not	less	than	ten	(10)	
days	 after	 mailing	 of	 the	 notice	 and	 prior	 to	 final	 action	 on	 such	
application…		

	

ORDER	OF	DECISION	

Based	upon	the	above	and	foregoing	Findings	of	Fact/Conclusions	of	Law	and	good	

cause	appearing	from	the	record,	IT	IS	HEREBY	ORDERED	AND	THIS	DOES	ORDER	THAT:	
	

Order	No.	1:		Vacating	FCO:		The	Findings	of	Fact,	Conclusions	of	Law	and	Decision	of	the	
City	Council	entered	in	the	above	entitled	matter	on	the	3rd	of	February	2020	is	vacated;	and		
	
Order	No.	2:		Remanding	to	P&	Z:	The	above	stated	application	is	remanded	back	to	the	
Planning	and	Zoning	Commission	for	further	proceedings.			

	
Order	No.	3:		Directions	to	City	Clerk:		The	City	Clerk	shall	forthwith	provide	and	serve	a	
copy	of	this	Order	of	City	Council	upon	Mr.	Gary	D.	Slette,	and	upon	Deborah	E.	Nelson,	the	

Administrator	and	the	City	Attorney,	and	to	anyone	who	makes	a	public	records	request	for	

the	same,	and	retain	the	original	in	the	official	records	of	the	above	entitled	matter.		
	

	 	



 
ORDER	 VACATING	 FINDINGS	 OF	 FACT,	 CONCLUSIONS	 OF	 LAW,	 AND	 DECISION	 OF	 THE	 CITY	
COUNCIL	AND	REMANDING	THE	APPLICATION	TO	THE	PLANNING	AND	ZONING	COMMISSION	FOR	
FURTHER	PROCEEDINGS	-	3	

This	Order	entered	on	this	6th	day	of	April	2020.	
	 	

	
________________________________________________________	

Neil	Bradshaw,	Mayor	

City	of	Ketchum	
	

	

	
_________________________________________________	

Robin	Crotty,	City	Clerk	
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ORDER	 SUSPENDING	 THE	 PLANNING	 AND	 ZONING	 COMMISSION’S	 FINDINGS	 OF	 FACT,	
CONCLUSIONS	OF	LAW	AND	DECISION	AND	DIRECTING	AN	ADDITIONAL	HEARING	BEFORE	THE	
COMMISSION																																																																																																																																																			Page-	1 

BEFORE THE CITY COUNCIL 
OF THE 

CITY OF KETCHUM, IDAHO 
  

IN RE: 
 
PEG KETCHUM HOTEL, LLC, 
 
 Applicant  
 
 DESIGN REVIEW 
 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
FILE NO. 20-019 
 
ORDER SUSPENDING THE 
PLANNING AND ZONING 
COMMISSION’S FINDINGS OF 
FACT, CONCLUSIONS OF LAW 
AND DECISION AND DIRECTING 
AN ADDITIONAL HEARING 
BEFORE THE COMMISSION 

 
THE	 ABOVE	 ENTITLED	 MATTER	 coming	 before	 the	 City	 Council	 of	 the	 City	 of	

Ketchum	(the	“Council”)	as	an	adjunct	to	the	hearing	on	Monday,	April	6,	2020,	regarding	the	
consideration	 of	 approval	 of	 the	 “City	 of	 Ketchum/PEG	 Ketchum	 Hotel,	 LLC	 Permits	
Conditions	Acceptance	Development	Agreement”	between	the	City	of	Ketchum	and	the	PEG	
Hotel,	 LLC,	 which	 is	 inclusive	 of	 the	 conditions	 of	 the	 Applicant’s	 above	 entitled	 Design	
Review,	 and	 the	 Council	 having	 received	 the	 Planning	 and	 Building	 Director’s	 (the	
“Administrator”)	staff	report	(the	“Staff	Report”)	which	included	the	following	information:			
	
Notice	Error	Affecting	All	Permits:		
	
Notice	to	neighbors	within	300’	of	the	
project	was	inadequate.	
	

• The	 City	 staff	 followed	 all	 noticing	
procedures,	 however,	 the	 list	 of	
adjoining	 neighbors	 contacted	 was	
generated	errantly	from	only	Lot	1	of	
the	 project	 (NE	 corner	 of	 property	
shown	 in	 purple)	 and	 not	 all	 three	
lots	(area	in	yellow).	The	result	was	
40	 too	 few	 adjoining	 landowners	
were	notified	of	 the	public	hearings	
held	 by	 the	 Ketchum	 Planning	 and	
Zoning	 Commission	 and	 Ketchum	
City	Council.	
	

	
	

	



ORDER	 SUSPENDING	 THE	 PLANNING	 AND	 ZONING	 COMMISSION’S	 FINDINGS	 OF	 FACT,	
CONCLUSIONS	OF	LAW	AND	DECISION	AND	DIRECTING	AN	ADDITIONAL	HEARING	BEFORE	THE	
COMMISSION																																																																																																																																																			Page-	2 

	

and	Mr.	Gary	D.	Slette	attorney	at	law	having	appeared	on	behalf	of	his	clients	and	Deborah	
Nelson	 attorney	 at	 law	 appearing	 on	 behalf	 of	 the	Applicant,	 and	 the	 Council	 being	 fully	
informed	in	the	premises:			
	
The	City	Council	makes	the	following	Findings	of	Fact	relevant	to	this	Order:			

	

1. Adopts	as	their	findings	of	fact	the	information	above	stated	in	the	Staff	Report.		
	

2. That	the	Notice	provided	by	the	Planning	and	Zoning	Commission	on	this	matter,	as	
referenced	 in	 the	 Staff	 Report,	 did	 not	 comply	with	 the	 requirements	 of	 Ketchum	
Municipal	Code	Section	17.96.080.		
	
	

The	City	Council	makes	the	following	Conclusions	of	Law	relevant	to	this	Order:		

	

• Ketchum	Municipal	Code	Section	17.96.080	requires:		
	

All	 property	 owners	 adjacent	 to	 properties	 under	 application	 for	
design	 review	 shall	 be	 notified	 by	 mail	 ten	 (10)	 days	 prior	 to	 the	
meeting	of	the	date	at	which	said	design	review	is	to	be	considered	by	
the	commission.”			

ORDER	OF	DECISION	

Based	upon	the	above	and	foregoing	Findings	of	Fact/Conclusions	of	Law	and	good	
cause	appearing	from	the	record,	IT	IS	HEREBY	ORDERED	AND	THIS	DOES	ORDER	THAT:	
	
Order	No.	1:		Suspension	of	P&Z	Findings	of	Fact,	Conclusions	of	Law	and	Decision	and	

directing	an	additional	hearing:		The	Findings	of	Fact,	Conclusions	of	Law	and	Decision	of	
the	Planning	and	Zoning	Commission,	entered	in	the	above	entitled	matter,	is	suspended	and	
the	Planning	and	Zoning	Commission	is	directed	to	schedule	an	additional	hearing	on	this	
application	and	provide	notice	in	accordance	with	City	Code	and,	subject	to	compliance	with	
this	Order	directing	an	additional	hearing,	original	jurisdiction	on	this	matter	remains	with	
the	Planning	and	Zoning	Commission;	and		
	

Order	No.	2:		Directions	to	City	Clerk:		The	City	Clerk	shall	forthwith	provide	and	serve	a	
copy	of	this	Order	of	City	Council	upon	Mr.	Gary	D.	Slette,	and	upon	Deborah	E.	Nelson,	the	
Administrator,	the	Chairman	of	the	Planning	and	Zoning	Commission	and	the	City	Attorney,	
and	to	anyone	who	makes	a	public	records	request	for	the	same,	and	retain	the	original	in	
the	official	records	of	the	above	entitled	matter.		
	
	 	



ORDER	 SUSPENDING	 THE	 PLANNING	 AND	 ZONING	 COMMISSION’S	 FINDINGS	 OF	 FACT,	
CONCLUSIONS	OF	LAW	AND	DECISION	AND	DIRECTING	AN	ADDITIONAL	HEARING	BEFORE	THE	
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This	Order	entered	on	this	6th	day	of	April	2020.	
	 	
	
	

________________________________________________________	
Neil	Bradshaw,	Mayor	
City	of	Ketchum	

	
	
	
_________________________________________________	
Robin	Crotty,	City	Clerk	
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ORDER	VACATING	FINDINGS	OF	FACT,	CONCLUSIONS	OF	LAW,	ORDER	OF	DECISION	OF	THE	CITY	
COUNCIL	AND	REMANDING	THE	APPLICATION	TO	THE	PLANNING	AND	ZONING	COMMISSION	FOR	
FURTHER	PROCEEDINGS	-	1	

BEFORE	THE	CITY	COUNCIL	
OF	THE	

CITY	OF	KETCHUM,	IDAHO	
	
IN	RE:	
	

PEG	KETCHUM	HOTEL,	LLC	
	
Applicant	for		
Planned	Unit	Development		
Conditional	Use	Permit	

	

)	
)	
)	
)	
)	
)	
)	
)	
)	
)	

FILE	NO.		P19-063	
	
ORDER	VACATING	FINDINGS	OF	
FACT,	CONCLUSIONS	OF	LAW,	
ORDER	OF	DECISION	OF	THE	CITY	
COUNCIL	AND	REMANDING	THE	
APPLICATION	TO	THE	PLANNING	
AND	ZONING	COMMISSION	FOR	
FURTHER	PROCEEDINGS	

	
	 THE	 ABOVE	 ENTITLED	 MATTER	 coming	 before	 the	 City	 Council	 of	 the	 City	 of	
Ketchum	(the	“Council”)	for	a	hearing	on	Monday	April	6,	2020,	pursuant	to	a	Request	for	
Reconsideration	of	the	Findings	of	Fact,	Conclusions	of	Law	and	Decision	of	the	City	Council	
entered	in	the	above	entitled	matter	on	February	3,	2020	filed	by	Mr.	Gary	D.	Slette,	attorney	
at	law	of	the	firm	of	Robertson	&	Slette,	P.L.L.C.,	as	attorney	for	the	clients	he	listed	in	the	
request,	 and	 the	 Council	 having	 received	 the	 Planning	 and	 Building	 Director’s	 (the	
“Administrator”)	staff	report	(the	“Staff	Report”)	which	included	the	following	information:			
	
Notice	Error	Affecting	All	Permits:		
	
Notice	to	neighbors	within	300’	of	the	
project	was	inadequate.	
	

• The	 City	 staff	 followed	 all	 noticing	
procedures,	 however,	 the	 list	 of	
adjoining	 neighbors	 contacted	 was	
generated	errantly	from	only	Lot	1	of	
the	 project	 (NE	 corner	 of	 property	
shown	 in	 purple)	 and	 not	 all	 three	
lots	(area	in	yellow).	The	result	was	
40	 too	 few	 adjoining	 landowners	
were	notified	of	 the	public	hearings	
held	 by	 the	 Ketchum	 Planning	 and	
Zoning	 Commission	 and	 Ketchum	
City	Council.	
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and	Mr.	Gary	D.	Slette	having	appeared	on	behalf	of	his	clients	and	Deborah	Nelson	attorney	
at	 law	 appearing	 on	 behalf	 of	 the	Applicant,	 and	 the	 Council	 being	 fully	 informed	 in	 the	
premises:			
	
The	City	Council	makes	the	following	Findings	of	Fact	relevant	to	this	Order:			
	

1. Adopts	as	their	findings	of	fact,	the	information	above	stated	in	the	Staff	Report.		
	

2. That	 the	Notice	 provide	 on	 this	matter,	 as	 referenced	 in	 the	 Staff	 Report,	 did	 not	
comply	with	the	requirements	of	Idaho	Code	Sections	67-6515	and	67-6512(b).		

	
The	City	Council	makes	the	following	Conclusions	of	Law	relevant	to	this	Order:		
	

• Idaho	Code	Section	67-6515	requires:			
	

….	 Planned	 unit	 developments	 may	 be	 permitted	 pursuant	 to	 the	
procedures	for	processing	applications	for	special	use	permits	following	
the	notice	 and	hearing	procedures	 provided	 in	 section	67-6512,	 Idaho	
Code….	
	

• Idaho	Code	Section	67-6512(b)	requires:		
	

…	 Notwithstanding	 jurisdictional	 boundaries,	 notice	 shall	 also	 be	
provided	 to	 property	 owners	 or	 purchasers	 of	 record	 within	 the	 land	
being	considered,	three	hundred	(300)	feet	of	the	external	boundaries	of	
the	 land	 being	 considered,	 and	 any	 additional	 area	 that	 may	 be	
substantially	impacted	by	the	proposed	special	use	as	determined	by	the	
commission,	 provided	 that	 in	 all	 cases	 notice	 shall	 be	 provided	
individually	by	mail	to	property	owners	or	purchasers	of	record	within	
the	 land	 being	 considered	 and	within	 three	 hundred	 (300)	 feet	 of	 the	
external	boundaries	of	 the	 land	being	considered	and	provided	 further	
that	 where	 a	 special	 use	 permit	 is	 requested	 by	 reason	 of	 height	
allowance	that	notice	shall	be	provided	individually	by	mail	to	property	
owners	or	purchasers	of	record	within	no	 less	than	three	(3)	times	the	
distance	of	the	height	of	the	allowed	height	of	a	structure	when	more	than	
one	hundred	(100)	 feet	and	within	no	 less	 than	one	(1)	mile	when	the	
peak	 height	 of	 a	 structure	 in	 an	 unincorporated	 area	 is	 four	 hundred	
(400)	 feet	 or	 more	 and,	 when	 four	 hundred	 (400)	 feet	 or	 more,	 the	
structure’s	proposed	location	and	height	shall	be	stated	in	the	notice.	Any	
property	owner	entitled	to	specific	notice	pursuant	to	the	provisions	of	
this	subsection	shall	have	a	right	to	participate	in	public	hearings	before	
a	planning	commission,	planning	and	zoning	commission	or	governing	
board.	
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• Ketchum	Municipal	Code	Sections	16.08.110	and	16.08.120	require:		That	completed	

PUD	applications	shall	be	placed	by	the	administrator	on	the	agenda	of	the	planning	
and	zoning	commission	for	review	and	recommendation	to	the	city	council	which	in	
turn	is	placed	upon	the	agenda	of	the	City	Council	for	final	action.		

	

ORDER	OF	DECISION	

Based	upon	the	above	and	foregoing	Findings	of	Fact/Conclusions	of	Law	and	good	
cause	appearing	from	the	record,	IT	IS	HEREBY	ORDERED	AND	THIS	DOES	ORDER	THAT:	
	
Order	No.	1:		Vacating	FCO:		The	Findings	of	Fact,	Conclusions	of	Law	and	Decision	of	the	
City	Council	entered	in	the	above	entitled	matter	on	the	3rd	of	February	2020	is	vacated;	and		
	
Order	No.	2:		Remanding	to	P&	Z:	The	above	stated	application	is	remanded	back	to	the	
Planning	and	Zoning	Commission	for	further	proceedings.			
	
Order	No.	3:	Directions	to	City	Clerk:		The	City	Clerk	shall	forthwith	provide	and	serve	a	
copy	of	this	Order	of	City	Council	upon	Mr.	Gary	D.	Slette,	and	upon	Deborah	E.	Nelson,	the	
Administrator	and	the	City	Attorney,	and	to	anyone	who	makes	a	public	records	request	for	
the	same,	and	retain	the	original	in	the	official	records	of	the	above	entitled	matter.		
	
	

This	Order	entered	on	this	6th	day	of	April	2020.	
	 	
	

________________________________________________________	
Neil	Bradshaw,	Mayor	
City	of	Ketchum	

	
	
	
_________________________________________________	
Robin	Crotty,	City	Clerk	
	
	
	
W:\Work\K\Ketchum, City of  24892\Gateway Hotel Development Proposal  .015\REMAND DOCUMENTS\Order Vacating PUD FCO and 
Remanding to P and Z 4-02-2020 lh.docx 



Attachment E.1 – Waterways Findings 
  



















Attachment E.2.A – Preliminary Plat Findings 
  



































Attachment E.3.A – Design Review Findings 
  













































 
 
PEG Ketchum Hotel Design Review - Findings of Fact, Conclusions of Law, Order of Decision by the 
Ketchum Planning & Zoning Commission (dated March 9, 2020) 
City of Ketchum Planning & Building Department      Page 21 of 25
  

Exhibit 1. PEG Ketchum Hotel, LLC’s Design Review Submittal 
Drawings - click on following link: 

 
https://ketchumidaho.org/sites/default/files/fileattachments/planning_amp_building/project/37921/200304_-_ketchum_hotel_-_design_review_application_update.pdf 

  











Attachment E.4.A – Findings PUD Conditional Use Permit and CUP  
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Recording Requested By and  
When Recorded Return to:  

 
City of Ketchum 
Attn:  City Clerk 
P.O. Box 2315 
Ketchum, Idaho  83340 
 

 
 

 
 

 
 

 

 

SPACE ABOVE THIS LINE FOR RECORDER’S USE ONLY 

 
 
 
 

City of Ketchum / PEG Ketchum Hotel, LLC  
 

Permits Conditions Acceptance Development Agreement 
 

 
Parties to the Agreement:  

 
 

City of Ketchum   “City” City Hall 
P.O. Box 2315  
480 East Ave. N.  
Ketchum, Idaho  83340 
 

PEG Ketchum Hotel, LLC   
 

“Developer” Attn: Nick Blayden  
180 N. University Avenue, #200  
Provo, Utah  84601 
  

PEG Ketchum Hotel, LLC   “Owner” Attn: Nick Blayden  
180 N. University Avenue, #200  
Provo, Utah  84601 
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LIST OF EXHIBITS 
 

 
EXHIBIT A: KETCHUM MUNICIPAL CODE ORDINANCE EXHIBITS:  

 
1. DEMOLITION OF STRUCTURES ORDINANCE/ DEMOLITION OF 

BUILDINGS ORDINANCE  
2. DESIGN REVIEW ORDINANCE   

3. FLOODPLAIN MANAGEMENT OVERLAY ZONING ORDINANCE  
4. SUBDIVISION ORDINANCE / LOT LINE SHIFT 

5. PLANNED UNIT DEVELOPMENT ORDINANCE 
6. CONDITIONAL USE PERMIT ORDINANCE 

7. OFF STREET PARKING AND LOADING 
8. DEVELOPMENT STANDARDS 

 
EXHIBIT B:   PROJECT MASTER PLAN / OWNER SUBMITTAL DOCUMENTS:  

 
1. ALL DOCUMENTS SUBMITTED BY THE APPLICANT REGARDING THE 

APPROVED FLOODPLAIN DEVELOPMENT PERMIT, AS REFERENCED 
IN THE FINDINGS OF FACT CONCLUSIONS OF LAW, ORDER OF 

DECISION OF THE PLANNING & ZONING COMMISSION FOR FILE NO. 
P19-062 DATED ____________, 2020. 

2. ALL DOCUMENTS SUBMITTED BY THE APPLICANT AS SET FORTH IN 
EXHIBIT C-2 OF ATTACHMENT E.4.A REGARDING THE APPROVED 

PLANNED UNIT DEVELOPMENT FINDINGS OF FACT CONCLUSIONS OF 
LAW, ORDER OF DECISION OF THE CITY COUNCIL FOR FILE NO. P19-

063 DATED _______________, 2020. 
3. ALL DOCUMENTS SUBMITTED BY THE APPLICANT AS SET FORTH IN 

EXHIBIT 1 AND 3E OF THE APPROVED DESIGN REVIEW FINDINGS OF 
FACT CONCLUSIONS OF LAW, ORDER OF DECISION OF THE KETCHUM 

CITY PLANNING AND ZONING COMMISSION FOR FILE NO. P20-019 
DATED ________, 2020. 

4. PLAT SHOWING LOT 3A, BLOCK 82, KETCHUM TOWNSITE DATED 
MARCH 2020, AS PREPARED BY GALENA ENGINEERING, INC. 

 
EXHIBIT C:  FINDINGS OF FACT, CONCLUSIONS OF LAW, ORDERS OF 

DECISION:  
 

1. FLOODPLAIN DEVELOPMENT PERMIT  
2. PLAT / READJUSTMENT OF LOT LINES 

3. DESIGN REVIEW  
4. PUD CONDITIONAL USE PERMIT AND CUP  

5. DEVELOPMENT AGREEMENT  
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Permits Conditions Acceptance Development Agreement 
 

City of Ketchum/PEG Ketchum Hotel, LLC  
 

THIS Permits Conditions Acceptance Development Agreement (this “Agreement”) is 
entered into by and between the CITY OF KETCHUM, a municipal corporation organized and 
existing under the laws of the state of Idaho, and PEG Ketchum Hotel, LLC, a Utah limited liability 
company authorized to do business in the state of Idaho as a foreign limited liability company 
(“Developer”) and (“Owner”). 

 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged and agreed, and in consideration of the premises and the mutual 
representations, covenants and agreements hereinafter contained, City and Developer/Owner 
represent, covenant and agree as follows: 
 

SECTION 1 
DEFINITIONS 

 
For all purposes of this Agreement, the following words in bold print that appear in this 

Section have the definitions as herein provided in this Section unless the context of the term clearly 
requires otherwise and/or is not capitalized:  
 
1.1 Act:  Means and refers to the Local Land Use Planning Act as codified in Chapter 65 of 

Title 67, Idaho Code. 

 
1.2 Administrator:  Means and refers to the person appointed by the Mayor and City Council 

to interpret and administer Title 17 of the KMC also designated as the Director of Planning 
and Building.    

 
1.3 Agreement:  Means and refers to this “Permits Conditions Acceptance Development 

Agreement.”  
 
1.4 Applications:  Means and refers collectively to all of Owner’s applications to the City 

regarding the Development of the Subject Real Property in accordance with the Project 
Development Plan inclusive of: Pre-Application Design Review, Building Demolition 
Application [pending], Lot Line Shift Application, Floodplain Development Application, 
Planned Unit Development/Conditional Use Application, Design Review Application, and 
Right of Way Encroachment Permit [pending].  

 
1.5 Building Demolition Development Application:  Means and refers to the 

Developer/Owner’s application to the City for a demolition permit for buildings upon the 
Subject Real Property as the first part of City Development approval. 

 
1.6 Building Demolition Permit No. P 20-___:  Means and refers to that certain approved 

Permit issued to Developer/Owner by the Building Official subject to conditions pursuant 
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to the Building Demolition Development Application issued on _____ day of _______, 
2020. [pending] 

 
1.7 Building Official:  Means and refers to the City Building Official.   
 
1.8 Building Permit:  Means and refers to the Building Permit/s issued by the Building 

Official for the construction of the Project Development Plan pursuant to Chapters 15.6 
and 15.16 KMC.  

 
1.9 City:  Means and refers to the City of Ketchum, an Idaho Municipal Corporation and Party 

to this Agreement. 
 
1.10 City Administrative Review Fees:  Means and refers to the City Administrative Review 

Fee [as approved by the City Council in accordance with Idaho Code § § 63-1311 and 63-
1311A, inclusive of use of outside consultants for plan checking, 3rd party verifications, 
and/or inspections for the City Services provided to the Developer/Owner for the City’s 
administration of the Developer/Owner’s Permits compliance as conditioned herein. [need 
to clarify this process in city fee resolution] 

 
1.11 City Council:  Means and refers to the City Council of the City. 

 
1.12 City Project Development Plan Agent:  Means and refers to the City’s Director of 

Planning and Building Department or their designee/s who acts on behalf of the City in the 
Section 4 approval process of the Project Development Plan Completion Assurance 
Process and Conditions and Section 6 Default process.    

 
1.13 Construction Plans:  Means and refers to the construction drawings for the Project 

Development Plan as approved by the City.  
 
1.14 Default Cure Remedy:  Means and refers to any remedy inclusive of a City draw on the 

letter of credit issued pursuant to Section 4 that will cure the default and will provide for 
the specific performance of the terms of this Agreement. 

 
1.15 Demolition Of Buildings Ordinance:  Means and refers to the Demolition Of Building 

Ordinance of the KMC Codified at Section 15.16.040, a true and correct copy of which is 
attached marked Exhibit A. 

 
1.16 Design Review Development Application:  Means and refers to the Developer/Owner’s 

application to the City for design review approval of the proposed construction and 
Development by the Developer/Owner on the Subject Real.  

 
1.17 Design Review Ordinance:  Means and refers to the Design Review Ordinance of the 

KMC Codified at Section 17.96.010 et. seq., a true and correct copy of which is attached 
marked Exhibit A. 
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1.18 Design Review Permit No. P 20-019:  Means and refers to that certain approved Permit 
issued to Developer by the City Planning and Zoning Commission subject to conditions 
pursuant to the Design Review Development Application issued on the ______ day of 
________, 2020.   

 
1.19 Developed:  Means and refers to the completion of construction of the Project 

Development Plan as the development of the Project by the Developer/Owner in 
accordance with the provisions of this Agreement. 

 
1.20 Developer:  Means and refers to PEG Ketchum Hotel LLC, a Delaware limited liability 

company, authorized to do business in the state of Idaho as a foreign limited liability 
company, which is developing the Project and is also the Project Owner and is a Party to 
this Agreement.   

 
1.21 Developer/Owner:  Means and refers to both the Developer and the Owner as of the 

Effective Date, but subsequently if there are assignments of either the Developer and/or 
the Owner’s Rights, pursuant to this Agreement, this term is inclusive of Developer/Owner 
assigns.   

 
1.22 Developer/Owner’s Representative:  Means and refers to the representatives for the 

Developer/Owner, which is Mr. Nick Blayden, AJC Architects/ Mr. Justin Heppler, BHD 
Structural Engineers/ Brett Goodman and is inclusive of any designee appointed by 
Developer as provided herein. 

 
1.23 Development:  Means and refers to the process by which the Project is Developed.  
 
1.24 Development Rights:  Means and refers to the Subject Real Property land use and 

development rights in connection with entitlements as provided in the Permits issued by 
the City in the process of the Applications as provided in this Agreement. 

 
1.25 Development Standards Ordinance:  Means and refers to the Development Standards 

Ordinance of the KMC Codified at Section 17.124.010 et. seq. a true and correct copy of 
which is attached marked Exhibit A.  

 
1.26 Effective Date:  Means and refers to the date of the Building Demolition Permit No. P 20-

__, dated 6_____ day of ___________________, 2020. [need permit and date] 
 
1.27     Encroachment Permit City: Means and refers to encroachment permit issued by the City 

as a part and parcel of the Project Development Plan.  
 
1.28 Encroachment Permit ITD:  Means and refers to encroachment permit issued by the ITD 

as a part and parcel of the Project Development Plan.  
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1.29 Four Star Hotel Operations Standard:  Means and refers to the operation of the 
Developed Project as an upscale hotel providing guests with a luxury experience in a 
distinctive setting, including expanded amenities and exceptional service which includes the 
following characteristics:  

 
• An impressive, well integrated and excellent architectural design; and  
• A lobby area located away from main traffic areas with multiple conversation groupings 

and recognizable guest services; and  
• A full-service restaurant, separate lounge and bar area; and  
• An onsite fitness center and hot tubs; and 

• Conference rooms; and 

• Onsite housing for 23 employees; and  
• Turn down service, valet parking, baggage service, laundry service, newspaper service, 

room service, computer access, fitness center service, ice service, and concierge service; 
and  

• Staff preparation and training to ensure integrate services from initial reservation call to 
departure. 

 
1.30 Floodplain Development Permit Application:  Means and refers to the 

Developer/Owner’s application to the City for approval of the Developer/Owner’s plan for 
floodplain management of the Developed Subject Real Property as the third part of City 
Development approval.   

 
1.31 Floodplain Management Overlay Zoning Ordinance:  Means and refers to the Flood 

Damage Prevention Ordinance of the KMC Codified at Section 17.88.010 et. seq., a true 
and correct copy of which is attached marked Exhibit A. 

 
1.32 Floodplain Management Permit No. P 19-062:  Means and refers to that certain City 

approved Permit issued to Developer/Owner by the City Planning and Zoning Department 
subject to conditions pursuant to the Floodplain Management Development Application 
issued on the ________ day of __________, 2020.   

 
1.33 Hotel Operator:  Means and refers to the person and or entity that is in possession of the 

Developed Project and using and occupying the same as a Four Star Hotel Operations 
Standard.   

 
1.34 Hotel Operations:  Means and refers to the occupation and use of the Developed Project 

in compliance with a Four Star Hotel Operations Standard.   
 
1.35 International Codes: Means and refers to any Building, Residential, Energy, Mechanical, 

Rules of Building Safety, Plumbing Code, National Electrical Code or other codes adopted 
by the Idaho Division of Building Safety and by the Idaho State Fire Marshall  and/or by 
the City which govern the Development.   

 
1.36 ITD:  means and refers to the Idaho Transportation Department, an administrative 

department of the state of Idaho.   
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1.37 KMC:  means and refers to the Ketchum Municipal Code, which is the codified ordinances 

of the City.  
 
1.38 Level of Service:  Means and refers to an identified standard by which service is provided 

in the context of the terms appearance in this Agreement.  
 
1.39 Lot Line Shift Development Application:  Means and refers to the Developer/Owner’s 

application to the City for a Lot Line Shift or Readjustment of Lot Lines of the existing 
Parcels of the Subject Real Property into one parcel as the second part of City Development 
approval.   

 
1.40 Lot Line Shift Ordinance:  Means and refers to the Readjustment of Lot Line Procedures 

Lot Line Shift Ordinance of the KMC Codified at Section 16.04.030, a true and correct 
copy of which is attached marked Exhibit D. 

 
1.41 Lot Line Shift Permit No. P 19-064: Means and refers to that certain Lot Line Shift Permit 

issued to Developer by the approval of the City Council subject to conditions pursuant to 
the Lot Line Shift Development Application issued on ___ day of __________, 2020.  

 
1.42 Master Plan:  Means and refers to the Master Plan filed by the Developer/Owner in 

support of their Project Development Plan, including the Planned Unit 
Development/Conditional Use Permit Application which depicts the Project proposed for 
construction.  
 

1.43 Off Street Parking and Loading Ordinance:  Means and refers to the Off Street Parking 
and Loading Ordinance of the KMC Codified at Section 17.125.010 et. seq., a trust and 
correct copy of which is attached marked Exhibit A.  

 
1.44 Ordinances:  Means and refers collectively to the Demolition of  Buildings Ordinance, 

Lot Line Shift Ordinance, Floodplain Management Overlay Zoning Ordinance, Planned 
Unit Development/Conditional Uses Ordinances, Design Review Ordinance, Off Street 
Parking and Loading Ordinance and the Development Standards Ordinance. This term may 
appear in this Agreement in the singular or the plural. 

 
1.45 Owner:  Means and refers to PEG Ketchum Hotel, LLC, a Utah limited liability company, 

authorized to do business in the state of Idaho as a foreign limited liability company, who 
is the owner of the Subject Real Property on the Effective Date and Party to this Agreement, 
and after the Effective Date of this Agreement shall refer to the owner or owners of the 
Subject Real Property. 

 
1.46 Peak Travel Season:  Means and refers to that period in each calendar year that 

commences on June 15th and continues to September 15th and then resumes on December 
15th and end on the following President’s Day holiday.   
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1.47 Parcels:  Means and refers to tract or parcels of distinctly legally described real property 
located within the Subject Real Property. This term may appear in this Agreement in the 
singular or the plural. 

 
1.48 Party or Parties:  Means and refers to the City and/or the Developer/Owner, as the Parties 

to this Agreement, depending upon the context of the term as used in this Agreement. 
 
1.49 Permits:  Means and collectively refers to the following permits approved and issued by 

the City [inclusive of ITD issued encroachment permit] to the Developer/Owner for the 
Development of the Project as part and parcel of the Project Development Plan are 
inclusive of the following:  

• River Street ROW Encroachment Permit City P 19-____; and [pending] 
• State Highway 75 ROW Encroachment Permit ITD; and [pending] 
• Building Demolition Permit No. P 19-____; and [pending] 
• Lot Line Shift Permit No. P 19-064; and  
• Floodplain Management Permit No. P 19-062; and  
• Planned Unit Development/Conditional Use Permit No. P 19-063; and  
• Design Review Permit No. P 20-019; and  
• Waiver Applications granted by the City in conjunction with the above stated 

Permits; and 
• Building Permit(s). [pending] 

 
1.50 Planned Unit Development/Conditional Use Permit Application:  Means and refers to 

the Developer/Owner’s application to the City for approval of the proposed construction 
and development of the Project by the Developer/Owner as a planned unit 
development/conditional use.  

 

1.51 Planned Unit Development/Conditional Use Permit No. P 19-063:  Means and refers to 
that certain Planned Unit Development/Conditional Use Permit issued to Developer/Owner 
approved by the City Council subject to conditions pursuant to the Planned Unit 
Development/Conditional Use Permit Development Application issued on the ______ day 
of ___________, 2020.   

 
1.52 Planned Unit Development/Conditional Uses Ordinances:  Means and refers to the 

Planned Unit Development Ordinance of the KMC codified at Section 16.08.060 et. seq., 
a true and correct copy of which is attached marked Exhibit A and the Conditional Uses 
Ordinance of the City Codified at Section 17.116 et. seq. of the KMC, a true and correct 
copy of which is attached marked Exhibit A. 

 
1.53 Project:  Means and refers to the intended development of the Subject Real Property in 

accordance with the Project Development Plan and subsequent occupation and use 
conduction Hotel Operations in accordance with a Four Star Hotel Operations Standard 
and as governed by this Agreement. 
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1.54 Project Development Plan:  Means and refers to and is all-inclusive of all City approved 
Developer/Owner plans, specifications and Permits for the completion of the Developed 
Project and is inclusive of the following:  

 
• July 29, 2019 submittal package: 

 
o Written Description of Project 

 
o Narrative 01.02 – Development Plan  

 
o Narrative 01.03 – Project Analysis | Social Impact Study 

 
o Narrative 01.04 – Application of Standards 16.08.080 

 
o Narrative 01.05 – Development Schedule 

 
o Narrative 01.06 – Parking Analysis, July 16, 2019, Hales Engineering and Traffic 

Impact Study, July 12, 2019, Hales Engineering 
 

o Narrative 01.07 – Employee Housing Plan  
 

o Narrative 01.08 – Sub-Area Analysis  
 

o Narrative 01.09 – Contextual Hotel Components  
 

o Narrative 01.11 – Standards of Evaluation, Design Review, Conditional Use 
Permit, Development Agreement, and Hotels 
 

o Exhibit 02.01 – Plans, June 18, 2019 | Elevations, July 2, 2019 | Sections, July 2, 
2019 
 

o Exhibit 02.02 – Floor Area Ratio (includes calculations, plans, and sections) 
 

o Exhibit 02.03 – Height Analysis (includes Contextual Elevations, Invisible Plane 
Diagram, Existing Topography Diagram, Compatibility Views, Gateway Study 
Recommendations) 
 

o Exhibit 02.04 – Sun Studies  
 

o Exhibit 02.05 – Civil Drawings, sheets C0.1, C0.2, C1.0, C2.0, C3.0, and C4.0 
 

o Exhibit 02.06 – Landscape Drawings sheet L1.0 
 

o Exhibit 02.07 – Exterior Color Palate  
 

o Exhibit 02.08 – Dark Sky Compliant Fixtures  
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o Exhibit 02.09 – Traffic Study Diagrams  

 
o Exhibit 02.10 – Plat Map | Lot Line Adjustment  

 
o Exhibit 02.11 – ROW Improvements  

 
o Exhibit 02.12 – Soils Report | Perc Test  

 
o Exhibit 02.13 – Flood Plain | Riparian Corridor  

 
o Exhibit 02.14 – List of Adjacent Property  

 
o Exhibit 02.15 – Waiver List  

 
• July 29, 2019 and July 30, 2019 hearing submittal documents  

 
o Galena Staking Exhibit 

 
o AJC Architecture Virtual Reality Images 

 
o AJC Architecture PowerPoint Presentation 

 
o Hales Engineering PowerPoint Presentation 

 
• River Street Encroachment Permit [pending] 

 

1.55 ROW:  Means and refers to public right-of-way for streets and utilities either owned by 
the City or ITD.   

 
1.56 ROW Improvements:  Means and refers to ROW improvements.    
 
1.57 Section:  Means and refers to a Section of this Agreement.  
 
1.58 SH75:  Means and refers to State Highway 75 as it lies within the City under the ownership 

and jurisdiction of ITD. 
 
1.59 Subject Real Property:  Means and refers to 1.048 acres more or less located within the 

City and Blaine County, Idaho, legally described and depicted in Exhibit B.   

• This definition is inclusive of the real property described in the Preliminary Plat 
prepared by Galena Engineering for the purpose of removing the lot line that bisects 
the Subject Real Property and will revise pursuant to this Agreement the legal 
description of record in Blaine County.   

1.60 Term:  Means and refers to the duration of this Agreement which is perpetual as is set 
forth herein unless the word ‘term” is not capitalized.  
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1.61 Waiver Applications:  Means and refers to four (4) waiver Developer/Owner’s 

applications to the City for approval of the following requirements:   
 

• Floor Area Ratio; and  
• Height; and  
• Minimum Lot Size; and  
• Setback  

 
 

SECTION 2 
RECITALS 

 
The Parties recite and declare: 
 
2.1       The Developer/Owner is the owner of the Subject Real Property which is within the City 

limits of the City; and  
 

2.2  The Developer/Owner intends to develop its Project upon the Subject Real Property in 
accordance with the Project Development Plan and thereafter occupy and possess the same 
in the conduct of Hotel Operations. In order to accomplish its intentions, the 
Developer/Owner has filed the Applications which have resulted in the City’s approval of 
the Permits which include terms and conditions of compliance by the Developer/Owner; 
and  

 
2.3       The City is a municipal corporation established in accordance with Article XII of the 

Constitution of the State of Idaho and Title 50 Idaho Code and is required and has exercised 
its authority pursuant to the Local Land Use Planning Act codified at Chapter 65 of Title 
67 Idaho Code and pursuant to Chapters 3, 9 and 13 of Title 50 Idaho Code to enact the 
Ordinances and regulations which Ordinances which govern the Developer/Owner’s 
intentions for the Developed Project and use of the Subject Real Property; and  

 
2.4  The City has the following authority pursuant to Idaho Code Section 50-335 which 

provides: 
 

50-335. DESTRUCTION OF BUILDINGS INIMICAL TO 
SAFETY AND HEALTH. All cities in the state of Idaho shall 
have power to declare any building or structure to be a nuisance 
which, in the opinion of the city council, is so dilapidated or is in 
such condition as to menace the public health or the safety of 
persons or property on account of increased fire hazard or 
otherwise; and any council may cause the destruction or removal 
of any such building or structure at the expense of the person or 
persons, associations, corporations or copartnerships holding, 
owning or maintaining the same, and to levy a special assessment 
as provided in section 50-1008 [, Idaho Code], on the land or 
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premises whereon the nuisance is situated, to defray the cost or 
to reimburse the city for the cost of destruction or removal of said 
building or structure so declared to be a nuisance. 

 
2.5  A failure of the Developer/Owner to construct and occupy the Project has great potential 

to result in a vacant and abandoned partially completed Project. The Project is located in a 
very visible and central location within the City. A vacant and abandonment Project, 
particularly due to its size and location, will become an eyesore, become a negative effect 
upon neighboring properties, tourism and the commerce and the health and welfare of the 
residents, and property owners of the City and would resultantly become a nuisance; and 

 
2.6 KMC section 16.08.120 C provides that prior to final approval of a PUD conditional use 

permit, the City Council may require a written agreement executed by the 
Developer/Owner to secure performance of any requirement or condition to be imposed as 
part of the approval, including, but not limited to Development and may also require 
recordation of documents establishing and guaranteeing the operation and maintenance of 
the Project; and   

 
2.7 A special consideration for the City to issue the Permits to the Developer/Owner for the 

Project Development Plan is the Developer Owner’s assurance of financial performance of 
the timely completion of the Developed Project in accordance with the terms and 
conditions of this Agreement. 

 

2.8     The City’s approval of the Permits and granting to the Developer/Owner’s Development 
Rights is conditioned upon and is in consideration of the Developer/Owner’s acceptance 
of the terms and conditions of the Permits which acceptance is in accordance with and 
governed under the terms and conditions of this Agreement.  

 
 

SECTION 3 

PERMIT CONDITIONS 
 

The Developer/Owner, by entering into this Agreement for its Term, does hereby accept 
and agrees to perform in accordance with and abide by the terms and conditions of the Permits 
which terms and conditions are herein stated and to abide by the terms and conditions of the 
issuance of a Building Permit which are also stated in Sections 4 and 5 of this Agreement as 
follows:   
 
3.1 Construction and Occupancy Time Limits:  The following are the time limits that govern 

construction and occupancy of this Project:  
 

3.1.1  Design Review Permit:  Pursuant to KMC §17.96.090, a design review permit is 
valid for twelve (12) months from the date of final decision on the associated 
Findings of Fact, Conclusions of Law, and Decision. _________, 2020 is the date 
of the final decision on the Design Review Permit No. P20-019. The Application 
for the Conditionally Granted Project building permit must be filed within the time 
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as specified in KMC §17.96.090(A)(2). Any extension shall only be as allowed and 
specified in KMC §17.96.090. 

 
3.1.2 Building Permit:  The Developer/Owner must apply and have issued a building 

permit within twelve (12) months from the date of the last issued Permit. Any 
extension shall only be as allowed and specified in KMC §17.96.090.B.  
 
3.1.2.1 Agreement Termination:  In the event the Developer/Owner fails to 

complete the process of obtaining the issuance of the Building Permit for 
the Project within _______ months from the Effective Date, the Project 
Development Plan approvals and Permits and this Agreement shall then 
immediately terminate and be null and void.  

 
3.1.3 Project Development Plan Phase Completion Timelines:  The Developer/Owner 

shall complete the following Project Development Plan Phases in accordance with 
the following timelines following the issuance of Building Permit for the Project 
Development Plan: [detailed construction sequencing & approximate inspection 
dates – pending] 

3.1.3.1 Demolition of existing structures on Subject Real Property:  
_______________[date of completion]  

3.1.3.2 Project site preparation after demolition including utility connection 
work: _______________[date of completion]  

3.1.3.3 Project foundation construction _______________[date of completion]  

3.1.3.4 Project framing including mechanical, fire sprinkler, electrical, windows 
and exterior doors _______________[date of completion]  

3.1.3.5 Project Roofing and siding -- HVAC   _______________[date of 
completion]  

3.1.3.6 Project Interior /including utilities _______________[date of completion] 

3.1.3.7 Project construction outside of the hotel and Landscaping 
_______________[date of completion] 

 
3.1.4 Certificate of Occupancy:  The following are Certificate of Occupancy issuance 

conditions:  
 

3.1.4.1  Time Limits:  A certificate of occupancy shall be issued for the 
Conditionally Granted Project no later than 18 months after the Building 
Permit is issued unless the time for completion of the Conditionally 
Granted Project is extended by the City Council. 
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3.1.4.2  Conditions Precedent:  No Certificate of Occupancy shall be issued until 
the following items are complete:  

 
3.1.4.2.1  All Design Review elements are complete to the satisfaction 

of the Planning & Building Department, including in part, (A) 
Lighting and noise related to the rooftop bar shall be in 
compliance with the following city code requirements: KMC 
§17.132.030.H requires all exterior lighting be full cutoff 
fixtures with the light source fully shielded. Fixtures 
shielded underneath canopies must be flush mounted or side 
shielded. KMC §9.08.040.8 enumerates standards for noise 
levels permitted in the nighttime, daytime, and evening. (B) 
Any satellite receivers located on the hotel property shall be 
screened from public view. (C) Any modification to the 
proposed Sign Plan is subject to administrative approval. (D) 
Compliance with Tables 1 and 2 of the PUD Findings and 
Table 1 of Exhbit 2. (E) All Design Review elements shall 
be completed prior to issuance of a Certificate of Occupancy 
for the building. (F) Any modification to the existing 
Floodplain Waterways Design Review permit for purposes 
of public access as set forth in the DR Submittal or otherwise 
is subject to administrative approval; and 

 
3.1.4.2.2  All occupancies in the Conditionally Granted Project 

(residential, commercial, etc.) shall meet the Leadership in 
Energy and Environmental Design (LEED) Silver or 
equivalent standards consistent with (A) representations of 
the Applicant as set forth in Exhibit B and its Sustainability 
Integration representations set forth in the approved 2/3/20 
PUD Application and 3/9/20 Design Review Application 
(building system / geothermal, high performance building 
and site, material and product sustainability assessment) and 
(B) provisions of the City of Ketchum Green Building Code 
as set forth in KMC §15.20; and  

 
3.1.4.2.3 All proposed encroachments within River Street right-of-way 

have been installed in accordance with the Approved Plans 
and to the satisfaction the City Engineer; and 

 
3.1.4.2.4  All rooftop mechanical and electrical equipment is fully 

screened from public vantage points to the satisfaction of the 
Planning & Building Department, and  

 
3.1.4.2.5   The Fire, Utilities, Building, Arborist, Streets, and Planning 

Departments have conducted final inspections and authorized 
issuance of a Certificate of Occupancy; and 
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3.1.4.2.6 Prior to Certificate of Occupancy, a Parking Plan verifying 

free public use, the thirteen (13) displaced public parking 
spaces, and other details at the discretion of the City, shall 
be provided and approved by Ketchum City Council for the 
Conditionally Granted Project Parking Garage. 

 
3.1.4.2.7 All River Street and SH75 ROW Improvements shall be 

completed in accordance with approved encroachment permit 
approvals to the satisfaction of the City Engineer and the ITD 
Engineer, respectively.  

 
3.2 Building Permit Requirements.  The following are the conditions precedent to the issuance 

of the Building Permit for the Project Development Plan:  

3.2.1 Project Development Plan Approval. The Project Development Plan, including 
Final Design Review approval and the recordation of this Agreement, shall be 
approved by the City; and  

3.2.2  Building Demolition Permit Conditions: The Developer/Owner right to proceed 
to demolish all or any portion of the existing structures on the Subject Real Property 
pursuant to the Building Demolition Permit approval shall follow the permit 
process as specified in KMC §15.16.040 including a 60 day waiting period for the 
demolition of historic buildings, prior to demolishing any historic structure on the 
Subject Real Property.    

 
3.2.3 Subdivision Lot Line Shift Development Application Conditions: The 

Developer/Owner as part of the process for approval of the Project Development 
Plan has made application to the City for removal of the common lot lines shared 
between the three lots that comprise the Subject Real Property, pursuant to 
subsection L of KMC §16.04.030. As set forth in the Preliminary Plat by Galena 
Engineering, subject plat amendment will remove the lot line bisecting the Property 
into a new one-lot subdivision.  The Lot Line Shift Permit No. P 19-064 approved 
final Plat Map reflecting such changes shall not be recorded and become effective 
until either (A) after all River Street ROW improvements and utilities have been 
installed to the satisfaction of the City Council as set forth in §16.04 of the City 
Subdivision Ordinance or (B) consistent with Condition 19.7 of the approved 
Planned Unit Development/Conditional Use Permit No. P 19-063 Application, the 
Applicant issues an irrevocable letter of credit for Public ROW Improvements 
affecting the River Street right of way prior to building permit issuance for the 
Project. 

3.2.3.1 City Department Requirements:  All requirements of the fire, utility, 
building, planning and streets and facilities departments of the City shall 
be met and all public improvements shall meet the requirements of the 
City Engineer.  
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3.2.3.2 Utility Plan: A full utility plan will be required prior to final plat 
recordation and infrastructure construction.  

 
3.2.3.3 Riparian and Scenic Easement: A twenty-five foot (25’) riparian and 

scenic easement is shown on the plat. Any work in this area is subject to 
separate floodplain rules and regulations; and 

 
3.2.3.4  Fisherman’s Easement: A ten-foot (10’) fishermen’s easement adjacent 

to the OHWM of Trail Creek and access through the Subject Real 
Property shall be shown on the plat; and 

 
3.2.3.5   Building Envelope: A Building Envelope (“BE”) will be reflected on the 

final plat consistent with the approved final Agreement for the Project. 
Subject BE will reflect the Council’s final approval on FAR, corner lot 
radii sight line requirements, and front/side yard setbacks. The BE shall 
not encroach within 25’ of Trail Creek or within 25’ of the edge of ITD 
ROW; and  

 
3.2.3.6   Removal Existing Vegetation: The removal of existing mature trees 

and/or established shrub masses is subject to approval and adoption of the 
Applicant’s landscape plan through the Design Review and/or Floodplain 
Development Permit process; and  

 
3.2.3.7   Encroachment Permits: An encroachment permit from ITD as well as 

the City will be required for all improvements to public right of way. As 
a condition of Plat approval, subject sidewalk and street lighting to city 
standards shall be installed prior to final plat recordation unless otherwise 
approved by the City Council; and 

 
3.2.3.8   Drawing Approvals: Prior to grading occurring on the new Lot 3A, City 

approval of the Applicant’s grading, drainage and landscaping 
construction drawings is required. Subject construction drawings shall be 
consistent in concept with approved Design Review, Encroachment 
Permit, and related drawings. 

 
3.2.4 Storm Water Management Pollution Prevention Plan (“SWPPP”) in accordance with 

local, state and federal laws and regulations is in place for the Project Development 
Plan; and the Project Development Plan includes a Construction Staging and 
Mitigation Plan consistent with the standards as specified in KMC §15.06 has been 
reviewed and approved by the City.  

3.2.5 A detailed Project Development Plan Construction Staging and Mitigation Plan 
which is consistent with the standards specified in Chapter 15.06 of KMC, including 
provisions for off-site parking for contractors, sub-contractors, and other trades 
associated with the construction of the Project, off-site storage of bulk materials, and 
required right of way encroachments during construction, shall be submitted and 
approved by Building Administrator prior to Building Permit approval.   
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3.2.6 The Developer/Owner has secured a will serve letter from Idaho Power for the 
Project and the project generator and other equipment shall be located consistent 
with the Design Review Permit No. P20-019.  

3.2.7 Sidewalks that are required for the hotel evacuation plan shall be part of the hotel 
snowmelt system and kept free of snow. A snow melt diagram shall be incorporated 
into the drawing set approved at the time of Building Permit issuance to assure 
areas proposed for snowmelt are constructed as such and found operational as a 
condition of certificate of occupancy.  

3.2.8 The River Street Encroachment Permit from the City has been issued.  

3.2.9 The Developer/Owner has completed the process set forth in Section 4 with the 
issuance of the irrevocable letter of credit and the City Project Development Plan 
Agent has accepted and secured subject irrevocable letter of credit consistent with 
this Agreement. As set forth in §4.5 herein, the irrevocable letter of credit shall 
include: (A) an amount equal to 130% of the approved Project Development Plan 
Bid; (B) an amount equal to 150% of engineering estimates of the ROW 
Improvements; and, (C) an amount to lower parking demand and traffic impacts as 
set forth herein.  

3.3  Emergency Services and Standards Conditions: The following are emergency services 
and safety terms and conditions of the Project Development Plan construction:   

 

3.3.1  Completion of Fire Improvements. The City Building Official or the City Fire 
Marshal may withhold building and/or fire inspection approval for any phase of 
construction of the Project Development Plan until all necessary components of the 
water and/or fire alarm system sufficient to provide protection for that portion of the 
Project are complete. 

 
3.3.2  Fire Access During Construction. Vehicle parking and material storage during 

Project construction shall not restrict or obstruct public streets or access to any 
building. Emergency vehicle access shall be maintained as required by the Fire 
Chief. Once construction begins on the second floor and above, 26-foot aerial 
ladder truck access is required along one entire side of the building, in a location 
approved by the Fire Marshal, for evacuation of injured persons from upper floors. 
All required Fire Lanes, including within 15 feet of fire hydrants, shall be 
maintained clear and unobstructed at all times. 

 
3.3.3  Fire Code Requirements. The Project shall comply with all the terms and 

conditions set forth in the City Fire Department Pre-application Requirements 
Memo dated June 24, 2019 from Tom Ancona, Assistant Chief & Fire Marshall, 
inclusive of subsequent amendments thereto, all 2012 International Fire Code 
requirements and any additional specific City Building (Chapter2 15.04 and 15.06) 
and Fire Ordinances (Chapter 15.08), as well as the Fire Department Conditions set 
forth in Table 1 of Exhibit 2 of the Design Review Permit No. P20-019.  
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3.3.4 Evacuation Route / Snowmelt Plan. Sidewalks that are required for the hotel 
evacuation plan shall be part of the hotel snowmelt system and kept free of snow. 
A snow melt diagram shall be incorporated into the drawing set approved at the 
time of Building Permit issuance to assure areas proposed for snowmelt are 
constructed as such and found operational as a condition of certificate of 
occupancy.  

3.4  Project Development Plan Construction Plans and Master Plan Conditions:  The 
following are conditions of Construction Plans and the Master Plan approval for the Project 
Development Plan:   

 

3.4.1  ROW Improvements and Use Conditions:  The following are Project Development 
Plan ROW Improvements and use terms and conditions of Project Development Plan 
construction:   

 

3.4.1.1  DIG Permit: The Developer/Owner shall submit a Street and Alley 
Digging, Excavation, and Trenching (“DIG”) Permit application with 
an associated traffic control plan for all construction work within the 
City ROW to be reviewed and approved by the Streets and Facility 
Department.  

 
3.4.1.2  Temporary Use of Right-of-Way Permit: The use of City right-of-

way for Project Development Plan construction which includes the 
closure of adjacent streets or sidewalks requires a Temporary Use of 
Right-of-Way Permit (“TURP”).  

 
3.4.1.3  Public ROW Encroachments. Abutting the Subject Real Property are 

two public rights of way (“ROW”). To the east is State Highway 75 
(“SH75”), which is owned and maintained by the Idaho Transportation 
Department (“ITD”). To the north is River Street, which is owned and 
maintained by the City.  This Project qualifies as a substantial 
improvement, there for the Project Development Plan must include the 
installation of sidewalks equal to the length of the subject Real Property 
boundary line adjacent to any public street (KMC §17.96.060). Prior to 
issuance of a Building Permit, the Developer/Owner shall obtain 
approval of all ROW encroachments within the ROW pursuant to a 
separate ROW encroachment agreement approved by the City Council.   

 
3.4.1.3.1  SH75 Encroachment Permit. ITD has an approved Record 

of Decision (“ROD”) that includes a 3-lane section with a 
six-foot (6’) wide sidewalk abutting the Subject Real 
Property.  Subject ITD improvements to the SH75 ROW are 
proposed to be installed by ITD in Fiscal Year 2025 with 
road work in the vicinity, at the earliest, occurring in October 
of 2025. The installation of these SH75 Improvements by 
ITD and, particularly, the striping of a dedicated left turn 
lane West Bound onto River Street with adequate queuing 
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for cars turning onto River Street is important to traffic flow 
both along SH75 and into the Project.  

 
3.4.1.3.2 Center Turn Lane for SH 75/River Street Intersection:  

Given the Owner’s timeframe for construction and 
Certificate of Occupancy, subject SH75 work will not be 
conducted by ITD prior to the Developed Project and the 
commencement of Hotel Operations.  Given that the City has 
determined that a center turn lane with adequate queuing of 
approximately fifty to one hundred feet (50’ – 100’) is 
necessary for the SH75/River Street intersection to retain its 
current Level of Service (“LOS”) for vehicular car 
movement, therefore the Developer/Owner shall file with 
ITD an application for an encroachment permit. The 
Developer/Owner and City shall work together to attain 
approval from ITD for the construction and striping of a 
partial center turn near the River Street intersection north of 
the Trail Creek bridge. The Developer/Owner shall pay for 
engineering, traffic control and construction costs for subject 
SH75 improvements adjacent the Project. 

 
3.4.1.3.3   Signage & Striping:  To avoid excessive delays for east 

bound traffic on River Street, subject to review and 
approval by ITD and the City, the Developer/Owner shall 
fund and install appropriate signage and improvements to 
allow only a right turn onto southbound SH75 as the 
intersection of SH75 and River Street.  

 

3.4.2  Pedestrian Safety. To help assure pedestrian safety and consistent with KMC 
§§16.08.080 and 17.116.030, at the discretion of the Ketchum City Council upon 
the recommendation of the Ketchum Transportation Authority and the city’s peer 
review engineering firm (AECOM), the Developer/Owner shall work with the City 
and ITD to upgrade the unsignalized SH75 and River Street crossing (on north-
side) to include a rectangular rapid flashing beacon (RRFB) crosswalk similar to 
4th Street. The circulation design shall meet all standards as specified in KMC 
§17.96.060.G. 

 
3.4.3 Terrace Walls.  Developer/Owner plans for and construction of terrace walls, 

inclusive of the two tallest walls with proposed materials of board formed concrete 
and block plate steel retainage, on the Subject Real Property adjacent to SH75 and 
neighboring property to the west will be subject to future design review as provided 
by KMC at the time the application is filed for approval at the discretion of the 
Administrator.    
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3.4.4 Setback, FAR and Height Waivers Limitations:  The Project Development Plan 
Setbacks, FAR, and height conditions shall comply with Design Review Permit No 
P 20-019 and Planned Unit Development/Conditional Use Permit No. P19-063. 

 
3.4.5 Floodplain. All conditions of Floodplain Development Permit P19-062 shall be 

adhered to. Any deviations to said permit shall be issued in writing through an 
amendment to the permit process in accordance with the terms and conditions and 
process of Section 5 of this Agreement.  

 
3.4.5.1  At minimum, structures on the north side of Trail Creek shall be set back 

a minimum of twenty-five feet (25’) from the mean high water mark. No 
unauthorized construction activity shall occur within the riparian setback. 
Riparian vegetation shall be maintained in its natural state. 

 
3.4.5.2 The term of floodplain development permit and waterways design review 

shall be twelve (12) months from the date that findings of fact, conclusions 
of law and decision are signed by the Administrator or upon appeal, the 
date the approval is granted by the Planning and Zoning Commission, 
subject to changes in zoning regulations. Application must be made for a 
Building Permit (if required) with the City Building Department during 
the twelve (12) month term. Once a Building Permit (if required) has been 
issued, the approval shall be valid for the duration of the Building Permit. 
Unless an extension is granted as set forth in KMC 17.88.050.G, failure to 
file a complete Building Permit application (if required) for a project in 
accordance with these provisions shall cause said approval to be null and 
void. 

3.4.5.3 This Waterways Design Review and Floodplain Development Permit 
approval is based on the plans, as referenced above, and information 
presented and approved at the meeting on the date noted herein.  Any 
building or site discrepancies which do not conform to the approved plans 
will be subject to removal. 

3.4.5.4 Pursuant to Chapter 17.88.040.C, no chemicals or soil sterilants are 
allowed within 100 feet of the mean high-water mark.  No pesticides, 
herbicides, or fertilizers are allowed within 25 feet of the mean high-water 
mark unless approved by the City Arborist.  All applications of herbicides 
and/or pesticides within one hundred feet (100') of the mean high-water 
mark, but not within twenty-five feet (25') of the mean high water mark, 
must be done by a licensed applicator and applied at the minimum 
application rates.  Application times for herbicides and/or pesticides will 
be limited to two (2) times a year; once in the spring and once in the fall 
unless otherwise approved by the city arborist. The application of dormant 
oil sprays and insecticidal soap within the riparian zone may be used 
throughout the growing season as needed. 
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3.4.5.5 Prior to commencement of any construction activity on the Subject Real 
Property the silt fence and inlet protection shall be installed as indicated in 
civil sheet 2.0. 

3.4.5.6 No maintenance, including the mowing, trimming, and removal of 
vegetation, and no construction activities, encroachment, or disturbance 
within the riparian zone shall take place without approval through an 
amendment to this permit, during the time period the permit is in effect, or 
through approval of a subsequent permit.  

3.4.5.7 It shall be unlawful to dump, deposit or otherwise cause any trash, 
landscape debris or other material to be placed in any stream, channel, 
ditch, pond or basin that regularly or periodically carries or stores water. 

 
3.4.5.8 This Waterways Design Review and Floodplain Development Permit 

approval is based on the plans, as referenced above, and information 
presented and approved at the meeting on the date noted herein.    Any 
building or site discrepancies which do not conform to the approved plans 
will be subject to removal. 

 
3.4.5.9 Pursuant to Chapter 17.88.040.C, no chemicals or soil sterilants are 

allowed within 100 feet of the mean high-water mark.  No pesticides, 
herbicides, or fertilizers are allowed within 25 feet of the mean high-water 
mark unless approved by the City Arborist.  All applications of herbicides 
and/or pesticides within one hundred feet (100') of the mean high-water 
mark, but not within twenty-five feet (25') of the mean high water mark, 
must be done by a licensed applicator and applied at the minimum 
application rates.  Application times for herbicides and/or pesticides will 
be limited to two (2) times a year; once in the spring and once in the fall 
unless otherwise approved by the city arborist. The application of dormant 
oil sprays and insecticidal soap within the riparian zone may be used 
throughout the growing season as needed. 

 
3.4.5.10 Prior to commencement of any construction activity on the Subject Real 

Property the silt fence and inlet protection shall be installed as indicated in 
civil sheet 2.0. 

3.4.5.11 No maintenance, including the mowing, trimming, and removal of 
vegetation, and no construction activities, encroachment, or disturbance 
within the riparian zone shall take place without approval through an 
amendment to this permit, during the time period the permit is in effect, or 
through approval of a subsequent permit. 

3.4.5.12 It is unlawful to dump, deposit or otherwise cause any trash, landscape 
debris or other material to be placed in any stream, channel, ditch, pond or 
basin that regularly or periodically carries or stores water. 
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3.4.5.13 Any modification to the existing Floodplain Management Permit No. P 
16-062 is subject to administrative approval. 

 
3.4.6 Utilities Plan:  As a part of the Construction Plans the Developer/Owner shall 

submit Project utilities plan indicating the location and size of water and sewer 
mains as well as gas, electric, TV and phone services (KMC §17.96.040.C.2c & 
KMC §17.96.060.D.1-3).  Per KMC §17.96.060.D.2, utilities shall be located 
underground and utility, power, and communications lines within the Project 
Development Plan site shall be concealed from public view consistent with Design 
Review Permit No P 20-019.  
 

3.4.7 Water & Sewer: Developer/Owner shall engineer, construct and extend, at its sole 
expense, the City water and sewer system improvements throughout the Project. 

 

3.4.7.1  Connection Fee Credit. Owner requests water and sewer service from 
the City to the Subject Real Property and the City agrees to provide such 
water and sewer service at the same fees as charged to equivalent users of 
City’s water and sewer systems in accordance with the fee methodology 
in effect at the issuance of the Building Permit. Final fee calculations shall 
credit, as applicable, services abandoned with the demolition of the 
previous mixed use buildings on Subject Real Property. 

 

3.4.7.2 Improvements. All such improvements shall be designed and constructed 
in accordance with the standards of, and Construction Plans and 
specifications approved by, the State of Idaho, Department of Health and 
Welfare, Division of Environmental Quality, and City.   

 
3.4.7.3 As-built Drawings. All construction plans shall be approved by the City 

and as-built drawings provided to the City upon acceptance of the Project 
improvements by the City. 

 
3.4.7.4 The Project shall comply with all the terms and conditions set forth in 

the Utilities / Water & Sewer Department Conditions set forth in Table 
1 of Exhibit 2 of the Design Review Findings of Fact, Conclusions of 
Law, Order of Decision, dated March 9, 2020. 

 
3.4.8 Drainage.  Project Drainage system Construction Plans shall be submitted to the City 

Engineer for review and approval. Pursuant to KMC §17.96.060.C, all storm water 
shall be retained on site, drainage improvements constructed shall be equal to the 
length of the Subject Real Property boundary lines, and all drainage facilities shall be 
constructed per City standards. All drainage improvements shall meet the applicable 
design criteria as specified in KMC §12.04.030, as well as the City Engineer and Street 
Department Conditions set forth in Table 1 of Exhibit 2 of the Design Review 
Permit No P 20-019. 
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3.4.9 Landscaping.  Developer/ Owner shall install all landscaping and related 
improvements for the Project located on private property in accordance with Design 
Review requirements which includes the detailed Landscape Plans as submitted as 
part of the Design Review Permit. The landscape Plans shall include the following, 
which is not exhaustive: species sizes, quantities and location; significant stepping and 
retaining walls between the Subject Real Property and State Highway 75; in 
compliance with all floodplain and riparian regulations. Pursuant to KMC 
§17.96.060.I, landscape materials and vegetation types specified shall be readily 
adaptable to the microclimate, soil conditions, orientation and aspect, and shall serve 
to enhance and complement the townscape. All trees, shrubs, grasses, and perennials 
shall be drought tolerant. Any landscaping or improvements within the ROW shall be 
installed consistent with the approved ROW Encroachment Agreement.  

 
3.4.10  Lighting. All Project lighting shall comply with the City Dark Sky Standards, 

Chapter 17, KMC.  The Design Review Permit includes the required exterior lighting 
plan identifying the location, height, type, lumen output, and specifications for fixtures 
(KMC §17.96.040.C.2h). All exterior lighting fixtures shall be full cutoff fixtures with 
the light source fully shielded and an associated color temperature not to exceed 2700 
Kelvin (KMC §17.132.030). Street lights shall be installed within the ROW subject 
to the review and approval of the City Engineer.  

 
3.4.11 Employee Housing Units. The Developer/Owner shall use and maintain the 

Subject Real Property for Hotel Operations and shall either maintain or enter into a 
master lease with the Hotel Operator for apartment units within the Developed 
Project containing twenty-three (23) beds, as set forth in the employee housing plan 
design update approved by City Council in accordance with the Planned Unit 
Development/Conditional Use Permit No. P16-063, and thereby fulfill and satisfy 
the employee housing obligation of this Project consistent with KMC §17.124.050.  

 
3.4.11.1  Notwithstanding, consistent with the recommendations of the 
Blaine County Housing Authority (“BCHA”) and the City Planning and Zoning 
Commission, the Applicant may as part of the Design Review process seek to 
amend the employee housing plan configurations of the Design Review Permit No. 
P 20-019 to have fewer shared bedroom configurations, improved bathroom to bed 
ratio, and more individual or couple employee housing suites; and 
 
3.4.11.2  All leased apartment units must be subleased, assigned or otherwise 
made available to employees of the Hotel Operator on terms and conditions that 
emphasize the retention of a local workforce consistent with BCHA community 
housing guidelines, and providing employee housing at a price point that is 
commensurate with its employees’ ability to pay. The Applicant may enter into a 
master lease with the Hotel Operator for apartment units containing twenty-three 
(23) beds and thereby fulfill and satisfy the employee housing obligation of the 
Planned Unit Development/Conditional Use Permit No. P19-063 and Design 
Review Permit No. P20-019 consistent with KMC §17.124.050. 
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3.4.11.3  All leased apartment units must be subleased, assigned or otherwise 
made available to employees of the Hotel Operator on terms and conditions 
determined by it in the exercise of its discretion consistent with the goals of 
retaining a local workforce and adhering to the BCHA community housing 
guidelines. 
 
3.4.11.4 Apartment leases and the management of this covenant of the 
developer to provide employee housing in the hotel are subject to annual 
recertification audits by the City and / or its designee. A fee established by 
resolution of the City may be charged for this service and associated compliance 
and monitoring activities. 

 

3.4.12 Hotel Operations. The core intended feature of the Developed Project is a hotel 
building being used for Hotel Operations at an industry acknowledged Four Star Hotel 
Operations Standard. Adherence to a Four Star Hotel Operations Standard, 
particularly during Peak Travel Season, affects the sufficiency of on-site parking and 
traffic circulation in the immediate vicinity of the Project and is a requirement of the 
Hotel Operator’s occupancy and use of the Developed Project.  

 
3.4.13 Lower Parking Demand and Traffic Impacts.  To assure that the 

Developer/Owner and/or Hotel Operator provides guest shuttle, employee shuttle, 
car share program, transit passes, carpool program, and alternative transportation 
(such as bike storage for employees), the Developer/Owner and/or Hotel Operator 
shall include in the irrevocable letter of credit a Lower Parking Demand and Traffic 
Impacts amount of fifty thousand dollars ($50,000) for a period of not greater than 
five (5) years upon which the City Council may request a draw to cover the City’s 
costs in the mitigation of lowering traffic impacts and/or parking demands 
associated with the Developer/Owner and/or Hotel Operator’s failure to comply.  
The process to be followed for a request for a draw, pursuant to this Section on the 
letter of Credit is governed chronologically first by Section 4 and then Section 5 of 
this Agreement.  

 

3.4.14 Parking & Loading. The Applicant presented its Project Parking Plan for review 
by the City Planning and Zoning Commission as part of its full Design Review 
Submittal. Prior to Certificate of Occupancy, a Conditionally Granted Project 
Parking Plan verifying public use, validation processes for determining parking 
charges (if any) for the public and the thirteen (13) displaced public parking spaces, 
and other details at the discretion of the City, shall be provided and approved by 
City Council for the Conditionally Granted Project Parking Garage. The Project 
Development Plan is required to have a minimum of eighty-four (84) parking 
spaces in the underground parking garage. Of these spaces, 53 spaces are required 
for the Four-Star Hotel Operations Standard, 18 spaces are required for employee 
housing, and 13 are required for the public to mitigate displaced public parking 
spaces from River Street. Of this total, not less than: 
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3.4.14.1   Eighteen (18) stalls shall be allocated for Hotel Operations employee 
housing, inclusive of at least one (1) car share vehicle; and  

3.4.14.2 Thirteen (13) underground parking stalls s will be available to the general 
public at no charge to the public while using the conference center, spa, 
restaurant and bar. A validation system may be employed by the 
Developer/Owner and/or Hotel Operator with regard to the monitoring 
of public use of the six, free-of-charge, underground public spaces 
located in the Project Parking Garage; and  

3.4.l4.3  Guest shuttle, employee shuttle, car share program, transit passes, and 
bike storage shall be provided as a part of the Four Star Hotel Operations 
Standard.  

3.4.14.4 During and upon completion of the construction of the Project 
Development Plan, delivery vehicles associated with the construction of 
the Project Development Plan shall not interfere with the regular flow of 
traffic surrounding the Project Development Plan Site. Delivery vehicles 
shall not block the regular flow of traffic along River Street. 
Accordingly, deliveries will be made (A) preferably with single-unit 
trucks, not large tractor-trailer trucks; (B) during off-peak hours; and, (C) 
with hand trucks from the designated on-street loading zone. The 
Applicant shall strictly monitor and manage deliveries and garbage pick-
up to ensure these activities do not occur during peak traffic periods, and 
that they do not occur simultaneously.  

3.5 Planned Unit Development Conditional Use Permit Conditions:  Planned Unit 
Development/Conditional Use Permit No. P 19-063 approval includes the following 
conditions and other conditions as provided in this Agreement:   

   
3.5.1 Project Height Limitations: The maximum height of the Project shall comply with 

the provisions of Section 3.4.4.  
 
3.5.2 Final Plat Time Limitation:  The Project final plat time limitations are set forth 

in Section 3.2.3.  
 

3.5.3 Certificate of Occupancy Conditions: No Certificate of Occupancy shall be issued 
until the Certificate of Occupancy Conditions [Section 3.1.4 of this Agreement] have 
been complied with.  

 
3.5.4 Drainage system plans:  The drainage system conditions are set forth in Section 

3.4.8.   
 
3.5.5 Utility plans:  The Utility Construction Plans conditions are set forth in Section 

3.4.6.  
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3.5.6 Hotel Operations Employee Housing:  The Hotel Operations employee housing 
conditions are set forth in Section 3.4.11.  

 
3.5.7 Hotel Operations:  The Hotel Operations Conditions are set forth in Section 

3.4.12.  
 
3.5.8 Parking Spaces:  The Developed Project and Hotel Operations parking space 

conditions are set forth in Section 3.4.13.   
 
3.5.9 Letter of Credit Conditions and Process:  The letter of credit issuance and process 

Project completion assurance conditions are set forth in Section 4.  
 
3.5.10 Public ROW Improvements and Use:  Public ROW improvements and use 

conditions are set forth in Section 3.4.1.   
 
3.5.11 Emergency Services and Safety Conditions:  The emergency services conditions 

and safety conditions as set forth in Section 3.3.  
 
3.5.12 City Department Requirements:  All requirements of the Fire, Utility, Building, 

Planning and Streets and Facilities departments of the City shall be met. All public 
improvements shall meet the requirements of the Public Works Department.   

 
3.5.13 KMC Compliance Conditions:  All other provisions of KMC, Chapters 16 and 17 

and all applicable ordinances rules and regulations of the City and other 
governmental entities having jurisdiction shall be complied with in the Project 
Development process.   

 
3.6 Loading Requirements.  During and upon completion of the construction of the Project 

Development Plan, delivery vehicles associated with the Project shall not interfere with the 
regular flow of traffic surrounding the Subject Real Property. Delivery vehicles shall not block 
the regular flow of traffic along River Street.  

 
3.7 Utilities and Warranty.  All Project Development Plan utilities, including water, sewer, gas, 

cable, phone and electric shall be installed underground within the street rights-of-way. This 
includes on site and off-site utilities:  no above-ground utility lines are permitted on the 
Subject Real Property. Detailed engineered construction drawings and specifications for 
construction of such improvements shall be prepared by Developer/Owner and approved by 
the City prior to construction. Prior to acceptance of any such improvements to be dedicated 
to City, the City shall inspect and approve same and Developer/Owner shall provide the City 
with “as built” drawings thereof. The Developer/Owner warrants to the best of its knowledge 
the “as built drawings” are substantially correct and Developer/Owner shall, for a period of 
one (1) year from the date of the City’s receipt of said drawings, be liable and hold the City 
harmless for any damage proximately caused by reason of a material error in said drawings. 

 
3.7.1 Transfer of Warranties.  Developer/Owner agrees to assign any warranties accruing 

to it and arising out of construction of the improvements described in this Section 
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remaining in effect at the time such improvements are transferred and/or dedicated to 
and accepted by the City. 

 
3.8 Certificate of Occupancy:  No Certificate of Occupancy shall be issued for the use and 

occupancy of this Project until the following items are complete:  
 

3.8.1  All Design Review elements of the Project Development Plan have been completed 
and approved by the Planning & Building Department; and  

3.8.2   All proposed encroachments within the City’s River Street right-of-way have been 
installed in accordance with the Project Development Plan and approved by the City 
Engineer; and  

3.8.3   All rooftop mechanical and electrical equipment is fully screened from public vantage 
points and approved by the Planning & Building Department; and  

3.8.4  The City’s Fire, Utilities, Building, Arborist, Streets, and Planning Departments have 
conducted final inspections and authorized issuance of a Certificate of Occupancy; 
and 

 
3.8.5 All occupancies in the Developed Project Development Plan (residential, 

commercial, etc.) shall meet the Leadership in Energy and Environmental Design 
(LEED) Silver or equivalent standards consistent with (A) representations of the 
Applicant as set forth in Exhibit B and the Applicant’s Sustainability Integration 
representations set forth in the Planned Unit Development/Conditional Use Permit 
No. P 19-063 and Design Review Permit No. P20-019 (building system / 
geothermal, high performance building and site, material and product sustainability 
assessment) and (B) provisions of the City of Ketchum Green Building Code as set 
forth in KMC §15.20; and 

3.8.6  Prior to Certificate of Occupancy, a Parking Plan verifying free public use, the 
thirteen (13) displaced public parking spaces, and other details at the discretion of 
the City, shall be provided and approved by City Council for the Conditionally 
Granted Project Parking Garage. 

 
3.9 City Administrative Review Fees:  The Developer/Owner shall be charged and shall pay the 

City Administrative Review Fees for the administration of the Developer/Owner’s and the 
City’s performance of this Agreement.  

 
3.10 Conditions to Owner’s Obligations. Owner’s obligations hereunder are conditioned upon 

(1) receiving all the referenced approvals from the City and (2) securing financing.  If 
either of those conditions (or part of one) is not satisfied, then this Agreement shall no 
longer be valid.  

 

3.11 Local Option Tax.  Hotel Operations shall be subject to the provisions of KMC Section 3.12 
(the City “Local Option Tax Ordinance”) and any amendments or recodifications thereof 
relating to local option taxes inclusive of the following:    
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3.11.1 Beverage, Food & Retail Sales. All retail, food and beverage sales on the Subject 

Real Property and in the Project shall be subject to the local option tax. 
 
3.11.2 Building Materials.  The Project and Subject Real Property building materials shall 

be subject to the local option tax on building materials.  
 
3.11.3 Employee Housing. The obligation to pay local option tax shall not apply to the rental 

of employee housing units. 
 
3.11.4 Future Amendments to LOT Ordinance.  Any amendments to or repeal of Local 

Option Tax Ordinance and/or Idaho law relating to such local option taxes shall also 
apply to and modify this Section to the extent of such amendment(s) and/or repeal.   

 
3.11.5 Hotel Rooms. All hotel rentals shall be subject to the local option tax, regardless of 

who makes the reservation, including independent third party travel agencies or other 
independent parties. 

 
3.11.6 Short-term rentals. All non-hotel rentals, if any, shall be subject to the local option 

tax on short-term rentals. 
 
3.11.7 Marriott Rewards: Reward stay bookings for any evening shall be assigned a 

room rate in accordance with the Idaho Administrative Procedures Act (IDAPA) 
and similar Idaho State Tax Commission rules and regulations. In all cases, subject 
reward stay booking shall be tracked as room revenue and charged the applicable 
local option tax rate. Local option taxes shall be remitted for all stays. 

 

SECTION 4 

PROJECT DEVELOPMENT PLAN COMPLETION ASSURANCE PROCESS AND 
CONDITIONS  

 
4.1 This Section contains the terms and conditions of the process to assure that the Developed 

Project is constructed in compliance with the Project Development Plan and completed in 
accordance with the Project Development Plan Phase Condition Timelines and the 
performance by the City of the provisions of this section shall be conducted by the City 
Project Development Plan Agent.   

4.1.1  In the event the City Project Development Plan Agent designates a designee/s the 
same shall be in writing and a copy thereof shall be provided to the 
Developer/owner.   

4.2  Within Sixty Days of the Effective Date the Developer/Owner shall obtain and provide to 
the City Project Development Plan Agent an irrevocable bid or commitments from licensed 
contractor/s [and construction managers if desired] to enter into construction contract with 
the Developer/Owner to construct the Project Development Plan in accordance with the 
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Project Development Plan Phase Condition Timelines (the “Project Development Plan 
Bid”) which bid or commitments includes all of the following:  

4.2.1 Each separate and total bid cost: and  

4.2.2 The respective schedules of values apportioned to the various divisions or phases 
of the Project Development Plan Work with each line item containing a schedule 
of monetary price values such that the total of all items shall equal the total bid cost; 
and  

4.2.3 A reasonable liquidated damages penalty for failure to timely construct; and  

4.2.4 A Developer/Owner option for failure to timely construct to secure another 
contractor to timely construct the Project Development Plan; and  

4.2.5 Performance bond and a payment bond equal to the total bid costs to assure the 
timely completion of the construction of the Project Development Plan; and  

4.2.6 Permission to allow City Project Development Plan Agent or their designee to 
inspect as may be reasonably needed in compliance with this Agreement.  

4.3 The Developer/Owner shall then provide a copy of the Project Development Plan Bid to 
the City Project Development Plan Agent who shall review the same and determine (within 
28 days) whether or not it is:  

• Complete; and  

• Complies with this Agreement; and  

• Has been submitted by a reasonably responsible bidder.  

4.3.1 The City Project Development Plan Agent shall, within the 28 days, conduct a 
reasonable inspection and provide a written report to the Developer/Owner either 
approving the Project Development Plan Bid or specify any failures and identifying 
what is needed to obtain compliance and approval.   

4.4 Subsequent to the City Project Development Plan Agent’s approval of the Project 
Development Plan Bid, the Developer/Owner shall enter into a contract/s for the Project 
Development Plan construction (the “Project Development Plan Construction Contract”) 
in accordance with the approved Project Development Plan Bid.   

4.5 Letter of Credit:  In coordination with the entering into the Project Development Plan 
Construction Contract the Developer/Owner shall cause to be issued an irrevocable letter 
of credit on a bank, acceptable to the City Finance Manager and in a form acceptable to the 
City Project Development Plan Agent and the City Attorney which complies with the 
following which shall govern its use:  
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4.5.1 In an amount equal to 130% of the approved Project Development Plan Bid [the 
additional 30% to cover contingencies, and City Administrative Review Fees costs] 
and additionally:  

4.5.2 An amount equal to 150% of engineering estimates of the ROW Improvements; 
and  

4.5.3 A Lower Parking Demand and Traffic Impacts amount of $50,000. 

4.5.4 For a period of sixty-four (64) months from the date of issue as a financial guarantee 
to the City  

4.5.5 Which letter of credit shall provide for and accommodate the following process: 

4.5.5.1  Requests for partial releases of the amount of letter of credit shall be 
made by the Developer/Owner to the City Project Development Plan 
Agent in writing in amounts equal to an approved request for payment in 
accordance with the Project Development Plan Construction Contract.  
In the event the request involves Partial release involving ROW 
Improvements the same may be made when there has been an acceptance 
of subject River Street ROW Improvements by the City; and when there 
has been formal commencement of work by ITD of the SH75 ROW 
Improvements adjacent the Subject Real Property; and/or upon complete 
installation of the SH75 ROW Improvements adjacent the Subject Real 
Property.  

4.5.5.1.1 The City Project Development Plan Agent shall then have 5 
business days to review and conduct a reasonable inspection 
and provide a written report to the Developer/Owner of 
review either approving or denying the request in which 
approval or denial shall be based upon whether or not the 
request is in compliance with the terms of this Agreement 
together with an invoice for the then accrued City 
Administrative Review Fees which the Developer/Owner 
may elect to pay directly or to authorize a draw on the line 
of credit by the City equal to the amount of the accrued City 
Administrative Review Fees.  In the event of a denial of the 
request, the City Project Development Plan Agent shall 
specify any failures and identify what is needed for 
compliance and approval.   

4.5.5.1.2  The Developer/Owner shall then within 5 business days 
provide to the City Project Development Plan Agent their 
response.   

4.5.5.1.3  In the event of an approval by the Parties the Bank shall be 
notified in writing of the approval and partial release and of 
any authorized City Administrative Review Fees draw by the 
City.   
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4.5.5.2  Request for full release of the letter of letter of credit shall be made by 
the Developer/Owner to the City Project Development Plan Agent in 
writing upon the completion and acceptance of the Developed Project 
and upon the issuance of by the City of a certificate of occupancy.   

4.5.5.2.1 The City Project Development Plan Agent shall then have 5 
business days to review and conduct a reasonable inspection 
and provide a written report to the Developer/Owner of 
review either approving or denying the request in which 
approval or denial shall be based upon whether or not the 
request is in compliance with the terms of this Agreement 
together with an invoice for the then accrued City 
Administrative Review Fees which the Developer/Owner 
may elect to pay directly or to authorize a draw on the line 
of credit by the City equal to the amount of the accrued City 
Administrative Review Fees. In the event of a denial of the 
request the City Project Development Plan Agent shall 
specify any failures and identify what is needed for 
compliance and approval.   

4.5.5.2.2  The Developer/Owner shall then within 5 business days 
provide to the City Project Development Plan Agent their 
response.   

4.5.5.2.3  In the event of an approval by the Parties the Bank shall be 
notified in writing of the approval and the final release 
subject to any authorized draw by the City.   

4.5.5.3 The City may draw upon the letter of credit in accordance with the 
following process:  

4.5.5.3.1  In the circumstance of City Council decision finding a 
default on the part of the Developer/Owner, the request is 
made in writing by the City Project Development Plan Agent 
together with the following proof with a copy to the 
Developer/Owner:  

• Certified copy of the City Council’s Findings of Fact, 
Conclusions of Law and Order of Decision finding a 
default of this Agreement by the Developer/Owner 
which order of decision authorizes a draw from the letter 
of credit; and 

• In the even the City Project Development Plan Agent 
draws on the letter of credit, the funds received shall then 
be place by the City Finance Manager in the City’s 
Custodial Holding Fund for expenditure in accordance 
with the City Council’s Findings of Fact, Conclusions of 
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Law and Order of Decision and order finding a default 
in the enforcement of the specific performance of this 
Agreement.   

 
4.5.5.3.2  In the circumstance of an approved partial release and 

Developer/Owner consent to an authorized City 
Administrative Review Fees draw by the City the request is 
made in writing by the City Project Development Plan Agent 
together with the following proof with a copy to the 
Developer/Owner:  

• The Developer/Owner’s written authorization of the draw 
on the line of credit.  

4.6 City Project Development Plan Agent:  The City officials, who are involved in the 
process of approval of the Developer/Owner’s performance of the terms and conditions of 
this Agreement, shall notify the City Project Development Plan Agent of the timely 
performance or default of the Developer/Owner and the Project Development Plan Agent 
shall coordinate with the Developer/Owner on such matters in the process of the 
completion of the Developed Project and subsequent Developer/Owner performance 
matters governed under this Agreement.   

4.6.1 In the event the City Project Development Plan Agent appoints a designee, written 
notice of the name and contact information and authority designated shall be 
immediately provided to the Developer/Owner.   

 

SECTION 5 
PROJECT DEVELOPMENT PLAN MODIFICATIONS SUBSEQUENT TO BUILDING 

PERMIT ISSUANCE 
 

5.1 The construction of the Project pursuant to the Building Permit issue shall substantially 
comply with the Project Development Plan and comply with any other applicable KMC 
and approved plan submittals required and relied upon for the issuance of the Building 
Permit.    

5.2  The Administrator is authorized to approve minor modifications, as defined by KMC 
§17.08.020, to the Project Development Plan.  

5.3 Any material change to the Project Development Plan, after the Building Permit has been 
issued, must be applied for by Developer/Owner in accordance with the follow process and 
authorization:  

5.3.1   The proposed change shall be submitted in writing as a Design Review request to 
the Planning & Building Department for review by the Administrator; and  
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5.3.2 A written description shall be included which depicts all proposed modifications 
and all changes which are clearly indicated on the associated drawings; and  

5.3.3 Pursuant to KMC §17.96.030.A, the Administrator reviews the Design Review 
requests and determines whether the request must be reviewed by the Administrator 
or by the Planning and Zoning Commission for recommendation to the City 
Council of denial or approval of the request; and  

5.3.4 The recommendation of the Administrator or the Planning and Zoning 
Commission, as the case may be, is submitted to the City Council who shall conduct 
a public hearing and provide notice in accordance with the PUD approval process 
to decide the matter as the final administrative action of the City.   

 
SECTION 6 

DEFAULT 
 

6.1 Enforcement of Terms and Conditions of the Agreement. The enforcement of the terms 
and conditions of this Agreement and the Permits issued by the City, excepting any terms 
and conditions which are based upon International Codes under the jurisdiction of the 
Building Official or the Fire Marshall, are as follows: 

 
6.1.1 International Code Defaults:  The failure of the Developer/Owner, or the failure 

of the City to comply or perform, in accordance with the terms and conditions of 
this Agreement which involve conditions of Permits governed under International 
Codes shall be processed in accordance with the provisions of the applicable 
International Code involved.  

 
6.1.2 All Other Defaults:  Otherwise the failure of the Developer/Owner, or the failure 

of the City to comply or perform, in accordance with the terms and conditions of 
this Agreement or the terms and conditions of any Permit which is the subject of 
this Agreement, shall be a Default of this Agreement ( “Default”) and processed as 
follows: 

 
6.1.2.1  City Default Claims.  A claim of Default by the City will be made by 

the City Project Development Plan Agent may be made against the 
Developer/ Owner. 

 
6.1.2.2 Developer, Owner Default Claims: A claim of Default may be made 

by the Developer/Owner against the City. 
 
6.1.3  Claimant and Accused.  For purposes of this Section of the Agreement, a claim 

of Default is made by a (“Claimant”) against an (“Accused”). 
 
6.1.4 Written Default Notice of Intent.  The Claimant shall serve the Accused with a 

Written Default Notice of Intent (“Notice of Intent”). 
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6.1.4.1 The Notice of Intent shall state the factual and legal basis for the claim 
of Default, the actions required to be taken by the Accused to cure the 
claim of Default and shall state the Default Cure Remedy that will be 
sought if the Default is not cured and a demand that the Accused respond 
in writing, within a reasonable stated time, as to whether or not the 
Accused consents to comply with the Notice of Intent or denies the 
claim of Default. The reasonable time frame shall depend upon the 
exigencies surrounding the matters and facts set forth in said Notice of 
Intent. 

 
6.1.4.2  The Accused shall have a minimum of fourteen (14) days to remedy to 

the Notice of Intent.    
 
6.1.4.3 The Notice of Intent shall be served as follows upon: 
 

• Developer:  by U.S. Mail to the address herein designated by 
Developer; and 

• Owner:  by U.S. Mail to the address of its registered agent; and 

• City:  by U.S. Mail to the address herein designated by the City. 
 

6.1.5 Notice to Show Cause.  In the event the Accused fails to correct and remedy a 
Notice of Intent, within the reasonable time designated in the Notice of Intent, to 
the satisfaction of the Claimant, the Claimant shall then request the City Council to 
proceed to set a hearing and provide written notice of the hearing to show cause to 
the Accused why the Claimant’s Default Cure Remedy to cure the claim of Default 
as identified in the Notice of Intent should not be ordered. 

 
6.1.5.1 The written notice of the hearing to show cause shall be served upon the 

Claimant and the Accused at least twenty-eight (28) days in advance of 
the hearing. 

 
6.1.5.2 At the hearing to show cause, the Accused may present evidence as to 

why it or they are not in Default. 
 
6.1.5.3 Following any presentation of evidence by the Accused and any rebuttal 

by the Claimant and any other interested persons, the City Council shall 
determine the matter and issue Findings of Fact, Conclusions of Law 
and an Order of Decision in accordance with the evidence presented at 
the Show Cause hearing. 

 
6.1.5.4 The Findings of Fact, Conclusions of Law and Order of Decision issued 

by the City Council shall be the final administrative remedy of any claim 
of Default under this Agreement and the Parties may thereafter seek 
legal action in a court of competent jurisdiction for any legal or 
equitable remedy, including, without limitation, declaratory relief and 
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or specific performance of this Agreement as the case may be, but the 
Parties shall not be entitled to consequential damages in any such action. 

 
6.1.6 Prevailing Party.  In the event any Party shall file suit or action at law or equity 

to interpret or enforce this Agreement, the provisions of Idaho Code Section 12-
117, or any subsequent amendment or recodification of the same, shall apply to 
the determination of the prevailing Party and the award of reasonable attorney’s 
fees, witness fees and other reasonable expenses.  

 
 

SECTION 7 
SHARED LEGAL DEFENSE OF THIS AGREEMENT 

 
7.1 Shared Agreement Legal Defense Costs.  In the event that any legal or equitable action 

or other proceeding is instituted by a third-party challenging the validity of any provision 
of this Agreement, the Parties will cooperate in defense of such action or proceeding.  The 
City and the Developer may agree to select mutually agreeable legal counsel to defend such 
action or proceeding with the Parties sharing equally in the cost of such joint legal counsel, 
or each Party may select its own legal counsel at each Party’s expense.  All other costs of 
such defense(s) shall be shared equally by the Parties. Each Party retains the right to pursue 
its own independent legal defense. 

 
 

SECTION 8 

NOTICES AND FILINGS 
 

8.1 Manner of Serving.  All notices, filings, consents, approvals and other communications 
provided for herein or delivered in connection herewith shall be validly delivered, filed, 
made, or served if in writing and delivered personally or delivered by a nationally 
recognized overnight courier or sent by certified United States Mail, postage prepaid, 
return receipt requested, if to: 

 
City: 
 

City Project Development Plan Agent  
P.O. Box 2315  
480 East Ave. N.  
Ketchum, Idaho  83340 
 
With a copy to: 
 
William F. Gigray, III 
WHITE PETERSON 
5700 E. Franklin Rd., Suite 200 
Nampa, ID  83687 

Developer: 
 

PEG Ketchum Hotel, LLC 
Attn: Nick Blayden 
180 N. University Avenue, No. 200 
Provo, Utah 84601 
 
Owner: 

 
PEG Ketchum Hotel, LLC 
Attn: Nick Blayden 
180 N. University Avenue, No. 200 
Provo, Utah 84601 
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or to such other addresses as either Party hereto may from time to time designate in writing 
and delivery in a like manner. 
 

8.2 Mailing Effective.  Notices, filings, consents, approvals and communication given by mail 
shall be deemed delivered immediately if personally delivered, 24 hours following deposit 
with a nationally recognized courier, or 72 hours following deposit in the U.S. mail, 
postage prepaid and addressed as set forth above. 

 
 

SECTION 9 

DEVELOPER/OWNER ASSIGNMENT OF AGREEMENT RIGHTS 
 
9.1 Developer/Owner Assignment:  The assignment of any of the Developer/Owner’s rights 

and obligations of this Agreement shall in accordance with the following:  
 

9.1.1  Complete Assignment of Developer/Owner’s rights.  A total assignment of the 
Developer/Owner’s rights and obligations under this Agreement in connection 
with all undeveloped portions of the Subject Real Property shall be assigned 
subject to written consent of the City Council which shall not be unreasonably 
withheld, conditioned or delayed subject only to the following conditions: 

 
9.1.1.1 Prior written notice from the Developer/Owner to the City Council 

together with the identification of the proposed assignee together 
with the proposed assignee’s proof of their intentions and ability to 
perform and be bound to the conditions of this Agreement inclusive 
to provisions of Section 4 of this Agreement; and 

 
9.1.1.2 Developer/Owner is not in Default of this Agreement or the 

Assignee tenders to the City a guarantee of the Assignee’s 
performance of the Developer/Owner’s Default upon assignment; 
and 

 
9.1.1.3 The total assignment by the Developer/Owner shall be by a written 

instrument including the acceptance of the assignee to the terms and 
conditions of this Agreement, and the City Council’s written consent 
and shall then be recorded in the official records of Blaine County, 
Idaho, expressly assigning such rights and obligations. 

 
9.1.1.4 In the event of such total assignment of the Developer’s Owner’s 

rights and obligations hereunder, the Developer/Owner’s liability 
under this Agreement shall then terminate. 

 
9.1.2 Successors and Assigns. Notwithstanding any other provisions of this 

Agreement, the Developer/Owner many assign all or part of the Developer’s or 
Owner’s rights and duties under this Agreement as collateral to any financial 
institution from which the Developer/Owner has borrowed funds for use in 
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Development of the Project. Such an assignment shall not relieve the 
Developer/Owner from any subsequent obligations of this Agreement. 

 
 

SECTION 10 
MISCELLANEOUS 

 
10.1 Agreement runs with the Subject Real Property.  The burdens of this Agreement for the 

Term of this Agreement and are binding upon, and the benefits inure to, all successors in 
interest of the Parties to this Agreement and constitute covenants that run with the Subject 
Real Property. Each commitment and restriction of this Agreement on the Subject Real 
Property shall be a burden on the Subject Real Property and shall be appurtenant to and for 
the benefit of the Subject Real Property and shall run with the land.   

 
10.1.1  This Agreement shall be binding on the Developer and the Owner, and their 

respective heirs, administrators, executors, agents, legal representatives, 
successors, and assigns. 

  

10.2 Agreement Amendment.  This Agreement may only be amended in accordance with the 
following process:  

 
10.2.1  An amendment may be proposed by a Party; and  
 
10.2.2  A proposed amendment must be in writing and include this entire Agreement 

as then existing and shall therein include a strikethrough of any language to be 
deleted and underline of any new language of the proposed amendment; and  

 
10.2.3 A proposed Amendment shall contain Statement of Purpose (which shall 

include a statement of how the Parties will be affected by the amendment); the 
Party to contact for information; the amended Agreement text; and  

 
10.2.4 City approval of a proposed Amendment must be processed in the same manner 

as the affected provision or provisions of the Agreement were originally 
approved subject to final approval of the City Council.   

 
10.3 Choice of Law.  This Agreement shall be construed in accordance with the laws of the 

state of Idaho in effect on the Effective Date.  Any action brought in connection with this 
Agreement shall be brought in a court of competent jurisdiction located in Blaine County, 
Idaho. 

 
10.4 Construction.  All Parties hereto have either been represented by separate legal counsel or 

have had the opportunity to be so represented.  Thus, in all cases, the language herein shall 
be constructed simply in accord with its fair meaning and not strictly for or against a Party, 
regardless of whether such Party prepared or caused the preparation of this Agreement. 
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10.5 Counterparts.  This Agreement may be executed in two or more counterparts, each of 
which shall be deemed an original, but all of which together constitute one and the same 
instrument.  The signature pages from one or more counterparts may be removed from such 
counterparts and such signature pages all attached to a single document so that the 
signatures of all Parties may be physically attached to a single document. 

 
10.6 Entire Agreement.  This Agreement constitutes the entire agreement between the Parties, 

except for the Permits and or approvals issued pursuant to this Agreement, pertaining to 
the subject matter hereof. All prior and contemporaneous agreements, representations and 
understandings of the Parties, oral or written, are hereby superseded and merged herein. 
No modification or amendment to this Agreement of any kind whatsoever shall be made 
or claimed by Developer/Owner or City shall have any force or effect whatsoever unless 
the same shall be endorsed in writing and signed by the Party against which the 
enforcement of such modification or amendment is sought, and then only to the extent set 
forth in such instrument.  Such approved amendment shall be recorded in the Official 
Records of Blaine County, Idaho. 

 
10.7 Exhibits and Recitals.  Any exhibit attached hereto shall be deemed to have been 

incorporated herein with the same force and effect as if fully set forth in the body hereof.  
The Recitals set forth at the beginning of this Agreement are hereby acknowledged and 
incorporated herein and the Parties hereby confirm the accuracy thereof.  The Definitions 
set forth prior to the Recitals are hereby acknowledged and incorporated herein. 

 
10.8 Further Acts.  Each of the Parties shall promptly execute and deliver all such documents 

and perform all such acts as reasonably necessary, from time to time, to carry out the 
matters contemplated by this Agreement. 

 
10.9 Good Standing; Authority.  Each of the Parties represents to the other as follows: 
 

10.9.1 Developer/Owner.  Developer/Owner represents that it is a Utah limited 
liability company duly qualified to do business in Idaho; and 

 
10.9.2 City.  City represents that it is an Idaho municipal corporation in the state of 

Idaho; and 
 
10.9.3 Authority.  Each Party represents to the other that the individual(s) executing 

this Agreement on behalf of the Parties are authorized and empowered to bind 
the Party on whose behalf each such individual is signing. 

 
10.10 Headings.  This Agreement shall be construed according to its fair meaning and as if 

prepared by both Parties hereto. Table of Contents, titles and captions are for convenience 
only and shall not constitute a portion of this Agreement.  As used in this Agreement, 
masculine, feminine or neuter gender and the singular or plural number shall each be 
deemed to include the others wherever and whenever the context so dictates. 
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10.11 Names and Plans.  Developer/Owner shall be the sole owner of all names, titles, plans, 
drawings, specifications, ideas, programs, designs and work products of every nature at 
any time developed, formulated or prepared by or at the request of the Developer/Owner  
in connection with the Project Development Plan and the Project; provided, however, that 
in connection with any conveyance of portions of the Subject Real Property to the City, 
such rights pertaining to the portions of the Subject Real Property so conveyed shall be 
assigned to the City to the extent that such rights are assignable. 

 
10.12 No Partnership; Third-Parties. It is hereby specifically understood, acknowledged and 

agreed that neither the City nor the Developer/Owner shall be deemed to be an agent of the 
other for any purpose whatsoever.  It is not intended by this Agreement to, and nothing 
contained in this Agreement shall, create any partnership, joint venture or other 
arrangement between the Developer/Owner and the City.  No term or provision of this 
Agreement is intended to, or shall, be for the benefit of any third-party, person, firm, 
organization or legal entity not a Party hereto, and no such other third-party, person, firm, 
organization or legal entity shall have any right to cause of action hereunder. 

 
10.13 Obligation to Complete Development.  The obligation of the Developer/Owner to 

complete any part or all of the Development of the Project within a specific time line, 
phasing schedule or other schedules, or any other plan, are provided in this Agreement as 
required as a condition of the Permits. 

 
10.14 Parties’ Intent.  It is the Parties' express intention that the terms and conditions be 

construed and applied as provided herein, to the fullest extent possible.  It is the Parties' 
further intention that, to the extent any such term or condition is found to constitute an 
impermissible restriction of the police power of the City, such term or condition shall be 
construed and applied in such lesser fashion as may be necessary to not restrict the police 
power of the City. 

 
10.15 Recordation.  After its execution, this Agreement shall be recorded in the real property 

records of Blaine County, Idaho by the City. 
  
10.16 Severability.  If any provision of this Agreement is declared void or unenforceable, such 

provision shall be severed from this Agreement, which shall otherwise remain in full force 
and effect. 

 
10.17 Time of Essence.  Time is of the essence in implementing the terms of this Agreement. 
 
10.18 Waiver.  No delay in exercising any right or remedy shall constitute a waiver by either 

Party thereof, and no waiver by the City or the Developer of the breach of any covenant or 
condition of this Agreement shall be construed as a waiver of any preceding or succeeding 
breach of the same or any other covenant or condition of this Agreement. 

 
10.19 Agreement Term.   The Term of this Agreement is effective upon the Effective Date and 

is thereafter perpetual unless terminated pursuant to Section 3.1.2.1 of this Agreement.   
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IN WITNESS WHEREOF, the Parties hereto, having been duly authorized, have 
executed this Development Agreement to be effective on the Effective Date. 
 

CITY: 

 
CITY OF KETCHUM, Idaho, a municipal 
corporation organized and existing under 
the laws of the state of Idaho 
 
 
 
By:       

Neil Bradshaw, Mayor 
 
Attest: 
 
 
By:      
 Robin Crotty, City Clerk 
 

DEVELOPER: 

 
PEG Ketchum Hotel, LLC 
 

By: The PEG Ketchum Hotel, L.L.C., an 
Utah limited liability company,  

 
 

By:       
Nick Blayden, Manager 
 

CITY ATTORNEY APPROVAL AS 
TO FORM AND AUTHORITY: 

 
The foregoing Agreement has been 
received by the undersigned attorney, who 
has opined that it is in proper form and 
within the power and authority granted 
under the laws of the state of Idaho to the 
City of Ketchum 
 
 
     
Wm. F. Gigray, III, City Attorney 

OWNER: 
 
PEG Ketchum Hotel, LLC, an Utah 
limited liability company 
 
 
By:       

Nick Blayden, Manager 
 

 
 
 
 
STATE OF IDAHO  ) 
    ) ss. 
COUNTY OF BLAINE ) 
 

On this ____ day of ________________________, 2020, before me, the undersigned, a 
Notary Public in and for said State, personally appeared Neil Bradshaw, known or identified to 
me to be the Mayor of the City of Ketchum, the municipal corporation that executed the instrument 
or the person who executed the instrument on behalf of said municipal corporation, and 
acknowledged to me that such municipal corporation executed the same. 
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 

day and year in this certificate first above written. 
 
 
              
       Notary Public for Idaho 
[seal]       My Commission expires:     
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STATE OF __________________ ) 
     ) ss. 
COUNTY OF ________________ ) 
 

On this ____ day of ____________________________, 2020, before me, the undersigned, 
a Notary Public in and for said State, personally appeared Nick Blayden, Manager of PEG 
Ketchum Hotel, L.L.C., an Utah limited liability company, the limited liability company that 
executed the instrument, or the person who executed the instrument on behalf of said limited 
liability company, and acknowledged to me that such limited liability company executed the same. 
 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 
 
 
 
              
       Notary Public for      
[seal]       My Commission expires:     
 
 
W:\Work\K\Ketchum, City of  24892\Gateway Hotel Development Proposal  .015\Permit 
Acceptance Agreement\Draft DA for KCC 3-16-19 Hearing copy.docx 
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