
  

 

 

 
 
 

April 5, 2021 
 
Mayor Bradshaw and City Councilors 
City of Ketchum 
Ketchum, Idaho 
 
Mayor Bradshaw and City Councilors: 
 
Recommendation To Approve Assignment Agreements 20594 and Agreement 20615 Consenting Approval of 

Assignments of Floor Area Exceedance Agreements 20200 and Community Housing Fund Contribution 
Agreement 20202 for KETCH 1, and Floor Area Exceedance Agreement 20325 for KETCH 2  

 
Recommendation and Summary  
Staff is recommending the council approve Assignment Agreements 20594 and 20615 and adopt the following 
motion: 
 
I move to approve the City’s consent to the Assignment Agreement 20594 and 20615 as presented and 
authorize the Mayor to sign. 
 
The reasons for the recommendation are as follows: 

• The city has received a request for consent to assignment on the two Floor Area Exceedance 
Agreements for KETCH 1 and KETCH 2 and the Community Housing Fund Contribution Agreement to 
new property owners. 

• All conditions and project parameters for both projects as identified in the Exceedance Agreements 
and Contribution Fund Agreement will remain in place and continue to apply to both projects. 
 

Introduction and History 
The city received a request from Ketch PDX, LLC to transfer ownership of both KETCH 1 and KETCH 2 (560 1st 
Street and 100 E. 6th Street) to a new owner, Highbrow LLC. and Lowbrow LLC.   
 
All conditions and the parameters of the project approvals (FAR, number of rental units, their size and number 
of bedrooms, number and income levels for the community housing units and the market rate units offered as 
long-term rental apartments).   
 
Analysis 
Each agreement contains a provision requiring city consent in the event the owner sells, assigns, or transfers 
all or any portion of their interest in the Agreement. The current property owner Ketch PDX, LLC has requested 
the city consent to transferring their interest in the three agreements to a new owner.  
 
Financial Impact 
There is no financial impact to the city from this recommendation. 
 
Attachments: 
Proposed Assignment Agreement 20594 and 20615 
Exceedance Agreement 20200 for KETCH 1 and Exceedance Agreement 20325 for KETCH 2 
Community Housing Fund Contribution Agreement 20202 



 

Assignment and Assumption Agreement  (Ketch PDX, LLC) 

  
 7363050.1 

 

 

ASSIGNMENT AND ASSUMPTION AGREEMENT 20594 

 

 

 THIS ASSIGNMENT AND ASSUMPTION AGREEMENT is made this ____ day of 

_____________, 2021, by and among KETCH PDX, LLC, an Oregon limited liability company 

(“Assignor”), with offices located at 2334 NW 24TH Avenue, Portland, Oregon 97210, and 

HIGHBROW LLC, an Idaho limited liability company (“Assignee”), with offices located at 23425 

N. Hwy 99W, Newberg, OR 97132, and the CITY OF KETCHUM, a municipal corporation of the 

State of Idaho (the “City”). 
 

 

RECITALS 
 

a.  Assignor is the owner of improved real property, KETCH 1, located at 100 E. 6th, Ketchum, 

Idaho and legally described in the attached Exhibit A (the “Property”);  
 

b. On or about October 15, 2018, Assignor and the City entered into the certain FAR 

Exceedance Agreement (the “FAR  Agreement”), and the certain Community Housing Fund 

Contribution Agreement (the “CHFC Agreement”; the FAR Agreement and CHFC Agreement 

being, collectively, the “Agreements”) accurate and complete copies of which are attached as 

Exhibit B, related to the real property and improvements located at the Property;  

 

c. Assignor is selling the Property to Assignee and wishes to assign its right, title and interest in 

the Agreements to Assignee, subject to the terms below;  

 

d. The City’s consent is required for any assignment of rights in the Agreements; and  

 

e. The City wishes to approve and consent to Assignor’s assignment of rights in the Agreements 

to Assignee, effective upon the transfer of the title to the Property by Assignor to Assignee. 

 

 NOW, THEREFORE, in consideration of the mutual covenants and agreements herein set 

forth and for other valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged, and based on the Recitals above, the complete terms of which are incorporated 

herein, the parties agree as follows: 

 

AGREEMENT 

 

1. Assignment.  Assignor does hereby unconditionally transfer, assign, grant, and convey to 

Assignee and Assignee’s successors and assigns, all of Assignor’s right, title, and interest in the 

Agreements, effective as of the date of the transfer of the title of the Property to Assignee (the 

“Effective Date”). 

 

2. Assumption.  In consideration therefore, Assignee for itself, its successors and assigns, does 

hereby unconditionally assume all right, title, interest and obligations under the Agreements from the 

Effective Date forward and agrees to be bound by all of the terms, conditions, obligations, and 

restrictions relating to the Agreements. 

 

3. Consent.  The City consents to Assignor’s assignment and Assignee’s assumption of the 

Assignor’s obligations under the Agreements relating to the Property, upon the transfer of the title to 
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the Property by Assignor to Assignee, without affecting in any manner and preserving in all regards, 

the restrictions and requirements of the Agreements with respect to any further or additional transfer.  

 

4.  No Reservation.  The assignment by Assignor and Assignee shall be absolute, final and 

irrevocable and the rights under Sections 1 and 2 will not be subject to any rights of reversion to 

Assignor.  

 

5. Priority.  The parties intend that the priority position of the recorded Agreements shall not 

be affected or changed by the recording of this Assignment and Assumption Agreement and that all 

of the Agreements shall retain the priority in the order established by the initial order of recordings.  

 

6. Existing Liens, Charges, and Encumbrances.  The Property shall remain in all respects 

subject to the liens, charges, or encumbrances created thereby and shall not be affected by this 

Assignment and Assumption Agreement in any respect. 

 

7. Release.  It is understood that this Assignment and Assumption Agreement operates as the 

City’s release of Assignor from the obligations under the Agreements from the Effective Date 

forward. 

 

8. No Additional Assumption.  This Assignment and Assumption Agreement is not to be 

construed as an agreement to permit any further or future assumptions by any party. 

 

9. Warranty Against Breach.  Assignor warrants that it is not in any breach of the Agreements 

as of the date of this Assignment and Assumption Agreement. 

 

10. Other Documents.  The Assignor and the Assignee agree to enter into any other document 

in conjunction with this Assignment and Assumption Agreement as reasonably required by the City 

of Ketchum, on the terms and conditions required by the City of Ketchum. 

 

11. Reporting.  The Assignee agrees to submit to the City of Ketchum or its designee all 

documents as reasonably requested by the City of Ketchum to monitor the Assignee’s compliance 

with the terms of the Agreements. 

 

12. Notice.  Any notice required or permitted under the Agreements and this Assignment and 

Assumption Agreement shall be given when actually delivered or two (2) days after being deposited 

in the United States Mail as certified mail addressed as follows: 

 

 To Assignor:  Ketch PDX, LLC 

  Mark R. Madden 

  PO Box 96068 

  Portland, OR 97296 

 

 To Assignee: Highbrow LLC 

  23425 N Hwy 99W 

  Newberg, OR 97132 

 

 

  To City of Ketchum:  City of Ketchum 

P.O. Box 2315, 480 East Ave. N.  

Ketchum, ID 83340 
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or to such other address as may be specified from time to time by either of the parties in writing. 

 

13. Miscellaneous. 

 

a.   Counterparts.  This Assignment and Assumption Agreement may be executed in any 

number of counterparts, and any single counterpart or set of counterparts signed, in either case, by 

all the parties hereto shall constitute a full and original instrument, but all of which shall together 

constitute one and the same instrument. 

 

b. Survival.  All agreements, representations, and warranties shall survive the execution 

and delivery of this Assignment and Assumption Agreement.   

 

c. Successors and Assigns.  This Assignment and Assumption Agreement shall be 

binding upon and shall inure to the benefit of the parties and their respective permitted successors 

and assigns.  

 

d. Governing Law.  This Assignment and Assumption Agreement shall be governed by 

and construed under Idaho law. 

 

e. Assignment.  The Assignee may not assign this Assignment and Assumption 

Agreement without the prior written consent of the City and without the execution of a new 

Assignment and Assumption Agreement. 

 

f. Modification; Prior Agreements; Headings.  This Assignment and Assumption 

Agreement may not be modified or amended except by an instrument in writing signed by the 

Assignor, the Assignee, and the City.  This Assignment and Assumption Agreement taken together 

with the Agreements reflect and set forth the entire agreement and understanding of the parties with 

respect to the subject matter hereof, and supersede all prior agreements and understandings relating 

to such subject matter.  The headings in this Assignment and Assumption Agreement are for the 

purpose of reference only and shall not limit or otherwise affect any of the terms hereof. 

 

g. Validity; Severability.  If any provision of this Assignment and Assumption 

Agreement is held to be invalid, such event shall not affect, in any respect whatsoever, the validity of 

the remainder of this Assignment and Assumption Agreement, and the remainder shall be construed 

without the invalid provision so as to carry out the intent of the parties to the extent possible without 

the invalid provision. 

 

h. Time of Essence.  Time is of the essence of this Assignment and Assumption 

Agreement. 

 
SIGNATURES ON FOLLOWING PAGE 
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IN WITNESS WHEREOF, the parties have caused this Assignment and Assumption Agreement to be 

signed by their respective, duly authorized representatives, as of the day and year first written above. 

 

CONSENT OF CITY OF KETCHUM 

  

            The City of Ketchum, Idaho consents to the terms of the Agreement notwithstanding any 

contrary terms contained in any prior Development Agreement.   

 

 

CITY OF KETCHUM: 

 

CITY OF KETCHUM, a municipal 

corporation of the State of Idaho  

 

 

By:  ______________________________ 

Neil Bradshaw, Mayor 

 

 

 

 

 

 

 

 

 

 

 

STATE OF IDAHO  ) 

    ) ss. 

County of Blaine  ) 

 

 

This instrument was acknowledged before me this ____ day of _________, 2021, by 

Neil Bradshaw, as the Mayor of the City of Ketchum. 

 

 

           

            ____________________________________ 

Notary Public of Idaho 

My Commission Expires: _______________ 
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ASSIGNOR: 

 

KETCH PDX, LLC, an Oregon Limited 

Liability Company 

 

 

By: MARK R. MADDEN REVOCABLE 

LIVING TRUST, an Oregon Revocable 

Living Trust, its Manager 

 

 

By: ____________________________ 

Mark R. Madden, Trustee 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

STATE OF OREGON ) 

 )  ss. 

County of Multnomah ) 

 

 This instrument was acknowledged before me this ____ day of _________, 2021, by Mark R. 

Madden, as the Trustee of the Mark R. Madden Revocable Living Trust, an Oregon Revocable Living 

Trust, as the Manager of KETCH PDX, LLC and Oregon limited liability company. 

 

 

 

             

      Notary Public of Oregon 

      My Commission Expires:     
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ASSIGNEE: 

 

HIGHBROW LLC, an Idaho limited liability 

company 

 

 

 

By: _______________________________ 

 

 

 

 

 

 

 

                John B. Heatly, member 

 

 

 

 

 

STATE OF OREGON ) 

 )  ss. 

County of ___________ ) 

 

 This instrument was acknowledged before me this ____ day of _________, 2021, by John B. 

Heatly, a member of HIGHBROW LLC an Idaho limited liability company.  

 

 

 

             

      Notary Public of Oregon 

      My Commission Expires:    
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EXHIBIT A 

LEGAL DESCRIPTION 

 

 

Lot 5, Block 35 of Ketchum Townsite, according to official plat thereof, filed in Official Records of 

Blaine County, Idaho.  
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ASSIGNMENT AND ASSUMPTION AGREEMENT 20615 

 

 

 THIS ASSIGNMENT AND ASSUMPTION AGREEMENT is made this ____ day of 

_____________, 2021, by and among KETCH 2 PDX, LLC, an Oregon limited liability company 

(“Assignor”), with offices located at 2334 NW 24TH Avenue, Portland, Oregon 97210, and 

LOWBROW LLC, an Idaho limited liability company (“Assignee”), with offices located at 23425 

N. Hwy 99W, Newberg, OR 97132, and the CITY OF KETCHUM, a municipal corporation of the 

State of Idaho (the “City”). 
 

 

RECITALS 
 

a.  Assignor is the owner of improved real property KETCH II, located at 560 1st Avenue 

Ketchum, Idaho and legally described in the attached Exhibit A (the “Property”);  
 

b. On or about October 15, 2018, Assignor and the City entered into the certain FAR 

Exceedance Agreement (the “Agreement”), an accurate and complete copy of which is attached as 

Exhibit B, related to the real property and improvements located at the Property;  

 

c. Assignor is selling the Property to Assignee and wishes to assign its right, title and interest in 

the Agreement to Assignee, subject to the terms below;  

 

d. The City’s consent is required for any assignment of rights in the Agreement; and  

 

e. The City wishes to approve and consent to Assignor’s assignment of rights in the Agreement 

to Assignee, effective upon the transfer of the title to the Property by Assignor to Assignee. 

 

 NOW, THEREFORE, in consideration of the mutual covenants and agreements herein set 

forth and for other valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged, and based on the Recitals above, the complete terms of which are incorporated 

herein, the parties agree as follows: 

 

AGREEMENT 

 

1. Assignment.  Assignor does hereby unconditionally transfer, assign, grant, and convey to 

Assignee and Assignee’s successors and assigns, all of Assignor’s right, title, and interest in the 

Agreement, effective as of the date of the transfer of the title of the Property to Assignee (the 

“Effective Date”). 

 

2. Assumption.  In consideration therefore, Assignee for itself, its successors and assigns, does 

hereby unconditionally assume all right, title, interest and obligations under the Agreement from the 

Effective Date forward and agrees to be bound by all of the terms, conditions, obligations, and 

restrictions relating to the Agreement. 

 

3. Consent.  The City consents to Assignor’s assignment and Assignee’s assumption of the 

Assignor’s obligations under the Agreement relating to the Property, upon the transfer of the title to 

the Property by Assignor to Assignee, without affecting in any manner and preserving in all regards, 

the restrictions and requirements of the Agreement with respect to any further or additional transfer.  
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4.  No Reservation.  The assignment by Assignor and Assignee shall be absolute, final and 

irrevocable and the rights under Sections 1 and 2 will not be subject to any rights of reversion to 

Assignor.  

 

5. Priority.  The parties intend that the priority position of the recorded Agreement shall not be 

affected or changed by the recording of this Assignment and Assumption Agreement and that all of 

the Agreements shall retain the priority in the order established by the initial order of recordings.  

 

6. Existing Liens, Charges, and Encumbrances.  The Property shall remain in all respects 

subject to the liens, charges, or encumbrances created thereby and shall not be affected by this 

Assignment and Assumption Agreement in any respect. 

 

7. Release.  It is understood that this Assignment and Assumption Agreement operates as the 

City’s release of Assignor from the obligations under the Agreement from the Effective Date 

forward. 

 

8. No Additional Assumption.  This Assignment and Assumption Agreement is not to be 

construed as an agreement to permit any further or future assumptions by any party. 

 

9. Warranty Against Breach.  Assignor warrants that it is not in any breach of the Agreement 

as of the date of this Assignment and Assumption Agreement. 

 

10. Other Documents.  The Assignor and the Assignee agree to enter into any other document 

in conjunction with this Assignment and Assumption Agreement as reasonably required by the City 

of Ketchum, on the terms and conditions required by the City of Ketchum. 

 

11. Reporting.  The Assignee agrees to submit to the City of Ketchum or its designee all 

documents as reasonably requested by the City of Ketchum to monitor the Assignee’s compliance 

with the terms of the Agreement. 

 

12. Notice.  Any notice required or permitted under the Agreement and this Assignment and 

Assumption Agreement shall be given when actually delivered or two (2) days after being deposited 

in the United States Mail as certified mail addressed as follows: 

 

 To Assignor:  Ketch 2 PDX, LLC 

  Mark R. Madden 

  PO Box 96068 

  Portland, OR 97296 

 

 To Assignee: Lowbrow LLC 

  23425 N Hwy 99W 

  Newberg, OR 97132 

 

 

  To City of Ketchum:  City of Ketchum 

P.O. Box 2315, 480 East Ave. N.  

Ketchum, ID 83340 

 

or to such other address as may be specified from time to time by either of the parties in writing. 
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13. Miscellaneous. 

 

a.   Counterparts.  This Assignment and Assumption Agreement may be executed in any 

number of counterparts, and any single counterpart or set of counterparts signed, in either case, by 

all the parties hereto shall constitute a full and original instrument, but all of which shall together 

constitute one and the same instrument. 

 

b. Survival.  All agreements, representations, and warranties shall survive the execution 

and delivery of this Assignment and Assumption Agreement.   

 

c. Successors and Assigns.  This Assignment and Assumption Agreement shall be 

binding upon and shall inure to the benefit of the parties and their respective permitted successors 

and assigns.  

 

d. Governing Law.  This Assignment and Assumption Agreement shall be governed by 

and construed under Idaho law. 

 

e. Assignment.  The Assignee may not assign this Assignment and Assumption 

Agreement without the prior written consent of the City and without the execution of a new 

Assignment and Assumption Agreement. 

 

f. Modification; Prior Agreements; Headings.  This Assignment and Assumption 

Agreement may not be modified or amended except by an instrument in writing signed by the 

Assignor, the Assignee, and the City.  This Assignment and Assumption Agreement taken together 

with the Agreement reflect and set forth the entire agreement and understanding of the parties with 

respect to the subject matter hereof, and supersede all prior agreements and understandings relating 

to such subject matter.  The headings in this Assignment and Assumption Agreement are for the 

purpose of reference only and shall not limit or otherwise affect any of the terms hereof. 

 

g. Validity; Severability.  If any provision of this Assignment and Assumption 

Agreement is held to be invalid, such event shall not affect, in any respect whatsoever, the validity of 

the remainder of this Assignment and Assumption Agreement, and the remainder shall be construed 

without the invalid provision so as to carry out the intent of the parties to the extent possible without 

the invalid provision. 

 

h. Time of Essence.  Time is of the essence of this Assignment and Assumption 

Agreement. 

 
SIGNATURES ON FOLLOWING PAGE 
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IN WITNESS WHEREOF, the parties have caused this Assignment and Assumption Agreement to be 

signed by their respective, duly authorized representatives, as of the day and year first written above. 

 

CONSENT OF CITY OF KETCHUM 

  

            The City of Ketchum, Idaho consents to the terms of the Agreement notwithstanding any 

contrary terms contained in any prior Development Agreement.   

 

 

CITY OF KETCHUM: 

 

CITY OF KETCHUM, a municipal 

corporation of the State of Idaho  

 

 

By:  ______________________________ 

Neil Bradshaw, Mayor 

 

 

 

 

 

 

 

 

 

 

 

STATE OF IDAHO  ) 

    ) ss. 

County of Blaine  ) 

 

 

This instrument was acknowledged before me this ____ day of _________, 2021, by 

Neil Bradshaw, as the Mayor of the City of Ketchum. 

 

 

           

            ____________________________________ 

Notary Public of Idaho 

My Commission Expires: _______________ 
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ASSIGNOR: 

 

KETCH 2 PDX, LLC, an Oregon Limited 

Liability Company 

 

 

By: MARK R. MADDEN REVOCABLE 

LIVING TRUST, an Oregon Revocable 

Living Trust, its Manager 

 

 

By: ____________________________ 

Mark R. Madden, Trustee 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

STATE OF OREGON ) 

 )  ss. 

County of Multnomah ) 

 

 This instrument was acknowledged before me this ____ day of _________, 2021, by Mark R. 

Madden, as the Trustee of the Mark R. Madden Revocable Living Trust, an Oregon Revocable Living 

Trust, as the Manager of KETCH 2 PDX, LLC and Oregon limited liability company. 

 

 

 

             

      Notary Public of Oregon 

      My Commission Expires:     
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ASSIGNEE: 

 

LOWBROW LLC, an Idaho limited liability 

company 

 

 

 

By: _______________________________ 

 

 

 

 

 

 

 

                John B. Heatly, member 

 

 

 

 

 

STATE OF OREGON ) 

 )  ss. 

County of ___________ ) 

 

 This instrument was acknowledged before me this ____ day of _________, 2021, by John B. 

Heatly, a member of LOWBROW LLC an Idaho limited liability company.  

 

 

 

             

      Notary Public of Oregon 

      My Commission Expires:    
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EXHIBIT A 

LEGAL DESCRIPTION 

 

 

Lot 6, Block 35 of Ketchum Townsite, according to official plat thereof, filed in Official Records of 

Blaine County, Idaho.  
















































