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Background: 

 This is an administrative appeal matter by a neighboring property owner with respect to 

design review and plat decisions by the Planning and Zoning Commission.  The general 

background of the matter is presented in the memoranda submitted by the parties, as well as 

documented in the Record of related documents included in your Council packet. 

 

Procedural Status: 

 This is an administrative appeal of decisions of the Planning and Zoning Commission, as 

is provided for in Ketchum Municipal Code §17.144.020.  This matter was scheduled by the City 

Council, along with approving deadlines for submission of briefs or memorandum by the parties 

involved.  Those memoranda have been submitted and are provided for the Council’s review. 

 From a process perspective, the Council can focus its review primarily on those 

memoranda and their arguments.  The Council is reviewing these arguments in a quasi-judicial 

role.  The remainder of the accompanying documents are the Record, which includes application 

documents, minutes, staff reports, etc., and are available primarily as resources or for purposes of 

reference within arguments to evaluate the factual background.   

This is an administrative appeal hearing.  Oral arguments will be presented by the 

involved parties only.  Staff may be involved for limited presentation and is available for 

questions.  This is not a public hearing and there is no public comment as part of the process.  

Comments or input outside the appeal hearing is discouraged, and if any is received should be 

disclosed at the start of the hearing.   

During the hearing, Council, at its discretion, is welcome to ask questions of staff or the 

parties as may be helpful to deliberation.  It is encouraged to handle most questions for a party 

during their portion of the hearing.  The order of presentation will be Appellant, 

Applicant/Respondent, and then Appellant reply.  Any further presentation or answers to 

questions will be at the discretion of the Council. 

 

Standard of Review: 

 Since the Council does not hear administrative appeals frequently, a common question 

when they do arise is as to the applicable standard of review.  Standard of review is a legal term 



guiding the discretion (or not) of the Council’s review and decision with respect to use of the 

Record and in particular in whether or not to consider new additional information. 

 In this situation, it is important for the Council to understand the standard of review as 

defined in KMC §17.144.020(C) – underlining added: 

 

 “Authority of council. Upon hearing the appeal, the council shall consider only matters 

which were previously considered by the Commission as evidenced by the record, the order, 

requirement, decision or determination of the Commission and the notice of appeal, together 

with oral presentation and written legal arguments by the appellant, the applicant, if different 

than the appellant, and the Commission and/or staff representing the Commission. The council 

shall not consider any new facts or evidence at this point. The council may affirm, reverse or 

modify, in whole or in part, the order, requirement, decision or determination of the 

Commission. Furthermore, the council may remand the application to the Commission for 

further consideration with regard to specific criteria stated by the council” 

 

 In summary, the standard of review is to review this matter on the record as presented 

to the Planning and Zoning Commission.  While arguments, per the memos of the parties, are 

considered, there should not be new factual information considered or weighed that has was 

not part of the Record below. 

 

Decision Options: 

 As indicated in the last sentences of KMC §17.144.020(C) – see above – upon review 

and deliberation, the Council may decide from the following on the underlying P&Z decisions: 

affirm, reverse, modify in whole or in part, and/or remand the application back to P&Z with 

direction. 

 Per KMC §17.155.030, the Council must issue a written decision with 30 days of this 

hearing.  Typically, the Council will indicate a decision, or at least direction, for staff and legal 

counsel to prepare a full draft written decision for final approval and decision at a future 

Council meeting within that 30-day time period. 

 

 I will be present for the hearing and am happy to answer any further procedural 

questions or concerns as needed.  I will also be available to assist in the proceedings as is 

helpful.  
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August 14, 2023

Matthew Johnson
Legal Counsel for the City of Ketchum
191 5th StreetWest
Ketchum, ID 83340
mjohnson@whitepeterson.com - Sent via email only

Re: Memorandum in Support of Appeal P22-035B

Dear Mayor Bradshaw; Council President Slanetz; and Councilors Breen, David and
Hamilton:

240 Leadville, L.L.C. appealed the approval of design review (P22-035) and a
condominium subdivision plat (P22-035A) for the construction of a 10,856 square
foot three-story mixed-use development known as The 208 Condominiums (the
“Project”), located at 200 N Leadville Avenue. The project consists of 1,306 square
feet of ground floor retail space and four, market-rate residential units: one 639
square foot basement unit, a 746 square foot second floor unit, a 2,628 square foot
second floor suite, and a 3,503 square foot penthouse on the third floor. None of
these units are deed restricted. Instead, the Project has attempted to buy almost
two times the allowed square footage bymaking a community housing contribution
of only 20% of the increased square footage at $450 per square foot. The Project,
as approved by the Planning and Zoning Commission (the “Commission) is only as
large as it is because of a Floor Area Ratio (“FAR”) exceedance agreement allowing
for increased density, mass, and bulk.

The overarching theory of this appeal is that the Project was approved
through a complicated and unlawful procedure that predetermined the outcome of
the Planning and Zoning Commission’s design review and subdivision plat process.
By approving FAR Exceedance Agreement 22811 (the “Agreement”), the Council
decided on the size andmass of this building prior to the Commission ever
considering its design, it prejudiced the Commission’s ability to independently
assess this project in light of Ketchum’s municipal code, and it preventedmeaningful
public comment about not only the appropriate size of the Project, but also the
appropriate amount of payment for an increased FAR.

My client and I fully understand the difficulty of being in the position of an
elected official, especially as it relates to land use and local planning. We also
understand the intent behind KetchumMunicipal Code (“KMC”) § 17.124.040, which
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allows for a FAR of 1.0 by right, and it allows for an increased FAR if there is a
community housing benefit provided to the City of Ketchum.While the intent of this
section of code is commendable, the process surrounding its implication has
created very real policy and legal issues. Not to mention, in its current form, the FAR
development standard almost guarantees in-lieu fee payments for excess FAR at a
fraction of the cost of actually building community housing. Specific issues created
by the current FAR development standard include negatively affecting surrounding
neighbors, failing to adequately compensate the City for the benefit it is providing to
developers, restricting public participation in the design review process, and
prejudicing the Commission to independently review projects that seek the benefits
of a FAR exceedance agreement.

I. COUNCIL’S AUTHORITYONAPPEAL

On an administrative appeal from a decision by the Commission, the Council is
tasked with the following responsibility:

Upon hearing the appeal, the Council shall consider only matters which
were previously considered by the Commission as evidenced by the
record, the order, requirement, decision or determination of the
Commission and the notice of appeal, together with oral presentation
and written legal arguments by the appellant, the applicant, if different
than the appellant, and the Commission and/or staff representing the
Commission. The council shall not consider any new facts or evidence
at this point. The council may affirm, reverse or modify, in whole or in
part, the order, requirement, decision or determination of the
Commission. Furthermore, the council may remand the application to
the Commission for further consideration with regard to specific
criteria stated by the council.

KMC § 17.144.020(C).

Here, 240 Leadville, L.L.C. requests that the Council reverse the design review
and subdivision plat approval for the Project and find the Project fails to meet the
required standards under KMC § 17.96.050. Specifically, the Project was approved
under unlawful procedure related to KMC § 17.124.040, and it fails to meet KMC §
17.96.060.E.1 (complimenting surrounding neighborhoods and structures), KMC §
17.96.060.F.5 (minimizing the appearance of bulk and flatness), and Policy CD-1.3 of
Chapter 4 of the KetchumComprehensive Plan (development should be
contextually appropriate to neighborhoods).
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II. SPECIFIC ISSUESONAPPEAL

1. Whether the City Council’s approval of the Agreement violates Idaho’s Local
Land Use and Planning Act (“LLUPA” or “Idaho Code § 67-6501”).

2. Whether the Project application was incomplete because the Applicant did
not provide a 3Dmodel of the Project and surrounding neighborhood.

3. Whether the chairman of the Commission violated public hearing laws when
he reopened public hearing to an agent of the Applicant.

4. Whether the Project violates KMC §§ 17.96.060.F.5 and E.1 and Policy CD-1.3
of Chapter 4 of the Comprehensive Plan because the north wall does not
provide undulation and relief that minimizes the appearance of bulk and
flatness and is not compatible with the existing neighborhood.

III. ARGUMENT

A. The April 25, 2023 Notice of Appeal contained amemorandum
supporting the issues on Appeal, and that document contains the
majority of the legal arguments necessary to deny.

In an effort to simplify the record and briefing in front of Councilmembers, this
memorandumwill not recite the arguments made in the April 26, 2023 Notice of
Appeal. Those arguments are part of the record, and the Council should review them
in full. This memorandum is intended to summarize the issues on appeal, highlight
the overarching themes of this appeal, and provide the Council with a clear blueprint
for reversing approval of P22-035 and P22-035A.

B. FAR exceedance agreements approved by the Council and before
design review by the Commission are unlawful, restrict public input, and
prejudice the Commission during the design review and subdivision
process.

At the heart of this appeal is the procedural issue that occurs when the
Council approves a FAR exceedance agreement outside of the public process and
before the Commission has a chance to review the project in Design Review. The
specific legal aspects of this issue are briefed in theMemorandum in Support of
Notice of Appeal filed on April 26, 2023. Here, I will primarily focus on the policy and
practical arguments supportingmy clients claim that the FAR exceedance
agreement process is unlawful.
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First, the FAR development standardmust bemet as a requirement for design
review approval. See KMC §§ 17.96.050.A and 17.124.040. The design review
process is a process that the Council has delegated to the planning and zoning
commission. And this policy makes sense because the Commission, not the Council,
is tasked with ensuring that proposed projects meet the legal requirements and
policy goals of the design review process.

When the Council pre-judges an application and approves an explicit increase
in the permitted size, scale, andmass of a building, it affects the Commission's
ability to independently assess whether a FAR exceedance agreement is warranted,
what conditions might need to apply to such an agreement, and howmuch of a
community benefit is fair to the City in exchange for a FAR exceedance agreement.
SeeNotice of Appeal, paragraph II.A and E (discussing the Commission’s
misunderstanding that it could not reevaluate whether the FAR development
standard wasmet, and whether different or additional terms of a FAR exceedance
agreement could be entered into). Thus, when the Council approved the Agreement,
it made a quasi-judicial determination that the Project met the FAR development
standard and could be built in excess of the 1.0 FAR requirement.

Second, the Council also unilaterally determined the amount of the FAR in-lieu
fee. The Agreement allowed the Project to construct an additional 5,511 square
feet—twice what is allowed by right. The FAR development standard would have
required at least 937 square feet of community housing to be built as part of the
Project, but instead the Agreement charged the applicant only $450 per square
foot; that’s less than half the cost to actually build community housing in Ketchum.
There is no residential construction occuring the City of Ketchum for $450 per
square foot, and charging that amount of money in place of actual community
housing neither compensates the City for the actual cost of providing community
housing or represents ameaningful amount of money to address community
housing issues. The Agreement amounts to a subsidy to the developer and a cost to
the taxpayers of Ketchum. It allows the developer to pay less than 50% ofmarket
rate building prices to avoid building needed community housing. This kind of policy
decisionmust be determined by the Commission in a public hearing so that these
issues can be addressed through a public process with public participation.

Lastly, allowing the Project to go forward will jeopardize the existence of the
FAR exceedance agreement program because it will be the focal point of any
subsequent legal challenges. If forced into litigation, my client will challenge the
procedure used in approving the Agreement and the substance of the FAR
development standard. The entire FAR exceedance statute could be at risk of being
found unconstitutional and in violation of LLUPA.
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Losing the ability to enter into FAR exceedance agreements would eliminate
the City’s primary means of capturing funds necessary to implement its Housing
Action Plan. 240 Leadville, L.L.C. does not want to unnecessarily strike down the
City’s ability to fund community housing. My client’s primary goal is to stop this
Project because it neither meets KMC nor provides fair compensation to the City for
the increased size and bulk allowed by the Agreement. Unfortunately, if this Project
moves forward, that goal could result in the FAR development standard being found
unlawful.

To prevent losing the FAR exceedance development standard, my client
would prefer that the Project be reversed and denied on the reasonable grounds
that it fails to meet all applicable design review and development standards.
Citations for this conclusion can be found in paragraph E.II of thememorandum
supporting the April 26, 2023 Notice of Appeal. After reversal and denial of the
Project, my client would like to work with the City on a text amendment that
addresses the issues related to the FAR exceedance development standard so that
future projects do not cause the same development problems occurring in this
instance.

Ultimately, resolution of this issue and potential future issues related to FAR
exceedance agreements will require the Commission to discuss the FAR standard,
understand and exercise their ability to regulate the size and bulk of buildings, and
execute FAR exceedance agreements as part of the design review public process.

IV. REQUESTACTIONBYTHECOUNCIL

240 Leadville, L.L.C. respectfully requests that the Council reverse approval of
P22-035 and P22-035A for failing tomeet the required standards applicable to the
Project. Additionally, the Applicant requests the Council to amend and reform KMC §
17.124.040 to ensure that FAR exceedance agreements are entered into by the
Commission during the public hearing process and without direct intervention by
the Council.

Sincerely,

ALTURAS LAWGROUP, PLLC

/s/ Samuel L. Linnet
Samuel L. Linnet
Counsel for 240 Leadville, L.L.C.

cc: Client
Ed Simon
Morgan Landers
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Edward Simon 
Attorney at Law
P.O. Box 540
Ketchum, Idaho 83340
(208) 726-2200
Idaho State Bar No. 1866
edsimon@sunvalleylegal.com

Attorney for 755 S. Broadway LLC

Re: 200 N Leadville- Lot 1 Block 23, Ketchum Townsite
The 208 Condos
City File No. P22-035
APPLICANT’S APPEAL REPLY MEMORANDUM

I. INTRODUCTION

The Applicant, 755 S. Broadway, LLC, applied for Design Review (“DR”) and Preliminary
Plat on July 1, 2022,  according to the Ordinances of the City of Ketchum, for the 208 Condos
project located at 200 N. Leadville (“the Project”), more particularly described as Lot 1, Block 23,
Ketchum Townsite, records of Blaine County, Idaho.  

Upon approval of a complete application, public notice was mailed to all property owners
within 300 feet of the project site, and a public hearing notice was duly published in the Idaho
Mountain Express on November 9, 2022.  The Planning & Zoning Commission (“P&Z”) reviewed
the project at a meeting on November 29, 2022, and continued it to a special meeting on December
20, 2022, and again continued it to the January 10, 2023.  The Applicant requested, that in order to
adequately respond to the comments made, that an additional continuance be made to the February
28, 2023 meeting.  A final review was held on February 28, 2023, of the DR and Preliminary Plat
applications, and a public hearing was held and public comment was taken.  Proper notice was given
for these proceedings, and there exists no issue relating to the public process, with the exception of
the claim made by the Appellant regarding the FAR Exceedance Agreement, which will be reviewed
later in this memorandum.

Ketchum Planning and Zoning Commission Findings of Fact, Conclusions of Law, and
Decision (“Findings”) were adopted on April 11, 2023.  Those Findings concluded that the Project
fully complied with all of standards of Title 17 Zoning Regulations of the City of Ketchum, subject
to the conditions included therein, which are in accordance with the regular and ordinary procedure
of the P&Z.  An Appeal was filed on April 26, 2023, which forms the basis for the pending hearing
before the Ketchum City Council.  That appeal is without merit, which will addressed in this Reply
Memorandum.
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II. ISSUES ON APPEAL

1. Was the FAR Exceedance Agreement #22811 a lawful exercise of the City of
Ketchum’s Police Powers under the Local Land Use Planning Act, and City
Ordinances; and, did the City Council exceed its authority by executing the FAR
Exceedance Agreement prior to approval of Design Review.

2. Was due process afforded affected parties and the public in the presentation of the
Applicant’s project.

III. ARGUMENT

A. Preliminary law applicable to validity of City Ordinances.

The Idaho Supreme Court has held, in Dry Creek Partners, LLC, v. Ada Cnty. Comm'rs, ex rel. State,

148 Idaho 11, 217 P.3d 1282 (2009), that where a statute, ordinance, or regulation presents a proper

field for the exercise of the police power, the extent of its invocation and application is a matter

which lies very largely in the legislative discretion, and every presumption is to be indulged in favor

of the exercise of that discretion, unless arbitrary action is clearly disclosed.  The Court provided a

good discussion:

The interpretation of a county's zoning ordinance is a question of law over

which this Court exercises free review. Terrazas v. Blaine County ex rel. Bd.

of Comm'rs, 147 Idaho 193, 203, 207 P.3d 169, 179 (2009). When asked to

interpret a local ordinance, this Court employs the same standards used

when interpreting a statute. Evans, 139 Idaho at 77, 73 P.3d at 90.

Pursuant to the state's police power, the Idaho Legislature has the authority

to “enact laws concerning the health, safety and welfare of the people so

long as the regulations are not arbitrary or unreasonable.” Van Orden v.

Dep't of Health & Welfare, 102 Idaho 663, 667, 637 P.2d 1159, 1163 (1981).

The Legislature, as a function of the police power, has delegated authority

to city and county governments to exercise land use planning powers under

the LLUPA. See I.C. § 67–6503. Included in this authority is the power to

adopt ordinances for the processing of subdivision permits. I.C. § 67–6513.

Such ordinances are “presumed valid until the contrary is shown.” State v.

Clark, 88 Idaho 365, 377, 399 P.2d 955, 962 (1965); see also Sweet v.

Rechel, 159 U.S. 380, 392–93, 16 S.Ct. 43, 45–46, 40 L.Ed. 188, 193–94

(1895).
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For a zoning ordinance to be deemed invalid, it must be unreasonable. 

Nelson, 10 Idaho at 528, 79 P. at 81; 101A C.J.S. Zoning & Land Planning

§ 25 (2009). A zoning ordinance is only unreasonable when it is arbitrary,

capricious, or discriminatory. Ready–To–Pour, Inc. v. McCoy, 95 Idaho

510, 514, 511 P.2d 792, 796 (1973). Such circumstances exist when the

ordinance bears “no substantial 

relationship to the public health, safety, morals, and general welfare.”

101A C.J.S. Zoning & Land Planning § 25 (2009); see also Village of

Euclid v. Ambler Realty Co., 272 U.S. 365, 395, 47 S.Ct. 114, 121, 71

L.Ed. 303, 314 (1926). Because “[t]he concept of the public welfare

is broad and inclusive,” Berman v. Parker, 348 U.S. 26, 33, 75 S.Ct.

98, 102, 99 L.Ed. 27, 38 (1954), so long as the reasonableness of a

zoning ordinance is fairly debatable, the ordinance will be upheld.

Village of Euclid, 272 U.S. at 388, 47 S.Ct. at 118, 71 L.Ed. at 311;

101A C.J.S. Zoning & Land Planning § 25 (2009). The party

challenging the validity of an ordinance carries the burden of

proving its illegality. Clark, 88 Idaho at 377, 399 P.2d at 962.

(Emphasis added)

Once it is determined that an ordinance serves the general welfare, this

Court will not second-guess the wisdom of the enactment. Clark, 88

Idaho at 375–76, 399 P.2d at 961. When a legislative judgment is

called into question, it will be upheld if there is “any state of facts

either known or which could reasonably be assumed affords support

for it.” U.S. v. Carolene Prods. Co., 304 U.S. 144, 154, 58 S.Ct. 778,

784, 82 L.Ed. 1234, 1243 (1938). As this Court stated in Clark:

Where a statute, ordinance or regulation presents a

proper field for the exercise of the police power, the

extent of its invocation and application is a matter

which lies very largely in the legislative discretion, and

every presumption is to be indulged in favor of the

exercise of that discretion, unless arbitrary action is

clearly disclosed. The subject matter of the ordinance

being within the police power, and properly belonging

to the legislative department of government, the courts

will not interfere with the discretion, nor inquire into
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the motive or wisdom of the legislature. If the act is not

clearly unreasonable, capricious, arbitrary or

discriminatory, it will be upheld as a proper exercise of

the police power.

The courts may differ with the legislature as to the

wisdom and propriety of a particular enactment as a

means of accomplishing a particular end, but as long as

there are considerations of public health, safety,

morals, or general welfare which the legislative body

may have had in mind, which have justified the

regulation, it must be assumed by the court that the

legislative body had those considerations in mind and

that those considerations did justify the regulation.

When the necessity or propriety of an enactment is a

question upon which reasonable minds might differ,

the propriety and necessity of such enactment is a

matter of legislative determination. 

Clark, 88 Idaho at 375–76, 399 P.2d at 961 (citations

omitted). The adoption of similar ordinances by other local

governments may be evidence of whether reasonable minds

might differ over the propriety of an enactment. Id. at 376, 399

P.2d at 961.

In Hoffman v. City of Boise, 168 Idaho 782, 487 P.3d 717 (2021) the Idaho Supreme 

Court had stated that the party challenging an ordinance on constitutional grounds bears

the burden of establishing ordinance’s unconstitutionality and is required to overcome

strong presumption of validity; See also State v. Korn, 148 Idaho 413, 224 P.3d 480

(2009).

In addition, the Idaho Supreme Court has also stated that the action of a governing

board in the application and interpretation of its own ordinances is also entitled to a

similar strong presumption.  

Although interpretation of an ordinance is a question of

law over which this Court exercises free review, Lane

Ranch P'ship v. City of Sun Valley, 145 Idaho 87, 89, 175

P.3d 776, 778 (2007), "there is a strong presumption of

favoring the validity of the actions of zoning boards,
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which includes the application and interpretation of

their own zoning ordinances." (Emphasis

added)Payette River Prop. Owners Ass'n v. Bd. of

Comm'rs of Valley County, 132 Idaho 551, 554, 976 P.2d

477, 480 (1999) (citing Howard v. Canyon County Bd. of

Comm'rs, 128 Idaho 479, 480, 915 P.2d 709, 710 (1996)).

Terrazas v. Blaine County, 207 P.3d 169, 147 Idaho 193

(Idaho 2009)

Consequently, the City of Ketchum’s ordinance pursuant to the  Local Land Use

Planning Act (LLUPA) and city Ordinance is presumed valid, as well as the governing

body’s interpretation of those laws, and, the Appellant has a strong burden in overcoming

that presumption.  The City Council in its quasi judicial capacity, must recognize these legal

principals in determining the issues on appeal that are before it.

B. Appellant’s Miscellaneous Arguments

1.   Policy Issues

The Appellant makes a number of assertions in its August 14, 2023 Memorandum 
in Support of Appeal that warrant comment, as they are not relevant to the issues before the
City Council,  go to City policies, and not state statutes or City Ordinances.  

“Not to mention, in its current form, the FAR development 

standard almost guarantees in lieu fee payments for excess 

FAR at a fraction of the cost of actually building community

housing.”  (Appellant Memorandum P2, 4th line down)

The current policy of the City regarding FAR”s is contained in KMC 17.124.040.  That is
the  policy of the City, which was enacted into its Ordinances.   Such references as above are
not supported by the record, nor are they relevant to the issues before the City,   and must be
ignored.

2.   3D Modeling

The Appellant contends that the Project was incomplete because a 3D model was not 
provided.  Again, the Appellant misreads the City Ordinances

“Additionally, according to KMC§17.96.040.C.5, an applicant
is required to submit” [o]ther information required by the

Page-5



administrator or the Commission” 
(Appeal Letter April 26, 2023Memorandum 

paragraph B)

The Administrator accepted the Application on the basis that the submission of building
envelopes, elevations, perspectives, renderings, and setback modeling was adequate, that the
submission was complete, and the Commission  did not insist upon any additional 3D
modeling at the DR hearing.  

KMC § 17.96.040 (4)(5) provides:

 4.The Administrator may waive some submittal requirements
             if it is determined the information is not relevant to the design review.

5.Other information as required by the administrator or the Commission. 

The Commission may require a model of the project or computer simulation renderings
showing the proposal from one or more key vantage points for presentation at regular design
review meetings in order to assist in the understanding of the project. 

KMC § 17.96.010 C. 4. provides:

 4.  The Commission may require a model of the
 project or computer simulation renderings showing
 the proposal from one or more key vantage points for
 presentation at regular design review meetings in
 order to assist in the understanding of the project.
 Models and computer renderings must include 
surrounding properties in sufficient detail for the 
proposal to be viewed in context.

The Applicant fully complied with KMC § 17.96.010 C.4 with numerous renderings,
including five (5) additional renderings after previous presentations.  Those renderings were
revised to meet the latest building design, including two (2) new massing views showing the 
immediate block, and a new photo/render of the site with the Project’s, was provided, taken
from N. Leadville Ave.  

The City’s staff worked well and fairly with the architect and the Applicant.  That
cooperation resulted in a better project for the City and the Developer.  The final Design
Review process both enhanced the result, and was in full compliance with all City
requirements.

The statements made by the Appellant regarding a 3D Modeling, and violation of the
City Ordinances are without merit, and are not supported by the law, nor the facts.   The City
Council must presume the validity of their Ordinances, and the Planning & Zoning
Commission’s interpretation and application thereof. 
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3.  Appellate Rights

“Lastly, allowing the Project to go forward will jeopardize the existence of the
FAR exceedance agreement program because it will be the focal point of any
subsequent legal challenges. If forced into litigation, my client will challenge the
procedure used in approving the Agreement and the substance of the FAR
development standard. The entire FAR exceedance statute could be at risk of being
found unconstitutional and in violation of LLUPA. (Emphasis added)

Losing the ability to enter into FAR exceedance agreements would eliminate
the City’s primary means of capturing funds necessary to implement its Housing
Action Plan. 240 Leadville, L.L.C. does not want to unnecessarily strike down the
City’s ability to fund community housing. My client’s primary goal is to stop this
Project because it neither meets KMC nor provides fair compensation to the City for
the increased size and bulk allowed by the Agreement. Unfortunately, if this Project
moves forward, that goal could result in the FAR development standard being found
unlawful.”� (Appellant Memorandum P4-5)

Again, the Appellant is mis-stating the law, and fails to meet their burden of showing the
invalidity of the Ordinance as required (See §A. Preliminary law applicable to validity of 
City Ordinances herein .  The Appellant has every right to appeal the decision of the P&Z
Commission, the appellate decision of the City Council, and to seek judicial review.  
However, they also must present facts and evidence that support their contentions.  Further,
such statements above are coercive in nature, and intended to improperly influence the trier
of fact (the City Council).  As a quasi judicial body in this matter, it is incumbent upon the
Council to follow the law, and the facts, and to avoid all prejudicial conduct that goes beyond
proper client advocacy.  

C. The FAR Exceedance Agreement (“EA”) #22811 was a lawful exercise of the
City’s police power.

The Appellant has made a broad assertion that the City has violated the approval of
the “EA” according to Title 67-6504, and that the Council  execution of the “EA” prior to
approval of DR was invalid and “prejudiced the Commission’s ability to independently
assess this project in light of Ketchum’s municipal code, and prevented meaningful public
comment about not only the appropriate size of the Project, but also the appropriate amount
of payment for an increased FAR”. (Appellant’s Appeal Memorandum Page 1 ¶2) That
assertion ignores the law and the facts.

§67-6504 does not preclude the City Council from retaining jurisdiction on all
planning and zoning functions, as many of those functions have been retained by the Council
under Chapter 17 Municipal Code.  Ketchum Municipal Code §17.124.040 has been reserved
to the Council’s decision.  
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In Johnson v. Blaine County, 146 Idaho 916, 204 P.3d 1127 (2009) it was alleged
that the County’s delegation of legislative power to Blaine County Housing Authority was
a violation of the Idaho Constitution Art. III §1.  The Court gave little credence to the
appellant’s argument, and implied that there is no limitation on a city or county’s delegation
of its land use planning authority See Johnson, 146 at 922, 204 P.3d at 1133. LLUPA §67-
6502(a) specifically recognizes “other necessary types of development such as low cost
housing and mobile home parks”.  By implication there is similarly no limit on a city’s
reservation of those same powers. The KMC §17.124.040 recognizes FAR’s “via on/off
site construction or voluntary community housing in lieu payments”.  

The City’s Resolution 17-006, provides for FAR standards and options, and is a
voluntary contractual agreement between the City and an Applicant/Developer.  There are
only two choices to be made by the Applicant/Developer in this voluntary contractual
agreement: either provide the housing on/off site, or to pay the “in lieu” (See FAR
Exceedance Agreement #22811 Exhibit B ).  Under §B 2.a. (herein),  there is a specific
mathematical calculation for the “net livable square footage for community housing”.  That
figure calculates the square footage required for the on site housing.  As an alternative, an
“in lieu” fee may be paid, which is similarly determined by a mathematically equation,
which, “shall be recommended by the governing housing authority on an annual basis and
adopted by the city council”. (See §B. 2. c. herein)

The Appellant has made the assertion that only the P&Z “can approve a FAR
Exceedance Agreement” (Appellant’s April 26, 2023 Appeal, Page 3, 2nd full paragraph). 
That is simply not the case based upon the facts or the law.  In addition, they assert “the FAR
Exceedance Agreemen is arbitrary and capricious... because there are no objective
standards for determining when a project might qualify for a FAR EA...”  (See April 26,
2023, P. 3, 3rd full paragraph).  The Appellant ignores the very language of the
aforementioned KMC and Resolution 17-006 which gives objective criteria for the City
Council’s determination.  

The Appellant’s position in its April 26, 2023 appeal asserts that the FAR EA is
arbitrary and capricious, and in their Memorandum of August 14, 2023, they assert, “that the
project was approved through a complicated and unlawful procedure that predetermined the
outcome of the P&Z Commission’s design review and subdivision plat process.”  The plain
and concise reading of the FAR EA #22811, cannot be read to be arbitrary and capricious,
nor complicated.  

The Ketchum City Council (“Council”) should look at the FAR issue from the voice
of the City Attorney, Matt Johnson on December 20, 2022:

Page 5

4 I do think that the City Code is quite

5 clear that the Council has kept the authority over FAR

6 exceedances and -- and, in particular, the
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7 decision-making on an FAR Exceedance Agreement. Those

8 agreements are then specifically conditioned upon the

9 design-review approval, which keeps the design review

10 fully in front of you, separate from that FAR

11 Exceedance Agreement.

12 And so I do not -- I do not come to the

13 same conclusions Mr. Linnet did, and my finding is

14 everything is in order, procedurally.

 (December 20, 2022 Transcript P.5, L.4-14)(Additional pages of the Transcript are
attached hereto as Exhibit A, for the purpose of giving the Council context of the
conversation- For Council’s convenience), Exceedance Agreement 22811 attached as
Exhibit B, and Ordinance 17.124.040 attached as Exhibit C) 

Page 6 December 20, 2022 Transcript

MATT JOHNSON: So -- so an FAR Exceedance

2 Agreement is not actually required for a public

3 hearing. It's not a land-use decision in the same

4 sense as a zoning amendment, and there hasn't been a

5 public-hearing requirement created for it by City

6 Code, as there has been for design-review

7 applications.

8 So it's separate from those. In fact,

9 quite typically, they've been on the consent agenda

10 when they go up before Council. (Transcript P.6, L.1-10)

Page 44

18 MATT JOHNSON: So the FAR -- and -- and -- and

19 probably where each of you should start, if -- if

20 you're reviewing this is -- is -- Ketchum's City Code

23 Here's the

24 maximum FAR allowed in this zone, and here are things
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25 you can do that allow you to exceed that up to a 

Page 45

1 certain amount further, based upon certain

2 conditions." None of those are design-review items.

3 Those are separate development standards.

4 And then, throughout that particularly -- in B

5 of that section of Code, it says specifically

6 everything is conditioned upon the -- the "increased

7 FAR may be permitted subject to design review

8 approval," conditioned on design-review approval.

9 And when you look at the FAR Exceedance

10 Agreement, all that document does is document the

11 application of this section of Code, and it says

12 specifically in it that that is conditioned upon

13 design review approval. So it comes to you, as a

14 Commission, for the design-review determination. That

15 agreement is in effect, conditioned upon your

16 approval.

17 If you approve, then the FAR Exceedance

18 Agreement is approved and valid. If you chose not to

19 approve the design review for some reason, then the

20 conditions fail, and the FAR Exceedance Agreement goes

21 back to the drawing board until a new application- -

The record is replete with validation of the Exceedance Ordinance.  The actions of 

the City Council in executing it prior to Design Review by the Planning & Zoning

Commission did not negate the authority and discretion of that authority to perform its
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Design Review and to apply the proper required standards.  Both LLUPA and City

ordinances provide for the authority and actions of the City Council.  

The Appellant in its appeal letter dated April 26, 2023, is incorrect in its contention

that “Only the Commission can approve a FAR Exceedance Agreement because the Council

dedicated its planning and zoning powers to the Commission” (Appeal Letter dated April

26, 2023 2nd paragraph).  As stated by the City Attorney above, the execution of the EA prior

to Design Review, was conditioned upon the P&Z DR approval.  If the project did not

receive approval, the EA would not be effective in transferring any property right under the

City’s ordinances. The City Council reserved certain actions, including approval of

Exceedance Agreements within its purview.

C. There was No Denial of Due Process.

The Appellant also claims, in its initial appeal letter of April 26, 2023 (Page 5), that

there was a denial of due process at the February 28, 2023 P&Z meeting.  It is asserted that

based upon the requirement of Idaho Code §67-6534, that “procedures shall provide

opportunity for all affected persons to present and rebut evidence”.  This was based on the

contention that the Chairman “reopened public comment, but only allowed a comment from

an employee of the Applicant.” 

The Idaho Supreme Court in Neighbors for a Healthy Gold Fork v. Valley County, 145

Idaho 121, 176 P.3d 126 (citations omitted) stated: 

The Court shall affirm the zoning agency's action unless the
Court finds that the agency's findings, inferences, conclusions
or decisions are: (a) in excess of constitutional or statutory
provisions; (b) in excess of the statutory authority of the
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agency; (c) made upon unlawful procedure; (d) not supported
by substantial evidence on the record as a whole; or (e)
arbitrary, capricious, or an abuse of discretion. I.C. §
67-5279(3); Cowan, 143 Idaho at 508, 148 P.3d at 1254. The
party attacking the agency's action must first illustrate that it
erred in the manner specified therein and must then show that
a substantial right of the party has been prejudiced. Id.

        [176 P.3d 132]...

There is nothing in the record but a naked assertion that the Appellant was prejudiced by the

comment of Jeff Swanson, so let’s look at his comment. (February 28, 2023 Transcript)

(Transcript P.40)

14   JEFF SWANSON: Jeff Swanson [phonetic]. I've

15 been a resident here for a bit.

16 The one thing I think has been overlooked

17 is the retail, and the fact is that -- I'm over there

18 a lot. I'm helping out the owner with some of the

19 planning and some of the reviews. This is pretty much

20 a dead area over there in regards to foot traffic.

21 I would think that 1,300 feet [sic] of

22 retail -- but I hope I'm not getting off base -- kind

23 of makes a circle because you have Atkinsons' area and

24 what's going on over there, you have Main Street,

25 which has some amount of retail, but the south side of 

(Transcript P.41)

1 town, there -- I see no retail there.

2 And I'm only bringing that to the point as

3 an observer of what's -- walking around there.

4 There's no real interaction. It's a pretty dull side.

5 So I will stay out of the elevator, and
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6 I'll stay out of the -- although, I think that north

7 wall looks great.

8 One fact -- and you probably are going to

9 want to "boo" me out. I spend a lot of -- spend a lot

10 of time in Seattle development. North walls or blank

11 walls in Seattle are almost always cement block. And

12 I look at these things, and I think to myself, This is

13 really ugly. I come back, and from -- and -- in

14 building, and all of a sudden that north wall is

15 absorbed into the neighborhood. That's just from

16 a -- a point of view from my end.

17 But I think the retail aspect of -- but

18 introducing that is important -- the walking

19 community.

20 Thank you.

The transcript of the proceeding show 28 notations on the issue of retail, beginning
with the Applicant’s presentation, followed by public comment, and then discussed in detail
by the Commissioners (their comments can be found on Transcript February 28, 2023, pages
42, 48, 54, 60, 70 and 76).  For illustrative purposes, we will address only those positive
comments of the two Commissioners voting no on the project. Transcript Page 42.
(Commissioner Cordovano)

7 And I appreciate a lot of this building.

8 I really appreciate the nod to smaller retail areas,

9 whether or not they're still potentially able to be

10 rented by one person much longer -- larger. I

11 appreciate the look. I appreciate coming back here

12 time and time again.
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Transcript Page 47. (Commssioner Carter)

7 COMMISSIONER CARTER: The -- the sort of -- it

8 feels like there's a -- a conflict or a -- a -- sort

9 of a push/pull that's going on in town around the size

10 of buildings that are getting developed, and it seems

11 to be manifesting itself in this project.

12 This -- you know, this lot right on -- I

13 mean, this -- this block borders Sun Valley Road, and

14 it's one block off of Main Street. This isn't out on

15 the outskirts of town somewhere. This is, you know,

16 arguably right downtown, but it's a part of town that,

17 for one reason or another, hasn't seen a lot of

18 growth.

19 And, you know, this is -- this -- this

20 project -- you know, the -- right across the alley

21 from this is the CenturyLink building, which is

22 a -- sort of an odd, small black hole of a building

23 that really doesn't -- I mean, it's a communication
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24 node for town, I guess, but it really contributes

25 nothing to the streetscape of town at all. And I

Page 48

1 don't know if that's kind of contributing to why this

2 corner's -- why -- why this corner has been dead or

3 not.

4 It's not dead, but, you know,

5 isn't -- doesn't have the same sort of street vibrancy

6 that Leadville does as you go further north.

7 There's an empty parking lot across the

8 street from -- across the street from it, towards Main

9 Street. You know, that's like -- I imagine that's

10 going to get developed some time soon.

11 So this -- the development of this corner

12 is -- is sort of an opportunity to extend that

13 streetscape of downtown in a direction that really

14 seems to make a lot of sense. You know, we're just a

15 block off of Main Street. The connection from Main
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16 Street, you know -- or over by where -- where Rico's

17 used to be in Chapter One, you know, connecting to Sun

18 Valley Road along here, I -- I think, is a -- is a

19 real potential addition to the -- to the streetscape

20 of town.

21 And this building kind of helps set that

22 corner. So there's a -- there's a lot of value to it.

23 There's retail on that downstairs. And so in that

24 sense, you know, I think this -- this -- this building

25 can -- can really contribute to some -- to an

Page 49

1 improvement to -- to downtown. (It should be noted that the comments

of these two Commissioners included additional transcript statements for the purpose of

context).  (P.41, L.6-7, 10-11)

Mr. Swanson also commented on “the wall”, and basically stated, “it looks great”,
and, “blank walls in Seattle are almost always cement block”.  ,   (P.41, L. 7, 10-11)  How
any of Mr. Swanson’s statements could give rise to a denial of Appellant’s due process
rights under the circumstances of the P&Z hearing public comment, and determination, is
out of the realm of reality.  It should also be noted that Appellant presented no factual basis
for their purported denial of due process rights, in either their April 26, 2023 appeal letter,
or Memorandum of August 14, 2023.  Their assertion was,

“If Mr. Hutchinson or his attorney were allowed to rebut the comments 
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from this second comment period, this may have affected the Commission’s

3-2 approval.” (April 26, 2023 Appeal Letter P.5, final paragraph)

The Appellant must show that somehow they were deprived of their due process rights
under the circumstances of the hearing.  The additional comments of Mr. Swanson were not
new comments to the Commission (Warren Benjamin P.16, L 4; Pam Colesworthy P.28.
L1, both made similar public comments). These comments had been thoroughly discussed,
almost entirely in a positive manner by the Commissioners in their deliberations.  It is an
absurdity to believe that any rebuttal by Mr. Hutchinson, or his attorney, would have
impacted the vote of the Commission.  All four of the Commissioners responded positively
to the this projects ground floor retail. 

It must also be noted that after Mr. Swanson spoke, the Chair stated:

“Thank you.

     Any other- - not seeing any.
     I will - - back here- - I’ll go - - I’ll 

                         close public comment, and we can go to 
                         deliberation or any other questions.”  (Transcript P. 41, L21-25)

Consequently, the public hearing was closed.

In addition, the Appellant failed to illustrate that the P&Z Commission erred in any
manner during the public hearing process, showed  no facts to support their contention, and
have failed to show that “a substantial right of the party has been prejudiced”.(See Page
10 herein, Neighbors, at 176 P.3d 132) .   Accordingly, the Appellant’s due process
argument must fail.

IV. CONCLUSION

The decision of the Ketchum Planning & Zoning Commission approval of design

review on the project located at 200 N. Leadville Ave, Lot 1, Block 23, Ketchum Townsite, 

was made with due and proper consideration and deliberation.  All Ketchum zoning

Ordinances and the laws of the State of Idaho Local Land Use Planning Act were properly

followed. The Ketchum Planning & Zoning Commission Findings of Fact, Conclusion of

law, and Decision entered on April 11, 2023, was a valid exercise of the City of Ketchum’s

police powers, and is fully supported by the record of the proceedings.

The laws and ordinances relevant to this proceeding are presumed to be valid and

lawful, and the Appellant has failed to meet its burden of proof, showing the invalidity of

those Ordinances. The proceedings held under the auspices of the Planning & Zoning

Commission were a proper exercise of the City’s police powers, and accomplished 
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according to the law. Due process rights were afforded to all participants and the citizens

of Ketchum.

The Ketchum City Council must recognize the presumption of validity of its

Ordinances in making its determination of this appeal.  In doing so, it is bound by the record

of the proceedings, must apply the law to the facts in making its findings.  Consequently,

the decision made by the Planning & Zoning Commission should be affirmed, and the

appeal should be denied in its entirety.  

Dated this 28th day of August, 2023.

Respectfully submitted,

     /s/Edward Simon

     EDWARD SIMON

     Attorney for Applicant,755 S Broadway, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 28th day of August, 2023, I served a true and
correct copy of APPLICANT’S APPEAL REPLY MEMORANDUM, upon the
following person by email service:

Matthew A. Johnson

Attorney for City of Ketchum

White, Peterson, Gigray & Nichols

mjohnson@whitepeterson.com

Samuel L. Linnet

Alturas Law Group

sam@alturaslawgroup.com

/s/Edward Simon

Edward Simon
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September 8, 2023

Matthew Johnson
Legal Counsel for the City of Ketchum
191 5th StreetWest
Ketchum, ID 83340
mjohnson@whitepeterson.com - Sent via email only

Re: ReplyMemorandum in Support of Appeal P22-035B

Dear Mayor Bradshaw; Council President Slanetz; and Councilors Breen, David and
Hamilton:

This short memorandum is in reply to the Applicant’s September 28, 2023
memorandum to the Council.

I. COUNCIL’S AUTHORITYONAPPEAL

On an administrative appeal from a decision by the Commission, the Council is
tasked with the following responsibility:

Upon hearing the appeal, the Council shall consider only matters which
were previously considered by the Commission as evidenced by the
record, the order, requirement, decision or determination of the
Commission and the notice of appeal, together with oral presentation
and written legal arguments by the appellant, the applicant, if different
than the appellant, and the Commission and/or staff representing the
Commission. The council shall not consider any new facts or evidence
at this point. The council may affirm, reverse or modify, in whole or in
part, the order, requirement, decision or determination of the
Commission. Furthermore, the council may remand the application to
the Commission for further consideration with regard to specific
criteria stated by the council.

KMC § 17.144.020(C).

Here, 240 Leadville, L.L.C. requests that the Council reverse the design review
and subdivision plat approval for the Project and find the Project fails to meet the
required standards under KMC § 17.96.050. Specifically, the Project was approved
under unlawful procedure related to KMC § 17.124.040, and it fails to meet KMC §
17.96.060.E.1 (complimenting surrounding neighborhoods and structures), KMC §
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17.96.060.F.5 (minimizing the appearance of bulk and flatness), and Policy CD-1.3 of
Chapter 4 of the KetchumComprehensive Plan (development should be
contextually appropriate to neighborhoods). As KMC § 17.144.020(C) expressly
allows, 240 Leadville, L.L.C. requests that the Council reverse the Commission’s
approval of the Project.

II. APPROVALOF THE FAR EXCEEDANCEAGREEMENTWASMADEUPON
UNLAWFULPROCEDURE THATPREJUDICEDTHECOMMISSION’S
ABILITY TO EVALUATE THEPROJECT

At various times during the final hearing for the Project, commissioners either
stated that the Project did not meet design review standards, but that they were
unable to deny the application because the FAR Exceedance Agreement resulted in
the Project “meeting code.” Specifically, Commissioner Carter stated that the
Project is “a conflict to the buildings that are there.” February 28, 2023 Transcript, p.
50, ln. 5. Commissioner Morrow, who voted in favor of the Project, then states that
“it would be nice if buildings were smaller – this is what the Code says.” February 28,
2023 Transcript, p. 55, ln. 24-25. That statement is simply not true because the
Commission had the authority to require the Project be smaller but they did not
understand that they had that authority because of the FAR Exceedance Agreement
entered into prior to design review by the Council. Commissioner Passovoy, who also
voted in favor of the project, stated that “It is difficult to be the first in the hood to do
something basically, radically different than what’s around you[.]” February 28, 2023
Transcript, p. 56, ln. 25 through p 57, ln. 2. She also states that “This building is not
compatible with the other little buildings right around it[.]” February 28, 2023
Transcript, p. 87, ln. 6-8.

While the Council has the independent authority to reverse approval of the
Project, these specific transcript sections show that even the Commission found
reasons to deny the project. The Commission felt constrained by the 2.0 FAR
allowed by the FAR Exceedance Agreement. And so, despite voicingmultiple
concerns about the size, bulk, flatness, and out-of-character design of the Project, it
was approved because the Commission felt like they had to approve it. The Council
can and should reverse that decision.
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III. THE COUNCIL HASTHEAUTHORITYANDRIGHT TOREVERSE THE
COMMISSION’S DECISION.

The Council has the authority and right to overturn any Commission decision
if it can find legitimate reasons to do so. As provided above, the Commission already
identified several reasons for why the Project does not meet Design Review criteria.
First, the north wall of the Project does not provide undulation/relief, thus reducing
the appearance of bulk and flatness. Second, the Project is not compatible with the
existing neighboring properties. Third, the Project is too large for the property in
exchange for the in-lieu fee.

All of these reasons, as stated by various Commissioners throughout the
hearing process, are legally defensible reasons for denying this project, and the
Council should consider the risk and benefits of approving this Project in light of the
potential for future litigation and a direct challenge to the FAR exceedance process
and code section.

IV. REQUESTACTIONBYTHECOUNCIL

240 Leadville, L.L.C. respectfully requests that the Council reverse approval of
P22-035 and P22-035A for failing tomeet the required standards applicable to the
Project. Additionally, the Applicant requests the Council to amend and reform KMC §
17.124.040 to ensure that FAR exceedance agreements are entered into by the
Commission during the public hearing process and without direct intervention by
the Council.

Sincerely,

ALTURAS LAWGROUP, PLLC

/s/ Samuel L. Linnet
Samuel L. Linnet
Counsel for 240 Leadville, L.L.C.

cc: Client
Ed Simon
Morgan Landers
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City of Ketchum 
Planning & Building 

OFFICIAL USE ONLY 

File Number: 
Date Received: 
By: 
Pre-Application Fee Paid: 
Design Review Fee Paid: 
Approved Date: 

Design Review Application 
Denied Date: 
By: 
ADRE: YesONo D

Phone: 206.383.4526
Mailing Address: 2667 South Tacoma Way, Tacoma, WA 98409 

206.383.4526
Phone: 208.726.0194
Mailing Address: 200 West River Street, Ketchum, ID 83340 
Suite: 301 or PO Box 6156, Ketchum, ID 83340

Phone: 513.265.2869
Mailing Address: 365 NE Quimby Ave, Bend, OR 97701

APPLICANT INFORMATION 

Project Name:   The 208 - Mix-use (Residential & Retail) 

Owner: 755 South Broadway, LLC
Email: jonathandesign0007@gmail.com

Project Representative: Jonathan Sherman

Architect License Number:         AR 1937
Medici Architects - Nicole Ramey

Engineer of Record: Ellipse Engineering

Email: sratterman@eeimt.com

Engineer License Number: ID PE 16816 – Exp. 3/31/2023
All design review plans and drawings for public commercial projects, residential buildings containing more than four (4) dwelling units and development 

projects containing more than four (4) dwelling units shall be prepared by an Idaho licensed architect or an Idaho licensed engineer. 

PROJECT INFORMATION 

Legal Land Description: 

Street Address: 

Lot Area (Square Feet): 

Zoning District: 

Overlay District: □ Floodplain □ Avalanche

Type of Construction: 

Anticipated Use: 

TOTAL FLOOR AREA 

Basements 

ist Floor 

2nd Floor 

3 rd Floor 

Mezzanine 

Total 

FLOOR AREA RATIO 

Community Core: 

□New

BUILDING COVERAGE/OPEN SPACE 

Percent of Building Coverage: 

□Addition

Proposed 

Tourist: 

I Side:

Building Height: 

% 

□ Municipal Service

City of Ketchum Planning & Building Department 
Design Review Application, updated December 8, 2016 

□Mountain

□Remodel □Other

Number of Residential Units:

Existing 

Sq. Ft. 

Sq. Ft. 

Sq. Ft. 

Sq. Ft. 

Sq. Ft. 

Sq. Ft. 

General Residential-High: 

Side: I Rear:

□ Ketchum Spring Water

Page 1 of 9 

Sq. Ft. 

Sq. Ft. 

Sq. Ft. 

Sq. Ft. 

Sq. Ft. 

Sq. Ft. 

Lot1, block 23 of the village of Ketchum, Blaine county, Idaho. 
200 North Leadville Ave, Ketchum, ID 83340 
5496.49 SF (.13 acre) - Site undeveloped 

 CC - Community Core

x
Retail + Residential 

0
0
0
0
0
0

4

x

DIMENSIONAL STANDARDS/PROPOSED SETBACKS 

Front: 10 feet Varies - average 5'-0"  3 feet

71%

39' - 7" 

4 ( ground level - closed garage)
OFF STREET PARKING 

Parking Spaces Provided: 

0 Sq. Ft.Curb Cut:  
WATER SYSTEM 

feet

0

2,797
3,906

3,780
3,733

14,216

0' - 3"

2.07

LOT 1, BLOCK 23 OF THE VILLAGE OF KETCHUM, BLAINE COUNTY, 
IDAHO, ACCORDING TO THE
OFFICIAL PLAT THEREOF, RECORDED AS INSTRUMENT NO. 302967, 
RECORDS OF BLAINE COUNTY, IDAHO



The Applicant agrees in the event of a dispute concerning the interpretation or enforcement of the Design Review Application in 
which the city of Ketchum is the prevailing party, to pay the reasonable attorney fees, including attorney fees on appeal and 
expenses of the city of Ketchum. I, the undersigned, certify that all information submitted with and upon this application form is 
true and accurate to the best of my knowledge and belief. 

Signature of Owner/Representative Date 

Once your application has been received, we will review it and contact you with next steps. 
No further action is required at this time. 

DESIGN REVIEW EVALUATION STANDARDS 

(May not apply to Administrative Design Review): 

17.96.060: IMPROVEMENTS AND STANDARDS FOR ALL PROJECTS 

A. Streets:

1. The applicant shall be responsible for all costs associated with providing a connection from

an existing city streets to their development.

2. All streets designs shall be in conformance with the right-of-way standards and approved by

the Public Works Director.

B. Sidewalks:

1. All projects under 17 .96.0l0(A) that qualify as a "Substantial Improvement" shall install

sidewalks in conformance with the right-of-way standards. Sidewalk improvements may be

waived for projects that qualify as a "Substantial Improvement" which comprise additions of

less than 250 square feet of conditioned space.

2. The length of sidewalk improvements constructed shall be equal to the length of the subject

property line(s) adjacent to any public street or private street.

3. New sidewalks shall be planned to provide pedestrian connections to any existing or future

sidewalks adjacent to the site. In addition, sidewalks shall be constructed to provide safe

pedestrian access to and around a building.

4. The city may approve and accept voluntary cash contributions in-lieu of the above described

improvements, which contributions must be segregated by the city and not used for any

purpose other than the provision of these improvements. The contribution amount shall be

one hundred ten percent (110%) of the estimated costs of concrete sidewalk and drainage

improvements provided by a qualified contractor, plus associated engineering costs, as

approved by the Public Works Director. Any approved in-lieu contribution shall be paid before

the city issues a certificate of occupancy.

C. Drainage:

1. All storm water shall be retained on site.

2. Drainage improvements constructed shall be equal to the length of the subject property lines

adjacent to any public street or private street.

3. The Public Works Director may require additional drainage improvements as necessary,

depending on the unique characteristics of a site.

City of Ketchum Planning & Building Department 
Design Review Application, updated December 8, 2016 
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October 24, 2022

To whom it may concern,

Thank you for your inquiry about electrical service at 200 N LEADVILLE AVE

KETCHUM, ID 83340

The property is located within Idaho Power's service area in the state of Idaho

755 SOUTH BROADWAY A COLORADO

755 SOUTH BROADWAY

DENVER, CO 80209

Idaho Power will provide electrical service to this location once any required easement or right of way are
obtained by Idaho Power and/or the Customer, and in compliance with the statutes of the State of
Idaho/Oregon and the Idaho Power tariffs on file with our regulatros.  Tariffs include the General Rules and
Regulations that covers new service attachments and distribution line installations or alterations.

Sincerely,

Cyndi Bradshaw
PO Box 3909
Hailey ID 83333

Idaho Power Company has reviewed the revised transformer location, still at the southeast property corner, 
but with additional clearance from back of sidewalk to transformer.  There will be new underground power lines
required to be installed in the public right of way to serve this single phase transformer.

The attached site plan dated 10_19_22 reflecting the revised transformer location.  
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ARCHITECT:

GENERAL 
CONTRACTOR:

ELECTRICAL  
ENGINEER:

CITY OF 
KETCHUM 
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NOTE: 3D RENDERINGS ARE FOR ILLUSTRATIVE PURPOSES ONLY. NOT TO BE USED 
FOR CONSTRUCTION.

ACCESSIBLE UNITS
PROJECT CONTAINS (4) UNITS TOTAL: 
(3)TYPE B UNITS PROVIDED, PER IBC CHAPTER 11

PARKING:
RETAIL: EXEMPT LESS THAN 5,500 SF 0 SPACES
RESIDENTIAL: 4 SPACES

CODE INFORMATION
ALL MATERIALS, WORKMANSHIP, DESIGN AND CONSTRUCTION SHALL 
CONFORM TO THE DRAWINGS, SPECIFICATIONS, AND THE FOLLOWING 
APPLICABLE CODES USED IN THIS DESIGN FOR CITY OF KETCHUM.

2018 INTERNATIONAL BUILDING CODE (IBC)
2018 INTERNATIONAL FIRE CODE

-INCLUDING AMENDMENTS PER KETCHUM ORDINANCE
2018  INTERNATIONAL ENERGY CONSERVATION CODE   (IECC)

-INCLUDING AMENDMENTS BY THE IDAHO BUILDING CODE BOARD
2018 INTERNATIONAL FIRE CODE (IFC)  

-INCLUDING ADMENDMENTS PER KETCHUM ORDINANCE
2018  CITY OF KETCHUM MUNICIPAL CODE

-INCLUDING KETCHUM GREEN BUILDING CODE
2018 INTERNATIONAL FUEL GAS CODE (IFGC)
2018 INTERNATIONAL MECHANICAL CODE (IMC)
2018 NATIONAL ELECTRIC CODE (NEC)
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COUNTY, IDAHO.
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LOCATED ON BUILDING ROOF-TOPS 10'

DESIGN REVIEW APPLICATION REQUIREMENTS
TITLE 17 - CHAPTER 17.96 DESIGN REVIEW:
17.96.040.C.2.f: FLOOR PLAN. LIST GROSS AND NET SQUARE FOOTAGE FOR EACH 
FLOOR. LIST OCCUPANCY CLASSIFICATION AND TYPE OF CONSTRUCTION.

OCCUPANCY CLASSIFICATION:
M MERCANTILE (RETAIL AREAS)
R-2 RESIDENTIAL
S-2 PARKING AREAS

TYPE OF CONSTRUCTION:
V-B

NOTE: METHOD FOR MEASURING FLOOR AREA (GROSS) PER CHAPTER 17.08 
DEFINITIONS:
THE SUM OF HORIZONTAL AREA OF THE BUILDING MEASURED ALONG THE OUTSIDE 
WALLS OF EACH FLOOR OF A BUILDING OR PORTION OF A BUILDING, INCLUDING STAIR 
TOWERS AND ELEVATORS ON THE GROUND FLOOR ONLY, AND 50 PERCENT OF 
ATRIUMS OVER 18 FEET PLATE HEIGHT, BUT NOT INCLUDING BASEMENTS, 
UNDERGROUND PARKING AREAS OR OPEN UNENCLOSED DECKS. PARKING AREAS 
COVERED BY A ROOF OR PORTION OF THE BUILDING AND ENCLOSED ON THREE OR 
MORE SIDES BY BUILDING WALLS ARE INCLUDED. FOUR PARKING STALLS FOR 
DEVELOPMENTS ON SINGLE KETCHUM TOWN SITE LOTS OF 5,600 SF IN SIZE OR LESS 
ARE NOT INCLUDED IN THE GROSS FLOOR AREA CALCULATION.

NOTE: METHOD FOR MEASURING FLOOR AREA (NET) PER CHAPTER 17.08 DEFINITIONS:
THE SUM OF HORIZONTAL AREAS OF ALL FLOORS IN A BUILDING INCLUDING 
BASEMENTS BUT NOT INCLUDING OPEN UNENCLOSED DECKS, INTERIOR OR EXTERIOR 
CIRCULATION, MECHANICAL EQUIPMENT ROOMS, PARKING AREAS, COMMON AREAS, 
PUBLIC BATHROOMS OR STORAGE AREAS IN BASEMENTS.
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OFFICIAL USE ONLY 
Application Number: 
Date Received: 
By: 
Fee Paid: 
Approved Date: 
By: Subdivision Application

Submit completed application and payment to the Planning and Building Department, PO Box 2315, Ketchum, 
ID 83340 or hand deliver to Ketchum City Hall, 191 th St. West, Ketchum. If you have questions, please 
contact the Planning and Building Department at (208) 726-7801. To view the Development Standards, visit 
the City website at: www.ketchumidaho.org and click on Municipal Code. 

APPLICANT INFORMATION 

 Name of Proposed Subdivision: 

 Owner of Record: 

 Address of Owner: 

 Representative of Owner: 

 Legal Description: 

 Street Address: 

SUBDIVISION INFORMATION 

 Number of Lots/Parcels: 

 Total Land Area: 

 Current Zoning District: 

 Proposed Zoning District: 

 Overlay District: 

TYPE OF SUBDIVISION 

 Condominium ☐  Land ☐  PUD ☐  Townhouse ☐ 
 Adjacent land in same ownership in acres or square feet: 
 Easements to be dedicated on the final plat: 

 Briefly describe the improvements to be installed prior to final plat approval: 

ADDITIONAL INFORMATION 
All lighting must be in compliance with the City of Ketchum’s Dark Sky Ordinance 
One (1) copy of Articles of Incorporation and By-Laws of Homeowners Associations and/or Condominium Declarations 
One (1) copy of current title report and owner’s recorded deed to the subject property 
One (1) copy of the preliminary plat 
All files should be submitted in an electronic format. 

Applicant agrees in the event of a dispute concerning the interpretation or enforcement of the Subdivision Application in 
which the City of Ketchum is the prevailing party to pay reasonable attorney’s fees and costs, including fees and costs of 
appeal for the City of Ketchum. Applicant agrees to observe all City ordinances, laws and conditions imposed. Applicant 
agrees to defend, hold harmless and indemnify the City of Ketchum, city officials, agents and employees from and for any 
and all losses, claims, actions, judgments for damages, or injury to persons or property, and losses and expenses caused or 
incurred by Applicant, its servants, agents, employees, guests and business invitees and not caused by or arising out of the 
tortuous conduct of city or its officials, agents or employees. Applicant certifies that s/he has read and examined this 
application and that all information contained herein is true and correct.  

Applicant Signature    Date 
Once your application has been received, we will review it and contact you with next steps.No further action is required at this time.

191 5th St. West | P.O. Box 2315 | Ketchum, ID 83340 | main 208.726.7801 | fax 208.726.7812

Facebook/CityofKetchum | twitter.com/Ketchum_Idaho | www.ketchumidaho.org

The 208 Condominiums

755 S Broadway LLC

2667 Tacoma Way, Tacoma, Washington 98409

Galena Engineering

Lot 1, Block 23, Ketchum Towsite

200 N Leadville Ave

5 Condominium Units

5,504 Sq. Ft. (0.13 Ac.)

CC-2 Mixed Use

CC-2 Mixed Use

N/A

 N/A

6/14/2022

None

 Construction of Condominium Units

Representative's Signature
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ALTA Commitment Form

COMMITMENT FOR TITLE INSURANCE
Issued By

Commitment No.  20378964

NOTICE
        
IMPORTANT -- READ CAREFULLY: THIS COMMITMENT IS AN OFFER TO ISSUE ONE OR MORE TITLE INSURANCE 
POLICIES. ALL CLAIMS OR REMEDIES SOUGHT AGAINST THE COMPANY INVOLVING THE CONTENT OF THIS 
COMMITMENT OR THE POLICY MUST BE BASED SOLELY IN CONTRACT.
        
THIS COMMITMENT IS NOT AN ABSTRACT OF TITLE, REPORT OF THE CONDITION OF TITLE, LEGAL OPINION, 
OPINION OF TITLE, OR OTHER REPRESENTATION OF THE STATUS OF TITLE. THE PROCEDURES USED BY THE 
COMPANY TO DETERMINE INSURABILITY OF THE TITLE, INCLUDING ANY SEARCH AND EXAMINATION, ARE 
PROPRIETARY TO THE COMPANY, WERE PERFORMED SOLELY FOR THE BENEFIT OF THE COMPANY, AND CREATE NO 
EXTRACONTRACTUAL LIABILITY TO ANY PERSON, INCLUDING A PROPOSED INSURED.
    
THE COMPANY'S OBLIGATION UNDER THIS COMMITMENT IS TO ISSUE A POLICY TO A PROPOSED INSURED 
IDENTIFIED IN SCHEDULE A IN ACCORDANCE WITH THE TERMS AND PROVISIONS OF THIS COMMITMENT. THE 
COMPANY HAS NO LIABILITY OR OBLIGATION INVOLVING THE CONTENT OF THIS COMMITMENT TO ANY OTHER 
PERSON.
    

    
 COMMITMENT TO ISSUE POLICY

    
Subject to the Notice; Schedule B, Part I"”Requirements; Schedule B, Part II"”Exceptions; and the Commitment 
Conditions, STEWART TITLE GUARANTY COMPANY, a Texas corporation (the "Company"), commits to issue the Policy 
according to the terms and provisions of this Commitment. This Commitment is effective as of the Commitment Date 
shown in Schedule A for each Policy described in Schedule A, only when the Company has entered in Schedule A both 
the specified dollar amount as the Proposed Policy Amount and the name of the Proposed Insured.
    
If all of the Schedule B, Part I"”Requirements have not been met within 180 days after the Commitment Date, this 
Commitment terminates and the Company's liability and obligation end.
    

    
 COMMITMENT CONDITIONS

    
1. DEFINITIONS
    

(a) "Knowledge" or "Known": Actual or imputed knowledge, but not constructive notice imparted by the Public 
Records.

(b) "Land": The land described in Schedule A and affixed improvements that by law constitute real property. The 
term "Land" does not include any property beyond the lines of the area described in Schedule A, nor any 
right, title, interest, estate, or easement in abutting streets, roads, avenues, alleys, lanes, ways, or 
waterways, but this does not modify or limit the extent that a right of access to and from the Land is to be 
insured by the Policy.

(c) "Mortgage": A mortgage, deed of trust, or other security instrument, including one evidenced by electronic 
means authorized by law.
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(d) "Policy": Each contract of title insurance, in a form adopted by the American Land Title Association, issued or 
to be issued by the Company pursuant to this Commitment.

(e) "Proposed Insured": Each person identified in Schedule A as the Proposed Insured of each Policy to be 
issued pursuant to this Commitment.

(f) "Proposed Policy Amount": Each dollar amount specified in Schedule A as the Proposed Policy Amount of 
each Policy to be issued pursuant to this Commitment.

(g) "Public Records": Records established under state statutes at the Commitment Date for the purpose of 
imparting constructive notice of matters relating to real property to purchasers for value and without 
Knowledge.

(h) "Title": The estate or interest described in Schedule A.
    

    
2. If all of the Schedule B, Part I"”Requirements have not been met within the time period specified in the Commitment 
to Issue Policy, this Commitment terminates and the Company's liability and obligation end.

3. The Company's liability and obligation is limited by and this Commitment is not valid without:
    

(a) the Notice;

(b) the Commitment to Issue Policy;

(c) the Commitment Conditions;

(d) Schedule A;

(e) Schedule B, Part I"”Requirements; [and]

(f) Schedule B, Part II"”Exceptions[; and

(g) a counter-signature by the Company or its issuing agent that may be in electronic form]
    
4. COMPANY'S RIGHT TO AMEND
    
The Company may amend this Commitment at any time. If the Company amends this Commitment to add a defect, lien, 
encumbrance, adverse claim, or other matter recorded in the Public Records prior to the Commitment Date, any liability 
of the Company is limited by Commitment Condition 5. The Company shall not be liable for any other amendment to this 
Commitment.

5. LIMITATIONS OF LIABILITY

(a) The Company's liability under Commitment Condition 4 is limited to the Proposed Insured's actual expense 
incurred in the interval between the Company's delivery to the Proposed Insured of the Commitment and the 
delivery of the amended Commitment, resulting from the Proposed Insured's good faith reliance to:

    
(i) comply with the Schedule B, Part I"”Requirements;

       
(ii) eliminate, with the Company's written consent, any Schedule B, Part II"”Exceptions; or

        
(iii) acquire the Title or create the Mortgage covered by this Commitment.

(b) The Company shall not be liable under Commitment Condition 5(a) if the Proposed Insured requested the 
amendment or had Knowledge of the matter and did not notify the Company about it in writing.

       
(c) The Company will only have liability under Commitment Condition 4 if the Proposed Insured would not have 
incurred the expense had the Commitment included the added matter when the Commitment was first delivered 
to the Proposed Insured.

        
(d) The Company's liability shall not exceed the lesser of the Proposed Insured's actual expense incurred in good 
faith and described in Commitment Conditions 5(a)(i) through 5(a)(iii) or the Proposed Policy Amount.

(e) The Company shall not be liable for the content of the Transaction Identification Data, if any.

(f) In no event shall the Company be obligated to issue the Policy referred to in this Commitment unless all of the 
Schedule B, Part I"”Requirements have been met to the satisfaction of the Company.
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(g) In any event, the Company's liability is limited by the terms and provisions of the Policy.

6. LIABILITY OF THE COMPANY MUST BE BASED ON THIS COMMITMENT
 

(a) Only a Proposed Insured identified in Schedule A, and no other person, may make a claim under this 
Commitment.

(b) Any claim must be based in contract and must be restricted solely to the terms and provisions of this 
Commitment.

(c) Until the Policy is issued, this Commitment, as last revised, is the exclusive and entire agreement between 
the parties with respect to the subject matter of this Commitment and supersedes all prior commitment 
negotiations, representations, and proposals of any kind, whether written or oral, express or implied, relating 
to the subject matter of this Commitment.

(d) The deletion or modification of any Schedule B, Part II"”Exception does not constitute an agreement or 
obligation to provide coverage beyond the terms and provisions of this Commitment or the Policy.

(e) Any amendment or endorsement to this Commitment must be in writing [and authenticated by a person 
authorized by the Company].

(f) When the Policy is issued, all liability and obligation under this Commitment will end and the Company's only 
liability will be under the Policy.

    
7. IF THIS COMMITMENT HAS BEEN ISSUED BY AN ISSUING AGENT
 
The issuing agent is the Company's agent only for the limited purpose of issuing title insurance commitments and 
policies. The issuing agent is not the Company's agent for the purpose of providing closing or settlement services.

8. PRO-FORMA POLICY

The Company may provide, at the request of a Proposed Insured, a pro-forma policy illustrating the coverage that the 
Company may provide. A pro-forma policy neither reflects the status of Title at the time that the pro-forma policy is 
delivered to a Proposed Insured, nor is it a commitment to insure.
    
9. ARBITRATION

The Policy contains an arbitration clause. All arbitrable matters when the Proposed Policy Amount is $2,000,000 or less 
shall be arbitrated at the option of either the Company or the Proposed Insured as the exclusive remedy of the parties. A 
Proposed Insured may review a copy of the arbitration rules at <http://www.alta.org/arbitration>.

Transaction Identification Data for reference only:
    
Issuing Agent: Nick Busdon
Issuing Office: TitleOne Corporation dba Sun Valley Title
ALTA® Universal ID: 1065022
Commitment Number: 20378964
Property Address: 200 N Leadville Ave, Ketchum, ID  83340
[Revision Number:]

All notices required to be given the Company and any statement in writing 
required to be furnished the Company shall be addressed to it at:

P.O. Box 2029
Houston, Texas 77252

http://www.alta.org/arbitration


STG Privacy Notice
Stewart Title Companies

WHAT DO THE STEWART TITLE COMPANIES DO WITH YOUR PERSONAL INFORMATION?
Federal and applicable state law and regulations give consumers the right to limit some but not all sharing. Federal and applicable state law 

regulations also require us to tell you how we collect, share, and protect your personal information. Please read this notice carefully to understand 

how we use your personal information. This privacy notice is distributed on behalf of the Stewart Title Guaranty Company and its title affiliates (the 

Stewart Title Companies), pursuant to Title V of the Gramm-Leach-Bliley Act (GLBA).

The types of personal information we collect and share depend on the product or service that you have sought through us. This information can 

include social security numbers and driver's license number.

All financial companies, such as the Stewart Title Companies, need to share customers' personal information to run their everyday business—to 

process transactions and maintain customer accounts. In the section below, we list the reasons that we can share customers' personal information; the 

reasons that we choose to share; and whether you can limit this sharing.

Reasons we can share your personal 
information. Do we share Can you l imit  this  sharing?
For our everyday business purposes— to process your transactions and 

maintain your account. This may include running the business and 

managing customer accounts, such as processing transactions, mailing, 

and auditing services, and responding to court orders and legal 

investigations.

Yes No

For our marketing purposes — to offer our products and services 

to you.
Yes No

For joint marketing with other financial companies No We don’ t  sha re

For our affiliates' everyday business purposes— information about 

your transactions and experiences. Affiliates are companies related by 

common ownership or control. They can be financial and non-financial 

companies. Our affiliates may include companies with a Stewart name; 
financial companies, such as Stewart Title  Company

Yes No

For our affiliates' everyday business purposes— information about 

your creditworthiness.
No We don’ t  sha re

For our affiliates to market to you – For your convenience, Stewart has 

developed a means for you to opt out from its affiliates marketing even 

though such mechanism is not legally required.

Yes

Yes ,  send  your  f i r s t  and  l a s t  name ,  

the  ema i l  address  used  in  your  

t r ansac t ion ,  your  S tewar t  f i l e  

number  and  the  S tewar t  o f f i ce  

loca t ion  tha t  i s  hand l ing  your  

t r ansac t ion  by  emai l  t o  

op tou t@stewar t . com or  f ax  to

 1 -800-335-9591 .  

For non-affiliates to market to you. Non-affiliates are companies not 

related by common ownership or control. They can be financial and non-

financial companies.

No We don’ t  sha re

We may disclose your personal information to our affiliates or to non-affiliates as permitted by law. If you request a transaction with a non-affiliate, 

such as a third party insurance company, we will disclose your personal information to that non-affiliate.  [We do not control their subsequent use 

of information, and suggest you refer to their privacy notices.]

SHARING PRACTICES
How often do the Stewart Title companies notify me 
about their practices?

We must notify you about our sharing practices when you request a transaction.

How do the Stewart Title Companies protect my 
personal information?

To protect your personal information from unauthorized access and use, we use 

security measures that comply with federal  law. These measures include computer, 

file, and building safeguards.

How do the Stewart Title Companies collect my 
personal information?

We collect your personal information, for example, when you

 request insurance-related services

 provide such information to us

We also collect your personal information from others, such as the real estate agent 

or lender involved in your transaction, credit reporting agencies, affiliates or other 

companies.

What sharing can I limit? Although federal and state law give you the right to limit sharing (e.g., opt out) in 

certain instances, we do not share your personal information in those instances.

Contact us:   If you have any questions about this privacy notice, please contact us at: Stewart Title Guaranty Company, 
1980 Post Oak Blvd., Privacy Officer, Houston, Texas 77056

mailto:optout@stewart.com


STG Privacy Notice 2 (Rev 01/26/09) Independent Agencies and Unaffiliated Escrow Agents

WHAT DO/DOES SUN VALLEY TITLE DO WITH YOUR PERSONAL INFORMATION?

Federal and applicable state law and regulations give consumers the right to limit some but not all sharing. Federal and applicable 

state law regulations also require us to tell you how we collect, share, and protect your personal information. Please read this notice 

carefully to understand how we use your personal information. This privacy notice is distributed on behalf of Sun Valley Title and 

its affiliates ("Sun Valley Title"), pursuant to Title V of the Gramm-Leach-Bliley Act (GLBA).

The types of personal information we collect and share depend on the product or service that you have sought through us. This 

information can include social security numbers and driver's license number.

All financial companies, such as Sun Valley Title, need to share customers' personal information to run their everyday business—to 

process transactions and maintain customer accounts. In the section below, we list the reasons that we can share customers' personal 

information; the reasons that we choose to share; and whether you can limit this sharing.

Reasons we can share your personal information Do we share? Can you limit this sharing?

For our everyday business purposes— to process your transactions and maintain 

your account. This may include running the business and managing customer 

accounts, such as processing transactions, mailing, and auditing services, and 

responding to court orders and legal investigations.

Yes No

For our marketing purposes— to offer our products and services to you. Yes No

For joint marketing with other financial companies No We don't share

For our affiliates' everyday business purposes— information about your 

transactions and experiences. Affiliates are companies related by common 

ownership or control. They can be financial and nonfinancial companies. 

Yes No

For our affiliates' everyday business purposes— information about your 

creditworthiness.
No We don't share

For our affiliates to market to you Yes No

For nonaffiliates to market to you. Nonaffiliates are companies not related by 

common ownership or control. They can be financial and nonfinancial companies.
No We don't share

We may disclose your personal information to our affiliates or to nonaffiliates as permitted by law. If you request a transaction with a 

nonaffiliate, such as a third party insurance company, we will disclose your personal information to that nonaffiliate. [We do not 

control their subsequent use of information, and suggest you refer to their privacy notices.]

Sharing practices

How often do/does Sun Valley Title notify 

me about their practices?
We must notify you about our sharing practices when you request a transaction.

How do/does Sun Valley Title protect my 
personal information?

To protect your personal information from unauthorized access and use, we use 

security measures that comply with federal and state law. These measures include 

computer, file, and building safeguards.

How do/does Sun Valley Title collect my 
personal information?

We collect your personal information, for example, when you 

 request insurance-related services

 provide such information to us

We also collect your personal information from others, such as the real estate 

agent or lender involved in your transaction, credit reporting agencies, affiliates or 

other companies.

What sharing can I limit? Although federal and state law give you the right to limit sharing (e.g., opt out) in 

certain instances, we do not share your personal information in those instances.

Contact Us If you have any questions about this privacy notice, please contact us at: Sun Valley Title, 1101 W River 

Street, Suite 201, Boise, Idaho 83702.



Page 6 of
Policy
Serial No.

O-9240-__________

Copyright 2006-2010 American Land Title Association.  All rights reserved. 
The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use.  
All other uses are prohibited.  Reprinted under license from the American Land Title Association.

American Land Title Association Homeowner’s Policy
Revised 02/03/10

HOMEOWNER’S POLICY OF TITLE INSURANCE
FOR A ONE-TO-FOUR FAMILY RESIDENCE

ISSUED BY

As soon as You Know of anything that might be covered by this Policy, You must notify Us promptly in writing at the address shown in 
Section 3 of the Conditions.

OWNER’S COVERAGE STATEMENT
This Policy insures You against actual loss, including any costs, attorneys’ fees and expenses provided under this Policy.  The loss must result 

from one or more of the Covered Risks set forth below.  This Policy covers only Land that is an improved residential lot on which there is 

located a one-to-four family residence and only when each insured named in Schedule A is a Natural Person.

Your insurance is effective on the Policy Date.  This Policy covers Your actual loss from any risk described under Covered Risks if the event 

creating the risk exists on the Policy Date or, to the extent expressly stated in Covered Risks, after the Policy Date.

Your insurance is limited by all of the following:

 The Policy Amount

 For Covered Risk 16, 18, 19 and 21, Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A

 The Exceptions in Schedule B

 Our Duty To Defend Against Legal Actions

 The Exclusions on page 3

 The Conditions on pages 3, 4 and 5.

COVERED RISKS
The Covered Risks are:

1. Someone else owns an interest in Your Title.

2. Someone else has rights affecting Your Title because of leases, contracts, or options.

3. Someone else claims to have rights affecting Your Title because of forgery or impersonation.

4. Someone else has an easement on the Land.

5. Someone else has a right to limit Your use of the Land.

Countersigned by:

Authorized Countersignature

Sun Valley Title

Company

Ketchum, ID

If you want information about coverage or need assistance to resolve complaints, please call our toll free number:  1-800-729-1902.  If you make a claim under your policy, you must 
furnish written notice in accordance with Section 3 of the Conditions.     Visit our World-Wide Web site at http://www.stewart.com
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City, State

Agent ID # 

 

COVERED RISKS (Continued)
6. Your Title is defective.  Some of these defects are:

a. Someone else’s failure to have authorized a transfer or conveyance 

of your Title.

b. Someone else’s failure to create a valid document by electronic 

means.

c. A document upon which Your Title is based is invalid because it 

was not properly signed, sealed, acknowledged, delivered or 

recorded.

d. A document upon which Your Title is based was signed using a 

falsified, expired, or otherwise invalid power of attorney.

e. A document upon which Your Title is based was not properly filed, 

recorded, or indexed in the Public Records.

f. A defective judicial or administrative proceeding.

7. Any of Covered Risks 1 through 6 occurring after the Policy Date.

8. Someone else has a lien on Your Title, including a:

a. lien of real estate taxes or assessments imposed on Your Title by a 

governmental authority that are due or payable, but unpaid;

b. Mortgage;

c. judgment, state or federal tax lien;

d. charge by a homeowner’s or condominium association; or

e. lien, occurring before or after the Policy Date, for labor and material 

furnished before the Policy Date.

9. Someone else has an encumbrance on Your Title.

10. Someone else claims to have rights affecting Your Title because of 

fraud, duress, incompetency or incapacity.

11. You do not have actual vehicular and pedestrian access to and from the 

Land, based upon a legal right.

12. You are forced to correct or remove an existing violation of any 

covenant, condition or restriction affecting the Land, even if the 

covenant, condition or restriction is excepted in Schedule B. However, 

You are not covered for any violation that relates to:

a. any obligation to perform maintenance or repair on the Land; or

b. environmental protection of any kind, including hazardous or toxic 

conditions or substances

unless there is a notice recorded in the Public Records, describing any 

part of the Land, claiming a violation exists.  Our liability for this Covered 

Risk is limited to the extent of the violation stated in that notice.

13. Your Title is lost or taken because of a violation of any covenant, condition 

or restriction, which occurred before You acquired Your Title, even if the 

covenant, condition or restriction is excepted in Schedule B.

14. The violation or enforcement of those portions of any law or government 

regulation concerning:

a. building;

b. zoning;

c. land use;

d. improvements on the Land;

e. land division; or

f. environmental protection,

if there is a notice recorded in the Public Records, describing any part of 

the Land, claiming a violation exists or declaring the intention to enforce 

the law or regulation.  Our liability for this Covered Risk is limited to the 

extent of the violation or enforcement stated in that notice.

15. An enforcement action based on the exercise of a governmental police 

power not covered by Covered Risk 14 if there is a notice recorded in the 

Public Records, describing any part of the Land, of the enforcement 

action or intention to bring an enforcement action.  Our liability for this 

Covered Risk is limited to the extent of the enforcement action stated in 

that notice.

16. Because of an existing violation of a subdivision law or regulation affecting 

the Land:

a. You are unable to obtain a building permit.

b. You are required to correct or remove the violation; or

c. someone else has a legal right to, and does, refuse to perform a 

contract to purchase the Land, lease it or make a Mortgage loan on it.

The amount of Your insurance for this Covered Risk is subject to Your 

Deductible Amount and Our Maximum Dollar Limit of Liability shown in 

Schedule A.

17. You lose Your Title to any part of the Land because of the right to take 

the Land by condemning it, if:

a. there is a notice of the exercise of the right recorded in the Public 

Records and the notice describes any part of the Land; or

b. the taking happened before the Policy Date and is binding on You if 

You bought the Land without Knowing of the taking.
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18. You are forced to remove or remedy Your existing structures, or any part of 

them – other than boundary walls or fences – because any portion was 

built without obtaining a building permit from the proper government office.  

The amount of Your insurance for this Covered Risk is subject to Your 

Deductible Amount and Our Maximum Dollar Limit of Liability shown in 

Schedule A.

19. You are forced to remove or remedy Your existing structures, or any part of 

them, because they violate an existing zoning law or zoning regulation.  If 

You are required to remedy any portion of Your existing structures, the 

amount of Your insurance for this Covered Risk is subject to Your Deductible 

Amount and Our Maximum Dollar Limit of Liability shown in Schedule A.

20. You cannot use the Land because use as a single-family residence violates an 

existing zoning law or zoning regulation.

21. You are forced to remove Your existing structures because they encroach 

onto Your neighbor’s land.  If the encroaching structures are boundary 

walls or fences, the amount of Your insurance for this Covered Risk is 

subject to Your Deductible Amount and Our Maximum Dollar Limit of Liability 

shown in Schedule A.

22. Someone else has a legal right to, and does, refuse to perform a contract to 

purchase the Land, lease it or make a Mortgage loan on it because Your 

neighbor’s existing structures encroach onto the Land.

23. You are forced to remove Your existing structures which encroach onto an 

easement or over a building set-back line, even if the easement or building 

set-back line is excepted in Schedule B.

24. Your existing structures are damaged because of the exercise of a right to 

maintain or use any easement affecting the Land, even if the easement 

is excepted in Schedule B.

25. Your existing improvements (or a replacement or modification made to 

them after the Policy Date), including lawns, shrubbery or trees, are 

damaged because of the future exercise of a right to use the surface of 

the Land for the extraction or development of minerals, water or any other 

substance, even if those rights are excepted or reserved from the 

description of the Land or excepted in Schedule B.

26. Someone else tries to enforce a discriminatory covenant, condition or 

restriction that they claim affects Your Title which is based upon race, 

color, religion, sex, handicap, familial status, or national origin.

27. A taxing authority assesses supplemental real estate taxes not previously 

assessed against the Land for any period before the Policy Date because of 

construction or a change of ownership or use that occurred before the Policy 

Date.

28. Your neighbor builds any structures after the Policy Date – other than 

boundary walls or fences – which encroach onto the Land.

29. Your Title is unmarketable, which allows someone else to refuse to perform a 

contract to purchase the Land, lease it or make a Mortgage loan on it.

30. Someone else owns an interest in Your Title because a court order invalidates a 

prior transfer of the title under federal bankruptcy, state insolvency, or 

similar creditors’ rights laws.

31. The residence with the address shown in Schedule A is not located on the Land 

at the Policy Date.

32. The map, if any, attached to this Policy does not show the correct location of 

the Land according to the Public Records.

OUR DUTY TO DEFEND AGAINST LEGAL ACTIONS

We will defend Your Title in any legal action only as to that part of the action which 

is based on a Covered Risk and which is not excepted or excluded from coverage in 

this Policy.  We will pay the costs, attorneys’ fees, and expenses We incur in that 

defense.

We will not pay for any part of the legal action which is not based on a Covered 

Risk or which is excepted or excluded from coverage in this Policy.

We can end Our duty to defend Your Title under Section 4 of the Conditions.

THIS POLICY IS NOT COMPLETE WITHOUT SCHEDULES A AND B

.

EXCLUSIONS

In addition to the Exceptions in Schedule B, You are not insured against loss, costs, 

attorneys’ fees, and expenses resulting from:

1. Governmental police power, and the existence or violation of those portions 

of any law or government regulation concerning:

a. building;

b. zoning;

c. land use;

d. improvements on the Land;

e. land division; and

f. environmental protection.

This Exclusion does not limit the coverage described in Covered Risk 8.a., 

14, 15, 16, 18, 19, 20, 23 or 27.

2. The failure of Your existing structures, or any part of them, to be constructed 

in accordance with applicable building codes.  This Exclusion does not limit 

the coverage described in Covered Risk 14 or 15.

3. The right to take the Land by condemning it.  This Exclusion does not limit 

the coverage described in Covered Risk 17.

4. Risks:

a. that are created, allowed, or agreed to by You, whether or not they are 

recorded in the Public Records;

b. that are Known to You at the Policy Date, but not to Us, unless they are 

recorded in the Public Records at the Policy Date;

c. that result in no loss to You; or

d.. that first occur after the Policy Date – this does not limit the coverage 

described in Covered Risk 7, 8.e, 25, 26, 27 or 28.

5. Failure to pay value for Your Title.

6. Lack of a right:

a. to any land outside the area specifically described and referred to in 

paragraph 3 of Schedule A; and

b. in streets, alleys, or waterways that touch the Land.

This Exclusion does not limit the coverage described in Covered Risk 11 or 21.

7. The transfer of the Title to You is invalid as a preferential transfer or as a 

fraudulent transfer or conveyance under federal bankruptcy, state insolvency, 

or similar creditors’ rights laws.

CONDITIONS

1. DEFINITIONS
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a. Easement – the right of someone else to use the Land for a special 

purpose.

b. Estate Planning Entity – A legal entity or Trust established by a Natural 

Person for estate planning.

c. Known – things about which You have actual knowledge.  The words 

“Know” and “Knowing” have the same meaning as Known.

d. Land – the land or condominium unit described in paragraph 3 of 

Schedule A and any improvements on the Land which are real property.

e. Mortgage – a mortgage, deed of trust, trust deed or other security 

instrument.

f. Natural Person – a human being, not a commercial or legal organization 

or entity.  Natural Person includes a trustee of a Trust even if the trustee 

is not a human being.

g. Policy Date – the date and time shown in Schedule A.  If the insured 

named in Schedule A first acquires the interest shown in Schedule A by 

an instrument recorded in the Public Records later than the date and time 

shown in Schedule A, the Policy Date is the date and time the instrument 

is recorded.

h. Public Records – records that give constructive notice of matters affecting 

Your Title, according to the state statutes where the Land is located.

i. Title – the ownership of Your interest in the Land, as shown in Schedule A.

j. Trust – a living trust established by a Natural Person for estate planning.

k. We/Our/Us – Stewart Title Guaranty Company.

l. You/Your – the insured named in Schedule A and also those identified 

in Section 2.b. of these Conditions.

2. CONTINUATION OF COVERAGE

a. This Policy insures You forever, even after You no longer have Your 

Title. You cannot assign this Policy to anyone else.

b. This Policy also insures:

(1) anyone who inherits Your Title because of Your death;

(2) Your spouse who receives Your Title because of dissolution of 

Your marriage;

(3) the trustee or successor trustee of a Trust or any Estate Planning 

Entity to whom You transfer Your Title after the Policy Date;

(4) the beneficiaries of Your Trust upon Your death; or

(5) anyone who receives your Title by a transfer effective on Your 

death as authorized by law.

c. We may assert against the insureds identified in Section 2.b. any rights 

and defenses that We have against any previous insured under this Policy.

3. HOW TO MAKE A CLAIM
a. Prompt Notice Of Your Claim

(1) As soon as You Know of anything that might be covered by this 

Policy, You must notify Us promptly in writing.

(2) Send Your notice to Stewart Title Guaranty Company, P.O. Box 

2029, Houston, Texas 77252-2029, Attention:  Claims Department.  

Please include the Policy number shown in Schedule A, and the 

county and state where the Land is located.  Please enclose a copy 

of Your policy, if available.

(3) If You do not give Us prompt notice, Your coverage will be reduced 

or ended, but only to the extent Your failure affects Our ability to 

resolve the claim or defend You.

b. Proof Of Your Loss

(1) We may require You to give Us a written statement signed by You 

describing Your loss which includes:

(a) the basis of Your claim;

(b) the Covered Risks which resulted in Your loss;

(c) the dollar amount of Your loss; and

(d) the method You used to compute the amount of Your loss.

(2) We may require You to make available to Us records, checks, 

letters, contracts, insurance policies and other papers which relate 

to Your claim.  We may make copies of these papers.

(3) We may require You to answer questions about Your claim under 

oath.

(4) If you fail or refuse to give Us a statement of loss, answer Our 

questions under oath, or make available to Us the papers We 

request, Your coverage will be reduced or ended, but only to the 

extent Your failure or refusal affects Our ability to resolve the claim 

or defend You.

4. OUR CHOICES WHEN WE LEARN OF A CLAIM

a. After We receive Your notice, or otherwise learn, of a claim that is 

covered by this Policy, Our choices include one or more of the following:

(1) Pay the claim;

(2) Negotiate a settlement;

(3) Bring or defend a legal action related to the claim;

(4) Pay You the amount required by this Policy;

(5) End the coverage of this Policy for the claim by paying You Your 

actual loss resulting from the Covered Risk, and those costs, 

attorneys’ fees and expenses incurred up to that time which We 

are obligated to pay;

(6) End the coverage described in Covered Risk 16, 18, 19 or 

21 by paying You the amount of Your insurance then in force for 

the particular Covered Risk, and those costs, attorneys’ fees and 

expenses incurred up to that time which We are obligated to pay;

(7) End all coverage of this Policy by paying You the Policy Amount 

then in force, and those costs, attorneys’ fees and expenses 

incurred up to that time which We are obligated to pay;

(8) Take other appropriate action.

b. When We choose the options in Sections 4.a. (5), (6) or (7), all Our 

obligations for the claim end, including Our obligation to defend, or 

continue to defend, any legal action.

c. Even if We do not think that the Policy covers the claim, We may choose 

one or more of the options above.  By doing so, We do not give up any 

rights.

5. HANDLING A CLAIM OR LEGAL ACTION

a. You must cooperate with Us in handling any claim or legal action and 

give Us all relevant information.

b. If You fail or refuse to cooperate with Us, Your coverage will be reduced 

or ended, but only to the extent Your failure or refusal affects Our ability 

to resolve the claim or defend You.

c. We are required to repay You only for those settlement costs, attorneys’ 

fees and expenses that We approve in advance.

d. We have the right to choose the attorney when We bring or defend a legal 

action on Your behalf.  We can appeal any decision to the highest level.  

CONDITIONS (Continued)
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We do not have to pay Your claim until the legal action is finally 

decided.

e. Whether or not We agree there is coverage, We can bring or defend a 

legal action, or take other appropriate action under this Policy.  By doing 

so, We do not give up any rights.

6. LIMITATION OF OUR LIABILITY

a. After subtracting Your Deductible Amount if it applies, We will pay 

no more than the least of:

(1) Your actual loss;

(2) Our Maximum Dollar Limit of Liability then in force for the particular 

Covered Risk, for claims covered only under Covered Risk 16, 18, 

19 or 21; or

(3) the Policy Amount then in force.

and any costs, attorneys’ fees and expenses that We are obligated to 

pay under this Policy.

b. If We pursue Our rights under Sections 4.a.(3) and 5.e. of these 

Conditions and are unsuccessful in establishing the Title, as insured:

(1) the Policy Amount then in force will be increased by 10% of the 

Policy Amount shown in Schedule A, and

(2) You shall have the right to have the actual loss determined on either 

the date the claim was made by You or the date it is settled and 

paid.

c. (1) If We remove the cause of the claim with reasonable diligence 

after receiving notice of it, all Our obligations for the claim end, 

including any obligation for loss You had while We were removing 

the cause of the claim.

(2) Regardless of 6.c.(1) above, if You cannot use the Land because 

of a claim covered by this Policy:

(a) You may rent a reasonably equivalent substitute residence and 

We will repay You for the actual rent You pay, until the 

earlier of:

(i) the cause of the claim is removed; or

(ii) We pay You the amount required by this Policy.  If Your 

claim is covered only under Covered Risk 16, 18, 19 or 

21, that payment is the amount of Your insurance then in 

force for the particular Covered Risk.

(b) We will pay reasonable costs You pay to relocate any personal 

property You have the right to remove from the Land, including 

transportation of that personal property for up to twenty-five 

(25) miles from the Land, and repair of any damage to that 

personal property because of the relocation.  The amount 

We will pay You under this paragraph is limited to the value of 

the personal property before You relocate it.

d. All payments We make under this Policy reduce the Policy Amount, 

then in force, except for costs, attorneys’ fees and expenses.  All 

payments We make for claims which are covered only under Covered 

Risk 16, 18, 19 or 21 also reduce Our Maximum Dollar Limit of Liability for 

the particular Covered Risk, except for costs, attorneys’ fees and expenses.

e. If We issue, or have issued, a Policy to the owner of a Mortgage that is 

on Your Title and We have not given You any coverage against the 

Mortgage, then:

(1) We have the right to pay any amount due You under this Policy to the 

owner of the Mortgage, and any amount paid shall be treated as a 

payment to You under this Policy, including under Section 4.a. of 

these Conditions;

(2)  Any amount paid to the owner of the Mortgage shall be subtracted 

from the Policy Amount then in force; and

(3)  If Your claim is covered only under Covered Risk 16, 18, 19 or 21, any 

amount paid to the owner of the Mortgage shall also be subtracted 

from Our Maximum Dollar Limit of Liability for the particular Covered 

Risk.

f. If You do anything to affect any right of recovery You may have against 

someone else, We can subtract from Our liability the amount by which 

You reduced the value of that right.

7. TRANSFER OF YOUR RIGHTS TO US

a. When We settle Your claim, We have all the rights and remedies You 
have against any person or property related to the claim.  You must not 
do anything to affect these rights and remedies.  When We ask, You 
must execute documents to evidence the transfer to Us of these rights 
and remedies.  You must let Us use Your name in enforcing these rights 
and remedies.

b. We will not be liable to You if We do not pursue these rights and 

remedies or if We do not recover any amount that might be recoverable.

c. We will pay any money We collect from enforcing these rights and 

remedies in the following order:

(1)   to Us for the costs, attorneys’ fees and expenses We paid to enforce 

these rights and remedies;

(2)   to You for Your loss that You have not already collected;

(3)   to Us for any money We paid out under this Policy on account of 

Your claim; and

(4)   to You whatever is left.

d. If You have rights and remedies under contracts (such as indemnities, 

guaranties, bonds or other policies of insurance) to recover all or part of 

Your loss, then We have all of those rights and remedies, even if those 

contracts provide that those obligated have all of Your rights and 

remedies under this Policy.

8. THIS POLICY IS THE ENTIRE CONTRACT

This Policy, with any endorsements, is the entire contract between You and Us.  To 

determine the meaning of any part of this Policy, You must read the entire Policy 

and any endorsements.  Any changes to this Policy must be agreed to in writing by 

Us.  Any claim You make against Us must be made under this Policy and is subject 

to its terms.

9. INCREASED POLICY AMOUNT

This Policy Amount then in force will increase by ten percent (10%) of the Policy 

Amount shown in Schedule A each year for the first five years following the Policy 

Date shown in Schedule A, up to one hundred and fifty percent (150%) of the Policy 

Amount shown in Schedule A.  The increase each year will happen on the 

anniversary of the Policy Date shown in Schedule A.

10. SEVERABILITY

If any part of this Policy is held to be legally unenforceable, both You and We can 

still enforce the rest of this Policy.

11. ARBITRATION

a. If permitted in the state where the Land is located, You or We may demand 

arbitration.

b. The law used in the arbitration is the law of the state where the Land is 

located.
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c. The arbitration shall be under the Title Insurance Arbitration Rules of 

the American Land Title Association (“Rules”).  You can get a copy of 

the Rules from us.

d. Except as provided in the Rules, You cannot join or consolidate Your 

claim or controversy with claims or controversies of other persons.

e. The arbitration shall be binding on both You and Us.  The arbitration 

shall decide any matter in dispute between You and Us.

f. The arbitration award may be entered as a judgment in the proper 

court.

12. CHOICE OF LAW

The law of the state where the Land is located shall apply to this policy.



In the event matters are discovered during the closing process which would otherwise be insured by the Covered 
Risks included in the policy, the Company may limit or delete insurance provided by the affected Covered Risk.  In 
such event, a Supplemental Report will be issued prior to closing.  General exceptions 1 through 6 will not appear in 
the ALTA Homeowner's Policy (CoverageOne).

NOTE:  Covered Risks 16, 18, 19 and 21 contained in the ALTA Homeowner's Policy (2/3/2010) include certain 
deductibles and maximum dollar limits of coverage.  The Covered Risks, the deductibles and our maximum dollar 
limit of liability are: 

Covered Risk 16:
Your Deductible Amount:  1% of Policy Amount shown in Schedule A, or$2,500.00 (whichever is less)

                                          Our Maximum Dollar Limit of Liability:  $10,000.00

Covered Risk 18:
Your Deductible Amount:  1% of Policy Amount shown in Schedule A, or $5,000.00 (whichever is less)

                                          Our Maximum Dollar Limit of Liability:  $25,000.00

Covered Risk 19:
Your Deductible Amount:  1% of Policy Amount shown in Schedule A, or $5,000.00 (whichever is less) 

                                           Our Maximum Dollar Limit of Liability:  $25,000.00

Covered Risk 21:
Your Deductible Amount:  1% of Policy Amount shown in Schedule A, or $2,500.00 (whichever is less) 

                                            Our Maximum Dollar Limit of Liability:  $5,000.00
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TitleOne Corporation dba Sun Valley Title
Authorized Agent for:
Stewart Title Guaranty Company

SCHEDULE A Revision: 09/02/2020 - Updated effective date and changed 
Underwriters

1. Commitment Date: August 31, 2020 at 08:00 AM 

2. Policy or Policies to be issued:

X ALTA Owners Policy (6/17/06) Extended Coverage Policy Amount: $1,250,000.00
Proposed Insured: Premium: $3,608.00 
755 S Broadway, LLC

CoverageOne or Extended Portion of Premium: $328.00

3. The estate or interest in the land described or referred to in this Commitment is:
Fee Simple

4. Title to the estate or interest in said land is at the effective date hereof vested in:
M. Brent Stevens and M. Annette Stevens, as Co-Trustees of the Stevens Living Trust, dated December 14, 2005

5. The land referred to in this Commitment is described as follows:
See Attached Schedule C

Stewart Title Guaranty Company
TitleOne Corporation dba Sun Valley Title

By:

Nick Busdon, Authorized Signatory
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SCHEDULE B, PART I
Requirements

All of the following Requirements must be met:
        

1. The Proposed Insured must notify the Company in writing of the name of any party not referred to in this Commitment who will obtain 
an interest in the Land or who will make a loan on the Land. The Company may then make additional Requirements or Exceptions.

2. Pay the agreed amount for the estate or interest to be insured.

3. Pay the premiums, fees, and charges for the Policy to the Company.

4. Documents satisfactory to the Company that convey the Title or create the Mortgage to be insured, or both, must be properly 
authorized, executed, delivered, and recorded in the Public Records.

5. NOTE: According to the available records, the purported address of said land is:

200 N Leadville Ave, Ketchum, ID  83340

6. Necessary conveyance to the proposed insured.

7. The Company will require a copy of the Articles of Organization, Operating Agreement, and other related documents 
for 755 Broadway LLC showing the power and authority of the party or parties who plan to execute the forthcoming conveyance or 
mortgage on behalf of said limited liability company.

8. Note: In the event this transaction fails to close, or this commitment is cancelled, a cancellation fee will be charged to comply with the 
State of Idaho Department of Insurance regulations.

9. The Company will require delivery of and approval by the Company of an Indemnity and Affidavit as to Debts, Liens and Possession, 
prior to the issuance of the policy.

10. The Company will require delivery of and approval by the Company of a properly executed, Lien Subordination by Burks Excavation if 
building demo will take place prior to closing.
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SCHEDULE B, PART II
Exceptions from Coverage

THIS COMMITMENT DOES NOT REPUBLISH ANY COVENANT, CONDITION, RESTRICTION, OR LIMITATION CONTAINED IN ANY 
DOCUMENT REFERRED TO IN THIS COMMITMENT TO THE EXTENT THAT THE SPECIFIC COVENANT, CONDITION, RESTRICTION, OR 
LIMITATION VIOLATES STATE OR FEDERAL LAW BASED ON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION, GENDER 
IDENTITY, HANDICAP, FAMILIAL STATUS, OR NATIONAL ORIGIN.
    
The Policy will not insure against loss or damage resulting from the terms and provisions of any lease or easement identified in Schedule 
A, and will include the following Exceptions unless cleared to the satisfaction of the Company.  If the Company’s requirements are 
satisfied, Exceptions 1 through 7 will be removed on Enhanced/Extended coverage policies. 

Exceptions:

1. Any defect, lien, encumbrance, adverse claim, or other matter that appears for the first time in the Public Records or is created, 
attaches, or is disclosed between the Commitment Date and the date on which all of the Schedule B, Part I—Requirements are met.

2. Rights or claims of parties in possession not shown by the public records.

3. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an 
accurate and complete land survey of the Land, and that is not shown by the Public Records.

4. Easements, or claims of easements, not shown by the public records.

5. Any lien, or right to a lien, for services, labor, or materials heretofore or hereafter furnished, imposed by law and not shown by the 
public records.

6. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, 
claims to title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the public records.

7. Taxes or special assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or 
assessments on real property or by the public records. Proceedings by a public agency which may result in taxes or assessments, or 
notices to such proceedings whether or not shown by the records of such agency, or by the public records.

8. Taxes for the year 2019 are paid in full.
Parcel Number: RPK00000230010
Original Amount: $5,449.28
Without homeowner's exemption

9. Taxes, including any assessments collected therewith, for the year 2020 which are a lien not yet due and payable.

10. Water and sewer charges, if any, for the City of Ketchum.

11. Easements, reservations, restrictions, and dedications as shown on the official plat of Ketchum Townsite.

12. Reservations and exceptions in a United States Patent, and in the act authorizing the issuance thereof, recorded April 12, 1937 as 
Instrument No. 75052.

13. Right of way for ditches, tunnels, telephone, and distribution lines constructed by authority of the United States, as granted to the 
United States under the provisions of Section 58-604 Idaho Code.

(End of Exceptions)

https://vip.titleonecorp.com/DownloadDocument.aspx?DocumentID=15700587
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SCHEDULE C

Legal Description:

Lot 1, Block 23 of the VILLAGE OF KETCHUM, BLAINE COUNTY, IDAHO, according to the official plat thereof, recorded as Instrument No. 
302967, records of Blaine County, Idaho.
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After Recording Mail to: 
Michael R. Carr 
755 South Broadway 
2667 South Tacoma Way 
Tacoma WA 98409. 

 
 

 
 
 
 

DECLARATION AND COVENANTS, CONDITIONS, 
RESTRICTIONS AND RESERVATIONS 

FOR: 
208 CONDOMINIUMS, A CONDOMINIUM 

 
Grantor:  755 South Broadway, a Colorado LLC  
Grantee: The Public 
Reference Numbers of Documents Assigned or Released: N/A 
Legal Description (abbreviated):  
Complete Legal Description is located on Exhibit "A" of document Assessor's Tax Parcel 
Number: RPK00000230010 
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DECLARATION AND COVENANTS, CONDITIONS, 
RESTRICTIONS AND RESERVATIONS FOR:  

208 N. LEADVILLE CONDOMINUMS, A CONDOMINIUM 

Pursuant to the Idaho Condominium Property Act (“The Act”), Idaho Code 55-1501 
et seq, defined in Section 1.8.1 and for the purpose of submitting the Property hereinafter 
described to the provisions of said Act, the undersigned, being sole owner(s), lessee(s) or 
possessor(s) of said Property, make the following Declaration. By acceptance of a 
conveyance, contract for sale, lease, rental agreement, or any form of security agreement 
or instrument, or any privileges of use or enjoyment, respecting the Property or any Unit in 
the Condominium created by this Declaration, it is agreed that this Declaration, together 
with the Survey Map and Plans referred to herein, states covenants, conditions, restrictions, 
and reservations effecting a common plan for the Condominium development mutually 
beneficial to all of the described Units, and that the covenants, conditions, restrictions, 
reservations and plan are binding upon the entire Condominium and upon each such Unit 
as a parcel of realty, and upon its owners or possessors, and their heirs, personal 
representatives, successors and assigns, through all successive transfers of all or part of the 
Condominium or any security interests therein, without requirement of further specific 
reference or inclusion in deeds, contracts or security instruments and regardless of any 
subsequent forfeitures, foreclosures, or sales of Units under security instruments. 

 
The name of this Condominium is 208 Condominiums, A Condominium. 

 
Article 1 

INTERPRETATION 
 

1. 1 Liberal Construction. The provisions of this Declaration shall be liberally 
construed to effectuate its purpose of creating a uniform plan for the development and 
operation of this Condominium under the provisions of Idaho law. It is intended and 
covenanted also that, insofar as it affects this Declaration and Condominium, the provisions 
of the Act under which this Declaration is operative, shall be liberally construed to 
effectuate the intent of this Declaration insofar as reasonably possible. 

 
1.2 Consistent with Act. The terms used herein are intended to have the same 

meaning given in the Act unless the context clearly requires otherwise or to so define the 
terms would produce an illegal or improper result. This condominium project has been 
created and exists in full compliance with Idaho state law requirements for condominiums 
and all other applicable law and regulations. 

 
1.3 Covenant Running with Land. It is intended that this Declaration shall be 

operative as a set of covenants running with the land, or equitable servitudes, binding on 
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its successors and assigns, all subsequent Owners of the Property, together with their 
grantees, successors, heirs, executors, administrators, devises, or assigns, supplementing 
and interpreting the Act, and operating independently of the Act should the Act be, in any 
respect, inapplicable. 

 
1.4 Percent of Owners or Mortgagees. For purposes of determining the 

percentage of Owners or Mortgagees, or percentage of voting power for, approving a 
proposed decision or course of action in cases where an Owner owns, or a Mortgagee holds 
Mortgages on, more than one Unit, such owner shall be deemed a separate Owner for each 
such Unit so owned and such Mortgagee shall be deemed a separate Mortgagee for each 
such first Mortgage so held. 

 
1.5 Declarant Is Original Owner. Declarant is the original Owner of all Units 

and Property and will continue to be deemed the Owner thereof except as conveyances or 
documents changing such ownership regarding specifically described Units are recorded. 

 
1.6 Captions and Exhibits. Captions given to the various Articles and Sections 

herein are for convenience only and are not intended to modify or affect the meaning of 
any of the substantive provisions hereof. The various exhibits referred to herein and 
attached hereto shall be deemed incorporated herein by reference as though fully set forth 
where such reference is made. 

 
1.7 Inflationary Increase in Dollar Limits. Any dollar amounts specified in this 

Declaration in connection with any proposed action or decision of the Board or 
Association may, in the discretion of the Board, be increased proportionately by the 
increase in the consumer price index for the city of Ketchum, Idaho, or the consumer price 
index that is tied to the Ketchum/Sun Valley, Idaho area, for All Urban Consumers, 
prepared by the United States Department of Labor for the base period, January 1st of the 
calendar year following the year in which the Declaration was recorded, to adjust for any 
deflation in the value of the dollar. 

 
 

1.8 Definitions 
 

1.8.1 '“. The Act" means Idaho Code 55-1501 et seq.  
 
1.8.2 "Allocated Interest" means those undivided interests in the 

Common Elements, the Common Expense Liability, and votes in the Association allocated 
to each Unit more particularly provided for in Article 8 and as shown in Exhibit 
C. . 

 
1.8.3 "Assessment" means all sums chargeable by the Association against 

a Unit including, without limitation: (a) regular and special Assessments for Common 
Expenses, charges, and fines imposed by the Association; (b) interest and late 



6  

 
 
 
 
 

charges on any delinquent account; and (c) costs of collection, including reasonable 
attorneys' fees, incurred by the Association in connection with the collection of a 
delinquent Owner's account. 

 
1.8.4 "Association" means all of the Owners acting as a group in 

accordance with the Bylaws and with this Declaration as it is duly recorded and as they 
may be lawfully amended, which Association is more particularly provided for in Article 
9. 

1.8.5 "Board" means the board of directors of the Association provided 
for in Section 10.3. 

 
1.8.6 "Books and Records of the Association" shall be given the broadest 

possible meaning and shall include, without limitation, exception or qualification, the 
following: 

 
(a) Declaration, Survey Map and Plans, Articles of Incorporation, Bylaws and 

other rules and regulations governing the Condominium (or any part thereof), and all 
amendments thereto; 

 
(b) minute books, including all minutes, of all Owner, Board, Officer, 

Committee or other meetings relating to the Condominium (or any part thereof), including 
all reports, documents, communications or written instruments attached thereto or 
referenced therein); 

 
(c) all financial records, including without limitation canceled checks, bank 

statements, and financial statements of the Association and source documents from the 
time of incorporation of the Association through the current date; 

 
(d) all reports, documents, communications, or written instruments pertaining 

to the personal property of the Association or the Condominium (or any part thereof); 
 

(e) all reports, documents, communications, written instruments, plans, and 
specifications pertaining to the construction, remodeling, maintenance, repair, 
replacement, or condition of the Condominium (or any part thereof); 

 
(t)  all insurance policies or copies thereof for the Condominium (or any part 

thereof) and Association; 
 

(g)  copies of any certificates of occupancy that may have been issued for the 
Condominium (or any part thereof); 

 
{h) any other permits or notices issued by governmental bodies applicable to 

the Condominium (or any part thereof) in force or issued; 
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(i)  all written warranties that are still in effect for the Condominium (or any part 
thereof), or any other area or facilities which the Association has the responsibility to 
maintain and repair, from the Declarant, contractor, subcontractors, suppliers, and 
manufacturers, together with all owners' manuals or instructions furnished with respect to 
installed equipment or building systems; 

 
G)  a roster of Owners, Officers and Board members and eligible mongooses and 

their addresses and telephone numbers, if known; 
 

(k) any leases of the Common Elements or areas and other leases to which the 
Association is a party; any employment, service, consultation, professional or other 
contracts in which the Association, Board or Officer is one of the contracting parties, or in 
which the Association or the Owners have an obligation or a responsibility, directly or 
indirectly, to pay some or all of the fee or charge, or which in any way relate to the 
Condominium (or any part thereof); 

 
(1) all reports, documents, communications, or written instruments pertaining 

to any litigation or other legal or mediation/arbitration proceeding (whether pending, 
threatened, or under consideration) to which the Association (or Board, Officer, or Owner) 
is or may be a party, or which may relate to or affect the Condominium (or any part 
thereof), and 

 
(m)  all other all reports, documents, communications, or written instruments in 

any way relating to or affecting the Association, Board, Officers, Owners, or the 
Condominium (or any part thereof). 

 

1.8.7 "Bylaws" shall mean the Bylaws of the Association provided for in 
Article 9. 

 

 
than the Units. 

1.8.8 "Common Elements" means all portions of the Condominium other 
 
 
1.8.9 "Common Expenses" means expenditures made by or financial 

liabilities of the Association, together with any allocations to reserves. 
 

1.8.1O "Common Expense Liability" means the liability for Common 
Expenses allocated to each Unit pursuant to Article 8. 

 

1.8.11 "Condominium" means the condominium created by this 
Declaration and related Survey Map and Plans pursuant to the Act. 

 

1.8.12 "Conveyance" means any transfer of the ownership of a Unit, 
including a transfer by deed or by real estate contract and with respect to a Unit in a 
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leasehold condominium, a transfer by lease or assignment thereof, but shall not include a 
transfer solely for security. 

 

1.8.13 "Declarant " means any person or group of persons acting in concert 
who (a) executed as Declarant this Declaration; or (b) reserves or succeeds to any Special 
Declarant Right under the Declaration. 

 

1.8.14 "Declarant Control" means the right, if expressly reserved by this 
Declaration, of the Declarant or persons designated by the Declarant to appoint and remove 
Association officers and Board members, or to veto or approve a proposed action of the 
Board or Association; provided, in no event shall exercising the voting rights allocated to 
a Unit or Units owned by the Declarant or Declarant's affiliates be deemed "Declarant 
Control". 

 

1.8.15 "Declaration" means this Declaration and any amendments thereto. 
 

1.8.16 "Development Rights" means any right, if expressly reserved by the 
Declarant in this Declaration to: (a) add real property or improvements to the 
Condominium; (b) create Units, Common Elements, within real property included or added 
to the Condominium; (c) subdivide Units or convert Units into Common Elements; 
(d) withdraw real property from the Condominium; or (e) reallocate Common Elements 
with respect to Units that have not been conveyed by the Declarant. 

 

1.8.17 "Dispose" or "Disposition'' means a voluntary transfer or 
conveyance to a purchaser or lessee of any legal or equitable interest in a Unit but does not 
include the transfer or release of a security interest. 

 

1.8.18 "Eligible Mortgagee" means a mortgagee of a Unit or the 
Mortgagee of the Condominium that has filed with the secretary of the Association a 
written request that it be given copies of notices of any action by the Association that 
requires the consent of Mortgagees. 

 

1.8.19 "Foreclosure" means a forfeiture or judicial or nonjudicial 
foreclosure of a Mortgage or a deed in lieu thereof. 

 

1.8.20 "Identifying Number" means the designation of each Unit in a 
Condominium. 

 

1.8.21 "Interior Surfaces" (where that phrase is used in defining the 
boundaries of Common Elements) shall not include paint, paneling, and other such finished 
surface coverings. Said finished coverings, along with fixtures and other tangible 
personal property located in and used in connection with said Common Element, shall be 
deemed a part of said Common Element. 
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1.8.22 "Limited Common Element" means a portion of the Common 
Elements allocated by this Declaration (or by subsequent amendments thereto) or by 
operation of law for the exclusive use of one or more but fewer than all of the Units as 
provided in Article 7. 

 

1.8.23 "'Manager" means the person retained by the Board to perform such 
management and administrative functions and duties with respect to the Condominium as 
are delegated to such person and as are provided in a written agreement between such 
person and the Association. 

1.8.24 "Mortgage" means a mortgage or deed of trust that creates a lien 
against a Unit and also means a real estate contract for the sale of a Unit. 

 

1.8.25 "Mortgagee " means the beneficial owner, or the designee of the 
beneficial owner, of an encumbrance on a Unit created by mortgage or deed of trust and 
shall also mean the vendor, or the designee of a vendor, of a real estate contract for the sale 
of a Unit. A Mortgagee of the Condominium and a Mortgagee of a Unit are included within 
the definition of Mortgagee. 

 

1.8.26 "Mortgagee of a Unit" means the holder of a Mortgage on a Unit, 
which mortgage was recorded simultaneous with or after the recordation of this 
Declaration. Unless the context requires otherwise, the term "Mortgagee of a Unit" shall 
also be deemed to include the Mortgagee of the Condominium. 

 

1.8.27 "Mortgagee of the Condominium" means the holder of a Mortgage 
on the Property which this Declaration affects, which Mortgage was either recorded prior 
to the recordation of this Declaration; or was recorded against all Units after the recordation 
of this Declaration but prior to the recorded conveyance of any Unit. The term "Mortgagee 
of the Condominium" does not include Mortgagees of the individual Units. 

 

1.8.28 "Person" means a natural person, corporation, partnership, limited 
partnership, trust, governmental subdivision or agency, or other legal entities. 

 

1.8.29 "Property'' or "Real Property'' means any fee, leasehold or other 
estate or interest in, over, or under the land described in Exhibit A, including buildings, 
structures, fixtures, and other improvements thereon and easements, rights and interests 
appurtenant thereto which by custom, usage, or law pass with a conveyance of land 
although not described in the contract of sale or instrument of conveyance. "Property" 
included parcels, with or without upper or lower boundaries, and spaces that may be filled 
with air or water, and personally intended for use in connection therewith. 

 

1.8.30 "Purchaser" means any person, other than Declarant, who by means 
of a disposition acquires a legal or equitable interest in a Unit other than (a) a leasehold 
interest including renewal options, of less than twenty years at the time of creation of the 
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Unit, or (b) as security for an obligation. 
 

1.8.31 "Renting or Leasing" a Unit means the granting of a right to use or 
occupy a Unit, for a specified term or indefinite term (with rent reserved on a periodic 
basis), in exchange for the payment of rent (that is, money, property or other goods or 
services of value); but shall not mean and include joint ownership of a Unit by means of 
joint tenancy, tenancy-in-common or other forms of co-ownership. 

 

1.8.32 "Residential Purposes" means use for dwelling or recreational 
purposes, or both. 

1.8.33 "Special Declarant Rights" means rights, if expressly reserved in 
this Declaration for the benefit of Declarant to: 

 
(a) complete improvements indicated on Survey Maps and Plans filed with the 

Declaration under the Act 
 

(b) exercise any Development Right under Section 23.2; 
 

(c) maintain sales offices, management offices, signs advertising the 
Condominium, and models under Section 23.1.2; 

 
(d) use easements through the Common Elements for the purpose of making 

improvements within the Condominium or within real property which may be added to the 
Condominium; 

 
make the Condominium part of a larger Condominium or a development under 
the Act 
(e) make the Condominium subject to a master association under the Act; or 

 

1.8.34 "Survey Map and Plans" means the survey map and the plans 
recorded simultaneously with this Declaration and any amendments, corrections, and 
addenda thereto subsequently recorded. 

 

1.8.35 "Unit" means a portion of the Condominium designated for separate 
ownership, the boundaries of which are described pursuant to Article 4. 

 
1.8.36 "Unit Owner" means, subject to Section 1.9.5, a Declarant or other 

person who owns a Unit but does not include a person who has an interest in a Unit solely 
as security for an obligation; or is merely "renting" or "leasing" a Unit as defined in Section 
1.8.3 1. "Unit Owner" means the vendee, not the vendor, of a Unit under a real estate 
contract, as well as any Mortgagee entitled to exercise a vote under Section 9.3.5. 
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1.9 Construction and Validity 
 

1.9.1 All provisions of the Declaration and Bylaws are severable. 
 

1.9.2     The rule against perpetuities may not be applied to defeat any provision of 
the Declaration, Bylaws, rules, or regulations adopted pursuant to the Act 

 
1.9.3     In the event of a conflict between the provisions of the Declaration and the 

Bylaws, the Declaration prevails except to the extent the Declaration is inconsistent with 
the Act. 

1.9.4     The creation of this Condominium shall not be impaired and title to the 
Unit and Common Elements shall not be rendered unmarketable or otherwise affected by 
reason of an insignificant failure of the Declaration or Survey Map and Plans or any 
amendment thereto to comply with the Act. 

 
1.9.5     If the Declaration or Bylaws now or hereafter provide that any officers or 

directors of the Association must be Unit Owners, then notwithstanding the definition 
contained in Section 1.8.35, the tern "Unit Owner" in such context shall, unless the 
Declaration or Bylaws otherwise provide, be deemed to include any director, officer, 
partner in, or trustee of any person, who is, either alone or in conjunction with another 
person or persons, a Unit Owner. Any officer or director of the Association who would not 
be eligible to serve as such if he or she were not a director, officer, partner in, or trustee of 
such a person shall be disqualified from continuing in office if he or she ceases to have any 
such affiliation with that person, or if that person would have been disqualified from 
continuing in such office as a natural person. 

 
Article2 

DESCRIPTION OF REAL PROPERTY 
 

The Real Property included in the Condominium is described in Exhibit A 
attached hereto. 

 
Article 3 

DESCRIPTION OF UNITS 
 

There may be as many as ten (10) Units created in this condominium which shall 
not be created in phases. Exhibit B attached hereto sets forth the following: 

 
3.1 Unit Number. The Identifying Number of Each Unit created by the 

Declaration. 
 

3.2 Unit Description. With respect to each existing Unit: 
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3.2.1 The approximate square footage. 
 

3.2.2 The number of bathrooms, bedrooms and fireplaces within a Unit. 
 

3.2.3 Access to Common Ways and Public Streets. Each Unit has direct 
access to Common Area parking areas and/or driveways, and all such Common Areas have 
direct access to public streets. 

 
Article 4 

BOUNDARIES 
 

4.1 Unit Boundaries. Units shall include any improvements now or hereafter 
located within said space. 

 
4.2 Monuments as Boundaries. Any physical boundaries of a Unit constructed 

in substantial accordance with the original Survey Map and Plans thereof become its 
boundaries rather than the bounds expressed in the Survey Map and Plans, regardless of 
settling or lateral movements of the said physical boundaries or minor variances between 
boundaries shown on the Survey Map and Plans and those of any said physical boundaries. 
This Section does not relieve Declarant or any other person of liability for failure to adhere 
to the Survey Map and Plans. 

 
4.3 Relocation of Boundaries, Adjoining Units. 

 
4.3.1 In General. Subject to the provisions of the Declaration and other 

provisions of law, the boundaries between adjoining Units may only be relocated by an 
amendment to the Declaration upon application to the Association by the Owners of those 
Units. If the Owners of the adjoining Units have specified a reallocation between their 
Units of their Allocated Interests, the application must state the proposed reallocations. 
Unless the Board determines within thirty days that the reallocations are unreasonable, the 
Association shall prepare an amendment that identifies the Units involved, states the 
reallocations, is executed by those Unit owners, contains words or conveyance between 
them and is recorded in the name of the grantor and the grantee. 

 
4.3.2 Survey Map and Plans. The Association shall obtain and record 

Survey Maps or Plans complying with the requirements of the Act necessary to show the 
altered boundaries between adjoining Units and their dimensions and Identifying 
Numbers. 

 
Article S 

DESCRIPTION OF OTHER IMPROVEMENTS 
 

Within the condominium and within the common elements, there has been 
constructed parking areas and landscape for the benefit of the Unit owners. 
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Article 6 
DESCRIPTION OF COMMON ELEMENTS 

 
Except as otherwise specifically allocated by the Provisions of Article 7 or other 

provisions of this Declaration or amendments hereto, the Common Elements consist of all 
portions of the Condominium except Units and include the following: 

 
6.1 The Real Property described in Exhibit A, and improvements thereto, 

which are not part of a Unit. 
 

6.2 Installations of utility services such as power, light, telephone, and in 
general all apparatus and installations existing for common use, including but not limited 
to, installed sanitary sewer systems. 

 
6.3 The driving areas which provide access to the Units and are set forth as 

private lane (common element) on the Survey Map and Plans. 
 

6.4 Any parking or storage areas. 
 

6.5 All other parts of the Property necessary or convenient to its existence, 
maintenance and safety, or normally in Common use. Common Elements shall include all 
existing fences, either on the perimeter of the condominium or within any Units as shown 
on the Survey Map and Plans. 

 
Article 7 

DESCRIPTION OF LIMITED COMMON ELEMENTS 
 

7.1 Limited Common Elements. The Limited Common Elements, if any, are 
allocated for the exclusive use of the Owner or Owners of one or more than one Unit to 
which they are allocated, provided by law or some other provision of this Declaration, or 
amendments thereto. 

 
Article 8 

ALLOCATED INTERESTS 
 

The Allocated Interests of each Unit (that is, the undivided interest in the Common 
Elements, the Common Expense Liability and the votes in the Association allocated to 
each Unit) are set forth in Exhibit C attached hereto. The Allocated Interest appertaining 
to each Unit cannot be changed except as provided in this Declaration. The Allocated 
Interest and the title to the respective Units shall not be separated or separately 
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conveyed and each undivided interest shall be deemed to be conveyed with its respective 
Unit even though the description in the instrument of conveyance or encumbrance may 
refer only to the title to the Unit. Except where permitted by the Act, the Common 
Elements are not subject to partition, and any purported conveyance, encumbrance, 
judicial sale, or other voluntary or involuntary transfer of an Allocated Interest made 
without the Unit to which that Interest is allocated is void. 

 
Article 9 

OWNER'S ASSOCIATION 
 

9.1 Form of Association. The Association shall be organized as a non-profit 
corporation under the laws of the State of Idaho and shall be known as 208 N. Leadville 
Condominium Association. 

 
9.2 Membership 

 
9.2.1 Qualification Each Owner (including Declarant) shall be a member 

of the Association and shall be entitled to one membership for each Unit so owned; 
provided, that if a Unit has been sold on contract, the contract purchaser shall exercise the 
fights of the Unit Owner for purposes of the Association, this Declaration, and the Bylaws, 
except as hereinafter limited, and shall be the voting representative unless otherwise 
specified. Ownership of a Unit shall be the sole qualification for membership in the 
Association 

 
9.2.2 Transfer of Membership. The Association membership of each 

Owner (including Declarant) shall be appurtenant to the Unit giving rise to such 
membership, and shall not be assigned, transferred, pledged, hypothecated, conveyed or 
alienated in any way except upon the transfer of title to said Unit and then only to the 
transferee of title to such Unit. Any attempt to make a prohibited transfer shall be void. 
Any transfer of title to a Unit shall operate automatically to transfer the membership in the 
Association appurtenant thereto to the new Owner thereof. 

 
9.3 Voting. 

 
9.3.1 Number of Votes. The total voting power of all Owners shall be 

equal to the total number of Units, with one vote allocated to each Unit 
 

9.3.2 Multiple Owners. If only one of the multiple Owners of a Unit is 
present at a meeting Of the Association, the owner is entitled to cast all the votes allocated 
to that Unit. If more than one of the multiple Owners is present, the votes allocated to that 
Unit may be cast only in accordance with the agreement of a majority in interest of the 
multiple Owners. There is majority agreement if any one of the multiple Owners casts the 
votes allocated to that Unit without protest being made promptly to the person presiding 
over the meeting by any of the other Owners of the Unit. 
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9.3.3 Proxies. Votes allocated to a Unit may be cast pursuant to a proxy 
duly executed by a Unit Owner. If a Unit is owned by more than one person, each owner 
of the Unit may vote or register protest to the casting of votes by the other Owners of the 
Unit through a duly executed proxy. A Unit Owner may not revoke a proxy given pursuant 
to this section except by actual notice of revocation to the person presiding over a meeting 
of the association. A proxy is void if it is not dated or purports to be revocable without 
notice. Unless stated otherwise in the proxy, a proxy terminates eleven months after its 
date of issuance. 

 
9.3.4 Association Owned Units. No votes allocated to a Unit owned by 

the Association may be cast and in determining the per-centage of votes required to act on 
any matter, the votes allocated to Units owned by the Association shall be disregarded. 

 
9.3.5 Pledged Votes. If an Owner is in default under a first Mortgage for 

Ninety (90) consecutive days or more, the Mortgagee shall automatically be authorized to 
declare at any time thereafter that the Unit owner has pledged his or her vote on all issues 
to the Mortgagee during the continuance of the default. If the Board has been notified of 
any such pledge to a Mortgagee, or in the event the record Owner or Owners have otherwise 
pledged their vote regarding special matters to a Mortgagee under a duly recorded 
Mortgage, only the vote of such Mortgagee will be recognized in regard to the special 
matters upon which the vote is so pledged, if a copy of the instrument with this pledge has 
been filed with the Board. Amendments to this subsection shall only be effective upon the 
written consent of all the voting Owners and their respective Mortgagees, if any. 

 
9.4 Meetings. Notices and Quorums. 

 
9.4.1 Meetings. A meeting of the Association must be held at least once 

each year. Special meetings of the Association may be called by the president, a majority 
of the Board, or by Unit owners having twenty percent of the votes in the Association. Not 
less than ten nor more than sixty days in advance of any meeting, the secretary or other 
officer specified in the bylaws shall cause notice to be hand-delivered or sent prepaid by 
first class United States mail to the mailing address of each Unit or to any other mailing 
address designated in writing by the Unit Owner, or to the mailing address designated in 
writing by a Mortgagee entitled to vote under Section 9.3.5. The notice of any meeting 
shall state the time and place of the meeting and the items on the agenda to be voted on by 
the members, including the general nature of any proposed amendment to the Declaration 
or Bylaws, changes ·in the previously approved budget that result in a change in Assessment 
obligations, and any proposal to remove a director or officer. 

 
9.4.2 Quorums. 

 
(a) A quorum is present throughout any meeting of the Association if the 
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owners of Units to which twenty-five percent of the votes of the Association are allocated 
are present in person or by proxy at the beginning of the meeting. 

 
(b) A quorum is deemed present throughout any meeting of the Board if 

persons entitled to cast fifty percent of the votes on the Board are present at the beginning 
of the meeting. 

 
9.5 Bylaws of Association. 

 
9.5.1 Adoption of Bylaws. Bylaws (and amendments thereto) for the 

administration of the Association and the Property, and for other purposes not inconsistent 
with the Act or with the intent of this Declaration shall be adopted by the Association upon 
concurrence of those voting Owners holding a majority of the total voting power. 
Amendments to the Bylaws may be adopted at any regular or special meeting. Declarant 
may adopt initial Bylaws. 

 
9.5.2 Bylaws Provisions. The Bylaws may contain supplementary, not 

inconsistent, provisions regarding the Operation and Administration of the Condominium. 
 

Article 10 
MANAGEMENT OF CONDOMINIUM 

 
10. 1 Administration of the Condominium. The Unit Owners covenant and agree 

that the administration of the Condominium shall be in accordance with the provisions of 
this Declaration and the Articles of Incorporation and Bylaws of the Association which are 
incorporated herein by reference and made a part hereof. 

 
10.2 Election and Removal of Board and Officers. 

 

10.2.1 Election By Owners in General. The Unit Owners (including 
Declarant and any Affiliate of Declarant to the extent Units are owned by Declarant or any 
such Affiliate) shall elect a Board of at least three members, at least a majority of whom 
must be Unit Owners. The Board shall elect the officers. Such members of the Board and 
officers shall take office upon election. 

 

10.2.2 Election By Owners, Other Than Declarant. 
 

(a) The affairs of the Association shall initially be governed by a Board 
composed of at least one (1) but not more than three (3) members as determined by 
Declarant. 

 
(b) Not later than sixty (60) days after conveyance of twenty-five percent 

(25%) of the Units which may be created (in all phases) to Unit Owners other than 
Declarant at least one (]) member and not less than twenty-five percent (25%) of the 
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members of the Board may be elected by Unit Owners other than Declarant. Not later than 
sixty (60) days after conveyance of fifty percent (50%) of the Units which may be created 
(in all phases) to Unit Owners other than a Declarant, not less than thirty-three and one-
third percent of the members of the Board may be elected by Unit Owners other than the 
Declarant. 

 
(c) Commencing with the first Association meeting at which the Unit Owners 

are to elect. the entire Board (other than a meeting held when Declarant still owned all of 
the Units), and unless the Bylaws are amended at that meeting, the Board sha1l be 
composed of three (3) Members (not including a Board member designated by Declarant), 
a majority of whom must be Owners of Units in the Condominium; provided, the Declarant 
(or a representative of Declarant) shall have the right (which may not be terminated by 
amendment to the Declaration or Bylaws, and which shall continue so long as any Special 
Declarant Rights or Developments remain in effect or Declarant has any obligation or 
liability of any express or implied warranty) to serve as a full non-voting member of the 
Association Board (with all of the rights and powers of a Board member except for the 
right to vote). 

10.2.3 Taking Office: Officers. The Board shall elect the officers of the 
Association. Such members of the Board and officers shall take office upon election. 

 

10.2.4 Removal. The Unit Owners, by a two-thirds vote of the voting 
power in the Association present and entitled to vote at any meeting of the Unit Owners 
at which a quorum is present may remove any member of the Board with or without cause. 

 
10.3 Management by Board. 

 

10.3.1 On Behalf of Association Except as otherwise provided in the 
Declaration, the Bylaws, Section 10.3.2 or the Act, the Board shall act in all instances on 
behalf of the Association. In the performance of their duties, the officers and members of 
the Board are required to exercise ordinary and reasonable care. 

 

10.3.2 Not on Behalf of Association The Board shall not act on behalf of 
the Association to amend the Declaration in any manner that requires the vote or approval 
of the Unit Owners pursuant to Section 21.1, to terminate the Condominium pursuant to 
the Act, or to elect members of the Board or determine the qualifications, powers, and 
duties, or terms of office of members of the Board pursuant to section 10.2; but the Board 
may fill vacancies in its membership for the unexpired portion of any term. 

 

10.3.3 Budget Approval. Within thirty days after adoption of any proposed 
budget for the Condominium, the Board shall provide a summary of the budget to all the 
Unit Owners and shall set a date for a meeting of the Unit Owners to consider ratification 
of the budget not less than fourteen nor more than sixty days after mailing of 
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the summary. Unless at that meeting the Owners of Units to which a majority of the votes 
in the Association are allocated reject the budget, the budget is ratified, whether or not a 
quorum is present. In the event the proposed budget is rejected, or the required notice is 
not given, the periodic budget last ratified by the Unit Owners shall be continued until 
such time as the Unit Owners ratify a subsequent budget proposed by the Board. 

 
10.4 Authority of the Association 

 
10.4.1 The Association acting by and through the Board, or a Manager 

appointed by the Board, for the benefit of the Condominium and the Owners, shall enforce 
the provisions of this Declaration and of the Bylaws and shall have all powers and 
authority permitted to the Association under the Act and this Declaration, including 
without limitation: 

 
(a) Adopt and amend Bylaws, rules, and regulations; 

 
(b) Adopt and amend budgets for revenues, expenditures, and reserves, and 

impose and collect Assessments for Common Expenses from Unit Owners; 
 

(c) Hire and discharge or contract with managing agents and other employees, 
agents, and independent contractors; 

 
(d) Subject to the provisions of the Declaration, institute, defend, or intervene 

in litigation or administrative proceedings in its own name on behalf of itself or two or 
mom Unit Owners on matters affecting the Condominium; provided, that on matters 
affecting a Unit the Association must obtain the prior written consent of the Owner of the 
Unit affected; 

 
(e) Make contracts and incur liabilities; 

 
(f) Regulate the use, maintenance, repair, replacement, and modification of 

Common Elements; 
 

(g)  
Elements; 

Cause additional improvements to be made as a part of the Common 

 

(h) Acquire, hold, encumber, and convey in its own name any right, title, or 
interest to real or personal property, but Common Elements may be conveyed or subjected 
to a security interest only pursuant to Section 10.8; 

 
(i) Grant easements, leases, licenses, and concessions through or over the 

Common Elements and petition for or consent to the vacation of streets and alleys; 
 

(j) Impose and collect any payments, fees, or charges for the use, rental, or 
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operation of the Common Elements, and for services provided to Unit Owners; 
 

(k) Impose and collect charges for late payment of assessments and, after notice 
and an opportunity to be heard by the Board or by such representative designated by the 
Board and in accordance with such procedures as provided in the Declaration or Bylaws 
or rules and regulations adopted by the Board levy reasonable fines in accordance with a 
previously established scheduled thereof adopted by the Board and furnished to the Owners 
for violations of the Declaration, Bylaws, and rules and regulations of the Association; 

 
(1) Impose and collect reasonable charges for the preparation and recording of 

amendments to the Declaration, resale certificates required by te Act and statements of 
unpaid Assessments; 

 
(m) Provide for the indemnification of its officers and Board and maintain 

directors' and officers' liability insurance; 
 

(n) Assign its right to future income, including the right to receive common 
expense assessments, but only to the extent the Declaration provides; 

 
(o) Exercise any other powers conferred by the Declaration or Bylaws; 

 
(p) Exercise all other powers that may be exercised in this state by the same 

type of corporation as the Association; 
 

(q) Exercise any other powers necessary and proper for the governance and 
operation of the Association; 

 
(r) Maintain and repair any Unit, its appurtenances and appliances, and 

Common Elements, if such maintenance or repair is reasonably necessary in the discretion 
of the Board to protect the Common Element or preserve the appearance and value of the 
Condominium, and the Owner of said Unit has failed or refused to perform said 
maintenance or repair within a reasonable time after written notice of the necessity of said 
maintenance or repair has been delivered by the Board to the Owner, provided that the 
Board shall levy a special charge against the Unit of such Owner for the cost of such 
maintenance or repair, and 

 
(s) Pay any amount necessary to discharge any lien or encumbrance levied 

against the entire Property or any part thereof which is claimed to or may, in the opinion 
of the Board, constitute a lien against the Property or against the Common Elements, rather 
than merely against the interest therein of particular Owners. Where one or more Owners 
are responsible for the existence of such lien, they shall be jointly and severally liable for 
the cost of discharging it, and any costs and expenses (including court costs and attorney 
fees) incurred by the Board by reason of such lien or liens shall be specially 
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charged against the Owners and the Units responsible to the extent of their responsibility. 
 

10.4.2 The Board's power hereinabove enumerated shall be limited in that 
the Board shall have no authority to acquire and pay for out of the Association funds a 
capital addition or improvement (other than for purposes of restoring, repairing or 
replacing portions of the Common Elements) having a total cost in excess of Five Thousand 
Dollars ($5,000), without first obtaining the affirmative vote of a majority of Owners at a 
meeting called for such purpose, or if no such meeting is held, then the written consent of 
a majority of Owners; provided that any expenditure or contract for each capital addition 
or improvement in excess of Twenty-Five Thousand Dollars ($25,000} must be approved 
by Owners having not less than sixty-seven percent (67%) of the voting power. 

 
10.4.3 Nothing herein contained shall be construed to give the Association 

authority to conduct an active business for profit on behalf of all of the Owners or any of 
them. 

 
10.4.4 The Board and its agents or employees may enter any Unit or 

Common Element when necessary, in connection with any maintenance, landscaping or 
construction for which the Board is responsible or in the event of emergencies. Such entry 
shall be made with as little inconvenience to the Owners as practicable, and any damage 
caused thereby shall be repaired by the Board paid for as a Common Expense if the entry 
was due to an emergency, or for the purpose of maintenance or repairs to Common 
Elements where the repairs were undertaken by or under the direction or authority of the 
Board; provided, if the repairs or maintenance were necessitated by or for the Unit entered 
or its Owners, or requested by its Owners, the costs thereof shall be specially charged to 
such Unit. In furtherance of the foregoing, the Board (or its designated agent) shall have 
the right at all times to possess such keys and/or lock combinations as are necessary to gain 
immediate access to Units and Common Elements. 

 
10.5 Borrowing by Association. In the discharge of its duties and the exercise of 

its powers as set forth in Section 10.4.1, but subject to the limitations set forth in this 
Declaration, the Board may borrow funds on behalf of the Association and to secure the 
repayment of such funds, assess each Unit (and the Owner thereof) for said Units pro rata 
share of said borrowed funds and the obligation to pay said pro rata share shall be a lien 
against said Unit and the undivided interest in the Common Elements appurtenant to said 
Unit. Provided, that the Owner of a Unit may remove said Unit and the Allocated Interest 
in the Common Elements appurtenant to such Unit from the lien of such assessment by 
payment of the Allocated Interest in Common Expense Liability attributable to such Unit. 
Subsequent to any such payment, discharge, or satisfaction, the Unit and the Allocated 
Interest in the Common Elements appurtenant thereto shall thereafter be free and clear of 
the liens so paid, satisfied, or discharged. Such partial payment, satisfaction, or discharge 
shall not prevent the lienor from proceeding to enforce his rights against any Unit and the 
Allocated Interest in the Common Elements appurtenant thereto not so paid, satisfied, or 
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discharged. 
 

10.6 Association Records and Funds 
 

10.6.1 Records and Audits. The Association shall keep financial records 
sufficiently detailed to enable the Association to comply with the Act in providing resale 
certificates. All Books and Records of the Association (as defined in Section 1.8) shall be 
made reasonably available (at all reasonable hours of weekdays or under other reasonable 
circumstances) for examination and copying by Declarant, and any Owner, Mortgagee, 
insurer and guarantor of any Mortgage on any Unit, or their agents. At least annually, the 
Association shall prepare, or cause to be prepared, a financial statement of the Association 
in accordance with generally accepted accounting principles. If this Condominium consists 
of fifty or more Units, the financial statements of the Condominium shall be audited at 
least annually by a certified public accountant. If this Condominium consists of fewer than 
fifty Units, an annual audit is also required but may be waived annually by Owners (other 
than the Declarant) of Units to which sixty percent of the votes are allocated, excluding the 
votes allocated to Units owned by the Declarant. 

 

10.6.2 Fund Commingling. The funds of the Association shall be kept in 
accounts in the name of the Association and shall not be commingled with the funds of 
any other Association, nor with the funds of any Manager of the Association or any other 
person responsible for the custody of such funds. Any reserve funds of the Association 
shall be kept in a segregated account and any transaction affecting such funds, including 
the issuance of checks, shall require the signature of at least two persons who are officers 
or directors of the Association. 

 
10.7 Association as Trustee With respect to a third person dealing with the 

Association in the Association's capacity as a trustee, the existence of trust powers and 
their proper exercise by the Association may be assumed without inquiry, A third person 
is not bound to inquire whether the Association has power to act as trustee or is properly 
exercising trust powers. A third person, without actual knowledge that the Association is 
exceeding or improperly exercising its powers, is fully protected in dealing with the 
Association as if it possessed and properly exercised the powers it purports to exercise. A 
third person is not bound to assure the proper application of trust assets paid or delivered 
to the Association in its capacity as trustee. 

 
10.8 Common Elements. Conveyance. Encumbrance. 

 

10.8.1 In General. Portions of the Common Elements which are not 
necessary for the habitability of a Unit may be conveyed or subjected to a security interest 
by the Association if the Owners of Units to which at least eighty percent (80%) of the 
votes in the Association are allocated, including eighty percent (80%) of the votes allocated 
to Units not owned by Declarant or an Affiliate of Declarant, agree to that 
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action; but all the Owners of Units to which any Common Element is allocated must agree 
in order to convey that Common Element or subject it to a security interest. Proceeds of 
the sale or financing are an asset of the Association. 

 

10.8.2 Agreement. An agreement to convey Common Elements or subject 
them to a security interest must be evidenced by the execution of an agreement, or 
ratifications thereof, in the same manner as a deed, by the requisite number of Unit Owners. 
The agreement must specify a date after which the agreement will be void unless recorded 
before that date. The agreement and all ratifications thereof must be recorded in every 
county in which a portion of the Condominium is situated and is effective only upon 
recording. 

 

10.8.3 Conditions Precedent. The Association, on behalf of the Unit 
Owners, may contract to convey Common Elements or subject them to a security interest, 
but the contract is not enforceable against the Association until approved pursuant to 
Sections 10.8.1 and 10.8.2. Thereafter. the Association has all powers necessary and 
appropriate to affect the conveyance or encumbrance, including the power to execute 
deeds or other instruments. 

 

10.8.4 Void Transaction. Any purported conveyance, encumbrance, or 
other voluntary transfer of Common Elements, unless made pursuant to this Section, is 
void. 

 

10.8.5 Support Right. A conveyance or encumbrance of Common 
Elements pursuant to this section shall not deprive any Unit of its rights of access and 
support. 

 

10.8.6 Prior Encumbrances. A conveyance or encumbrance of Common 
Elements pursuant to this section shall not affect the priority or validity of preexisting 
encumbrances either on Units (and their Allocated Interest in Common Elements) or on 
Common Elements. 

 
10.9 Termination of Contracts and Leases. If entered into before the Board 

elected by the Unit Owners pursuant to Section 10.2.2 takes office, (1) any management 
contract, employment contract, or lease or recreational or parking areas or facilities, (2) 
any other contract or lease between the Association and a Declarant or an Affiliate of a 
Declaration, or (3) any contract or lease that is not bona fide or was unconscionable to the 
Unit Owners at the time entered into under the circumstances then prevailing may be 
terminated without penalty by the Association at any time after the Board elected by the 
Unit Owners pursuant to Section 10.2.2 takes office upon not less than ninety days' notice 
to the other party or within such lesser notice period provided for without penalty in the 
contract or lease. This Section does not apply to any lease, the termination of which would 
terminate the Condominium or reduce its size, unless the real property subject to that lease 
was included in the Condominium for the purpose of avoiding the right of the 
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Association to terminate a lease under this Section. 
 

10.10 Governmentally Required Maintenance, etc. Any insurance, maintenance, 
repair, replacement, alteration or other work, or the monitoring of such work, which is 
required by any governmental entity (including without limitation, federal, state or local 
government, public or private utility provider, local improvement district, or other 
governmental or quasi-governmental entity or agency), and regardless of whether such 
requirement is now or hereafter established, and whether imposed in connection with a 
building permit or other governmental approval or requirement, and whether involving 
land within public rights of way or subject to ownership or exclusive use of one owner, 
shall be the sole and exclusive responsibility of the Association (not the Declarant) and 
any cost incurred in connection therewith shall be a Common Expense. In furtherance of 
the generality of the foregoing, and not by way of limitation, such work shall include 
maintenance of any grass-lined swales and proper disposal of clippings; maintenance of 
wetland plantings; replacement of wetland and landscape plantings that die during any 
required maintenance period; maintenance of public and private storm sewer and retention 
systems. Declarant shall have the right but not the obligation, to perform any such work if 
the Association fails to do so. The Association shall promptly upon demand reimburse 
Declarant for any costs directly or indirectly incurred by declarant as a result of the 
Declarant performing or the Association's failure to perform, such work (including any 
work necessary to obtain a release, or avoid a forfeiture, of any cash deposit or other bond 
made by Declarant. 

 
10.11 Maintenance Repair, Inspection and Warranty Procedure. The Association 

shall defend, indemn1fy and hold Declarant harmless from any expense or claim arising 
from or relating to any Association's failure to promptly and properly maintain, repair or 
inspect the Condominium (or any part thereof), or the Association's failure to promptly 
and properly make a claim (or comply with dispute resolution procedures) under any 
warranty obtained or issued by Declarant. Declarant shall not be liable under any express 
or implied warranty (including without limitation the Idaho Condominium Act implied 
warranties) for loss or damage which the Association or Owners have not taken timely 
action to minimize, or which is caused or made worse by a failure to properly and promptly 
maintain, repair, or inspect (including without limitation failure to fully comply with any 
inspection, monitoring, maintenance or repair checklist, manual or recommendation 
provided by Declarant (or a contractor, subcontractor or manufacturer) to the Association 
or Owners. 

 
10.12 Association Litigation. 

 
10.12.1 The term "Legal Proceedings" as used herein shall include 

litigation, administrative mediation, arbitration or other proceedings in the name of the 
Association on behalf of itself or two or more Unit Owners on matters affecting the 
Condominium. 
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10.12.2 The provisions of this Section 10.12 shall not apply to Legal 
Proceedings, as a result of which the Association could not be held responsible for costs 
of suit (including fees for attorneys, experts, witnesses, investigations and other costs of 
suit) in a aggregate amount of not more than $5,000 (including without limitation fees 
contingent on a result), and which involve: 

 
(a) collection of delinquent regular or special Assessments, the enforcement 

of any Assessment lien and interest and penalties in connection therewith; 
 

(b) collection of monies owed to the Association, or recovery of damages 
caused to the Association or Condominium (or any part thereof), when the principal 
amount to be recovered involves less than $25,000; 

 
(c) enforcement of the provisions of the Declaration, Articles, Bylaws or rules 

and regulations of the Association; 
 

(d) defense of a claim against the Association, when the principal amount to 
be recovered involves less than $25,000; or 

 
(e) the filing of a complaint, answer or other pleading for the limited purpose 

satisfying a statute of limitation deadline, avoiding entry of a default order or judgment, or 
preventing personal injury or serious harm to the Condominium (if such purpose is 
certified in good faith by the Association's attorney), but except for this limited purpose 
the other conditions of Section 10. 12 must be satisfied. 

 
10.12.3 In order for the Association (or the Board acting on behalf of the 

Association) to institute, defend, or intervene in Legal Proceedings, and in order for the 
Association to become obligated in the aggregate sum in excess of $5.000, to 
professionals, consultants or other experts in connection with Legal Proceedings, the 
following conditions must first be satisfied: 

 
(a) the Board has received a detailed written summary ("Litigation Summary") 

concerning the substance of the proceeding, including: (i) agreements with lawyers, 
exports and consultants; issues involved; (ii) legal and factual basis of anticipated 
allegations on behalf of and against the Association; (iii) remedies to be sought an behalf 
of and against the Association; (iv) estimated amount to be sought on behalf of (and that 
could be sought from) the Association, (v) Association's estimated costs of suit (including 
fees for attorneys, experts, witnesses, investigations and other costs of suit) and any third 
party costs of suit that the Association would pay if the Association does not prevail; (vi) 
reports and recommendations by any professionals or consultants retained by the 
Association (and by any opposing party, if available); (vii) any written demands or 
settlements offers made by an opposing party (the Board shall request that an opposing 
party make such demand and settlement offer); and (viii) any negative consequences that 
the Association, Condominium or Owners could suffer during such proceedings including 
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required disclosures to prospective purchasers, impediments to Unit refinancing, or 
diminishment of Unit value. 

 
(b) if the proceeding will involve a claim against the Declarant (or Declarant's 

contractor, subcontractors, vendors, suppliers or other professionals) concerning 
construction defects or other condition of the Condominium, the Litigation Summary will 
also include: a description of the construction defects or other condition (which shall also 
have been transmitted to the Declarant}; and any written response from the Declarant 
concerning such defects (including any offer to settle by performing remedial work, 
payment of cash or a combination of both). 

 
(c}  A copy of the Litigation Summary shall be transmitted to all Owners, together 

with a written notice of the Owner's right of access to the Books and Records of the 
Association as provided in Section 10.6.1, and a written notice of a special Owner's 
meeting to be convened as provided in this Declaration, at which meeting the Declarant 
(and its representatives shall be entitled to attend and participate in on a non-voting basis}. 

 
(d}  The Owners holding eighty percent (80%) of the total Association voting 

power must grant approval for the Association (or the Board acting on behalf of the 
Association} to institute, defend, or intervene in legal proceedings, provided, that under 
no circumstances may legal proceedings be commenced against Declarant (or Declarant's 
contractor, subcontractors, vendors, suppliers or other professionals) with respect to any 
alleged construction defect or other condition which Declarant has agreed in writing to 
remedy and is proceeding with reasonable due diligence to do so. 

 
Article 11 

USE; REGULATION OF USES; 
 

11. 1 Residential Units. The Units on the second and third floor may only be used for 
single-family residential purposes.  The units on the lower level and main floor may be used 
for commercial office or retail.  No restaurants shall be allowed.  

 
11.2 Vehicle Parking Restrictions. Unit Owners and their guests may only park 

automobiles, light trucks, passenger vans within the Parking Area of the Common 
Elements. Said vehicles may not be permanently parked or stored within said Parking Area 
and the Board of the Association may adopt rules and regulations concerning the parking 
of said vehicles. No vehicle of any type may be parked in the Parking Area for longer than 
48 hours without the express written approval from the Board of the Association. The 
Board may require removal of any vehicle and any other personal property improperly 
stored or placed or parked within the Common Elements in violation of this Declaration. 

 
11.3 Common Drive and Walks. Common drives shall be used exclusively for 

normal transit and no obstructions shall be placed thereon or therein except by express 
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written consent of the Board. 
 

11.4 Maintenance. 
 

11.4.1 Units. Each Unit owner shall at its sole expense have the right and 
duty to keep the Unit improvements, equipment of appliances and appurtenances located 
therein in good order, condition and repair. Each owner shall be responsible for the 
construction, alteration, maintenance, repair or replacement of any improvements in said 
Unit. 

 

11.4.2 Fences. No fences shall be constructed within the Common 
Elements or Limited Common Elements without 'the express written consent of the Board 
of the Association. 

 
11.5 Pets. Domestic household pets, such as dogs and cats, may be kept by Unit 

Owners; provided, that the keeping of pets shall be subject to such reasonable rules and 
regulations as the Board may from time to time adopt. The Board may require the removal 
of any animal which the Board in the exercise of reasonable discretion finds disturbing 
other Unit Owners unreasonably and may exercise this authority for specific animals even 
though other animals are permitted to remain. Animals which are declared to be dangerous 
under state law are prohibited, although no animal shall be deemed dangerous on account 
of its particular breed. 

 
Pets will not be allowed on any Common Elements unless they are on a leash or 

being carried and are being walked to or from the Unit to a public walk or street. At all 
times the Common Elements shall be free of any pet debris, including food and feces 
matter. At no time is pet feces to be deposited in garbage. No livestock, poultry, rabbits or 
other animals whatsoever shall be allowed or kept in any part of the Condominium, nor 
may any animal be bred or used therein for any commercial purpose. Any outside facility 
for pets must be kept clean on a daily basis and no waste products or food be left in either 
the facility or on the Property. 

 
11.6 Offensive Activity. No noxious or offensive activity shall be carried an in 

any Unit or Common Element, nor shall anything be done therein which may be or become 
an annoyance or nuisance to other Owners. 

 
All occupants shall avoid making noises, and using musical instruments, radios, 

and amplifiers in such manner as may disturb other occupants. Owner shall also control 
their pets so that they do not disturb other occupants. 

 
No refuse, garbage or trash of any kind shall be thrown, placed or kept on any 

Common Element of the project outside of the disposal facilities provided for such 
purposes. 
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Every Unit Owner and occupant shall at all times keep his Unit in a strictly clean 
and sanitary condition, free of rodents and pests, and observe and perform all laws, 
ordinances, rules and regulations, including kennel laws and animal control laws. 

 
11. 7 Common Element Alterations. Nothing shall be altered or constructed in, 

or (except for an Owner's personal property) removed from, the Common Element except 
upon the written consent of the Board and after procedures required herein or by law. 

 
11.8 House Rules. The Board or the Association membership is empowered to 

pass, amend and revoke detailed, reasonable administrative rules and regulations, or 
"House Rules," necessary or convenient from time to time to ensure compliance with the 
general guidelines of this Article. Such House Rules shall be binding on all Unit Owners, 
lessees, guests and invitees upon adoption by the Board or Association. 

 
11.9 Rental Units. 

 
(Reserved). 

 
11.10 Timesharing. Timesharing, as defined in the Idaho Timeshare Act is 

prohibited.  Short term (under 30 days0 vacation rentals shall be allowed. 
 

11.11 Exemption for Declarant. The provisions with respect to design control 
for Unit structures as set forth above shall not apply to any Unit structures constructed by 
the Declarant on any Unit owned by the Declarant. 

 
Article 12 

COMMON EXPENSES AND ASSESSMENTS 
 

12.1 Estimated Expenses Within sixty (60) days prior to the beginning of each 
calendar year, or such other fiscal year as the Board may adopt, the Board shall estimate 
the charges including Common Expenses, and any special charges for particular Units to 
be paid during such year; shall make provision for creating, funding and maintaining 
reasonable reserves for contingencies and operations, as well as for maintenance repair, 
replacement and acquisition of Common Elements; and shall take into account any 
expected income and any surplus available from the prior year's operating fund. Without 
limiting the generality of the foregoing but in furtherance thereof, the Board shall create 
and maintain from regular monthly Assessments a reserve fund for replacement of those 
Common Elements which can reasonably be expected to require replacement or a major 
repair prior to the end of the useful life of the buildings. The Board shall calculate the 
contributions to said reserve fund so that there are sufficient funds therein to replace, or 
perform such major repair, to each Common Element covered by the fund at the end of the 
estimated useful life of each such Common Element. The initial Board, whether appointed 
by Declarant or elected by Unit Owners, may at any suitable time establish the first such 
estimate. If the sum estimated and budgeted at any time proves inadequate for 
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any reason (including non-payment for any reason of arty Owner's Assessment), the Board 
may at any time levy a further Assessment, which shall be assessed to the Owners 
according to Section 12.4. Similarly, if the sum estimated and budgeted, and being 
collected and/or already collected, at any time proves excessive, the Board may reduce the 
amount being assessed and/or apply existing funds (in excess of current needs and required 
reserves) against future Assessments and/or refund such excess funds. The Corru1!on 
Expenses as defined above shall include but are not limited to the costs of maintaining, 
repairing and replacing roads, Common Areas, storm water collection and disposition 
system, septic system community drain fields and septic tanks, electricity and septic system 
pumps in connection therewith, street lights, if any, liability insurance, security services, 
and utilities for the benefit of the Common Areas including water and power, and any other 
expenses which the Association shall deem to be for the benefit of all Unit Owners. 

 
12.2 Payment by Owners. Each Owner shall be obligated to pay its share of 

Common Expenses and special charges made pursuant to this Article to the treasurer for 
the Association in equal monthly installments on or before the first day of each month 
during such year, or in such other reasonable manner as the Board shall designate. No 
Owner may exempt himself from liability for payment of assessments for any reason, 
including waiver of use or enjoyment of any of the Common Elements or abandonment of 
the Owner's Unit. 

 
12.3 Commencement of Assessments. The Declarant in the exercise of its 

reasonable discretion shall determine when the Association shall commence making 
Assessments; provided, that in all events the Assessments shall commence on a date within 
60 days after the date on which seventy-five percent (75%) of the Units which may be 
created, have been conveyed to Owners (other than Declarant or on Affiliate of Declarant). 
Until the Association makes an Assessment, the Declarant shall pay all Common 
Expenses. After any Assessment has been made by the Association, Assessments must be 
made against all Units, based on a budget adopted by the Association; provided, until a 
date within 60 days after the date on which seventy-five percent (75%) of the Units which 
may be created have been conveyed to Owners (other than Declarant or an Affiliate of 
Declarant): 

 
(a) the Board (whether appointed by Declarant or elected by Unit Owners) may 

elect not to collect monthly assessments calculated as provided in Section 12.1 and instead 
elect to collect and expend monthly assessments based on the actual costs of 
maintaining, repairing, operating and insuring the Common Areas; or 

 
(b) the Declarant may elect to pay all of certain of such actual costs and have 

Unit Owners pay a pro-rata share (based on each Unit's Allocated Interest) of the remainder 
of such costs. 

 
12.4 Allocated Liability All Common Expenses must be assessed against all the 
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Units in accordance with the allocations set forth in Exhibit B. Any past due Common 
Expense Assessment or installment thereof bears interest at the rate established by the 
Association pursuant to Section 12.10.11. 

 
12.5 Insurance Costs. The Board may elect that the costs of insurance must be 

assessed in proportion to risk. 
 

12.6 Utility Costs. The Board may elect that the costs of utilities must be 
assessed in proportion to usage. 

 
12.7 Assessments for Judgment Assessments to pay a judgment against the 

Association pursuant to t h e  A c t  (1) may be made only against the Units in the 
Condominium at the time the judgment was entered in proportion to their Allocated 
Common Expense Liabilities at the time the judgment was entered. 

 
12.8 Owner Misconduct. To the extent that any Common Expense is caused by 

the misconduct of any Unit Owner, the Association shall assess that expense against the 
Owner's Unit. 

 
12.9 Reallocation. If Common Expense Liabilities are reallocated, Common 

Expense Assessments and any installment thereof not yet due shall be recalculated in 
accordance with the reallocated Common Expense Liabilities. 

 
12.10 Lien For Assessments. 

 
12.10.1 Lien. The Association has a lien on a Unit for any unpaid 

Assessments levied against a Unit from the time the Assessment is due. 
 

12.10.2 Priority. A lien under Section 12.l shall be prior to all other liens 
and encumbrances on a Unit except: (a) liens and encumbrances recorded before the 
recording of the Declaration; (b) a Mortgage on the Unit recorded before the date on which 
the Assessment sought to be enforced became delinquent; and (c) liens for real property 
taxes and other governmental assessments or charges against the Unit. 

 

12.10.3 Mortgage Priority Except as provided in Sections 12.10.4 and 
12.10.5, the lien shall also be prior to the Mortgages described in Section 12.I0.2(b) to the 
extent of Assessments for Common Expenses, excluding any amounts for capital 
improvements, based on the periodic budget adopted by the Association pursuant to 
Section 12.10.1, which would have become due during the six months immediately 
preceding the date of the sheriffs sale in an action for judicial foreclosure by either the 
Association or a Mortgagee, the date of a trustee's sale in a non-judicial foreclosure by a 
Mortgagee, or the date of recording of the Declaration of forfeiture in a proceeding by the 
vendor under a real estate contract. 
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12.10.4 Mortgagee Notice. The priority of the Association's lien against 
Units encumbered by a Mortgage held by an Eligible Mortgagee or by a Mortgagee which 
has given the Association a written request for a notice of delinquent Assessments shall 
be reduced by up to three months if and to the extent that the lien priority under Section 
12.10.3 includes delinquencies which relate to a period after such holder becomes an 
Eligible Mortgagee or has given such request for notice and before the Association gives 
the holder a written notice of the delinquency. This Section does not affect the priority of 
mechanics' or material men's liens, or the priority of liens for other Assessments made by 
the Association. 

 

12.10.5 Recording as Notice. Recording of the Declaration constitutes 
record notice and perfection of the lien for Assessments. While no further recording of 
any claim of lien for Assessment under this section shall be required to perfect the 
Association's lien, the Association may record a notice of claim of lien for Assessments 
under this Section in the real property records of any county in which the Condominium 
is located. Such recording shall not constitute the written notice of delinquency to a 
Mortgagee referred to in Section 12.10.3. 

 

12.10.6 Limitation on Action. A lien for unpaid Assessments and the 
personal liability for payment of Assessments is extinguished unless proceedings to 
enforce the lien or collect the debt are instituted within three years after the amount of the 
Assessments sought to be recovered becomes due. 

 
12.10.7 Foreclosure. The lien arising under Section 12.10 may be 

enforced judicially by the Association or its authorized representative in the manner set 
forth herein. The Association or its authorized representative shall have the power to 
purchase the Unit at the foreclosure sale and to acquire, hold, lease, mortgage, or convey 
the same. Upon an express waiver in the complaint of any right to a deficiency judgment 
in a judicial foreclosure action, the period of redemption shall be eight months. Nothing in 
this Section shall prohibit the Association from taking a deed in lieu of foreclosure. 

 

12.10.8 Receiver. From the time of commencement of an action by the 
Association to foreclose a lien for nonpayment of delinquent Assessments against a Unit 
that is not occupied by the Owner thereof, the Association shall be entitled to the 
appointment of a receiver to collect from the lessee thereof the rent for the Unit as and 
when due. If the rent is not paid, the receiver may obtain possession of the Unit, refurbish 
it for rental up to a reasonable standard for rental Units in this type of Condominium, rent 
the Unit or permit its rental to others, and apply the rents first to the cost of the receivership 
and attorneys' fees thereof, then to the cost of refurbishing the Unit, then to applicable 
charges, then to costs, fees, and charges of the foreclosure action, and then to the payment 
of the delinquent Assessments. Only a receiver may take possession and collect rents under 
this section, and a receiver shall not be appointed less than ninety days after the 
delinquency. The exercise by the Association of the foregoing rights shall not 
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affect the priority of preexisting liens on the Unit. 
 

12.10.9 Mortgagee Liability. Except as provided in Section 12.10.3, the 
holder of a Mortgage or other Purchaser of a Unit who obtains the right of possession of 
the Unit through foreclosure shall not be liable for Assessments or installments thereof that 
became due prior to such right of possession. Such unpaid Assessments shall be deemed 
to be Common Expenses collectible from all the Unit Owners, including such Mortgagee 
or other purchaser of the Unit. Foreclosure of a Mortgage does not relieve the prior Owner 
of personal liability for Assessments accruing against the Unit prior to the date of such sale 
as provided in this Section. 

 

12.10.10 Lien Survives Sale. The lien arising under Section 12.10 shall not 
be affected by the sale or transfer of the subject Unit except in the event of sale through 
foreclosure, as provided in Section 12.10.9. 

 
12.11 Owner Liability. In addition to constituting a lien on the Unit, each 

Assessment shall be the joint and several obligations of the Owner or Owners of the Unit 
to which the same are assessed as of the time the Assessment is due. In a voluntary 
conveyance the grantee of a Unit shall he jointly and severally liable with the grantor for 
all unpaid Assessments against the latter up to the time of the grantor's conveyance, 
without prejudice to the grantee's right to recover from the grantor the amounts paid by the 
grantee thereof. Suit to recover a personal judgment for any delinquent Assessment shall 
be maintainable in any court of competent jurisdiction without foreclosing or waiving the 
lien securing such sums. 

 
12.12 Late Charge. The Association may from time to time establish reasonable 

late charges and a rate of interest to be charged on all subsequent delinquent Assessments 
or installments thereof In the absence of another established non-usurious rate, delinquent 
Assessments shall bear interest from the date of delinquency at the maximum rate 
permitted under Idaho law on the date on which the Assessments became delinquent. 

 
12.13 Attorney’s Fees. The prevailing party shall be entitled to recover any costs 

and reasonable attorneys' fees incurred in connection with the collection of delinquent 
Assessments, whether or not such collection activities result in suit being commenced or 
prosecuted to judgment. In addition, the prevailing party shall be entitled to recover costs 
and reasonable attorneys' fees if it prevails on appeal and in the enforcement of a judgment. 

 
12.14 Assessment Certificate. The Association, upon written request, shall 

furnish to a Unit Owner or a Mortgagee a statement signed by an officer or authorized 
agent of the Association setting forth the amount of unpaid Assessments against that Unit. 
The statement shall be furnished within fifteen days after receipt of the request and is 
binding on the Association, the Board, and every Unit Owner, unless and to the extent 
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known by the recipient to be false. 
 

12.15 Acceleration of Assessments. In the event any monthly Assessment or 
special charge attributable to a particular Unit remains delinquent for more than sixty (60) 
days, the Board may, upon fifteen (15) days written notice to the Owner of such Unit, 
accelerate and demand immediate payment of all, or such portion as the Board determines, 
of the monthly Assessments and special charges which the Board reasonably determines 
will become due during the next succeeding twelve (12) months with respect to such Unit. 

 
12.16 Delinquent Assessment Deposit Working Capital 

 

12.16.1 Delinquent Assessment Deposit. 
 

(a) A Unit Owner may be required by the Board or by the Manager, from time 
to time, to make and maintain a deposit not less than one (1) month nor in excess of three 
(3) months estimated monthly Assessment and charges, which may be collected as are 
other Assessments and charges. Such deposit shall be held in a separate fund, be credited 
to the Unit owned by such Owner, and be for the purpose of establishing a reserve for 
delinquent Assessments. 

 
(b) Resort may be had thereto at any time when such owner is ten (10) days or 

more delinquent in paying his monthly or other Assessments and charges. Said deposits 
shall not be considered as advance payments of regular Assessments. In the event the 
Board should draw upon said deposit as a result of a Unit Owner's delinquency in payment 
of any Assessments, said Owner shall continue to be responsible for the immediate and 
full payment of said delinquent Assessment (and all penalties and costs thereon) and thus 
the full restoration of said deposit, and the Board shall continue to have all of the rights and 
remedies for enforcing such Assessment payment and deposit restoration as provided by 
this Declaration and by law. 

 
(c) Upon the sale of a Unit, the seller/Owner thereof shall not be entitled to a 

refund from the Association of any deposit or reserve account made or maintained with 
respect to such Unit pursuant to this or any other Section of this Declaration; rather, any 
such deposit or reserve account shall continue to be held by the Association for the credit 
of such Unit and the Unit Purchaser shall succeed to the benefit thereof, and the Unit seller 
shall be responsible for obtaining from the Purchaser appropriate compensation thereof. 

 

12.16.2 Working Capital Contribution. The first Purchaser of any Unit 
shall pay to the Association, in addition to other amounts due, an amount equal to two (2) 
months of monthly Assessments as a contribution to the Association's working capital. 
Such working capital contributions shall not be used to defray Declarant's expenses in 
completing the construction of the Condominium, to pay Declarant's contributions to 
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Association reserves or to make up any deficits in the budget of the Association. Upon the 
election of the first Board by Unit Owners other than Declarant, Declarant shall pay to the 
Association as a working capital contribution an amount equal to two (2) months of 
monthly Assessments for each of the Units then owned by Declarant. When a Unit owned 
by Declarant is sold, Declarant may apply funds collected at closing from the Purchaser to 
reimburse itself for funds paid to the Association for such contribution with respect to that 
Unit. 

 
Article 13 

INSURANCE 
 

13.1 In General. Commencing not later than the time of the first conveyance of 
a Unit to a person other than a Declarant, the Association shall maintain, to the extent 
reasonably available: 

 
13.1.1 Property insurance on the Common Elements of the Condominium; 

 
13.1.2 Liability insurance, including medical payments insurance, in an 

amount determined by the Board but not less than Two Million Dollars, covering all 
occurrences commonly insured against for death, bodily injury, and property damage 
arising out of or in connection with the use, ownership, or maintenance of the Common 
Elements. 

 
13.1.3 Workmen's compensation insurance to the extent required by 

applicable laws. 
 

13.1.4 Fidelity bonds naming the members of the Board, the Manager 
and its employees and such other persons as may be designated by the Board as principals 
and the Association as obligee, in at least an amount equal to three months aggregate 
assessments for all Units plus reserves in the custody of the Association or Manager at any 
given time during the tern of each bond. Such fidelity bonds shall contain waivers of any 
defense based upon the exclusion of persons who serve without compensation from any 
definitions of "employee" or similar expression. 

 
13.1.5 Insurance against loss of personal property of the Association by 

fire, theft and other losses with deductible provisions as the Board deems advisable. 
 

13.1.6 Such other insurance (including directors’ and officers’ liability) 
as the Board deems advisable; provided, that notwithstanding any other provisions herein, 
the Association shall continuously maintain in effect such casualty, flood and liability 
insurance and a fidelity bond meeting the insurance and fidelity bond requirements for 
condominium projects established by Federal National Mortgage Association, 
Government National Mortgage Association, Federal Home Loan Mortgage Corporation, 



34  

 
 
 
 

Veteran's Administration, or other governmental or quasi-governmental agencies involved 
in the secondary mortgage market, so long as any such agency is a Mortgagee or Owner of 
a Unit within the project, except to the extent such coverage is not available or has been 
waived in writing by such agency. 

 

13.2 Required Provisions. Insurance policies carried pursuant to this Article 
shall: 

 

13.2.1 Provide that each Unit Owner is an insured person under the policy 
with respect to liability arising out of the Owner's interest in the Common Elements or 
membership in the Association; 

 
13.2.2 Provide that the insurer waives its right to subrogation under the 

policy as to any and all claims against the Association, the Owner of any Unit and/or their 
respective agents, employees or tenants, and members of their household, and of any 
defenses based upon co-insurance or upon invalidity arising from the acts of the insured; 

 
13.2.3 Provide that no act or omission by any Unit Owner, unless acting 

within the scope of the Owner's authority on behalf of the Association, nor any failure of 
the Association to comply with any warranty or condition regarding any portion of the 
premises over which the Association has no direct control, will void the policy or be a 
condition to recovery under the policy; 

 
13.2.4 Provide that if, at the time of a loss under the policy, there is other 

insurance in the name of a Unit Owner covering the same risk covered by the policy, the 
Associations policy provides primary insurance, and that the liability of the insurer 
thereunder shall not be affected by, and the insurer shall not claim any right of set-off, 
counterclaims, apportionment, proration, contribution or assessment by reason of, any 
other insurance obtained by or for any Unit Owner or any Mortgagee; 

 
13.2.S Provide that, despite any provision giving the insurer the right to 

restore damage in lieu of a cash settlement, such option shall not be exercisable without 
the prior written approval of the Association, or when in conflict with the provisions of 
any insurance trust agreement to which the Association is a party, or any requirement of 
law; 

 
13.2.6 Contain no provision (other than insurance conditions) which will 

prevent Mortgagees from collecting insurance proceeds; and 
 

13.2.7 Contain, if available, an agreed amount and Inflation Guard 
Endorsement. 

 

13.3 Claims Adjustment. Any loss covered by the property insurance under this 
Article must be adjusted with the Association, but the insurance proceeds for that loss are 
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payable to any insurance trustee designated for that purpose, or otherwise to the 
Association, and not to any holder of a Mortgage, the insurance trustee or the Association 
shall hold any insurance proceeds in trust for Unit Owners and lienholders as their interests 
may appear. Subject to the provisions of Article 14, the proceeds must be disbursed first 
for the repair or restoration of the damaged property, and Unit Owners and lienholders are 
not entitled to receive payment of any portion of the proceeds unless there is a surplus of 
proceeds after the property has been completely repaired or restored or the Condominium 
is terminated. 

 
13.4 Insurance. 

 

13.4.1 Owners Insurance. Each Unit Owner shall maintain and pay for 
property insurance, if available, to include any improvements within the Unit. 

13.4.2 Owners Additional Insurance. Each Owner shall also obtain 
liability insurance insuring the Unit Owner against liability from claims arising out of 
accidents, injuries occurring within the Unit or Common Elements assigned to the Unit. 
Such insurance shall be at the expense of the Unit Owner. No Owner shall, however, be 
entitled to exercise his right to maintain insurance coverage in any manner which would 
decrease the amount that the Board of Directors, or any trustee of the Board of Directors, 
on behalf of all of the Owners, will realize under any insurance policy which the Board of 
Directors may have in force on the Condominium. at any particular time. Each owner is 
required and agrees to notify the Board of Directors of all improvements by the Owner to 
his Unit the value of which is more than $1,000.00. Each Owner, if requested by the Board 
of Directors, shall file a copy of such individual policy or policies with the Board of 
Directors within 30 days after request is made, and the Board of Directors shall 
immediately review its effect with its insurance broker, agent or carrier. 

 
13.5 Certificate. An insurer that has issued an insurance policy under this Article 

shall issue certificates or memoranda of insurance to the Association and, upon written 
request to any Unit Owner or holder of a Mortgage. The insurer issuing the policy may not 
modify the amount or the extent of the coverage of the policy or cancel or refuse to renew 
the policy unless the insurer has complied with all applicable provisions of applicable law 
pertaining to the cancellation. or non-renewal of contracts of insurance. The insurer shall 
not modify the amount or the extent of the coverage of the policy, or cancel or refuse to 
renew the policy, without complying with the requirements of the Act, 

13.6 Notification on Sale of Unit. Promptly upon the conveyance of a Unit, the 
now Unit Owner shall notify the Association of the date of the conveyance and the Unit 
Owner's name and address. The Association shall notify each insurance company that has 
issued an insurance policy to the Association for the benefit of the Owners under Article 
13 of the name and address of the new Owner and request that the new Owner be made a 
named insured under such policy. 
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Article 14 
DAMAGE OR DESTRUCTION; RECONSTRUCTION 

 

14.1 Definitions; Significant Damage; Repair: Emergency Work. 
 

14.1.1 As used in this Article, the term "Significant Damage" means 
damage or destruction, whether or not caused by casualty, to any part of the property which 
the Board is responsible to maintain or repair which would exclude any Unit structures: 
(a) for which funds are not available in the maintenance and repair or contingency budget 
of the Association to make timely repairs; and (b) which has a significant adverse impact 
on the habitability of any Unit or the ability of an owner or owners to use the property or 
any significant portion of the property for its intended purpose. 

 
14.1.2 As used in this Article, the term "Repair" means to repair, 

reconstruct, rebuild or restore the building or improvement which is a Common Element 
which suffered significant damage to substantially the same condition to which they 
existed prior to the damage or destruction. Modifications to conform to then applicable 
governmental rules and regulations or available means of construction may be made. 

 
14.1.3 As used in this Article, the term "Emergency Work" shall mean the 

work which the Board deems reasonably necessary to avoid further damage, destruction 
or substantial diminution in value to the improvements and to reasonably protect the 
owners from liability arising out of the condition of the property. 

 

14.2 Initial Board Determinations. In the event of significant damage to any part 
of the Common Elements, the Board shall promptly, and in all events within thirty (30) 
days after the date of significant damage, or, if the significant damage did not occur at a 
particular identifiable time, after the date of its discovery, make the following 
determinations with respect thereto employing such advise as the Board deems advisable: 

 
14.2.1 The nature and extent of the significant damage, together with an 

inventory of the improvements and property directly affected thereby. 
 

14.2.2 A reasonably reliable estimate of the cost to repair the significant 
damage, which estimate shall, if reasonably practicable, be based upon a firm bid obtained 
from a responsible contractor. 

 
14.2.3 The anticipated insurance proceeds, if any, to be available from 

insurance covering the loss based on the amount paid or initially offered by the insurer. 
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14.2.4 The amount, if any, that the estimated cost of repair exceeds the 
anticipated insurance proceeds thereof and the amount of assessment to each Unit if such 
excess was paid as a common expense and specially assessed against all the Units in 
proportion to their allocated interest in the Common Elements. 

 
14.2.5 The Board's recommendation as to whether such significant 

damage should be repaired. 
 

14.3 Notice of Damage or Destruction. The Board shall promptly, and in all events 
within thirty (30) days after the date of significant damage, provide each owner, and each 
first mortgagee with a written notice summarizing the initial Board determination made 
under Section 14.2. If the Board fails to do so within said thirty (30) days, then any owner 
or mortgagee may make the determination required under Section 14.2 and give the notice 
required under this Section. 

 

14.4 General Provisions. 
 

14.4.1 Duty to Restore Any portion of the Condominium for which 
insurance is required under this Article which is significantly damaged shall be repaired 
promptly by the Association unless: (a) the Condominium is terminated; (b) repair would 
be illegal under any state or local health or safety statute or ordinance; or (c) eighty percent 
of the Unit owners vote not to repair. Even if the significant damage is not to be repaired, 
the Board shall still have the authority to perform emergency work. The cost of repair in 
excess of insurance proceeds and reserves is a common expense. 

 
14.4.2 Damage not Restored. If all or any portion of the damaged 

portions of a Common Element are not repaired (regardless of whether such damage is 
significant): (a) the insurance proceeds attributable to the damaged Common Elements 
shall be used to restore the damaged area to a condition compatible with the remainder of 
the Condominium; (b) the remainder of the proceeds shall be distributed to all the Unit 
owners or lienholders, as their interest may appear, in proportion to the Common Element 
interest of all the Units. 

 

14.5 Restoration by Board. 
 

If the damage (regardless of whether such damage is significant) is to be repaired 
pursuant to Section 14.4., then: 

 
14.5.1 Contract and Contractors. The Board shall have the authority to 

employ architects and attorneys, advertise for bids, let contracts to contractors and others, 
and to truce such other action as is reasonably necessary to effectuate the repair and 

  restoration. Contracts for such repair and restoration shall be awarded when the Board, by 
means of insurance proceeds and sufficient assessments, has provision for the costs 



38 
 

 
 
 
 

thereof. The Board may further authorize the insurance carrier to proceed with repair upon 
satisfaction of the Board that such work will be appropriately carried out. 

 
14.5.2 Insurance Trustee. The Board may enter into a written agreement 

in recordable form with any reputable institution or trust or escrow company that such firm 
or institution shall act as an insurance trustee to adjust and settle any claim for a loss in 
excess of Fifty Thousand Dollars ($50,000), or for such firm or institution to collect the 
insurance proceeds and carry out the provisions of this Article. 

 
14.6 Restoration by Unit Owner In the event a Unit structure or any portion 

within a Unit is damaged or destroyed, then the Unit owner must repair (as that tennis 
defined under Article 14.1.2) the Unit structure or improvements within the Unit within 
six (6) months after the date of casualty unless the damage or destruction requires 
replacement or rebuilding of the Unit structure in which event the Unit owner shall have 
six (6) months from the date of casualty to rebuild or replace. In the event of repair, 
reconstruction or replacement by a Unit owner of a Unit structure or any improvement 
within a Unit, then all plan approval must be submitted as provided for under this 
Declaration. 

 
14.7   Decision to Terminate. In the event of a decision to terminate the 

Condominium and not to repair and restore damage and destruction, the Board may 
nevertheless expend such of the insurance proceeds and funds of the Association as the 
Board deems reasonably necessary for emergency work (which emergency work may 
include but is not necessarily limited to removal of the damaged or destroyed buildings 
and clearing, filling and grading the real property), and the remaining funds, if any, and 
property shall thereafter be held and distributed as provided in the Act 

 
Article 15 

CONDEMNATION 

15.1 Association as Attorney-in-Fact Any portion of the limited or Common 
Elements are partially or completely condemned, the Association shall act as a 
representative of the owners and mortgagees in any proceedings, negotiations, or 
settlements. Each owner appoints the Association as its attorney-in-fact for this purpose. 
Any proceeds shall be paid to the Association for the benefit of the owners and the 
mortgagees and shall be used and distributed as set forth below. 

 
15.2 Distribution of Condemnation Proceeds. In the event of a condemnation of 

any of the Common Elements, the proceeds shall be used: 
 

15.2.1 To restore if practical the remaining Common Elements; 
 

15.2.2 For payment to Unit owners and their mortgagees which are 
specifically damaged by the condemnation, which damage was an element of the 
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condemnation award; and 
 

15.2.3 The balance shall be distributed pro rata among the Unit owners 
and their mortgagees in proportion to their percentage interest in the Common Elements. 

15.3 Condemnation of Units or Unit Structures. If any Unit or Unit structure is 
condemned, then the condemnation award for that Unit or Unit structure shall be paid to 
the owner of that Unit and Unit structure. In the event of a partial condemnation which 
does result in some but not all of the Units and Unit structures being condemned, then the 
condominium documents shall be amended to reflect any required elimination of Units and 
reallocation of percentage interest. 

 
15.4 Condemnation of Entire Property, In the event that the entire property is 

taken or condemned, or sold, or otherwise disposed of in lieu of or in avoidance thereof, 
the condominium ownership pursuant hereto shall terminate. The condemnation award 
with respect to the common areas shall be apportioned among the owners and shares 
proportionate to the respective undivided interest in the Common Element. If a standard 
different from the value of the property as a whole is employed to measure the 
condemnation award and the negotiation, judicial decree, or otherwise, then in determining 
such shares, the same standard shall be employed to the extent it is relevant and applicable. 
On the basis of the foregoing principal, the board of directors shall as soon as practical, 
determine the share of the condemnation award to which each owner is entitled. After first 
paying their respective share of each owner and all mortgagees and liens on the interest of 
such owner, the balance remaining in such share shall then be distributed to each owner 
individually. Each Unit owner shall receive directly the condemnation award as it relates 
to the value of the Unit and Unit structure being condemned or otherwise disposed of as 
provided for herein. 

 
Article 16 

COMPLIANCE WITH DECLARATION 
 

16.1 Enforcement. Every Owner shall comply strictly with the provisions of this 
Declaration, the Bylaws and administrative rules and regulations passed hereunder, as the 
same may be lawfully amended from time to time, and with all decisions adopted pursuant 
to this Declaration, the Bylaws and administrative rules and regulations. Failure to comply 
shall be grounds for an action to recover sums due for damages, or injunctive 
relief, or both, maintainable by the Board (acting through its officers on behalf of the 
Owners), or by the aggrieved Owner on his own against the party (including an Owner or 
the Association) failing to comply. In the event of a dispute between the Declarant and the 
Association (Or the Board or any Owner), each party shall be solely responsible for 
payment of all legal fees incurred by that party, regardless of the nature of the dispute or 
who may be the prevailing party. 

 
16.2 No Waiver of Strict Performance. The failure of the Board in any one or 
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more instances to insist upon the strict performance of this Declaration, of the Bylaws, or 
to exercise any right or option contained in such documents, or to serve any notice or to 
institute any action, shall not be construed as a waiver or a relinquishment for the future 
of such term, covenant, condition or restriction, but such term, covenant, condition or 
restriction shall remain in full force and effect. The receipt by the Board of any assessment 
from an Owner, with knowledge of any such breach shall not be deemed a waiver of such 
breach, and no waiver by the Board of any provision hereof shall be deemed to have been 
made unless expressed in writing and signed by the Board. 

 
Article 17 

LIMITATION OF LIABILITY 
 

17.1 Liability for Utility Failure. Etc. Except to the extent covered by insurance 
obtained by the Board pursuant to Article 13, neither the Association nor the Board nor 
the Manager shall be liable for: any failure of any utility or other service to be obtained 
and paid for by the Board; or for injury or damage to person or property caused by the 
elements, or resulting from electricity, noise, smoke, water, rain (or other liquid), dust or 
sand which may leak or flow from outside or from any parts of the buildings, or from any 
of its pipes, drains, conduits, appliances, or equipment, or from any other places; or for 
inconvenience or discomfort resulting from any action taken to comply with any law, 
ordinance or orders of a governmental authority. No diminution or abatement of 
Assessments shall be claimed or allowed for any such utility or service failure, or for such 
injury or damage, or for such inconvenience or discomfort. 

 
17.2 No Personal Liability. So long as a Board member, Association committee 

member, or Association officer has acted in good faith, without willful or intentional 
misconduct, upon the basis of such information as may be possessed by such person and 
such person's evaluation of such information, no such person (and no Association manager 
acting pursuant to the directions of the Board) shall be personally liable to any Owner, or 
other party, including the Association, for any damage, loss or prejudice suffered or 
claimed on account of any act, omission, error or negligence, including any discretionary 
decision, or failure to make a discretionary decision, by such person in such person's 
official capacity. Without limiting the generality of the foregoing, the term "discretionary 
decisions" shall include evaluating and deciding whether or not to act in response to 
reports, investigations or recommendations received by such person, and shall include 
deciding whether or not to commence, defend, continue, or settle lawsuits or 
arbitration/mediation or other legal proceedings involving the Association or 
Condominium (or any part thereof). Provided, that this Section shall not apply where the 
consequences of such act, omission, error or negligence are covered by insurance obtained 
by the Board pursuant to Article 13. 

17.3 Indemnification of Board Members, Each Board member or Association 
committee member, or Association officer, shall be indemnified by the Association against 
all expenses and liabilities, including attorneys' fees, reasonably incurred by or 
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imposed in connection with any proceeding to which he may be a party, or in which he may 
become involved, by reason of being or having hold such position at the time such expenses 
or liabilities are incurred, except in such cases wherein such person is adjudged guilty of 
willful or intentional misconduct, a knowing violation of the law in the performance of his 
duties and except in such cases where such person has participated in a transaction from 
which said person will personally receive a benefit in money, property or services to which 
said person is not legally entitled. Provided, that, in the event of a settlement, the 
indemnification shall apply only when the Board approves such settlement and 
reimbursement as being in the best interest of the Association, The Association and each 
Owner shall defend, indemnify and hold Declarant harmless from any claim, expense or 
liability based on the failure of the Association or such Owner to comply with applicable 
dudes and obligations under. the Declaration, Association Articles or Bylaws, or 
Association rules and regulations or under any warranty obtained or issued by Declarant; 
or wider applicable law. 

 
17.4 Legal Proceedings. The rights, powers, benefits, duties and obligations 

granted to and imposed upon parties subject to this Declaration (including without 
limitation the Declarant, Owners, Association, Board and Officers) shall not be restricted, 
diminished, or otherwise modified by threatened or pending legal proceedings (including 
without limitation litigation, administrative, mediation, or arbitration), which proceedings 
involve one or more of such parties. 

 
Article 18 

MORTGAGEE PROTECTION 
 

18.1 Change in Manager. In the event that professional management is employed 
by the Association, at least thirty (30) days' notice of any contemplated change in the 
professional managers  shall be given to any Eligible Mortgagee. The Association shall not 
elect to terminate professional management and assume self-management without the prior 
written approval of sixty-seven percent (67%) of the Owners and fifty-one percent (51%) 
of all Eligible Mortgagees; provided that such prior consent shall not be required to change 
from one professional manager to another professional manager. 

 
18.2 Abandonment of Condominium Status. Except when acting pursuant to the 

provisions of the Act involving damage, destruction, or condemnation, the Association 
shall not: without prior written approval of sixty-seven percent (67%) of all Eligible 
Mortgagees and sixty-seven percent (67%) of the Owners of record of the Units, seek by 
act or omission to: abandon or terminate the condominium status of the project; or 
abandon, encumber, sell or transfer any of the Common Elements. 

 
18.3 Partitions and Subdivision. The Association shall not combine nor 

subdivide any Unit or the appurtenant Common Elements, nor abandon, partition, 
subdivide, encumber or sell any Common Elements, or accept any proposal so to do, 
without the prior written approval of fifty-one percent (51%) of all Eligible Mortgages 
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and sixty seven percent {67%) of Owners of record of the Units, and without unanimous 
approval of the Eligible Mortgagee(s) and Owner(s) of the Unit(s), so affected. 

 
18.4 Change in Percentages. The Association shall not make any Material 

Amendment (as defined in Section 21.7) to this Declaration or Bylaws (including changes 
in the percentages of interest in the Common Elements) without the prior written approval 
of fifty-one percent (51 %) of all Eligible Mortgagees and sixty-seven percent (67%) of 
all Owners of record of the Units, and without unanimous approval of the Eligible 
Mortgagee(s) and Owner(s) of the Unit(s) for which the percentage(s) would be changed. 

 
18.5 Copies of Notices. A Mortgagee of a Unit (and any insurer or guarantor of 

such Mortgage) shall be entitled to receive timely written notice: (a) that the 
Owner/Mortgagor of the Unit has for more than sixty {60) days failed to meet any 
obligation under the Condominium documents, (b) of all meetings of the Association and 
be permitted to designate a representative to attend all such meetings; (c) of any 
condemnation loss or casualty loss affecting a material portion of the Property or the Unit 
on which it holds a Mortgage; (d) of any lapse, cancellation or material modification of 
insurance policies or fidelity bonds maintained by the Association; and (e) of any proposed 
action that requires the consent of a specified percentage of Mortgagees. To be entitled to 
receive notices under this Section 18.5, the Mortgagee (or Mortgage insurer or guarantor) 
must send a written request to the Association stating both its name and address and the 
Unit number or address of the Unit on which it has (or insures or guaranties) the Mortgage. 

 
18.6 Effect of Declaration Amendments. No amendment of this Declaration 

shall be effective to modify change, limit or alter the rights expressly conferred upon 
Mortgagees in this instrument with respect to any unsatisfied Mortgage duly recorded 
unless the amendment shall be consented to in writing by the holder of such Mortgage. 
Any provision of this Declaration conferring rights upon Mortgagees which is inconsistent 
with any other provision of said Declaration or the Bylaws shall control over such other 
inconsistent provisions. 

 
18.7 Insurance 

 

18.7.1 Board Duties. With respect to a first Mortgagee of a Unit the Board 
shall: 

 

(a) Cause any insurance carrier to include in the insurance policy a standard 
mortgage clause, naming any mortgagee who makes written request to the Board to be so 
named; 

 
(b) Furnish any such Mortgagee with a copy of any insurance policy or 

evidence thereof which is intended to cover the Unit on which such Mortgagee has a lien; 
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(c) Require any insurance carrier to give the Board and any and all insured 
(including such Mortgagees) at least thirty (30) days' written notice before canceling, 
reducing the coverage or limits, or otherwise substantially modifying any insurance with 
respect to the Property on which the Mortgagee has a lien (including cancellation for a 
premium nonpayment); 

 
(d) Not make any settlement of any insurance claims for loss or damage to any 

such Unit, Common Element exceeding Five Thousand Dollars ($5,000) without the 
approval of such Mortgagee; provided, that the withholding of such approval shall not be 
unreasonable or in conflict with the provisions of Article 14; 

 
(e) Give such Mortgagee written notice of any loss or taking affecting 

Common Elements, if such loss or taking exceeds Ten Thousand Dollars ($10,000); 
 

(t)  Give such Mortgagee written notice of any loss, damage or taking affecting 
any Unit or Common Elements in which it has an interest, if such loss, damage or taking 
exceeds One Thousand Dollars ($1,000); 

 

18.7.2 Additional Po l i cy  Provisions. In addition, the  insurance  policy acquired  
           shall: 

(a) Provide that any reference to a Mortgagee in such policy shall mean and 
include any holders of Mortgages of any Unit or Unit lease, in their respective order and 
preference, whether or not named therein; 

 
(b) Provide that such insurance as to the interest of any Mortgagee shall not be 

invalidated by any act or neglect of the Board or Unit Owners or any persons claiming 
under any of them; 

 
(c) Waive any provision invalidating such Mortgage clause by reason of: the 

failure of any Mortgagee to notify the insurer of any hazardous use or vacancy; any 
requirement that the Mortgagee pay any premium thereon; and any contribution clause. 

 
18.8 Inspection of Books. Declarant (and Declarant's agents), Owners, 

Mortgagees, insurers and guarantors of any Mortgage on any Unit shall be entitled: to 
inspect and copy at all reasonable hours of weekdays (or under other reasonable 
circumstances) all of the Books and Records of the Association (as defined in Section 1.8), 
within a reasonable time following request; and, upon written request of any holder, insurer 
or guarantor of a first Mortgage at no cost to the party so requesting (or if this project 
contains fewer than fifty (SO) Units, upon the written request of the holders of fifty-one 
percent (51%) or more of first Mortgages at their expense if an audited statement is not 
otherwise available), to receive an annual audited financial statement of the Association 
within ninety (90) days following the end of any fiscal year of the Association. 
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Article 19 
EASEMENTS 

 
19.1 General It is intended that in addition to rights under the Act, each Unit has 

an easement in and through each other Unit and the Common Elements for: all support 
elements and utility, wiring, heat and service elements, and for reasonable access thereto, 
as required to effectuate and continue proper operation of this Condominium plan; and for 
the maintenance, repair and replacement of all improvements within each Unit. Each Unit 
as it is constructed is granted an easement (to which each other Unit and all Common 
Element is subject) for the location and maintenance of all the original equipment and 
facilities and utilities for such Unit. The specific mention or reservation of any easement in 
this Declaration does not limit or negate the general easement for Common Elements 
reserved by law. 

19.2 Utility, Etc. Easements. The Board, on behalf of the Association and all 
members thereof, shall have authority to grant utility, road, parking and similar easements, 
licenses and permits under, through or over the Common Elements, which easements the 
Board determines are reasonably necessary to the ongoing development and operation of 
the Property. 

 
19.3 Association. There is hereby reserved and granted to the Association, or 

their duly authorized agents and representatives, easements and rights of access over, 
across, under or into the Condominium, Units, and any part thereof as are necessary, for 
repairs, maintenance or replacement and/or to perform the rights, duties and obligations of 
the Association as are set forth or as provided or authorized in this Declaration, in the 
Articles, Bylaws or Association Rules. 

 
19.4 Declarant Functions. There is hereby reserved to the Declarant (and its duly 

authorized agents, employees, contractors and representatives, such easements and rights 
of access over, across, under or into the Condominium (and any part thereof) as are 
necessary, for repairs, maintenance or replacement and/or to perform the rights, duties and 
obligations of the Declarant as are set forth, provided for or authorized in: this Declaration; 
Survey Map and Plans; Articles, Bylaws, or Association Rules; building or other 
governmental permits or approvals; and Purchase and Sale Agreement between Declarant 
and a Unit Purchaser, any express or implied warranty under which Declarant is obligated; 
or otherwise authorized or required by law. 

 
19.5 Encroachments. Each Unit and all Common Element is hereby declared to 

have an easement over all adjoining Units and Common Element, for the purpose of 
accommodating any encroachment due to engineering errors, or errors in original 
construction, reconstruction, repair of any portion of the building, or any other similar 
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cause, and any encroachment due to building overhang or projection. There shall be valid 
easements for the maintenance of said encroachments so long as they shall exist, and the 
rights and obligations of Owners shall not be altered in any way by said encroachment; 
provided, however, that in no event shall a valid easement for encroachment be created in 
favor of an Owner or Owners if said encroachment occurred due to the willful act or acts 
with full knowledge of said Owner or Owners. In the event a Unit or Common Element is 
partially or totally destroyed, and then repaired or rebuilt, the Owners agree that minor 
encroachments over adjoining Units and Common Elements shall be permitted, and that 
there shall be valid easements for the maintenance of said encroachments so long as they 
shall exist. The foregoing encroachments shall not be construed to be encumbrances 
affecting the marketability of title to any Unit. The provisions of this Section 19.4 are 
intended to supplement Article 4 and the Act and, in the event of any conflict the provisions 
of Article 4 and the Act shall control. 

 
Article 20 

PROCEDURES FOR SUBDIVIDING OR COMBINING 
 

20.1 (Reserved). 
 
 

Article 21 
AMENDMENT OF DECLARATION, SURVEY MAP, PLANS 

 
21.1 In General. Except in cases of amendments that may be executed by a 

Declarant (in the exercise of any Development Right), or the Association as provided for 
in this Declaration, or Unit Owners subject to the terms of this Declaration, the 
Declaration, including the Survey Maps and Plans, may be amended only by vote or 
agreement of Owners of Units to which at least sixty-seven percent (67%) of the votes in 
the Association are allocated at the time the amendment is proposed; however, the 
following Sections and Articles may be amended only by vote or agreement of Owners of 
Units to which one hundred percent (100%) of the votes in the Association are allocated, 
and only with the consent of the Declarant (so long as any right, duty or obligation of the 
Declarant continues under the Declaration or any express or implied warranty, agreement 
or law: Sections 1.8.6, 1.8.38, 10.2.2(c}, 10.4.1 (d), 10.6.110.10, 10.11, 10.12. 17.2, 17.3, 
18.8, 19.4, 21.6 and 21.7, and Articles 23 and 24. 

 
21.2 Challenge to Validity. No action to challenge the validity of an amendment 

adopted by the Association pursuant to this Article may be brought more than one year 
after the amendment is recorded. 

 
21.3 Recording. Every amendment to the Declaration must be recorded in every 

county in which any portion of the Condominium is located and is effective only upon 
recording. An amendment shall be indexed in the name of the Condominium and shall 
contain a cross-reference by recording number to the Declaration and each previously 
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recorded amendment thereto. All amendments adding Units shall contain a cross- reference 
by recording number to the Survey Map and Plans relating to the added Units and set forth 
all information required by the Act. 

 
21.4 General Limitations. Except to the extent expressly permitted or required 

by other provisions of the Act, no amendment may create or increase Special Declarant 
Rights, increase the number of Units, change the boundaries of any Unit, the Allocated 
Interests of a Unit or the uses to which any Unit is restricted, in the absence of the vote or 
agreement of the Owner of each Unit particularly affected and the Owners of Units to 
which at least ninety percent of the votes in the Association am allocated other than the 
Declarant. 

 
21.5 Execution. Amendments to the Declaration required by the Act to be 

recorded by the Association shall be prepared, executed, recorded, and certified on behalf 
of the Association by any officer of the Association designated for that purpose or, in the 
absence of designation, by the president of the Association. 

 
21.6 Special Declarant/Development Rights No amendment may restrict, 

eliminate, or otherwise modify any Special Declarant or Development Right, or any other 
right, power, benefit provided in the Declaration to Declarant (nor otherwise hinder the 
business activities or expectations of, or benefits provided hereunder to, the Declarant) 
without the consent of the Declarant and any Mortgagee of record (excluding Mortgagees 
of Units owned by persons other than the Declarant) with a security interest in the Special 
Declarant or Development Right or in any real property subject thereto. 

 
21.7 Material Amendments. Any amendment to a provision of this Declaration 

establishing, providing for, governing or regulating the following (all of which shall be 
deemed "Material Amendments") shall require the consent of fifty-one percent (51%) of 
the Eligible Mortgagees: voting rights; Assessments, Assessment liens, or the priority of 
Assessment liens; reserves for maintenance, repair, and replacement of Common 
Elements; responsibility for maintenance and repairs; reallocation of interests in the 
Common Elements, or rights to their use; redefinition of any Unit boundaries; 
convertibility of Units into Common Elements or vice versa; expansion or contraction of 
the Condominium, or the addition, annexation, or withdrawal of property to or from the 
Condominium; insurance or fidelity bond; leasing of Units; imposition of any restrictions 
on a Unit Owners right to sell or transfer his or her Unit; a decision by the Association to 
establish self-management when professional management had been required previously 
by the Condominium's documents or by an Eligible Mortgage holder; restoration or repair 
of the Condominium (after a hazard damage or partial condemnation) in a manner other 
than that specified in the Declaration; any action to terminate the legal status of the 
Condominium after substantial destruction or condemnation occurs; or any provisions that 
expressly benefit or are adverse to Mortgage holders, insurers, or guarantors. A Mortgagee 
who fails to respond within sixty (60) days of a written request to approve an amendment 
shall be deemed to have approved the request if such request was delivered 
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by certified or registered mail with a return receipt requested. 
 

21.8 Map and Plans Amendment. Except as otherwise provided herein, the 
Survey Map and Plans may be amended by revised versions or revised portions thereof 
referred to and described as to effect in an amendment to this Declaration adopted as 
provided for herein. Copies of any such proposed amendment to the Survey Map and Plans 
shall be made available for the examination of every Owner. Such amendment to the 
Survey Map and Plans shall also be effective, once properly adopted, upon recordation in 
the appropriate county office in conjunction with the Declaration amendment. 

 
21.9 Lender Requirements All Unit Owners covenant and agree, for themselves 

and their heirs, successors and assigns, to vote in favor of and implement any amendments 
hereto which may be necessary to satisfy the requirements of the Federal National 
Mortgage Association, Veteran's Administration and Federal Housing Administration. 

 
Article 22 

MISCELLANEOUS 
 

22.1 Notice for All Purposes. 
 

22.1.1 Delivery of Notice. Any notice permitted or required to be delivered 
under the provisions of this Declaration or the Bylaws may be delivered either personally 
or by mail. If delivery is made by mail, any such notice shall be deemed to have been 
delivered twenty-four (24) hours after a copy has been deposited in the United States mail, 
postage prepaid, for first class mail, addressed to the person entitled to such notice at the 
most recent address given by such person to the Board, in writing, for the purpose of 
service of such notice, or to the most recent address known to the Board. Notice to the 
Owner or Owners of any Unit shall be sufficient if mailed to the Unit of such person or 
persons if no other mailing address has been given to the Board by any of the persons so 
entitled. Mailing addresses may be changed from time to time by notice in writing to the 
Board. Notice to be given to the Board may be given to Declarant until the Board has been 
constituted and thereafter shall be given to the President or Secretary of the Board. 

 

22.1.2 Mortgagee Notice. Upon written request thereof, and for a period 
specified in such notice, the Mortgagee of any Unit shall be entitled to be sent a copy of 
any notice respecting the Unit covered by his security instrument until the request is 
withdrawn or the security instrument discharged. Such written request may be renewed an 
unlimited number of times. 

 

22.1.3 Mortgagee's Acceptance. 
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22.1.4 Priority of Mortgage. This Declaration shall not initially be binding 
upon any Mortgagee of record at the time of recording of said Declaration but rather shall 
be subject and subordinate to said Mortgage. 

 

22.1.5 Acceptance Upon First Conveyance. Unless otherwise expressly 
approved by the Purchaser of a Unit, Declarant shall not consummate the conveyance of 
title of such Unit until said Mortgagee shall have accepted the provisions of this 
Declaration and made appropriate arrangements, in accordance with the Act for partial 
release of Units with their appurtenant Common Elements and Allocated Interest in 
Common Elements from the lien of said Mortgage. The issuance and recording of the first 
such partial release by said Mortgagee shall constitute its acceptance of the provisions of 
this Declaration and the Condominium status of the Units remaining subject to its 
Mortgage as well as its acknowledgment that such appropriate arrangements for partial 
release of Units have been made; provided, that, except as to the Units (and their Allocated 
Interests in Common Elements) so released, said Mortgage shall remain in full effect as to 
the entire Property. 

 
22.2 Severability. The provisions hereof shall be deemed independent and 

severable, and the validity or partial invalidity or enforceability of any one provision or 
portion thereof shall not affect the validity or enforceability of any other provision hereof 
if the remainder complies with the Act or as covenants effect the common plan. 

 
22.3 Conveyances Notice Required. The right of a Unit Owner to sell, transfer, 

or otherwise convey the Unit shall not be subject to any right of approval, disapproval, first 
refusal, or similar restriction by the Association or the Board, or anyone acting on their 
behalf. An owner intending to sell a Unit shall deliver a written notice to the Board, at least 
two (2) weeks before closing, specifying: the Unit to be sold; the name and address of the 
Purchaser, of the closing agent, and of the title insurance company insuring the Purchaser's 
interest; and the estimated closing date. The Board shall have the right to notify the 
Purchaser, the title insurance company, and the closing agent of the amount of unpaid 
assessments and charges outstanding against the Unit, whether or not such information is 
requested. It is understood, however, that a violation of this Section shall not invalidate a 
sale, transfer or other conveyance of a Unit which is otherwise valid under applicable law. 

 
22.4 Transfer of Declarant's Powers. It is understood that Declarant, at any time 

in the exercise of its sole discretion, may sell, assign, transfer, encumber, or otherwise 
convey to any person, upon such terms and conditions as Declarant may determine, all of 
Declarant's rights, powers, privileges and authority arising hereunder by virtue of 
Declarant’s capacity as Declarant (which rights, powers, privileges and authority am in 
addition to those arising from Declarant's ownership of one or more Units and include 
Development Rights and Special Declarant Rights). 

 
22.5 Effective Date. This Declaration shall take effect upon recording. 
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22.6 Reference to Survey Map and Plans. The Survey Map and Plans of the 
Condominium referred to herein were filed with the Auditor of Blaine County, Idaho, 
simultaneously with the recording of this Declaration. 

 
ARTICLE 23  

SPECIAL DECLARANT RIGHTS 
DEVELOPMENT RIGHTS 

 
23.1 Special Declarant Rights. As more particularly provided in this Article, 

Declarant. for itself and any successor Declarant has reserved the following Special Declarant 
Rights: 

 

23.1.1 Completion of Improvements. Declarant, its agents, employees, 
contractors and representatives shall have the right to complete, repair, replace or correct 
improvements and otherwise perform work as set forth, provided for or authorized in: this 
Declaration; Survey Map and Plans; Articles, Bylaws, or association Rules; building or 
other governmental permits or approvals; and Purchase and Sale Agreement between 
Declarant and a unit Purchaser, any express or implied warranty under which Declarant is 
obligated; or otherwise authorized or required by law. This Special Declarant Right shall 
continue so long as any right, duty or obligation of the Declarant continues under any 
express or implied warranty, agreement or law. 

 

23.1.2 Sales Facility of Declarant. Declarant, its agents, employees and 
contractors shall be permitted to establish and maintain in any unit still owned by Declarant 
and in any of the Common Elements (other than Limited Common Elements assigned to 
units not owned by Declarant), such facilities as in the sole opinion of the Declarant may 
be reasonably required, convenient or incidental to the construction, sale or rental of units 
and appurtenant interests, including but not limited to: business offices; management 
offices; sales offices; construction offices; storage areas; signs; model units; and parking 
areas for all agents, employees, contractors, prospective tenants or purchasers of Declarant. 
Any such facilities not designated as unit by the Declaration is a Common Element and, if 
Declarant ceases to be a unit owner, the Declarant ceases to have any rights with regard 
thereto unless it is removed promptly from the condominium, which Declarant shall have 
the right to do. Declarant. may maintain signs on the Common Elements advertising the 
condominium. The provisions of this Section are subject to the provisions of other state 
law and to local ordinances. The number, size, location, and relocation of such facilities 
shall be determined from time to time by Declarant in the exercise of its sole discretion; 
provided, that the maintenance and use of such facilities shall not unreasonably interfere 
with a unit owners use and enjoyment of the unit and appurtenant Limited Common 
Elements; and those portions of the Common Elements reasonably necessary to use and 
enjoy such unit and Limited Common Elements. 

 

23.1.3 Exercise of Declarant Rights Declarant shall have the right to 
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exercise Development Rights, if any, under this Declaration and the Act. 
 

23.1.4 Termination of Declarant1s Rights. Except as otherwise provided in 
this Declaration, the foregoing Special Declarant Rights shall continue so long as 
Declarant is completing improvements which are within or may be added to this 
condominium, or Declarant owns any units, Or any Development Rights remain in effect; 
provided, that Declarant may voluntarily terminate any or all of such Rights at any time 
by recording an amendment to the Declaration, which amendment specifies which Right 
is thereby terminated. 

 
23.2 Development Rights. (Reserved). 

 
23.3 Boundaries of Limited Common Elements. Declarant shall have the right 

to establish, expand, contract or otherwise modify the boundaries of any Limited Common 
Element allocated to a unit; provided, the prior consent will be required from the owner of 
the unit. 

23.4 Liability for Damage. The Declarant is subject to liability for the prompt 
repair and restoration, to a condition compatible with the remainder of the condominium, 
of any portion of the condominium damaged by the exercise of rights reserved by 
Declarant pursuant to or created by this Declaration or the Act. 

 
23.5 Declarant's Easements. Declarant has an easement through the Common 

Elements as may be reasonably necessary for the purpose of discharging Declarant's 
obligations or exercising Special Declarant Rights or Development Rights, whether arising 
under the Act or reserved in the Declaration. 

 
Article 24 

RESERVATION BY DECLARANT FOR USE OF COMMON ELEMENTS FOR 
BENEFIT OF OTHER PROPERTY OWNED BY DECLARANT 

 
(Reserved). 

 
Article 25 

DISPUTE RESOLUTION 
 

25.1 Policy- Mediation. The parties hope there will be no disputes arising out of 
their relationship. To that end, each commit to cooperate in good faith and to deal fairly in 
performing its duties under this Declaration in order to accomplish their mutual objectives 
and avoid disputes. But if a dispute arises, the parties agree to resolve all disputes by the 
following alternate dispute resolution process: (a) the parties will seek a fair and prompt 
negotiated resolution, but if this is not successful, (b) all disputes shall be resolved by 
binding arbitration, provided that during this process, (c) at the request of either party made 
not later than forty-five (45) days after the initial arbitration demand, 
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the parties will attempt to resolve any dispute by nonbinding mediation (but without 
delaying the arbitration hearing date). The parties confirm that by agreeing to this alternate 
dispute resolution process, they intend to give up their right to have any dispute decided in 
court by a judge or jury. 

 
25.2 Binding Arbitration Any claim between or among any party subject to this 

Declaration (including without limitation, the Declarant, Association Board or officers, 
Unit Owners, or their employees or agents) arising out of or relating to this Declaration, a 
Unit or Units, the Condominium or the Association shall be determined by Arbitration in 
the county in which the Condominium is located commenced in accordance with 55- 
7.04.060; provided, that the total award by a single arbitrator (as opposed to a majority of 
the arbitrators) shall not exceed $50,000, including interest, attorneys' fees and costs. If 
any party demands a total award greater than $50,000, there shall be three (3) neutral 
arbitrators. If the parties cannot agree on the identity of the arbitrator(s) within ton (10) 
days of the arbitration demand, the arbitrator(s) shall be selected by the administrator of 
the American Arbitration Association (AAA) office in Seattle from its Large, Complex 
Case Panel (or have similar professional credentials). Each arbitrator shall be an attorney 
with at least fifteen (15) years' experience in commercial or real estate law and shall reside 
in the county in which the Condominium is located. Whether a claim is covered by the 
Article shall be determined by the arbitrator(s). All statutes of limitations which would 
otherwise be applicable shall apply to any arbitration proceeding hereunder. 

 
25.3 Hearing Law - Appeal Limited. The arbitrator(s) shall take such steps as 

may be necessary to hold a private hearing within ninety (90) days of the initial demand 
for arbitration and to conclude the hearing within three (3) days; and the arbitrator(s) 
written decision shall be made not later than fourteen (14) calendar days after the hearing. 
The parties have included these time limits in order to expedite the proceeding, but they 
are not jurisdictional, and the arbitrator(s) may for good cause afford or permit reasonable 
extensions or delays, which shall not affect the validity of the award. The written decision 
shall contain a brief statement of the claim(s) determined and the award made on each 
claim. In making the decision and award, the arbitrator(s) shall apply applicable 
substantive law. Absent fraud, collusion or willful misconduct by an arbitrator, the award 
and decision shall be final, and the judgment may be entered in any court having 
jurisdiction thereof. The arbitrator(s) may award injunctive relief or any other remedy 
available from a judge, including without limitation joinder of parties or consolidation of 
this arbitration with any other involving common issues of law or fact or which may 
promote judicial economy; but shall not have the power to award punitive or exemplary 
damages; or to award attorneys' fees and costs to the prevailing party. The decision and 
award of the arbitrator(s) need not be unanimous; rather, the decision and award of two 
arbitrators shall be final. 

25.4 Warranty Dispute Resolution. In the event Declarant has issued a warranty 
of quality to the initial purchasers of Units, and such warranty contains provisions 
governing the making of claims and governing the resolution of disputes, then the 
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provisions of such warranty shall control over the provisions of this Article 25 with respect 
to all express and implied warranty claims (including without limitation the Idaho 
Condominium Act implied warranties) involving Units and Common Elements (regardless 
of whether the Unit Owner, Association or Board is asserting the claim). 

 
Article 26 

FANNIE MAE REQUIREMENTS 
 

26.1 Compliance with Law. This condominium project has been created and 
exists in full compliance with Idaho State law and all other applicable laws and regulations. 

 
26.2 Rights of First Refusal. Nothing in this Condominium Declaration shall be 

interpreted to create a right of first refusal in the sale of any unit that applies to or adversely 
impacts the rights of a mortgagee to foreclose or take title to a unit pursuant to the remedies 
in the mortgage; accept a deed or assignment in lieu of foreclosure in the event of default 
by a mortgagor; or sell or lease a unit acquired by the mortgagee. 

26.3 Amendments to Documents Affecting Mortgagees. This Condominium 
Declaration provides that amendments or material adverse nature to mortgagees shall be 
agreed to by mortgagees that represent at least 51 percent of the votes of unit estates that 
are subject to mortgages. This Condominium Declaration provides that any action to 
terminate the legal status of the project after substantial destruction or condemnation 
occurs or for any other reason must be agreed to by mortgagees that represent at least 
51 percent of the votes of the unit estates that are subject to mortgages. This Condominium 
Declaration provides that implied approval of the mortgagee is assumed when an eligible 
mortgagee fails to submit a response to any written proposal for an amendment to the 
Condominium Declaration or any other project documents within 60 days after it 
receives proper notice of the proposal, provided the notice was delivered by certified or 
registered mail with a return receipt requested. 

 
26.4 Rights of Mortgagees and Guarantors. Any mortgagee or guarantor of a 

unit has the right to timely written notice of any condemnation or casualty loss that affects 
either a material portion of the project or the unit securing its mortgage; any 60 day 
delinquency of the payment of assessments or charges owed by the owner of any unit on 
which it owes the mortgage; a lapse cancellation or material modification of any insurance 
policy maintained by the owners' association; and ant proposed action that requires the 
consent of a specified percentage of mortgagees. 

 
26.5 First Mortgagees' Rights. Nothing contained in this Declaration, or any 

other Condominium project document shall be interpreted to give a condominium unit 
owner or any other party priority over any rights of mortgagees of the condominium unit 
pursuant to its mortgage in the case of payment to the unit owner of insurance proceeds or 
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condemnation awards for losses to or taking of condominium units and/or common 
elements. 

 
26.6 Unpaid Dues. Any first mortgagee who obtains title to a condominium unit 

pursuant to the remedies in the mortgage or through foreclosure will not be liable for more 
than six (6) months of the unit's unpaid regularly budgeted dues or charges accrued before 
acquisition of the title to the unit by the mortgagee. If the Condominium Association's lien 
priority includes costs of collecting unpaid dues, the lender will be liable for any fees or 
costs related to the collection of the unpaid dues. 

 
DECLARENT: 755 SOUTH BROADWAY 
 
By: _____________________________________ 
 
Micheal R. Carr, Managing Member 

 
 
 
 
 
 

STATE OF IDAHO   ) 
) 

COUNTY OF BLAINE   ) 
 

On this ____ day of ________________ , 2022, before me, the 
undersigned, a Notary Public in and for the State of Idaho, duly commissioned and sworn, 
personally appeared Michael R. Carr, to me known to be the Managing Member of 755 
South Broadway, the limited liability company that executed the foregoing instrument, 
and acknowledged the said instrument to be the free and voluntary act and deed of said 
limited liability company for the uses and purposes therein mentioned, and on oath stated 
that they are authorized to execute the said instrument. 

WITNESS my hand and official seal hereto affixed the day and year first above 
written. 

 
 _________________________________ 
  
 PRINTED NAME __________________ 
 Notary public for the State of Idaho 
 Residing at _______________________

 My Commission Expires:_____________
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EXHIBIT "A" 
LEGAL DESCRIPTION OF REAL 

PROPERTY INCLUDED IN THE CONDOMINIUM 
 

LOT 1, BLOCK 23 OF THE VILLAGE OF KETCHUM, BLAINE COUNTY, IDAHO, ACCORDING  
TO THE OFFICIAL PLAT THEREOF, RECORDED AS INSTRUMENT NO. 302967, RECORDS  
OF BLAINE COUNTY, IDAHO. 
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EXHIBIT "B"  

UNIT DESCRIPTIONS 

(Subject to Chang) 

208 N. Leadville, Unit 50 
Ketchum ID 83353 
 692 approximate Square Feet studio apartment 
 1 bathroom. 
 Unit has direct access to public streets 
 
208 N. Leadville, Unit 70 
Ketchum ID 83353 
 686 approximate square feet office 
 1 restroom 
 Unit has direct access to public streets 

 
208 N. Leadville Unit 100  
Ketchum ID 83353 

1,220 approximate square feet, retail/office 
1 restroom. 
Unit has direct access to public streets  
 

208 N. Leadville Unit 2A 
Ketchum ID 83353 
     3,052 approximate square feet, including deck. 
     3 Bedrooms, 3.5 bathrooms. 2 fireplaces 

Unit has direct access to common areas, parking areas and walkways which all have direct access to  
public streets. 
 

208 N. Leadville, Unit 2B 
Ketchum ID 83353 
 744 approximate square feet. 
 1 bedroom, 1 bathroom. 

Unit has direct access to common areas, parking areas and walkways which all have direct access to  
public streets. 
 

208 N. Leadville Unit 3  
Ketchum ID 83353 

3,948 approximate square feet, including deck. 
4 bedrooms, 4 bathrooms, 2 Fireplaces. 
Unit has direct access to common areas, parking areas and walkways which all have direct access to  
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EXHIBIT "C" 

 
DESCRIPTION OF ALLOCATED INTERESTS OF EACH UNIT 

 
Each Unit will be allocated interest by the calculations provided by the 
registered civil engineer.  These interests shall be in the common elements, 
common expense liability, and votes in the 208 Leadville Condominium 
Association. 



 

 
 

Attachment H: 
Project Plans – Condominium 

Preliminary Plat 
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CONDOMINIUMS

GALENA ENGINEERING, INC.

HAILEY, IDAHO

1 OF 4

Job No. 7000-03

1. The purpose of this survey is to show the monuments found during the boundary retracement of Lot 1, Block

23, Ketchum Townsite and to condominiumize said property as shown hereon. The boundary shown is based

on found centerline monumentation, the Amended Record of Survey of Lot 1, Block 23, Ketchum Townsite,

Instrument Number 682212, and the Official Map of the Village of Ketchum, Instrument No. 302967, both

records of Blaine County, Idaho. All found monuments have been accepted. An additional document used in

the course of this survey is the Record of Survey of Lot 1, Block 23, Ketchum Townsite, Instrument Number

673065, records of Blaine County, Idaho.

2. In interpreting the Declaration, Plat or Plats, and Deeds, the existing physical boundaries of the unit as

originally constructed, or reconstructed in lieu thereof, shall be conclusively presumed to be its boundaries

rather than the metes and bounds expressed or depicted in the declaration, plat or plats, and/or deeds,

regardless of settling or lateral movement of the building and regardless of minor variances between

boundaries shown in the declaration, plat or plats, and/or deeds, and the actual boundaries of the units in the

buildings.

3. A Title Commitment for the property has been issued by Stewart Title Guaranty Company, File Number

20378964, with a Date of Policy of August 31, 2020.  Certain information contained in said title policy may not

appear on this map or may affect items shown hereon. It is the responsibility of the owner or agent to review

said title policy. All plottable encumbrances and easements listed in the title report are shown hereon. Review

of specific documents is required, if further information is desired.

4. Horizontal or sloping planes shown hereon are top of finished subfloor and bottom of finished ceiling: vertical

planes are finished surfaces of interior walls.  Some structural members extend into units, limited common

areas and parking spaces.

5. Property shown hereon is subject to terms, provisions, covenants, conditions, restrictions, easements,

charges, assessments and liens provided by applicable Condominium Law or the Condominium Declaration

recorded under Instrument Number ________, records of Blaine County, Idaho.  Consult the Condominium

Declarations for the definition of common and limited common area.

6. All area outside of units that is not designated as limited common is common area.  areas of "common" or

"limited common" are shown by diagram.

7. Building ties are to the interior corners of unit walls. Elevation datum is NAVD 1988.

8. Utility easements necessary to allow for access and maintenance of utilities serving units other than the unit

they are located in are hereby granted by this plat.

9. The current zoning is CC - Mixed Use. Refer to the City of Ketchum Zoning Ordinance for specific information

about this zone.

10. The owner of Lot 1 is 755 S Broadway LLC., 2667 S Tacoma Way, Tacoma, Washington 98409. The

surveyor/representative is Mark E. Phillips, Galena Engineering, Inc., 317 N. River St., Hailey, Idaho 83333.
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This is to certify that the undersigned are the owners in fee simple of the following described condominium property:
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It is the intent of the owners to hereby include said condominium property in this plat.
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The easements indicated hereon are not dedicated to the public, but the right to use said easements is  easements indicated hereon are not dedicated to the public, but the right to use said easements is easements indicated hereon are not dedicated to the public, but the right to use said easements is  indicated hereon are not dedicated to the public, but the right to use said easements is indicated hereon are not dedicated to the public, but the right to use said easements is  hereon are not dedicated to the public, but the right to use said easements is hereon are not dedicated to the public, but the right to use said easements is  are not dedicated to the public, but the right to use said easements is are not dedicated to the public, but the right to use said easements is  not dedicated to the public, but the right to use said easements is not dedicated to the public, but the right to use said easements is  dedicated to the public, but the right to use said easements is dedicated to the public, but the right to use said easements is  to the public, but the right to use said easements is to the public, but the right to use said easements is  the public, but the right to use said easements is the public, but the right to use said easements is  public, but the right to use said easements is public, but the right to use said easements is  but the right to use said easements is but the right to use said easements is  the right to use said easements is the right to use said easements is  right to use said easements is right to use said easements is  to use said easements is to use said easements is  use said easements is use said easements is  said easements is said easements is  easements is easements is  is is hereby reserved for the public utilities and for any other uses indicated hereon and no permanent structures  reserved for the public utilities and for any other uses indicated hereon and no permanent structures reserved for the public utilities and for any other uses indicated hereon and no permanent structures  for the public utilities and for any other uses indicated hereon and no permanent structures for the public utilities and for any other uses indicated hereon and no permanent structures  the public utilities and for any other uses indicated hereon and no permanent structures the public utilities and for any other uses indicated hereon and no permanent structures  public utilities and for any other uses indicated hereon and no permanent structures public utilities and for any other uses indicated hereon and no permanent structures  utilities and for any other uses indicated hereon and no permanent structures utilities and for any other uses indicated hereon and no permanent structures  and for any other uses indicated hereon and no permanent structures and for any other uses indicated hereon and no permanent structures  for any other uses indicated hereon and no permanent structures for any other uses indicated hereon and no permanent structures  any other uses indicated hereon and no permanent structures any other uses indicated hereon and no permanent structures  other uses indicated hereon and no permanent structures other uses indicated hereon and no permanent structures  uses indicated hereon and no permanent structures uses indicated hereon and no permanent structures  indicated hereon and no permanent structures indicated hereon and no permanent structures  hereon and no permanent structures hereon and no permanent structures  and no permanent structures and no permanent structures  no permanent structures no permanent structures  permanent structures permanent structures  structures structures are to be erected within the lines of said easements. I do hereby certify that all units within this  to be erected within the lines of said easements. I do hereby certify that all units within this to be erected within the lines of said easements. I do hereby certify that all units within this  be erected within the lines of said easements. I do hereby certify that all units within this be erected within the lines of said easements. I do hereby certify that all units within this  erected within the lines of said easements. I do hereby certify that all units within this erected within the lines of said easements. I do hereby certify that all units within this  within the lines of said easements. I do hereby certify that all units within this within the lines of said easements. I do hereby certify that all units within this  the lines of said easements. I do hereby certify that all units within this the lines of said easements. I do hereby certify that all units within this  lines of said easements. I do hereby certify that all units within this lines of said easements. I do hereby certify that all units within this  of said easements. I do hereby certify that all units within this of said easements. I do hereby certify that all units within this  said easements. I do hereby certify that all units within this said easements. I do hereby certify that all units within this  easements. I do hereby certify that all units within this easements. I do hereby certify that all units within this  I do hereby certify that all units within this I do hereby certify that all units within this  do hereby certify that all units within this do hereby certify that all units within this  hereby certify that all units within this hereby certify that all units within this  certify that all units within this certify that all units within this  that all units within this that all units within this  all units within this all units within this  units within this units within this  within this within this  this this condominium plat will be eligible to receive water service from an existing water distribution system and that  plat will be eligible to receive water service from an existing water distribution system and that plat will be eligible to receive water service from an existing water distribution system and that  will be eligible to receive water service from an existing water distribution system and that will be eligible to receive water service from an existing water distribution system and that  be eligible to receive water service from an existing water distribution system and that be eligible to receive water service from an existing water distribution system and that  eligible to receive water service from an existing water distribution system and that eligible to receive water service from an existing water distribution system and that  to receive water service from an existing water distribution system and that to receive water service from an existing water distribution system and that  receive water service from an existing water distribution system and that receive water service from an existing water distribution system and that  water service from an existing water distribution system and that water service from an existing water distribution system and that  service from an existing water distribution system and that service from an existing water distribution system and that  from an existing water distribution system and that from an existing water distribution system and that  an existing water distribution system and that an existing water distribution system and that  existing water distribution system and that existing water distribution system and that  water distribution system and that water distribution system and that  distribution system and that distribution system and that  system and that system and that  and that and that  that that the existing water distribution system has agreed in writing to serve all of units shown within this plat.
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A parcel of land located within Section 18, T.4N., R.18E., B.M., City of Ketchum, Blaine County, Idaho, 
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more particularly described as follows:
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755 S. Broadway LLC, An Idaho Limited Liability Company
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I, the undersigned County Treasurer in and for Blaine County, State of Idaho per the requirements of  the undersigned County Treasurer in and for Blaine County, State of Idaho per the requirements of the undersigned County Treasurer in and for Blaine County, State of Idaho per the requirements of  undersigned County Treasurer in and for Blaine County, State of Idaho per the requirements of undersigned County Treasurer in and for Blaine County, State of Idaho per the requirements of  County Treasurer in and for Blaine County, State of Idaho per the requirements of County Treasurer in and for Blaine County, State of Idaho per the requirements of  Treasurer in and for Blaine County, State of Idaho per the requirements of Treasurer in and for Blaine County, State of Idaho per the requirements of  in and for Blaine County, State of Idaho per the requirements of in and for Blaine County, State of Idaho per the requirements of  and for Blaine County, State of Idaho per the requirements of and for Blaine County, State of Idaho per the requirements of  for Blaine County, State of Idaho per the requirements of for Blaine County, State of Idaho per the requirements of  Blaine County, State of Idaho per the requirements of Blaine County, State of Idaho per the requirements of  County, State of Idaho per the requirements of County, State of Idaho per the requirements of  State of Idaho per the requirements of State of Idaho per the requirements of  of Idaho per the requirements of of Idaho per the requirements of  Idaho per the requirements of Idaho per the requirements of  per the requirements of per the requirements of  the requirements of the requirements of  requirements of requirements of  of of Idaho Code 50-1308, do hereby certify that any and all current and/or delinquent county property  Code 50-1308, do hereby certify that any and all current and/or delinquent county property Code 50-1308, do hereby certify that any and all current and/or delinquent county property  50-1308, do hereby certify that any and all current and/or delinquent county property 50-1308, do hereby certify that any and all current and/or delinquent county property  do hereby certify that any and all current and/or delinquent county property do hereby certify that any and all current and/or delinquent county property  hereby certify that any and all current and/or delinquent county property hereby certify that any and all current and/or delinquent county property  certify that any and all current and/or delinquent county property certify that any and all current and/or delinquent county property  that any and all current and/or delinquent county property that any and all current and/or delinquent county property  any and all current and/or delinquent county property any and all current and/or delinquent county property  and all current and/or delinquent county property and all current and/or delinquent county property  all current and/or delinquent county property all current and/or delinquent county property  current and/or delinquent county property current and/or delinquent county property  and/or delinquent county property and/or delinquent county property  delinquent county property delinquent county property  county property county property  property property taxes for the property included in this subdivision have been paid in full.  This certification is valid for  for the property included in this subdivision have been paid in full.  This certification is valid for for the property included in this subdivision have been paid in full.  This certification is valid for  the property included in this subdivision have been paid in full.  This certification is valid for the property included in this subdivision have been paid in full.  This certification is valid for  property included in this subdivision have been paid in full.  This certification is valid for property included in this subdivision have been paid in full.  This certification is valid for  included in this subdivision have been paid in full.  This certification is valid for included in this subdivision have been paid in full.  This certification is valid for  in this subdivision have been paid in full.  This certification is valid for in this subdivision have been paid in full.  This certification is valid for  this subdivision have been paid in full.  This certification is valid for this subdivision have been paid in full.  This certification is valid for  subdivision have been paid in full.  This certification is valid for subdivision have been paid in full.  This certification is valid for  have been paid in full.  This certification is valid for have been paid in full.  This certification is valid for  been paid in full.  This certification is valid for been paid in full.  This certification is valid for  paid in full.  This certification is valid for paid in full.  This certification is valid for  in full.  This certification is valid for in full.  This certification is valid for  full.  This certification is valid for full.  This certification is valid for   This certification is valid for  This certification is valid for This certification is valid for  certification is valid for certification is valid for  is valid for is valid for  valid for valid for  for for the next thirty (30) days only. __________ __________          __________________ __________          __________________ __________________ Blaine County Treasurer           Date Date 
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Attachment I: 
Public Notice 



 
 

 

                                                  
NOTICE OF PUBLIC HEARING BEFORE THE KETCHUM PLANNING AND ZONING COMMISSION 

  
Meeting Date: November 29, 2022 
Meeting Time: 4:30 PM, or thereafter as the matter can be heard. 
Meeting Location: City Hall Council Chambers, 191 5th Street W, Ketchum, Idaho. The meeting will be 

livestreamed at www.ketchumidaho.org/meetings. Public comment may be given 
remotely, when the public comment portion of the meeting for this item is opened. The 
link to join the webinar for the meeting is: https://ketchumidaho-
org.zoom.us/j/81013712385  Webinar ID: 810 1371 2385. This information can also be 
found on the meeting agenda. 

Project Name: 
Project Location:  
Zoning:  

The 208 Condominiums 
200 N Leadville (KETCHUM LOT 1 BLK 23) 
Community Core – Subdistrict 2  

Representatives:  
 
Property Owner:   

Nicole Ramey, Medici Architects (Architect) 
Matt Smithman, Galena Engineering  
755 S Broadway, LLC  

Application Types: 
 
Project Description:   

Design Review (P22-035) & Condominium Subdivision Preliminary Plat (P22-035A) 
 
The Commission will consider, and take action on, a Design Review application for the 
development of a new 11,663 square foot three story mixed-use development at 200 N 
Leadville Ave. The proposed development includes ground floor commercial space, four 
residential condominiums with associated parking and storage, and a rooftop deck. 
 
The Commission will also consider and take action on a Condominium Preliminary Plat 
subdivision application for the proposed 208 Condominiums project. The application 
proposes to subdivide the building into four residential condominiums units, one 
commercial unit, common area, and limited common areas for storage, circulation, and 
parking.  

A copy of the Staff Report will be available on the City website at the following link 
https://ketchumidaho.org/meetings. The meeting will be livestreamed with the video feed 
accessible at the same link at 4:30 p.m. the day of the meeting. 

NOTICE IS FURTHER GIVEN that, at the aforementioned time, all interested persons shall be 
given an opportunity to comment on the matter stated above. Comments and questions prior to 
the hearing may be directed to the Ketchum Department of Planning and Building, P.O. Box 
2315, Ketchum, Idaho, 83340, or via email to participate@ketchumidaho.org. Written comments 
received by 5:00 PM, seven (7) days prior to the hearing will be included as an attachment to the 
staff report. For additional information, please call (208) 726-7801.  

Publication Date: October 19, 2022 

http://www.ketchumidaho.org/meetings
https://ketchumidaho-org.zoom.us/j/81013712385
https://ketchumidaho-org.zoom.us/j/81013712385
https://ketchumidaho.org/meetings
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STAFF REPORT 

KETCHUM PLANNING AND ZONING COMMISSION 
SPECIAL MEETING OF NOVEMBER 29, 2022 

 
PROJECT:  The 208 Condos 

 
FILE NUMBER:  P22-035 and P22-035A 
 
APPLICATION TYPE: Final Design Review and Subdivision – Condominium Preliminary Plat 
 
APPLICANT: Nicole Ramey, Medici Architects (Architect) 
 
PROPERTY OWNER: 755 S Broadway, LLC  
 
REQUEST: Final Design Review and Condominium Preliminary Plat application for the 

development of a new, 11,663 square foot, three-story mixed-use building  
 
LOCATION: 200 N Leadville Avenue - Ketchum Townsite: Block 23: Lot 1 
 
ZONING:  Community Core – Subdistrict 2 – Mixed Use (CC-2)  
 
REVIEWER: Morgan R. Landers, AICP – Senior Planner 
 
NOTICE: A public hearing notice for the project was mailed to all owners of property within 300 

feet of the project site and all political subdivisions on November 7, 2022. The public 
hearing notice was published in the Idaho Mountain Express on November 9, 2022. A 
notice was posted on the project site and the city’s website on November 7, 2022. 
Story poles were verified on the subject property on November 22, 2022.  

 
I. EXECUTIVE SUMMARY:  

The Applicant is proposing an 11,663 square foot three-story 
mixed-use development known as The 208 Condominiums (the 
“project”), located at 200 N Leadville Avenue (the “subject 
property”). The development is not subject to the interim 
ordinance as the applications were deemed complete prior to 
the effective date of the ordinance.  
 
The subject property is a vacant corner lot zoned Community 
Core -Subdistrict 2 - Mixed Use (CC-2) just southeast of the 
Kneadery and VP Companies offices, across from Vintage 
restaurant and another vacant lot on the opposite corner.  
 
 

As proposed, the project includes 1,306 square feet of ground floor retail, and four residential dwelling units as 
follows: 

• One dwelling unit in the basement – 704 net square feet (NSF) 

Figure 1: Conceptual Rendering of “The 208 Condos” 
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• Two dwelling units on the second floor – 749 NSF and 2,587 NSF 
• One dwelling unit on the third floor – 3,514 NSF 

 
Based on the size of the units, a total of 4 parking spaces are required for the residential units. The project 
proposes two two-car garages. The retail space and the two residential units less than 750 net square feet are 
exempt from parking requirements.  Please see Attachment B for floor plans of each floor and corresponding 
square footage calculations.  
 
The project proposes to take advantage of the Floor Area Ratio (FAR) bonus in exchange for community 
housing, mitigating the additional floor area by making a community housing in-lieu payment of $421,650. The 
total FAR for the project is 2.0, where 1.0 is permitted by right. An FAR Exceedance Agreement for the in-lieu 
payment was approved by City Council on November 21, 2022. See Attachment E for the FAR calculations for 
the project.   
 
The project will construct improvements to the right-of-way per the City of Ketchum improvement standards 
including, three streetlights, asphalt alley, curb and gutter, and 8-foot sidewalks. The project proposes to 
snowmelt the sidewalks adjacent to the project. The city engineer and streets department has conducted a 
preliminary review all improvements and believes the improvements to meet the city’s standards. Final review 
of all improvements to the right-of-way will be conducted by the City Engineer and Streets Department prior to 
issuance of a building permit. An encroachment permit approved by the City Council will be required for the 
snow melt system. 
 
Staff believes the project conforms to the zoning and dimensional standard requirements and most of the 
design review criteria. Staff also believes the project conforms with the subdivision preliminary plat and 
condominium preliminary plat requirements. However, staff has concerns related to the placement of the 
transformer and the activation of the 2nd Street façade. Staff recommends the Commission review the 
application and provide feedback to the applicant on potential revisions to address staff’s concerns.  
 
II.  BACKGROUND:  
The City of Ketchum received the application for Final Design Review and condominium preliminary plat on 
July 1, 2022. The Final Design and Preliminary Plat applications have been reviewed concurrently and were 
deemed complete on October 14, 2022. Department comments were provided to the applicant on July 27, 
2022, and additional comments provided on October 14, 2022. As of the date of this report, most comments 
have been resolved or are addressed by conditions of approval. Staff has outstanding concerns related to the 
location of the proposed transformer and 2nd Street façade as as outlined further below.  
 
III. CONFORMANCE WITH ZONING AND DESIGN REVIEW STANDARDS: 
Per Ketchum Municipal Code (KMC) §17.96.010.A – Applicability, design review is required for all new mixed-
use buildings. Before granting Design Review approval, the Commission must determine that the application 
meets two criteria: (1) the project doesn’t jeopardize the health, safety, or welfare of the public, and (2) the 
project conforms to all Design Review standards and zoning regulations (KMC §17.96.050.A).  
 
Conformance with Zoning Regulations 
During department review, city staff reviewed the project for conformance with all applicable zoning code 
requirements including uses, dimensional limitations, signage, parking, development standards, and dark skies. 
The project follows all applicable zoning code requirements. Please see Attachment E for a full review of 
dimensional standards.  
 
The proposed development is not subject to the interim ordinance as the application was deemed complete 
prior to the effective date of the ordinance. However, for information only, staff has provided an overview of 
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how the project would conform to the interim ordinance as Attachment H. This is for information and 
reference only and does not represent criteria by which the development should or can be evaluated. 
 
Staff believes the proposed development meets all zoning and dimensional standards as outlined in the 
applicable sections of the KMC.  
 
Conformance with Design Review Improvements and Standards 
During department review, city staff reviewed the project for conformance with all applicable design review 
improvements and standards outlined in KMC §17.96.060 – Improvements and Standards. Staff also reviewed 
the development for conformance with KMC §17.96.070 – Community Core (CC) Projects. Finally, staff 
reviewed the development for conformance with all corresponding city code requirements related to right-of-
way improvements including but not limited to sidewalks, street lighting, alleys, and on-street parking.  
 
Staff believes that either a requirement is not applicable due to the scope of the project, or requirements are 
met, except for the placement of the transformer and activation of the 2nd Street façade and further discussed 
below. Please see Attachment F for a review of all design review improvements and standards.  
 
Transformer Location 
Per Section 17.96.060.D.2 “Utilities shall be located underground and utility, power, and communication lines 
within the development site shall be concealed from public 
view”. Additionally, Criteria 17.96.060.C.2 states “Roof and 
ground mounted mechanical and electrical equipment shall 
be fully screened from public view. Screening shall be 
compatible with the overall building design.” The subject 
property was previously served by an above ground power 
line that crossed the alley from the north to a power pole on 
the subject property as shown on the Sheet titled “ALTA” of 
Attachment B. At the owner’s expense, the above ground 
lines have already been removed. The applicant proposes to 
serve the development by below grade power from the alley 
to a transformer at the rear of the building adjacent to the 
sidewalk as shown in Figure 2 to the right.  
 
Staff is not supportive of the current location as it does not meet the criteria outlined above specific to 
screening. Staff also believes the location to be contradictory to the placement of transformers in recent 
projects within the downtown that have effectively screened transformers. Many projects place this 
equipment within the rear of the building, opposite pedestrian walkways, and concealed by the building or 
other substantial screening. Approval of this location would be a departure from what many projects in the 
community core have designed to and accommodated. The currently proposed location is an improvement 
from the initial application submittal; however, staff does not believe the placement and screening to be 
sufficient.  
 
For context, during department review of the initial application, planning staff expressed concern that the 
location of the transformer did not meet setback and clearance requirements and was not fully screened from 
public view with the proposed metal screening. Staff recommended the applicant team evaluate relocation of 
the transformer to the northern property boundary to provide more separation and screening between the 
sidewalk and the equipment. Staff also recommended the applicant consider open tuck-under parking as that 
would allow for a more flexible use of the limited space off the alley. Enclosed garage space requires square 
foot allocation for walls, doors, access and circulation.  
 

Figure 2: Proposed Transformer Location. 
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Upon resubmittal of the application materials, the applicant team made some changes to the transformer 
placement by setting it back to meet clearance requirements but did not move the transformer from the 
general location. The applicant represents that all options were evaluated and that no other location for the 
transformer is feasible based on clearance requirements, the applicant’s desire to have enclosed parking, and 
the constrained space allocated to various uses on the ground floor. Figure 3 below shows the initial 
transformer location on the left and the proposed transformer location on the right. The transformer is 
highlighted in red and the subject property boundary adjacent to the 2nd Street sidewalk is shown in blue.    
    

Figure 3: Initial and Proposed Transformer Locations 

 
 
The proposed screening is a 4-foot-high metal mesh panel as shown below in Figure 4 below.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Staff believes the current location is preferable to the initial application, however, the transformer will still be 
visible by the public at all times of year due to the proximity to the public sidewalk. Staff also has concerns 
about the metal screening. This screening is seen in other areas of downtown with little practical success. 
Metal paneling is prone to freezing in the wintertime, causing Idaho Power to break the panels to get access to 
transformers. Often, repair of the screens by the property management or homeowner’s association takes an 
extended period of time resulting in either no screening, or broken screening that may obstruct alleys or 
sidewalks.  
 
Staff believes that consistent application of the design review criteria is important as the city has made positive 
progress in the placement of equipment over the past couple of years from previous practice. If allowed to 
place the transformer in the proposed location, the project is setting an example that would be considered 

Figure 4: Proposed Screening of Transformer 

As seen from 2nd Street As seen from Alley 
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acceptable to the city and will likely be employed on other projects. Based on these concerns, staff 
recommends the following alternatives to what is currently proposed: 

• Evaluate the configuration of ground floor parking and uses to create an adequate space for the 
transformer in the rear of the property along the northern property boundary 

• Screen the transformer with landscaping that will soften the aesthetic of the transformer and 
adequately screen the equipment year-round. Staff recommends shrubs rather than tall grasses as the 
grasses are cut down during the winter and will expose the equipment. 

 
Activation of Ground Floor at Corner 
Per Section 17.96.070.B.2, “For nonresidential portions of buildings, front building facades and facades 
fronting a pedestrian walkway shall be designed with ground floor storefront windows and doors with clear 
transparent glass. Landscaping planters shall be incorporated into facades fronting pedestrian walkways.” 
During department review, staff expressed concerns about the placement of the entrance to the basement 
residential unit and the recessed nature of the retail and residential entrance on 2nd Ave. Although the façade 
along the stairwell includes storefront type windows with associated landscape planters, the placement of the 
stairwell at the prominent corner of the building and the recessed nature of the main entrance takes away 
opportunities to maximize activation of the street along 2nd Street. On many corner lot developments in the 
downtown, the focus of activating the street should be at the corner with facades becoming less activated 
toward the alley where there is usually parking, utilities, trash, and other back of house uses. As shown in 
Figures 5 and 6 below, only a small portion of the 2nd Street façade will have activation at the street level 
adjacent to the sidewalk. Figure 5 is a plan view of the uses adjacent to the 2nd Street façade and Figure 6 
shows how those uses translate to the building’s elevation. See the paragraph below for a description of the 
color coding.  
 

Figure 5: 2nd Street Facade (plan view) 

 
 

Figure 6: 2nd Street Facade (elevation) 

 
 
The blue shading notates the stairwell to the basement on the corner and the back of house uses along the 
façade toward the alley. The orange notes the recessed entry to the building which includes a side entrance to 
the retail space and the primary entrance for the upper-level residential uses. The red line notates the portion 
of the façade with direct visibility into the retail space. The intent of the design review criteria is to ensure 
activation of the street by providing interest for pedestrians. Retail uses rely heavily on “window shopping” 
potential, which is not supported by the placement of the stairwell in its currently location. Staff 
recommended the applicant review alternative placement of the stairwell; however the applicant team 
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represents this is the best location for the purpose of bringing in natural light into the basement unit. The 
applicant also represents a desire to create a prominent entrance to the upper floor residential units that sets 
this portion of the building apart from the other uses.  
 
Although staff understands these desires, staff believes the placement of these features diminishes the 
activation of the street and closes the building off from the pedestrian realm. Staff recommends the applicant 
consider the following alternatives: 

• Relocate the stairwell to the basement residential unit to allow for full visibility of the retail space. 
• Reduce the size of the recessed entry to allow for the relocation of the retail entrance to be placed 

directly onto 2nd Street. 
 
Exposed Wall on North Facade  
The north facade of the proposed building faces toward the Kneadery, adjacent to the VP Companies office 
and has a zero-foot setback from the property line. Section 17.96.070.B.1 states “Facades facing a street or 
alley or located more than five feet from an interior side property line shall be designed with both solid 
surfaces and window openings to avoid the creation of blank walls and employ similar architectural elements, 
materials, and colors as the front façade”. Although this standard does not directly apply to this façade as it is 
not set back from the property line, the adjacent building is a one-story building with a pitched roof and has 
significant setbacks from property lines. Some vegetation is present, although sparse. As shown in the 
southwest perspective on Sheet A4.4, the north façade will be visible until redevelopment of the adjacent 
property. As shown in the renderings on Sheet A4.4 and elevation on Sheet A4.3, the development proposes 
some horizontal banding and a mural to add interest to the building and to reduce the perceived mass of the 
structure.   
 
In general, staff believes the proposed development meets the design review criteria except for the placement 
of the transformer and potential activation of the 2nd Street facade. Staff requests the Commission review the 
proposed development and provide feedback to the applicant on the transformer location and 2nd Street 
activation.  
 
IV. CONFORMANCE WITH SUBDIVISION STANDARDS 
During Department Review, staff reviewed the preliminary plat application for conformance with KMC 
16.04.030 – Procedures for subdivision approval, KMC 16.04.040 – Development and Design, and KMC 
16.04.070 – Condominiums. Please see Attachment G for the review of all requirements and standards. Where 
“N/A” is checked, the standard is not applicable for one of three reasons: 

• The standard applies to the creation of new subdivisions, not the subject property, which is an existing 
platted lot within the original Ketchum Townsite. 

• The standard applies to action that shall be taken at the final plat stage of the process and this 
application is for a preliminary plat.  

• Per provisions of the standard, the City Engineer has determined that the standard does not apply.  
 
The alley between N Leadville Ave and East Ave meets the city’s minimum width requirement of 20 feet. The 
proposed building is set back 3 feet from the alley, allowing adequate turning movements for vehicles entering 
and exiting the enclosed garages. The development will reconstruct the alley as shown in the right-of-way 
improvements plan on Sheet C2.0 of Attachment B. Reconstruction of the alley will include regrading of the 
alley to meet slope requirements, address drainage issues for the length of the subject property, and tie into 
the existing sidewalk to the east across the alley.   
 
Staff believes the proposed preliminary plat meets all the subdivision requirements and standards for a 
preliminary plat and condominium map.  
 
V. STAFF RECOMMENDATION  
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Staff requests the Commission review the Design Review application and provided feedback to the applicant 
on the transformer location and the 2nd Street façade activation. 
 
ATTACHMENTS:  

A. Application Materials – Design Review application and supplemental materials 
B. Application Materials - Design Review Plan Set 
C. Application Materials – Preliminary Plat application and supplemental materials 
D. Application Materials – Preliminary Plat Plan Set 
E. Zoning and Dimensional Standards Analysis 
F. Design Review Criteria Analysis 
G. Condominium Preliminary Plat Analysis 
H. Interim Ordinance Analysis – Information Only 
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 1            (Begin transcription at 0:0:47 of audio
  

 2            file.)
  

 3          CHAIRMAN MORROW:  Communications from
  

 4    Commissioners, any kind of ex parte disclosures or
  

 5    communications?
  

 6          VICE CHAIRMAN MOCZYGEMBA:  No.  I did -- I did a
  

 7    site visit of the 200 North Leadville story poles.
  

 8          CHAIRMAN MORROW:  Okay.  All right.
  

 9            (Pause transcription at 0:01:06 of audio
  

10            file and resume transcription at 0:34:10
  

11            of audio file).
  

12          CHAIRMAN MORROW:  Okay.  Action Item 3,
  

13    recommendation to hold a public hearing review and
  

14    provide feedback on design review and condominium,
  

15    preliminary-plat applications for the proposed
  

16    mixed-use development at 200 North Leadville, P22-035
  

17    and P22-035A.
  

18                Staff.
  

19                Is this Morgan?
  

20          MORGAN LANDERS:  Yes.  Yes.  Yes.
  

21                Thank you, everyone.  Let me get teed up
  

22    here.
  

23                Great.  Thank you, everyone.
  

24                I'm Morgan Landers.
  

25                This project is a design-review
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 1    application and a condominium, preliminary-plat
  

 2    application for a new, mixed-use development at the
  

 3    corner of Second and Leadville.
  

 4                I do have a brief presentation to kind of
  

 5    review what we over-viewed in the staff report, and we
  

 6    do have representatives of the applicant here that
  

 7    wish to provide some comments and remarks as well, and
  

 8    then -- obviously, go to your question and answers,
  

 9    public comment, and then into your deliberation.
  

10                So I'll talk at a high level kind
  

11    of -- project introduction, zoning standards, design
  

12    review standards, and subdivision standards.  These
  

13    are going to be high-level items that we discussed in
  

14    the staff report, and I can drill down on anything in
  

15    more detail that you would like.
  

16                So as I mentioned, this is the final
  

17    design-review and condominium preliminary plat for a
  

18    new 11,663-square-foot, three-story, mixed-use
  

19    building.  The property's located at 200 North
  

20    Leadville.
  

21                And so you can see here on the upper
  

22    portion of the screen -- this is an aerial photo.
  

23    It's on the north corner.  We're at a bit of an offset
  

24    in the downtown.  So it's the north corner of Second
  

25    and Leadville, and that is within the Subdistrict 2 of
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 1    the Community Core.
  

 2                So retail is not required, but certainly a
  

 3    permitted use on the ground floor.  The existing lot
  

 4    is vacant, currently.  There was a previous building
  

 5    on the property, but that was demolished in 2020.
  

 6                So an overview of what the proposed
  

 7    project is.  There are four levels, as this building
  

 8    has a basement.  And so in the basement we have one
  

 9    residential unit that has a net square footage of 704
  

10    square feet, and then the remainder of the basement is
  

11    consisting of storage space for the other residential
  

12    units and then access and ingress and things like
  

13    that.
  

14                On the ground floor we have 1,306 square
  

15    feet of retail, we have garages for the residential
  

16    units that are of larger size, and then we also have
  

17    kind of the back-of-house operations for the project,
  

18    which are utilities, garbage, storage, additional
  

19    storage for retail, and things of that nature.
  

20                On the second floor there are two
  

21    residential units.  One is 749 net square feet, and
  

22    the other is 2,587.  And then on the third floor there
  

23    is one penthouse unit of 3,514 square feet.
  

24                Please keep in mind -- these are
  

25    net-square-footage numbers because those are the
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 1    square-footage numbers we use to calculate the parking
  

 2    requirements, but the gross-square-footage numbers of
  

 3    those units are just slightly higher.  And I believe
  

 4    both of those numbers were included in the packet of
  

 5    information.
  

 6                There is a rooftop deck proposed for this
  

 7    project.  It is set back, per all of the requirements
  

 8    of the zoning regulations, set back for unhabitable
  

 9    structures, everything set back 10 feet from
  

10    the -- from the parapet of the building, and that is
  

11    included in the project plans as well.
  

12                So on the zoning regulation side, we do
  

13    review proposed uses, dimensional standards, including
  

14    all the setbacks, building-height and coverage
  

15    requirements.  This is a project that is requesting to
  

16    take advantage of the floor-area, density-bonus
  

17    program.  Their FAR Exceedance Agreement was approved
  

18    by City Council at the last City Council meeting, you
  

19    know, pending approval of their design review and
  

20    condo preliminary plat.
  

21                So if there are amendments that are made
  

22    to that agreement moving forward, we have recently
  

23    made a shift on kind of the order by which we're doing
  

24    those because the City Council has the purview over
  

25    the FAR Exceedance Agreement, and the Planning
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 1    Commission over -- purview of design review.
  

 2                There's some clauses in the agreement
  

 3    that -- if there are design changes that result from
  

 4    the design-review process, there's amendment
  

 5    procedures for that agreement.
  

 6                And then we also review everything for
  

 7    parking requirements and all of our dark-sky
  

 8    requirements as well.  At this time, we do believe
  

 9    they are in conformance with all of the zoning
  

10    regulations as the project is currently proposed.
  

11                On the other side of that, I just wanted
  

12    to call your attention to -- I did provide an overview
  

13    of the project's conformance with our Interim
  

14    Ordinance, although this project was exempt from that
  

15    because it was deemed complete prior to the effective
  

16    date of that Ordinance.
  

17                But as staff, we want to make sure that
  

18    you all, -- even as you're seeing projects, those
  

19    aren't criteria that you can be evaluating the project
  

20    against.  But I think one of the requests of the
  

21    Planning Commission was that you all would see how
  

22    projects kind of fit into that because that's part of
  

23    the learning experience during this Interim Ordinance
  

24    process.
  

25                So on the design-review side of things, in
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 1    general, staff believes that this is a pretty good
  

 2    project.  We think that they've taken a lot of care
  

 3    from a lot of the architectural elements and some of
  

 4    the detailing of the building, but we do have a couple
  

 5    of -- of components of the project that we were not
  

 6    able to get full resolution between staff and the
  

 7    applicant on.
  

 8                And so we want to present those for you
  

 9    today for you to give feedback to the applicant on
  

10    whether you agree that these are concerns and that
  

11    there are some changes that should be made or whether
  

12    the Commission feels supportive of what's in front of
  

13    you today and can move forward with that project.
  

14                So staff highlighted a couple of things,
  

15    primarily the utility screening of the
  

16    transformer -- and I'll go through that -- and then,
  

17    also, activation of the ground floor at the corner.
  

18    We also highlighted the north facade, which I did
  

19    include a slide on, although staff doesn't necessarily
  

20    have concerns about that.  It was more -- something to
  

21    highlight for you all in case you wanted to provide
  

22    additional feedback to the applicant.
  

23                So for the utility screening, the
  

24    design-review criteria says that roof and
  

25    ground-mounted mechanical and electrical equipment
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 1    shall be fully screened from public view.  This is a
  

 2    Community-Core-specific, design-review criteria.  In
  

 3    the rest of the town we have design-review criteria
  

 4    that speaks generally to utilities being underground
  

 5    and screened, but we are much more specific about
  

 6    things in the Community Core.
  

 7                So as I reviewed in the staff report, we
  

 8    did have some iterations with the applicant.  So the
  

 9    applicant has tried to address staff's comments, but
  

10    we still do have some concerns.
  

11                So the image on the left is what was
  

12    initially proposed by the applicant.  And so you can
  

13    see here in this red -- this was the original
  

14    transformer location.  This blue line is the property
  

15    line.
  

16                So there were a couple of concerns.  One
  

17    was the location, but the initial proposal didn't meet
  

18    the clearance requirements for Idaho Power or the
  

19    City.  So we worked with the applicant to make some
  

20    revisions.
  

21                And so you can see the current proposed
  

22    location of the transformer on the right, and it is
  

23    now set back from the property line.  And there were
  

24    some adjustments that were made to the building facade
  

25    to kind of further tuck the transformer in.
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 1                Staff still has some concerns related to
  

 2    this location primarily because of the location
  

 3    adjacent to the sidewalk and some of the screening
  

 4    that's proposed.
  

 5                Here's another view of what currently is
  

 6    proposed.  So from the Second Street facade, if you're
  

 7    on the sidewalk, this will be your view of the
  

 8    transformer.  This is about a 4-foot, screened fence.
  

 9                And then, if you're walking down from the
  

10    alley or if you're walking down Second Street kind of
  

11    at an angle, this is what it would appear to be from
  

12    those pedestrian vantage points as well.
  

13                So in our additional discussions with the
  

14    applicant, you know, we expressed concerns about
  

15    visibility, the long-term viability of the screening,
  

16    and the inconsistent application of design-review
  

17    criteria if we were to permit this location.
  

18                From a visibility standpoint and from a
  

19    viability standpoint, the metal screening is really
  

20    not something that has proven to be effective over
  

21    time.  Idaho Power has expressed concern that these
  

22    screens can freeze.  You know, they're metal screens.
  

23                And so, in the wintertime, if they're
  

24    frozen in place and the transformer has to get
  

25    accessed -- Idaho Power doesn't necessarily oppose the
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 1    screening, but they will just break the screening to
  

 2    access the transformer.  It's not something that
  

 3    they'll just kind of wait to get de-frozen, things
  

 4    like that.
  

 5                And then it often takes a long time for
  

 6    that screening to get replaced or repaired.  So we do
  

 7    have instances in the Community Core right now, where
  

 8    this metal screening has been used, and it's damaged
  

 9    and no longer serving its function.
  

10                The other concern, I think, is -- is just
  

11    kind of how effective that metal screening is from
  

12    screening the utilities from public view.  You know,
  

13    in some instances it may be a more preferable
  

14    situation than landscaping because some landscaping
  

15    doesn't do as well in the winter months, may get
  

16    trimmed back, you know, things of that nature.  So
  

17    those are some of the concerns on that front.
  

18                And then staff does have a concern.  We
  

19    have made a pretty successful shift over the past few
  

20    years to really start to tuck these transformers back
  

21    into back-of-house operations, if you will.  And so
  

22    this would be an exception on kind of what we've tried
  

23    to shift to and would revert back to where we have
  

24    come from, and so staff does have a concern about
  

25    that.
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 1                We did talk with the applicant about
  

 2    evaluating kind of a reconfiguration of those
  

 3    ground-floor uses; maybe looking at surface parking,
  

 4    rather than enclosed parking, as it takes up less real
  

 5    estate; and then, maybe, some alternative screening
  

 6    treatments that would be more effective in kind of the
  

 7    full winter months.  But the applicant has represented
  

 8    they've had some challenges in effectively doing that,
  

 9    and so that's why we are here today.
  

10                So the second issue that staff wanted to
  

11    bring to your attention is, really, kind of the
  

12    activation of the Second Street corner.  Our
  

13    design-review criteria is a little bit unique because
  

14    we talk about how we want to facilitate ground-floor
  

15    street frontage, primarily as it relates to commercial
  

16    space.
  

17                And we say that -- for nonresidential
  

18    portions, that we shall have storefront windows;
  

19    clear, transparent glass; you know, things like that.
  

20    That is really intended to provide interior, viewable
  

21    space into those ground-floor uses; right?  You get to
  

22    window shop with your retail uses, things of that
  

23    nature.
  

24                The proposed project has an access stair
  

25    to the basement residential unit right on the corner
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 1    of Second and Leadville.  And so, although they have
  

 2    proposed storefront-window treatments, it doesn't
  

 3    really meet the objectives of the design-review
  

 4    criteria in kind of activating that space.  And so,
  

 5    although, on kind of its commercial-facade side of
  

 6    things, it may look as though it is doing that -- but
  

 7    it is actually blocking a pretty significant view into
  

 8    the retail space, as it's proposed.
  

 9                So here is a diagram that I included in
  

10    the staff report.
  

11                I think the other concern from staff's
  

12    standpoint is just the amount of activation on the
  

13    entire Second Street -- kind of -- corridor.
  

14                And so what I'm showing here in blue are
  

15    kind of the back-of-house operations that don't have
  

16    direct visibility into the building.  So here is the
  

17    stairwell entry into the basement residential unit
  

18    with the retail space behind it.  In this retail
  

19    space, the only visibility you have from Second Street
  

20    is by one bank of windows right here in the red.
  

21                You have an entrance to that retail space
  

22    from a recessed kind of residential courtyard that's
  

23    set back and somewhat -- kind of narrowed from an
  

24    entry standpoint, so it's really not very visible.
  

25    And then, as soon as you transition to the right of
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 1    that, you go into the back-of-house operations.  So
  

 2    you've got an ADA restroom, you've got storage, you
  

 3    know, the dumpster, you know, things like that.
  

 4                And so, when you look at the Second Street
  

 5    as a whole, really, the only portion of that street
  

 6    that's going to be activated is this portion that you
  

 7    see here in the red.
  

 8                What I also have is an elevation view of
  

 9    what that looks like from Second Street.  And so, you
  

10    know, here -- this bank of windows here -- well, the
  

11    windows are actually these three panels.  This is a
  

12    closed kind of corner element.
  

13                And so this is the stairwell down into the
  

14    ground -- to the basement level.  And so -- although
  

15    we do have kind of this aesthetic of these storefront
  

16    windows, you're -- really don't have visibility of
  

17    anything of note.
  

18                And then you have -- the entrance to the
  

19    residential unit is here, and then, again,
  

20    these -- this red box here is actually where you do
  

21    have visibility into the retail space.
  

22                And then, again, you move back -- as you
  

23    head towards the alley further -- this is the entrance
  

24    for the residential units -- oh, lost my cursor.
  

25                Residential units -- the entrance to the
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 1    retail space is kind of tucked back behind here, and
  

 2    then you transition into your back-of-house
  

 3    operations.
  

 4                Staff definitely understands that it's
  

 5    really challenging when you're dealing with a corner
  

 6    lot.  You know, there's not an expectation that we
  

 7    activate every single piece of linear footage of these
  

 8    properties because there are always going to be
  

 9    back-of-house operations, but staff doesn't believe
  

10    that the location of the residential staircase down
  

11    into the basement at the corner of the property is
  

12    really the best location for it.
  

13                So again, we expressed concerns about the
  

14    extent of the transparency -- storefront windows on
  

15    that prominent corner really activating that space.
  

16                We did discuss with the applicant a
  

17    relocation of the stairwell to the basement unit and
  

18    potentially reducing the size of the entry to the main
  

19    residential units on the upper floors -- and kind of
  

20    reorient that retail-unit entrance to the street.  But
  

21    at this time, the applicant represents that those
  

22    recommendations aren't able to be accommodated.  So
  

23    that's where we are today.
  

24                And the last element of this project that
  

25    we highlighted in the staff report was the north
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 1    facade.  Our design-review criteria really emphasizes
  

 2    addressing facades if they are stepped back 5 feet
  

 3    from the property line, if they're on an interior lot
  

 4    line.
  

 5                This one and other projects like this,
  

 6    where you have had maybe a 0-foot lot line -- but it
  

 7    is exposed because the adjacent building is such
  

 8    more -- is so much more small than the proposed
  

 9    building -- the Commission has provided feedback in
  

10    the past about varying materials and other ways to
  

11    treat that facade in the interim until adjacent
  

12    properties redevelop.
  

13                So with that -- that concludes my comments
  

14    on the design review.
  

15                On the condominium preliminary plat, the
  

16    project and application meets all of the condo,
  

17    preliminary-plat, and subdivision requirements.  This
  

18    is an existing lot and existing infrastructure, so a
  

19    lot of the application requirements don't apply.  And
  

20    we do have kind of that draft analysis in the
  

21    attachments of the staff report, and at this time, we
  

22    would ask that the Commission review and provide
  

23    feedback to the applicant on some of staff's feedback.
  

24          CHAIRMAN MORROW:  Does the applicant have a
  

25    presentation?
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 1          MORGAN LANDERS:  Yes.
  

 2          CHAIRMAN MORROW:  Okay.
  

 3          MORGAN LANDERS:  Yeah.
  

 4          CHAIRMAN MORROW:  Why don't we do that then?
  

 5          MORGAN LANDERS:  I've got -- okay.  Good.
  

 6                And this is Nicole Ramey, project
  

 7    architect for the project.
  

 8                And, Nicole, I can kind of toggle to
  

 9    whatever sheets you would like me to navigate to.
  

10          NICOLE RAMEY:  [Unintelligible].
  

11          MORGAN LANDERS:  Oh, and if you'll turn your mic
  

12    on with the little button right there.
  

13                Yep.
  

14          NICOLE RAMEY:  If we could just go first to the
  

15    renderings of the back of the project.
  

16          MORGAN LANDERS:  [Unintelligible].
  

17          NICOLE RAMEY:  So first of all, I wanted to
  

18    thank Morgan for all of her hard work.  It's a long
  

19    process to get to this point.  She's been tireless in
  

20    helping us through this, so thank you to your staff.
  

21                I did want to highlight a couple of
  

22    things, a couple reasons for why -- why the building
  

23    is the way it is and some of the things that we think
  

24    are [unintelligible] project moving forward.
  

25                The retail space is really flexible.  One
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 1    of the things that we did as a project team is we sat
  

 2    through some of the first emergency-ordinance meetings
  

 3    and kind of heard some feedback.  One of the things we
  

 4    heard there was [unintelligible] community -- you
  

 5    know, they need different sizes and types of retail
  

 6    space.
  

 7                So this -- this retail space can be one
  

 8    large retail space.  It can be two.  It can be three.
  

 9    Instead of, architecturally -- that we could subdivide
  

10    it into three different spaces if need be.  It can
  

11    stay one.  It's flexible, depending on the -- on the
  

12    City's needs.
  

13                One of the other things we did is we
  

14    actually added a unit during some of our initial talks
  

15    with Morgan.  This was originally a three-unit
  

16    building.  The second and third floor were identical
  

17    units in size and floor plan.
  

18                So we put a 749-square-foot unit on the
  

19    second floor -- just hearing feedback -- even though
  

20    that's not applicable, this falls -- not under the
  

21    Interim Ordinance, but just as, you know, a -- we're
  

22    looking -- you know, we're listening.  We're paying
  

23    attention.  This is something that the City wants.  So
  

24    we added that unit just of our own device.
  

25                Another thing that we've done -- and you
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 1    can't see it on purpose, but the roof is full of solar
  

 2    panels.  So not only do we have a little rooftop deck
  

 3    for that third-floor unit, but all the remaining area
  

 4    will be filled with solar panels.
  

 5                New technology allows them to be set at a
  

 6    little lower solar elevation, so we're looking at, you
  

 7    know, specs that make it so you're not going to see
  

 8    them up above the roof.  But we're looking at what
  

 9    other local jurisdictions are doing and paying
  

10    attention to that as well.
  

11                So we have solar panels -- supplier -- on
  

12    how that will be in agreement [unintelligible],
  

13    obviously, we're looking forward to a sustainable
  

14    building that's here to last, here for the long run.
  

15                Another thing that goes along with that is
  

16    the materials.  We're trying to do something a little
  

17    different.  [Unintelligible] this brick, and we have
  

18    siding, and we have natural stone.  Steel accents
  

19    [unintelligible] using [unintelligible] products that
  

20    we've seen -- projects recently.  So all of those
  

21    materials are designed to last, to stand the test of
  

22    time.  They're going to be sustainable.
  

23                Some of the things that we also did is
  

24    the -- the recessed entry, which is kind of that black
  

25    portion you see in the upper left-hand -- right on the
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 1    corner of Second and Leadville.  So we pulled that
  

 2    area back.  It's actually slightly recessed.
  

 3                There is a column, but that is to help
  

 4    provide -- you know, that's to make the pedestrian
  

 5    experience a little nicer.  It's covered.  There's a
  

 6    bench.  There's a planter on the Second side.  So you
  

 7    can actually walk kind of under there and get coverage
  

 8    as you're walking.
  

 9                So it's supposed to -- you know, that's
  

10    our version of, "How are" -- "How are you activating
  

11    the corner?"  Well, we're allowing the pedestrians to
  

12    walk kind of through the building in that -- that
  

13    sense.  So that's kind of one of our responses
  

14    to -- to the activation.
  

15                In our talks with Morgan there were
  

16    several things that we did take into consideration
  

17    once we submitted.  We have worked with her and her
  

18    staff on pulling the roof -- the upper roof back.
  

19    That was something we've also seen on some recent
  

20    projects.
  

21                The upper roofs are, you know, too
  

22    overbearing.  They're coming out too far.  So we've
  

23    actually pulled that back, and it's not as far out as,
  

24    you know, the deck structure below so that third-floor
  

25    deck is actually partially unobstructed above.  So
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 1    that was, you know, one of the things that we worked
  

 2    back -- worked with her on.
  

 3                We've also worked with the City on pulling
  

 4    the pergola back, meeting all the rooftop setbacks.
  

 5    At one point, we did have landscaping planters that
  

 6    were at the parapet side, right up next to the parapet
  

 7    [unintelligible] greenery spilling over.  So we've
  

 8    pulled those back to meet all the requirements.
  

 9                We did also work with Morgan and her staff
  

10    on the lower-level unit.  We had proposed some light
  

11    wells to help make that unit a little nicer and
  

12    [unintelligible].  And due to the dark skies, we have
  

13    eliminated those as well.
  

14                We also de-emphasized the entrance to the
  

15    lower-level unit.  It had a little bit more prominent
  

16    feature in previous instances.  We worked to make that
  

17    a little smaller, in addition to proposing smaller
  

18    landscaping in the planters, so as not to obstruct the
  

19    windows into the retail spaces, more space.
  

20                And we also revised the north elevation to
  

21    incorporate horizontal banding, as opposed to vertical
  

22    banding, to de-emphasize the height on that elevation.
  

23    Also, working [unintelligible] the bike-rack
  

24    locations, moving that closer to Leadville to be a
  

25    little bit more prominent for bike users.  So that's
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 1    kind of some of the highlights and some of the things
  

 2    that we've worked through -- worked through on the
  

 3    project.
  

 4                One other thing I wanted to point out, as
  

 5    we talk about moving to the [unintelligible], Morgan
  

 6    was pointing out the activation of the retail.  This
  

 7    stairwell down into the lower-level unit, it has big
  

 8    windows.  One of the reasons for that is it's going to
  

 9    highlight some art that's on a wall, technically,
  

10    within the residential unit.  You would see -- that's
  

11    a large art wall beyond there.
  

12                Another reason for keeping that wall there
  

13    is, you know, retail does need some solid surface.  It
  

14    can't all be glass.  So if you look at the floor plan,
  

15    we feel that we've provided -- depending on how it's
  

16    subdivided, whether it's one unit or three retail
  

17    units, we're providing an ample amount of solid
  

18    surface for, you know, displays and hanging racks and
  

19    whatnot.
  

20                We looked at adding another window in the
  

21    stairwell on the Leadville side.  The issue with that
  

22    is, obviously, timing.  And if you think about the
  

23    activation of the light within that space, obviously,
  

24    that light would be on at night.  [Unintelligible]
  

25    home and -- windows into the retail space.
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 1                They'd have no -- there'd be differing
  

 2    light qualities.  So they wouldn't really be speaking
  

 3    to each other, even if there was a window there.  So
  

 4    for continuity and keeping that Leadville Avenue kind
  

 5    of like the front -- not the retail only -- we decided
  

 6    to leave that window out -- that corner.
  

 7                One other thing I noticed in the Code
  

 8    under the Community Core design-review standard under
  

 9    "Architectural," "B," it says, "Facades facing a
  

10    street or alley shall be designed with both solid
  

11    surfaces and window openings to avoid the creation of
  

12    blank walls and employ similar architectural elements,
  

13    materials, and colors as the front facade."
  

14                So, you know, while I can appreciate
  

15    trying to help [unintelligible] local businesses and
  

16    people who are in these spaces -- you know, we did
  

17    look at the Code for some of these parameters of how
  

18    to -- how to design the building.  So, you know, if
  

19    those are parameters that the City really wants to
  

20    have included, I would encourage [unintelligible].
  

21                I think that's kind of it.
  

22          CHAIRMAN MORROW:  Mm-hmm.
  

23          NICOLE RAMEY:  I guess I -- I did want to point
  

24    out, you know, we have -- we're adding four
  

25    residential units.  There's no net loss of units.
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 1    We're not [unintelligible] lots, trying to hit some of
  

 2    these marks.  [Unintelligible] the Interim Ordinance,
  

 3    it's not applicable, but, I feel like you're -- we
  

 4    tried to get very close to that, even though we
  

 5    started the project long [unintelligible].
  

 6          CHAIRMAN MORROW:  Thank you.
  

 7                Commissioners, do you have -- do you want
  

 8    to do public comment first and then do -- or do you
  

 9    want to go direct to -- do you have questions for the
  

10    applicant or staff?
  

11                Let's do that.
  

12          VICE CHAIRMAN MOCZYGEMBA:  Yeah.  I have
  

13    questions for staff.
  

14                I guess -- curious.  Could you maybe
  

15    expand on the applicant's comment in regards to the
  

16    elimination of the window wells at the basement unit.
  

17          MORGAN LANDERS:  Yeah.  So -- and this was
  

18    something I know has come up in some other projects,
  

19    too, where we may have allowed it in the past.
  

20                When we were looking at this, as far as
  

21    the illumination -- that those would be illuminated
  

22    during the evening times.  The purpose of those window
  

23    wells is to bring in -- light into the unit during the
  

24    daytime, which can certainly be helpful, but what you
  

25    have, as a result, is then up-lighting of that area in
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 1    the evenings.  So I think there's some concern related
  

 2    to dark skies.
  

 3                If the Commission has feedback on whether
  

 4    you all feel that that is a concern related to dark
  

 5    skies or not, I'll -- staff can also come back with
  

 6    some additional information on that, but that was the
  

 7    determination provided to them on those.
  

 8                And the locations of those original window
  

 9    wells, one of them was kind of what I could consider
  

10    to say, you know, "exposed to the sky," so you could
  

11    get some natural light.
  

12                The other window well was actually beneath
  

13    the awning, right in front of the retail space.  So I
  

14    think it wouldn't, probably, have as much light as,
  

15    maybe, anticipated.  It certainly would kind of in the
  

16    late-evening hours, but for -- it was on the side of
  

17    the property, where, during the majority of the day,
  

18    you wouldn't get a lot of natural light through that
  

19    window regardless.
  

20          VICE CHAIRMAN MOCZYGEMBA:  Thank you.
  

21          CHAIRMAN MORROW:  Spencer.
  

22                Tim.  Tim, do you have anything?
  

23                Tim's got nothing.
  

24                Susan?
  

25          COMMISSIONER PASSOVOY:  I'm getting used to
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 1    this.
  

 2                I just had a couple of questions.
  

 3                I'm not -- I -- I -- I don't -- I'm not
  

 4    quite clear as to what the pedestrian sees through the
  

 5    windows that are on Second Street, oh -- over the
  

 6    stairwell, down into the basement unit.  So if I'm
  

 7    walking along, there's a window there, and then -- do
  

 8    I understand that, then, I'm going to be looking at
  

 9    art that's on a wall inside, but that's all?
  

10                I mean, that's -- that -- not that that's
  

11    a -- a -- a minor consideration.  I just wanted to
  

12    make sure I understand what -- what I'm seeing.
  

13          MORGAN LANDERS:  That's correct.
  

14                And let me share my screen again.  And
  

15    hopefully -- and I can continue to just leave this up
  

16    so we can navigate through if we need to.
  

17                So here is -- and this is a
  

18    similar -- this is kind of the elevation -- so this is
  

19    the view of the building as if you were across the
  

20    street on -- across the side of Second Street.  And so
  

21    here are the three windows, and they are kind of
  

22    floor-to-ceiling, glass windows, so they do achieve
  

23    kind of that storefront feel.
  

24                And so in this -- in this kind of
  

25    three-panel-windowed area the applicant has
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 1    represented that there would be some sort of art
  

 2    installation that you would have visibility of.
  

 3                I think it would be helpful if the
  

 4    applicant could talk about how that might be
  

 5    illuminated because, based on the floor plans, that is
  

 6    an open stairwell to the residential unit, so not
  

 7    necessarily something where you would close off a
  

 8    door, where it could remain illuminated in the evening
  

 9    hours as a nice feature for pedestrians into the
  

10    evening.  So perhaps we can get some additional
  

11    clarity from them on that.
  

12                But does that help answer your question?
  

13          COMMISSIONER PASSOVOY:  Yes, that does.
  

14                I appreciate that and -- and Nicole's
  

15    presentation as well.
  

16                Then the second question that I have is
  

17    one that -- you said that the metal screening on the
  

18    transformer is not a good idea from -- from the -- a
  

19    maintenance-and-longevity standard and that
  

20    landscaping, also, could be problematic.  What are the
  

21    other choices that are available?
  

22          MORGAN LANDERS:  Yeah.  Let me clarify.  I think
  

23    landscaping could be effective if the right types of
  

24    landscaping were chosen.
  

25                So sometimes we'll see landscaping around
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 1    transformers be kind of those taller, ornamental
  

 2    grasses, Karl Foerster grasses, things like that.
  

 3    Those always get cut back in the wintertime as just
  

 4    part of their regular maintenance and upkeep, and then
  

 5    they regrow in the spring.
  

 6                So I think if the applicant were to
  

 7    consider landscaping, we would look for something that
  

 8    would be more of the evergreen variety so that it
  

 9    could maintain its substantial screening capacity in
  

10    the winter months as well.
  

11          COMMISSIONER PASSOVOY:  And this -- I'm totally
  

12    naive about this, but if -- if there is a basement,
  

13    why can't the transformer just be down from where it
  

14    is into the basement?
  

15          MORGAN LANDERS:  Hot -- hot button, Susan.
  

16          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

17          MORGAN LANDERS:  We -- we have actually had
  

18    those conversations with Idaho Power.  We know
  

19    that -- in some more urban areas, that power vaults
  

20    are something that are used pretty regularly.
  

21                We have not been able to get agreement
  

22    with Idaho Power of the use of vaults, and so the
  

23    transformer placement has become a more challenging
  

24    issue for projects, particularly single Ketchum
  

25    Townsite lots in the downtown core.  So unfortunately,
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 1    at this point in time, we are not in a position where
  

 2    we could permit that, just with our discussions with
  

 3    Idaho Power.
  

 4          COMMISSIONER PASSOVOY:  Okay.  Thank you.
  

 5          CHAIRMAN MORROW:  Anything else?
  

 6                Okay, Spencer.
  

 7          COMMISSIONER CORDOVANO:  I keep just getting
  

 8    curious about how we're going to deal with -- deal
  

 9    with snowfall, like off the side of the building
  

10    with -- with, you know, limited setbacks that are
  

11    encompassed by pedestrian areas.  I was also wondering
  

12    if there's snowmelt in the sidewalks.
  

13          MORGAN LANDERS:  There are snowmelt proposed
  

14    for, not only the City right-of-way sidewalks, but
  

15    also the pedestrian area between the property line and
  

16    the building facade as well.  So all of that is
  

17    anticipated to be snowmelted.
  

18          COMMISSIONER CORDOVANO:  Yeah.  I don't know.
  

19    I -- you know, you get some snow on your balcony, and
  

20    where do you put it, and when do you do it?  I have a
  

21    similar thing going on at some of my office units.
  

22                And then, just with cornices forming up
  

23    top and --
  

24          MORGAN LANDERS:  Mm-hmm.
  

25          COMMISSIONER CORDOVANO:  -- stuff like
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 1    that -- and we were also talking about some like Code
  

 2    recommendations on -- how only the fourth floor gets
  

 3    set back and how, since it's a third floor, it doesn't
  

 4    need to be set back further --
  

 5          MORGAN LANDERS:  Mm-hmm.
  

 6          COMMISSIONER CORDOVANO:  -- and I'm just seeing
  

 7    value in that.
  

 8                I do like this building.  I think it's a
  

 9    great design.  It's super cool.  I really like
  

10    the -- the overall design of it.  I think if I was
  

11    in -- an inhabitant there, I'd maybe be looking for a
  

12    little more privacy in my deck railings, but that's
  

13    just for them to figure out.
  

14                I really do appreciate the chance of
  

15    smaller retail.  I think that that price point, that
  

16    size is so much more applicable for a local business
  

17    to go in there, one with smaller overhead, more
  

18    personalized.
  

19                And I do appreciate the
  

20    749-square-foot-unit addition.  That definitely is a
  

21    step in the right direction on my end, and I thank the
  

22    applicant and design team for that.  I would
  

23    definitely like to see them stay small, but the market
  

24    is what it is, and I think it's a notion in the right
  

25    direction.
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 1                I think it's super-cool activation.
  

 2                I -- as long as the transformer's set back
  

 3    3 feet -- I mean, whatever.  We wrap a bunch of them
  

 4    with art.  Just wrap it with a brick-looking thing,
  

 5    and as long as it can't get hit by a snowplow -- it
  

 6    seems like it's kind of the spot for it because you
  

 7    wouldn't want to negotiate the whole northern edge of
  

 8    the building there.  And it's close-ish to the alley.
  

 9                I was driving through the alley this
  

10    morning, looking at where everybody else has utilities
  

11    and -- it seems there -- I was wondering, you know,
  

12    with what we learned from the Catch [phonetic]
  

13    building and how we've taken some overnight parking
  

14    available down here by the post office and stuff, if
  

15    there was any forecast on what we would do for
  

16    overnight parking in the future for these two units
  

17    under 750 square feet.
  

18                If -- if you'd -- if you'd --
  

19          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

20          COMMISSIONER CORDOVANO:  If you'd -- you've got
  

21    to --
  

22          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

23          COMMISSIONER CORDOVANO:  -- come up to the
  

24    thing.
  

25                And do we want to have a --
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 1          MORGAN LANDERS:  So my preference would be that
  

 2    we would do Q and A just with staff.
  

 3                You know, if you do have specific
  

 4    questions for the applicant, that is the -- Mike Carr,
  

 5    he's another representative of the --
  

 6          UNIDENTIFIED SPEAKER:  Yeah.
  

 7          MORGAN LANDERS:  -- of this project.
  

 8          COMMISSIONER CORDOVANO:  Do you want to --
  

 9          MORGAN LANDERS:  Do you want to do --
  

10          COMMISSIONER CORDOVANO:  -- hold off for that
  

11    for --
  

12          CHAIRMAN MORROW:  Let's -- let's do staff first.
  

13          COMMISSIONER CORDOVANO:  Yep.  And then we'll
  

14    do --
  

15          CHAIRMAN MORROW:  And then the questions for the
  

16    applicant.
  

17          COMMISSIONER CORDOVANO:  And the public comment.
  

18          CHAIRMAN MORROW:  Public comment.
  

19          COMMISSIONER CORDOVANO:  Cool.
  

20                It's kind of a double-edged sword on the
  

21    dark sky, so I appreciate everybody's time of like,
  

22    "Well, let's light it up," "let's not," and how we
  

23    deal with that.  I would be in favor of the light
  

24    wells.  I'm -- I'm going to defer to the experts on
  

25    that one.
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 1                And I do like how the staircase is
  

 2    internal in the building, compared to some of the
  

 3    other ones, where we've seen wide-open staircases that
  

 4    do have more light leakage.
  

 5                It would be great to see more units on the
  

 6    second floor, but I get it.
  

 7          CHAIRMAN MORROW:  All right.
  

 8                Anyone else with questions for staff?
  

 9                Go ahead.  Your -- I was going
  

10    to -- anyone else with questions for the applicant?
  

11          COMMISSIONER CORDOVANO:  Oh, I've got a question
  

12    for staff, actually.
  

13          CHAIRMAN MORROW:  Okay.
  

14          COMMISSIONER CORDOVANO:  Would personal services
  

15    be an applicable use of these retail units?
  

16          MORGAN LANDERS:  I'm not sure we have a
  

17    personal-services category anymore.
  

18                Is that -- do we have this -- okay.
  

19                There was one that we got questions
  

20    at -- about during the Interim Ordinance.  This space
  

21    is part of retail, I think.  If it's personal
  

22    services, I believe that is a permitted use in the
  

23    CC-2 as well, but I think Abby [phonetic] can help me
  

24    pull that up too, and we can --
  

25          COMMISSIONER CORDOVANO:  That'd be great.
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 1          MORGAN LANDERS:  -- clear that up.
  

 2          COMMISSIONER CORDOVANO:  You know, personal
  

 3    services doesn't require parking.  People are in and
  

 4    out pretty quick.  It'd be a great spot for a
  

 5    hairdresser, salon, something --
  

 6          MORGAN LANDERS:  We -- and this is --
  

 7          COMMISSIONER CORDOVANO:  -- on the smaller
  

 8    [unintelligible] size.
  

 9          MORGAN LANDERS:  -- in the CC-2, not in the
  

10    CC-1, so there's much more flexibility on ground-floor
  

11    commercial uses.  So the CC-1 is where we have
  

12    restrictions on office space and things like that.
  

13    So --
  

14          CHAIRMAN MORROW:  Okay.
  

15          MORGAN LANDERS:  -- it's a permitted use.
  

16          CHAIRMAN MORROW:  If we've got no more, I'll
  

17    open the floor for public comment.
  

18                If you're in the room, please step to the
  

19    mic and state your name for the record.
  

20                Do we have anyone online?
  

21          UNIDENTIFIED SPEAKER:  At this time, we do not,
  

22    Commissioner.
  

23          CHAIRMAN MORROW:  Okay.  Do we have anyone in
  

24    the room?
  

25                Feel free to...
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 1          PAM COLESWORTHY:  Hey.  I'm Pam Colesworthy, for
  

 2    the record, and I come to these meetings sometimes
  

 3    because I'm interested in a project, and sometimes I
  

 4    just come to listen and learn.  And in this case, it's
  

 5    both.  So I was happy to sit in on the previous Pines
  

 6    unit as well.  I thought that was really interesting.
  

 7                On this project, as I'm listening to staff
  

 8    present, I noticed the reservation that staff had
  

 9    regarding the retail windows on this -- on Second
  

10    Street.  And as I started to visualize Second Street,
  

11    I'm thinking, Second Street really isn't a retail
  

12    street.  Leadville is your -- is your retail street,
  

13    and that corner kind of works.
  

14                But, you know, if you go up and down,
  

15    you've got Chapter 1, and the -- it's just not a
  

16    retail street.  So I wouldn't be too concerned about
  

17    what staff is concerned about on that respect.
  

18                Overall, I agree with you -- and that is
  

19    that it's -- it's a really cool-looking building.  It
  

20    doesn't look like anything else, and I like the use of
  

21    the materials.
  

22                And I'm -- I -- the other thing that I
  

23    think about -- and I may be wrong on this, but I'd
  

24    like you to consider perhaps the window wells that
  

25    it -- lad -- it -- let in the natural light.  In terms
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 1    of dark sky, I think a lot of lights just get turned
  

 2    off.  I mean, if somebody's living down there, at a
  

 3    certain point they're going to go to sleep.  And I
  

 4    just, again, wouldn't be too concerned about that.
  

 5                So those are my comments.
  

 6                Thank you.
  

 7          CHAIRMAN MORROW:  Thank you, Pam.
  

 8                Sir.
  

 9          DAVE HUTCHINSON:  Well, I'm Dave [phonetic]
  

10    Hutchinson, for the record.  I am the representative
  

11    of the property owner next door, which is 240
  

12    Leadville, LLC, and I'm also the business owner that's
  

13    been the tenant in the building for about 30 years.
  

14    So we've looked at this property for quite some time.
  

15                I will applaud the applicant in
  

16    certain -- in certain cases, as -- as to trying to get
  

17    to something that's an interesting building.
  

18                I have a letter for the record, which I'll
  

19    submit after.  Somehow I got the staff report on the
  

20    23rd, and a letter to the record requires a seven-day
  

21    advance.  So the math didn't work, so I couldn't get
  

22    the letter into your packet because I only had six
  

23    days.  So I won't completely read my letter.  It's a
  

24    little more intricate than what my comments are here
  

25    today.
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 1                I think you need to take a close look at
  

 2    just how big this building is.  Perhaps you've seen
  

 3    the story poles.  42 feet plus a rooftop deck is a
  

 4    very large building on that block.
  

 5                I'm certainly not suggesting the property
  

 6    owner -- the applicant needs to build a building
  

 7    that's my size or anything close to that.  But if you
  

 8    look at The Kneadery and the Leadville Plaza and you
  

 9    look at the other buildings on the block, the scale is
  

10    considerably lower.  So the ability to find
  

11    compatibility, which is in your design review
  

12    standards, I think, is difficult.
  

13                I -- I was calling it a "bonus" in my
  

14    letter, but the FAR exceedance, I -- I think, is a
  

15    little backward.  I think you need to look at the
  

16    design before you approve an FAR exceedance because I
  

17    think it's the FAR exceedance that creates the size,
  

18    which also creates the bulk, which also creates the
  

19    difficulty to provide relief.  It creates flat facades
  

20    on -- on -- on street-side -- from street-side
  

21    perspectives.
  

22                I do agree with the staff that the Second
  

23    Avenue -- the Second Street facade that has windows
  

24    that look into blank spaces or even art walls or
  

25    stairwells completely flies in the face of what the
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 1    Ordinance demands.  And the Ordinance demands that you
  

 2    make a positive finding on that circumstance or that
  

 3    the project is either denied or has to be redesigned.
  

 4    So I think you need to take a very close look at that.
  

 5                The transformer thing, I think you'll
  

 6    figure that out; right?  It's probably not in the
  

 7    right place.
  

 8                I think the -- I've worked with Nicole.  I
  

 9    think she's very talented.  I -- I think they're
  

10    hamstrung by trying to create too much square footage
  

11    inside the space.  I think that's what's created the
  

12    size.  That's the request for FAR exceedance, and I
  

13    think that's what's tainted the ability to create
  

14    the -- the bulk relief and the undulation in the
  

15    building.
  

16                So I -- if you could look at it just from
  

17    a big perspective -- in my letter I went to the extent
  

18    of citing the Ordinance and the standards for your
  

19    review.  So if you feel like checking that out, that
  

20    would be great.
  

21                I do think this requires more hearings.
  

22    You know, I got the -- I got the staff report last
  

23    week, the day before Thanksgiving.  Friday was a
  

24    holiday.  Today, at 4:30, we have nobody commenting.
  

25    You know, this is a big building in this -- in this
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 1    town.  I can't believe nobody has shown up to say
  

 2    anything.  I think it's just being found out.
  

 3                I do know that other people within the
  

 4    block ask me, "Hey.  What's going on?"  So people
  

 5    don't totally know yet.  So I hope you wait and get
  

 6    some more public -- public response.
  

 7                From a functional perspective, there's two
  

 8    garages.  One's a side-by-side.  That's got to be the
  

 9    penthouse garage; right?  Nobody's buying the
  

10    penthouse without a two-car garage.  And you've got a
  

11    tandem.  That's probably the big unit on the second
  

12    floor.
  

13                I've been functioning out of that alley
  

14    for a long time.  I -- I almost took video of the
  

15    delivery trucks pulling through today.  The guy in the
  

16    tandem place is going to have a really hard time
  

17    figuring out how to get out of his garage, especially
  

18    the one that's already blocked in.  So we've got some
  

19    functional issues on the parking.
  

20                I appreciate the comment of, "Where are
  

21    the other people going to put their car?"  You know,
  

22    at this point, we've got six or seven spaces off the
  

23    alley, which we let people use at night.  You know, we
  

24    let the Wiseguy delivery guy park in our spaces at
  

25    night.
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 1                Right now, this lot is bollarded off so
  

 2    there is no parking.  So people do excess park in our
  

 3    space, which is fine with us when we're not using it.
  

 4    But when this building is built, there's not going to
  

 5    be any parking.
  

 6                So you can go to East Avenue, which I've
  

 7    had to do on occasion because other people are parking
  

 8    in my parking.  You can't find a space there either.
  

 9                And when it snows, I'm not sure where
  

10    anybody's going to go.  So I think that's kind of a
  

11    problem.
  

12                The other thing -- when it comes to
  

13    deliveries, you've got three restaurants delivering
  

14    out of that alley and a -- and a couple of dumpsters.
  

15    So there's a lot of action back there, as far as
  

16    circulation.
  

17                I would like the City to take a look
  

18    at -- since this is the first new development on that
  

19    alley at the -- at the power poles and lines through
  

20    there.  It would make it much better to take the poles
  

21    and the lines out.  I've seen the lines come down with
  

22    trucks and the power poles encroach into the alley.
  

23                I'm not suggesting that the applicant has
  

24    to shoulder the cost.  I would think that if they
  

25    fronted it or you used some of the funds from the
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 1    Idaho Power Franchise Agreement to bring the rest of
  

 2    the lines down.  That might make sense because they've
  

 3    got to go underground -- or I'd be happy to
  

 4    contribute.  I think that the whole alley would
  

 5    probably like to see that done, and I know that's a
  

 6    priority in the city and has been for years.
  

 7                I made the same comment in my letter about
  

 8    snow and rain.  We all know that the snow overlaps,
  

 9    and there are areas of the sidewalk there that are
  

10    completely uncovered, and it's coming from 42 feet.
  

11    So you wouldn't want to get hit with a piece of ice
  

12    with no coverage.  So you might want to see it step
  

13    back.
  

14                Right now, this building
  

15    footage -- lot -- floor-by-floor, are very identical.
  

16    It's a box.  So if you set things back, you can
  

17    prevent that from happening.
  

18                I was curious to see the staff's review
  

19    under the new Ordinance because I think that's
  

20    important that we take a look at that.  Under the new
  

21    Ordinance, there'd need to be 900 square feet more of
  

22    retail space, which, I think, is the direction the
  

23    City is trying to take things.
  

24                That's the first thing I noticed here, is
  

25    you've got an 11,663-square-foot building with
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 1    1,306 feet [sic] of retail in a verily -- very
  

 2    highly-trafficked, retail area, where the City's
  

 3    trying to promote commerce.  That's 11 percent of the
  

 4    total, not a big number.
  

 5                This is, really, a -- a residential
  

 6    project.  It's got a little bit of retail, but
  

 7    certainly not what the City's looking for; right?
  

 8    They're looking for more.
  

 9                I like the fact that they've set it up so
  

10    there can be smaller retail units.  I think that's
  

11    appropriate.  It makes total sense.  I just think
  

12    1,300 feet is not a whole lot for what we're trying to
  

13    accomplish in town here.
  

14                I would say that the interesting part of
  

15    all these applications -- and I appreciate you for
  

16    sitting here.
  

17                And Number 5 on the screen is -- this is
  

18    my pep-talk part of the -- part of the presentation
  

19    here -- is that staff can review -- you can check to
  

20    see that it's exactly the right height.  You can meet
  

21    the setbacks, but design review is up to you guys;
  

22    right?  And if it's not right, if it doesn't meet the
  

23    standards, you've got to redesign.  You can't fix it
  

24    after it's built.
  

25                So I implore you to take a closer look at
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 1    the size, the mass, the bulk, and the FAR exceedance.
  

 2    I don't ever see that the FAR -- FAR exceedance, for
  

 3    the purpose of housing, which is noble, is worth a
  

 4    building that's out of scale, doesn't fit the
  

 5    neighborhood, the block, or the -- or the town.  And
  

 6    42 feet with a rooftop deck in that location is going
  

 7    to be big for a long, long, long time, and people are
  

 8    going to drive by and say, "Wow.  How did that get
  

 9    built?"
  

10                So I think you need to take a look at
  

11    whether the FAR exceedance is appropriate.  Getting
  

12    $400,000 in in-lieu funds isn't going to fix the
  

13    housing problem; right?  I applaud it, but it's not
  

14    going to fix the housing problem.
  

15                I -- I obviously don't expect this to be a
  

16    vacant lot or a small building.  I think these guys
  

17    will get it done, but I'd like to see you hold their
  

18    feet to the fire and get it right because you only get
  

19    one shot.
  

20                That's all I have.
  

21                Thanks.
  

22          CHAIRMAN MORROW:  Thank you.
  

23          DAVE HUTCHINSON:  Should I give you the letter
  

24    for --
  

25          CHAIRMAN MORROW:  Please.
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 1                Oh, Morgan will take it.
  

 2                Any other public comment?
  

 3                Okay.  Seeing none.
  

 4                I will close public comment, and we can
  

 5    discuss among the Commissioners.
  

 6                If you guys have deliberation, questions.
  

 7    What do -- what do you think?
  

 8          COMMISSIONER CORDOVANO:  I wanted to -- I kind
  

 9    of wanted to --
  

10          CHAIRMAN MORROW:  Oh, wait.
  

11          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

12          CHAIRMAN MORROW:  If you guys have questions, I
  

13    didn't have one.  I asked if there were questions for
  

14    the applicant.
  

15          COMMISSIONER CORDOVANO:  Oh.
  

16          CHAIRMAN MORROW:  Do you want to ask for --
  

17          COMMISSIONER CORDOVANO:  On -- about the
  

18    parking.
  

19          CHAIRMAN MORROW:  Yeah.  Great.
  

20          COMMISSIONER CORDOVANO:  I've got another
  

21    question about the CC&Rs.
  

22          CHAIRMAN MORROW:  Great.
  

23          MIKE CARR:  So...
  

24          COMMISSIONER CORDOVANO:  You've got to come up
  

25    to the --
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 1          CHAIRMAN MORROW:  Mike, you have to step to the
  

 2    mic and state your name for the record.
  

 3          MIKE CARR:  I'm sorry.
  

 4                Mike Carr.
  

 5                As I understand the Catch -- and I've
  

 6    talked to the Mayor about this before -- is that all
  

 7    the residents on their phones have a text notice that
  

 8    comes to them that they can move their vehicle to a
  

 9    designated parking spot for -- for snow clearance.
  

10                We would be more than happy to include
  

11    those people in that process.  I -- I'd be for
  

12    everyone doing it.  Neil kind of knows what I think
  

13    about parking, and maybe you've heard what I think
  

14    about parking.  So that is -- that would be our
  

15    intent.
  

16                And I think -- what I was going to say
  

17    when I got -- if I got a chance to get up here is, "I
  

18    think this is a really beautiful building."  And I
  

19    haven't seen anything like it.  It's not -- it might
  

20    be square, but it doesn't look square.  It's got a lot
  

21    of great setbacks.  It's got a lot of great features.
  

22    It's got a lot of great color.
  

23                I agree with you on the transformer.  I
  

24    mean, they could be covered, I bet.  This is the first
  

25    time I ever heard about them freezing.  If that's the
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 1    case, we will go on record, and we will take care of
  

 2    it within 72 hours of it being broken or frozen by
  

 3    the -- by the Council -- or by the -- Idaho Power.
  

 4                And there might be other ideas to screen
  

 5    it, but -- for us, the way the parking works and
  

 6    everything works, is if you make us move this -- the
  

 7    transformer, the parking ends up more towards the
  

 8    elevator and more towards the retail because you can't
  

 9    park them.  The tandem, instead of being towards the
  

10    north wall, now it has to be towards Second Avenue
  

11    [sic].
  

12                So if that makes sense to you, there's
  

13    sort of drawings on that that you could figure out,
  

14    but...
  

15                I appreciate your guys' time, and thank
  

16    you.
  

17          CHAIRMAN MORROW:  Thank you.
  

18                Other --
  

19          COMMISSIONER CORDOVANO:  I have a --
  

20          CHAIRMAN MORROW:  Go ahead.
  

21          COMMISSIONER CORDOVANO:  -- question.
  

22                Did anybody dig into the CC&Rs?  I was
  

23    wondering if short-term rentals were allowed in the
  

24    units.
  

25          MIKE CARR:  [Unintelligible].
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 1          CHAIRMAN MORROW:  Yep.
  

 2          COMMISSIONER CORDOVANO:  Thanks for coming back
  

 3    up and everybody for hanging tonight.
  

 4          MIKE CARR:  Okay.  Sorry.  I need to hear the
  

 5    question again.
  

 6          COMMISSIONER CORDOVANO:  Are short-term rentals
  

 7    allowed --
  

 8          MIKE CARR:  Well, that's --
  

 9          COMMISSIONER CORDOVANO:  -- or excluded by the
  

10    CC&Rs?
  

11          MIKE CARR:  -- up to the HOA -- right? -- as I
  

12    understand.  And currently, we don't have any owners
  

13    to have an HOA, so I don't think we have that answer.
  

14          COMMISSIONER CORDOVANO:  It's just a standard
  

15    issue, one that I -- that I always ask.  And I don't
  

16    know if I'm leaning either way on it.  Honestly, it's
  

17    just -- one of the only ways in Idaho to restrict
  

18    short-term rentals is on a declaration of the CC&Rs,
  

19    so I like to bring it up.
  

20                And then, also, further conversation.  You
  

21    know, I think short-term rentals are better in the
  

22    CC-1 and 2 than in neighborhoods.  So just throwing it
  

23    out there, food for thought.
  

24          MIKE CARR:  Well, yeah.  I mean, if a guy had
  

25    that big a place and it was sitting empty, it would be
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 1    better to have people in town being more active and
  

 2    spending more money in the city.  So...
  

 3          COMMISSIONER CORDOVANO:  Yeah.  And we do see a
  

 4    lot of these penthouses sitting quite empty.
  

 5                Another question.  Is the tandem parking
  

 6    for the penthouse or --
  

 7          MIKE CARR:  The tandem?
  

 8          COMMISSIONER CORDOVANO:  -- for the third floor?
  

 9          MORGAN LANDERS:  I believe that the --
  

10          MIKE CARR:  For the third floor.
  

11          MORGAN LANDERS:  Yeah.
  

12          COMMISSIONER CORDOVANO:  Yeah.  All right.  That
  

13    makes much more sense.  I was making sure we weren't
  

14    getting lost, that --
  

15          MIKE CARR:  And -- and, you know, one other
  

16    thing I wanted to say, Neil -- sorry -- is we've gone
  

17    through a lot of changes in this process that you
  

18    haven't seen, whether it was the roof, whether or not
  

19    we had to move the elevator, whether we changed the
  

20    parking, where we moved the transformer, how we did
  

21    the entrance to the basement, all these things -- I
  

22    mean, probably 20 or 30 things we've -- we've changed.
  

23                And to be honest with you, we've probably
  

24    spent -- you were bringing up money -- about that
  

25    homeowner who was spending money.  We've probably
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 1    spent 40 or $50,000 in design changes already on
  

 2    things that weren't codified, that were, "We want it
  

 3    this way," like the garbage.  That was new to us.
  

 4    That's not in the Code.
  

 5                It's like, "Where did this one come from?"
  

 6    And so -- "Oh, wow.  We've got to change this and
  

 7    change that."  It changes the whole building.
  

 8                So anyhow.  We've spent -- a lot of
  

 9    changes.  And I would appreciate you guys to consider
  

10    approving this project.
  

11                Thank you.
  

12          MORGAN LANDERS:  And just to clarify, based on
  

13    the condominium plat, the tandem is for the larger
  

14    unit on the second floor.  And so the -- the penthouse
  

15    on the third floor would have the --
  

16          CHAIRMAN MORROW:  Side by side.
  

17          MORGAN LANDERS:  -- side by side.
  

18                Mm-hmm.
  

19          COMMISSIONER CORDOVANO:  And the elevator lands
  

20    within the -- each unit, or is there a --
  

21          MORGAN LANDERS:  Yep, the elevator accesses the
  

22    upper floors.  Mm-hmm.
  

23          COMMISSIONER CORDOVANO:  And...
  

24          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

25          MORGAN LANDERS:  Is that your question?
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 1          COMMISSIONER CORDOVANO:  Yeah.  I was just
  

 2    seeing if it was --
  

 3          MORGAN LANDERS:  Seeing if --
  

 4          COMMISSIONER CORDOVANO:  -- going above and was
  

 5    going to have to go to Council, but it looks like, on
  

 6    the third floor, it lands in the unit -- or will there
  

 7    be --
  

 8          MORGAN LANDERS:  Yeah.  There's -- there's no
  

 9    requirement for --
  

10          COMMISSIONER CORDOVANO:  -- an external?
  

11          MORGAN LANDERS:  -- Council to approve any of
  

12    the additional pertinences on the rooftop because they
  

13    meet all of the provisions for setback and height
  

14    overruns for elevators and stairwells.
  

15          CHAIRMAN MORROW:  Brenda, do you have --
  

16          VICE CHAIRMAN MOCZYGEMBA:  No.  I have no more
  

17    questions.  I don't have questions, but, I
  

18    guess -- general comments.
  

19                I think this is a -- a pretty good-looking
  

20    project.  In walking around the story poles today,
  

21    there is a very clear discrepancy in size of the
  

22    adjacent buildings, the adjacent buildings probably
  

23    being 1950s-type, single -- old, single-family homes
  

24    that may have been rehabilitated into offices and the
  

25    like.
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 1                So I definitely agree with Mr. Hutchinson
  

 2    on coming to grips with the overall scale.  But I
  

 3    think -- in the names of -- you know, our downtown
  

 4    being in evolution, so to speak, and -- and -- and our
  

 5    push towards a greater density in search of
  

 6    vitalities, I -- I think, that's the overall goal.
  

 7                So I think this will be a little bit of a
  

 8    sore thumb as -- as those things evolve in -- in the
  

 9    sense of scale, but I -- I think as -- in terms of the
  

10    building, I think it's a good mix of pieces and parts
  

11    and things that -- as Nicole said, that we haven't
  

12    seen of late, that don't trend super modern, but still
  

13    have a building that's -- that's relevant and, I
  

14    think, is fairly timeless.
  

15                I think there could be more to be done on
  

16    the -- the -- the shared-property-line wall,
  

17    the -- the party wall there.  I -- I think it's really
  

18    nice what's been done with the brickwork at the very
  

19    top parapet and then between the first and second
  

20    floors, whether that's a soldier course -- whatever it
  

21    may be, I think it would be interesting to see that
  

22    brought around that -- that shared wall, some sort of
  

23    brickwork.
  

24                Right -- right now, there's the kind of
  

25    four horizontal bands and then the one vertical band,
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 1    but maybe there's some additional brick detailing that
  

 2    could really help out there.
  

 3                And then in regards to the elimination of
  

 4    the window wells in the name of dark sky, I think -- I
  

 5    think we just need to pick our battles judiciously,
  

 6    you know, in our push for density and more units.  You
  

 7    know, in order to do that well and to have a
  

 8    well-marketed basement unit, it -- it means having
  

 9    window wells to bring light down in there.
  

10                And I think the point was made that, you
  

11    know, eventually that person goes to sleep.  Maybe
  

12    they're a night owl.  I don't know.
  

13                But, I mean, in the same vein, when one of
  

14    these windows above grade has its lights on -- or
  

15    maybe it's the retail display at night -- that's going
  

16    to shine light onto the pavers and then reflect into
  

17    the -- into the night sky.  So I -- I don't know that
  

18    I would hold a hard and fast line on that and -- and
  

19    would really appreciate window wells within these
  

20    basement units.
  

21                Let's see.  A couple other comments here.
  

22                And then I -- I appreciate the staff
  

23    taking the time to -- especially to compare this to
  

24    the Interim Ordinance.  I think this is a very good
  

25    example of the challenges that may be brought forth in
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 1    the future of projects that are under the analysis of
  

 2    the Interim Ordinance.  And I think what -- what we
  

 3    should maybe take -- take home from that, especially,
  

 4    is the 50-percent, ground-floor commercial.
  

 5                I mean, we can see just how much stuff has
  

 6    to be packed into the back of house, whether it's
  

 7    egress stairs or elevators or parking requirements.
  

 8                I mean, I think -- I think this unit is
  

 9    hitting on, you know, using small units to not have
  

10    a -- a parking count, and then four cars, I -- I
  

11    think, would be the minimum, whether it's -- whether
  

12    it's two units that are above that 2,000 square feet,
  

13    that have the two-car parking, or whether it's several
  

14    units at -- that demand the one-car parking.  I think
  

15    most of these buildings are going to have the
  

16    four-parking load.
  

17                So I think that's going to be something
  

18    that's going to be challenging for these projects to
  

19    come, so I'd like staff to keep a close eye as we keep
  

20    getting more applications -- how that's comparing to
  

21    that 50 percent.
  

22                And I think that's in direct response as
  

23    well.  You know, I think there's criticism that this
  

24    project only has the 12-percent of commercial.  But,
  

25    again, I -- I think that's just a result of the stuff
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 1    that has to happen on the -- on the -- the ground
  

 2    floor, back of house.  I just don't see an
  

 3    alternative, short of coming up with office space on
  

 4    the second floor and eliminating a, you know, unit's
  

 5    square footage up there.
  

 6                And then, I guess, that can kind of segue
  

 7    into this transformer.  Yeah.  These things are
  

 8    unsightly no matter what -- what you do.  And you
  

 9    always hate the day when Cyndi Bradshaw calls you and
  

10    says you have to have a transformer on your site
  

11    so -- and what to do about it because, again, the
  

12    alley is stuffed with stuff, dumpsters, and parking
  

13    meters.
  

14                I don't know that a -- a metal screen is
  

15    necessarily the answer because -- what's -- what's
  

16    uglier, the sight of a green box or the sight of a
  

17    metal screen?  So I don't know that there's a solution
  

18    there.
  

19                I -- I -- I struggle, and -- and I also
  

20    struggle with what exactly Idaho Power would like to
  

21    do.  I think, on the Westcliff Townhomes development,
  

22    we talked about plantings, but then they also had
  

23    restrictions on the plantings.
  

24                Was that true, Morgan?
  

25          MORGAN LANDERS:  Yeah.  So I think where we've
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 1    landed with Idaho Power is the 3-foot clearance and
  

 2    then the landscaping, the non-combustible landscaping.
  

 3    So I think that's the key for them, is that it's
  

 4    really hardy, you know, something that can't easily
  

 5    catch fire.  And then that can be on three sides, and
  

 6    then it opens interior to the development.
  

 7            So one of the things that we'll need to shift
  

 8    on this -- I believe, right now, it opens to the
  

 9    Second Street side.  So perhaps there's a pivot of the
  

10    transformer to the alley side, and then that
  

11    landscaping can kind of be a bit more effective.  And
  

12    I think staff would appreciate feedback from the
  

13    Commission on whether, you know, metal screening or
  

14    landscaping, you know, is preferred on that piece.
  

15          VICE CHAIRMAN MOCZYGEMBA:  I guess my -- my
  

16    preference is always for landscaping.  I -- I think
  

17    these transformers go away at the end of the day.  You
  

18    know, being right next to the Mindbender [phonetic]
  

19    building, that transformer's right on the corner of
  

20    the street.  It does have metal screening.  But I
  

21    think where there is metal screening, there are
  

22    transformers.  It -- it just kind of is -- in my mind.
  

23                So as far as applicant feedback, I guess
  

24    if -- if there could be planting there versus the
  

25    screen, that would be my preference.  But, again,
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 1    I -- I don't think moving the building around to try
  

 2    to get this into the building -- I think there's
  

 3    always safety concerns -- to your question,
  

 4    Susan -- of not putting it in the basement.
  

 5                But even if you put it under an overhang,
  

 6    I believe there's still fire requirements in case the
  

 7    thing blows up.  So, to me, the -- the perimeter
  

 8    is -- is the most appropriate.
  

 9          CHAIRMAN MORROW:  Comments?  Questions?
  

10          COMMISSIONER PASSOVOY:  I don't have anything
  

11    additional at this time.
  

12                I told you the question was naive.
  

13          CHAIRMAN MORROW:  Tim?
  

14          COMMISSIONER CARTER:  Are we deliberating?  Are
  

15    we through questions, or are we deliberating?
  

16          CHAIRMAN MORROW:  Questions, deliberation.  If
  

17    you have specific questions -- otherwise, I think,
  

18    we're kind of entering deliberation here.
  

19          COMMISSIONER CARTER:  Let's see.  I was
  

20    interested in Mr. Hutchinson's suggestion about
  

21    undergrounding the power lines.  And, you know, I am
  

22    curious to hear from staff about how that process
  

23    would work and how -- you know, whether that process
  

24    would be tied to approval of this building in some way
  

25    or whether that's a process that's entirely
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 1    independent.
  

 2                I think --
  

 3          MORGAN LANDERS:  That's --
  

 4          COMMISSIONER CARTER:  Doing the undergrounding
  

 5    the power lines, staff, can you talk a little bit
  

 6    about that?
  

 7          MORGAN LANDERS:  I sure can.
  

 8                Thank you, Tim.  And --
  

 9          COMMISSIONER CARTER:  Is URA fundage -- funds
  

10    available?  That's another part of the question.
  

11                So go ahead.
  

12          MORGAN LANDERS:  That's correct.  So it's my
  

13    understanding that the power lines that run through
  

14    the alley here are serving multiple properties.  So we
  

15    always have the requirement, as part of design review,
  

16    that all services that are serving the development
  

17    need to be underground.
  

18                There was an aboveground power line that
  

19    served this property directly, kind of at the
  

20    midpoint, I think, that was shown on the survey, but
  

21    that was actually removed and relocated, I believe,
  

22    last year.  And so if there were to be an
  

23    undergrounding of power lines here, that would need to
  

24    be more of a collaborative process and project with
  

25    multiple property owners.
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 1                And the URA is where the City funding
  

 2    comes from, from that.  It's my understanding that,
  

 3    right now, the URA is holding off on funding projects
  

 4    like that until they understand what their investment
  

 5    may be for the First and Washington project.  So it's
  

 6    always something that -- a conversation can be had,
  

 7    but -- not quite sure what the availability of that is
  

 8    and how quickly something like that could happen.
  

 9          COMMISSIONER CARTER:  So two questions that come
  

10    from that.  What about the Idaho Power franchising
  

11    fee?  Is that money available for undergrounding?
  

12                And then, just to clarify, are you saying
  

13    that this sort of undergrounding process is intended
  

14    to happen piecemeal as buildings get redeveloped along
  

15    alleyways like this?  Each building is required to
  

16    underground their power, and that's sort of the
  

17    process that the City is work -- is -- is relying on
  

18    at this point?
  

19          MORGAN LANDERS:  Yes.  It's been a bit of a
  

20    blend over the past couple of years.  So if you all
  

21    recall, in the project that we had up on the corner of
  

22    8th and Washington, there was actually a collaborative
  

23    effort that was initiated by a previous developer to
  

24    do some undergrounding kind of proactively with the
  

25    Urban Renewal Agency, to do that ahead of some of
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 1    those projects going through.  So it does kind of all
  

 2    happen a bit differently and depends on availability
  

 3    of funds.
  

 4                Tim, I don't know the answer to your
  

 5    question regarding the franchise fees.  I have to talk
  

 6    with Susanne [phonetic] about that, and I could come
  

 7    back to you all with some more information.
  

 8                But I think it -- at its core, we do make
  

 9    sure that each individual project is independent and
  

10    underground; right?  So if there are above-ground
  

11    lines that serve the property, those do have to be
  

12    relocated.
  

13                But when it comes to undergrounding of
  

14    more extensive power lines that maybe service multiple
  

15    properties in, you know, the full extent of an alley,
  

16    that usually is a much more extensive process, kind of
  

17    outside of the design-review process.
  

18          COMMISSIONER CARTER:  Okay.  Thank you.
  

19                Let's see.  Another question I
  

20    have -- looking at the rail -- looking at the two
  

21    patios that are on the front corner of this
  

22    building --
  

23          MORGAN LANDERS:  Mm-hmm.
  

24          COMMISSIONER CARTER:  -- currently the railings
  

25    are -- are -- are open railings, are see-through
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 1    railings.  Can staff just clarify, you know, if, at
  

 2    some point, a homeowner wanted to close those off for
  

 3    privacy, does that -- does that need to come back in
  

 4    front of design review?
  

 5          MORGAN LANDERS:  Yes, that would be considered a
  

 6    design-review change.  Our design-review criteria
  

 7    outlined some things that are acceptable to be done
  

 8    from an administrative-approval standpoint.  In
  

 9    general, a change like that, staff would see it as
  

10    substantial enough to where it would come back to the
  

11    Planning Commission.  We likely would not make that
  

12    determination administratively.
  

13                And so that would be -- you know, any
  

14    change to railings, doors, windows, things like that
  

15    would -- would trigger at least an
  

16    administrative -- if not a public hearing at design
  

17    review.
  

18          COMMISSIONER CARTER:  So staff makes the
  

19    determination of whether that's an administrative
  

20    decision or it needs to come back in front of the
  

21    Commission; is that right?
  

22          MORGAN LANDERS:  Yes.  And I believe the
  

23    practice has been that -- if we are making an
  

24    administrative determination on something that is of
  

25    substance, that the Planning Commission is notified of
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 1    that so that you all can provide any feedback on
  

 2    whether you feel comfortable with that administrative
  

 3    determination or not.
  

 4          COMMISSIONER CARTER:  Got it.
  

 5                Thank you.
  

 6          MORGAN LANDERS:  Mm-hmm.
  

 7          COMMISSIONER CARTER:  Let's see.  I'll just
  

 8    speak a little bit to the building.
  

 9                I know this team's been at it for quite a
  

10    while, so I'm happy to see that you guys have gotten
  

11    to this point, and it's nice to see the building.
  

12                I, too, think that it's a -- a -- think
  

13    that it's a -- a good-looking -- it's an attractive
  

14    building.  There's some design elements that are
  

15    appreciated.  It's nice to see the brick and the
  

16    stonework.  It's nice to see the cornice work at the
  

17    top.  I appreciate that.
  

18                The -- sort of the comments about the
  

19    program of the building and, you know, this being a
  

20    residential building with some commercial on the first
  

21    floor, you know, I certainly hear that.  And, you
  

22    know, this -- this is going to be one of those
  

23    buildings that's going to be in town for -- for quite
  

24    a while.
  

25                I mean, you know, when you look at old
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 1    pictures of Ketchum and there's a bunch of little
  

 2    houses and then -- you know, there'll be the Lane
  

 3    Mercantile building or, you know, there'll be some
  

 4    large buildings in sort of random places around town
  

 5    that you -- you know, on those old pictures.  And, you
  

 6    know, this is going to have a little bit of that feel.
  

 7    It's going to be a building that, you -- you know, is
  

 8    going to sort of anchor that corner for a long time to
  

 9    come.
  

10                And, you know, what makes a building a
  

11    successful building is a -- it -- you know, a building
  

12    that's -- you know, that adds to the streetscape of
  

13    town, that adds to the fabric of town is a -- is sort
  

14    of a tough thing to put your hands on.  You know, what
  

15    does work and what doesn't work, is hard -- it's hard
  

16    to -- to figure out, exactly.
  

17                The -- you know, I don't think that the
  

18    residential component of a building like this is what
  

19    is going to make it a -- you know, a beloved building
  

20    or an iconic building or a -- or even a -- you know, a
  

21    building that -- you know, a building that's -- that's
  

22    known or has character or that people would think is
  

23    like a real positive part of town.  It -- it's kind of
  

24    the street aspect of the town.  It's the street aspect
  

25    of the building that does -- I think, that does that.
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 1                You know, what -- what kind of businesses
  

 2    are attracted to go into a building like this?  You
  

 3    know, are -- are they businesses that are successful
  

 4    because the spaces are really, you know, well thought
  

 5    out and they work and there's a lot of support for
  

 6    those businesses in the back?  You know,
  

 7    it -- it -- it's hard to figure out.
  

 8                But, you know, certainly, I would think
  

 9    that putting the resources that, you know, the
  

10    design -- that the development team is going to put
  

11    into this -- you know, hopefully, that -- there's
  

12    a -- there's an intent.  I mean, obviously, there's a
  

13    financial component to this, but there's also an
  

14    intent to, you know, add something to the town.
  

15                And so, you know, that's kind of how I
  

16    think about the comments that staff has put out about
  

17    the activation on Second Street and the
  

18    corner-stairwell issue.  And I -- I understand why the
  

19    design team has done that.  I mean, it -- it is a
  

20    creative way to get light down into the basement, that
  

21    basement unit.  It's -- it -- so I -- you know, I -- I
  

22    understand that.
  

23                It feels like, you know, the corner of a
  

24    building like this on a corner lot is -- is such an
  

25    important part of what the -- the character of that



Audio Transcription - Hearing - November 29, 2022
P22-035 / P22-035A - 200 N Leadville Ave

63

  

 1    building, and it seems like a big risk to put a
  

 2    stairwell on such an important aspect of a building
  

 3    like this.
  

 4                You know, I agree that the windows through
  

 5    there and the art in the back will create some
  

 6    interest.  And, you know, I don't think that it's a
  

 7    completely-flawed plan, but it does -- you know, it
  

 8    feels like it's quite a risk, is -- that -- that
  

 9    is -- you know, when I think about it, like that's
  

10    such an important element to the building.
  

11                So, you know, I -- I hope that -- you
  

12    know, I hope that -- I don't know what other -- you
  

13    know, what other options there are, and there's always
  

14    other options.  It's give and take.
  

15                You know, this is -- this building is
  

16    maxed.  You know, we -- this is maxed out.  I mean,
  

17    it's 2.0 FAR.  So, you know, the challenges come with
  

18    trying to squeeze everything into it, is what -- is,
  

19    you know, creating some of the constraints about the
  

20    stairwell, the constraints about the -- the
  

21    transformer.
  

22                And so, you know, maybe part of the
  

23    solution to try and figure out how to make those
  

24    things work is to back off on the max -- maximizing a
  

25    little bit, you know, not being -- I -- you know, I
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 1    know the design team has been through a bunch of
  

 2    iterations on this and a lot of thoughts, and there's
  

 3    a huge history to why things are the way they are.
  

 4                So, you know, just looking at it for the
  

 5    last few days since we got the staff report -- I don't
  

 6    pretend to be able to figure it all -- figure it all
  

 7    out and have the solutions.
  

 8                But, you know, seeing what we have here,
  

 9    you know, I can't help but just have -- that stairwell
  

10    in that corner, which is such an important element of
  

11    the building, that just -- I can't -- I can't help but
  

12    comment on that.  Otherwise, it's a -- I think it's
  

13    a -- it's got some really beautiful design elements to
  

14    it, and the wall -- you know, the party wall on
  

15    the -- the north wall, the map is a great touch.
  

16                You know, maybe a little more -- you know,
  

17    that is likely -- that wall's likely, potentially, to
  

18    stay that way for a long time, and so -- maybe a
  

19    little more touch on that, some -- some more design
  

20    elements on that wall would be something to -- to look
  

21    at.
  

22                That's all I've got for the moment.
  

23          CHAIRMAN MORROW:  Thanks, Tim.
  

24                I just -- since -- echo some of these
  

25    things.
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 1                I think we should definitely ask the URA
  

 2    to look into this, not just for this building, but for
  

 3    the whole alley.  Obviously, Mr. Hutchinson says it's
  

 4    a busy alley.  A lot of people use it.  There's a lot
  

 5    going on.  There's a hole.  So as we do this, maybe
  

 6    this is a good way to get them started on
  

 7    undergrounding the -- the -- the power in the alley.
  

 8                I like the light wells.  I think if you
  

 9    live in the basement, it's important to have some
  

10    light.  If you eliminate them completely, I think it's
  

11    a problem.  I don't think they're going to be
  

12    really -- you -- you know, maybe use a glass block or
  

13    something that keeps some of the light from coming
  

14    out.  I -- I -- I don't know.
  

15                Maybe there's a different option than just
  

16    clear glass to bring light down there, but to keep
  

17    the -- the amount -- but I think it's better to have
  

18    light in a basement unit than worry too much about the
  

19    dark sky on that corner, under that building.
  

20                I agree with Tim on the stairway.  I don't
  

21    know where else it could go, but I'd love to -- even
  

22    if it went from the other side, I'd love to see it
  

23    move away from the corner.  It kind of just -- and it
  

24    just doesn't sit right on the -- on the very corner of
  

25    the building.
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 1                If it ends up that way, that's -- that's
  

 2    where it is, but I think it would be interesting to
  

 3    see it somewhere else.  And I agree that it's a really
  

 4    large building.  It would be nice if the top floor
  

 5    would step back a -- a little -- I know -- again, not
  

 6    required, but -- you know, to fit into that because
  

 7    the houses across the street are historic.  My guess
  

 8    is they're not going anywhere.  The [unintelligible]
  

 9    building probably isn't going anywhere.  You know,
  

10    the -- the small buildings surrounding it aren't going
  

11    anywhere until someone buys the Vintage lot and builds
  

12    on that corner.
  

13                We -- we're going to see a small -- so
  

14    anything they could do -- they've done a nice job, but
  

15    anything additionally to reduce the mass and feel of
  

16    that building -- but in the long run, that's the size
  

17    you're allowed to build.  That's what the town's going
  

18    to end up at.
  

19                You know, it's -- it's -- I -- I -- I like
  

20    the addition of the unit.  I like the -- I also would
  

21    like to see more retail on the first floor, but, you
  

22    know, it's a -- it's a collaboration of, "What can we
  

23    do," "What can't we do?"
  

24                I do think it is kind of massive.  It
  

25    would be nice if it had a little more undulation to
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 1    it, but those are the -- those are the -- the comments
  

 2    I have.
  

 3                The -- the -- we're stuck with Idaho Power
  

 4    and what they say.  I'd like to see landscaping.  I
  

 5    don't think the metal grates are that -- that bad,
  

 6    but, you know, you're probably less likely to have the
  

 7    landscaping damaged by Idaho Power.
  

 8                So I -- I'm okay with -- with -- with most
  

 9    of what's going on here.  I'd like to see if it's
  

10    possible to make a few of these changes to make the
  

11    building feel a little less bulky in its -- on its
  

12    corner and to really respect that corner, but those
  

13    are my -- my feelings.
  

14                Please.
  

15          SUSAN PASSOVOY:  Okay.  I just -- after
  

16    listening to some of these comments, I guess my
  

17    question is for staff.
  

18                When I was representing developers, I
  

19    hated people on planning commissions who did this,
  

20    but --
  

21          CHAIRMAN MORROW:  Now you get to be that person.
  

22          SUSAN PASSOVOY:  -- so I'm very empathetic, and
  

23    I -- I ask your, you know, forgiveness ahead of time.
  

24                But did you explore with the applicant
  

25    taking that staircase, moving it back, so the entrance
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 1    into the basement unit came out of the same foyer as
  

 2    the entrance to the upper units and having the retail
  

 3    be right on the corner?
  

 4                I don't -- I'm -- I'm not looking at the
  

 5    configuration of the subterranean -- the whole concept
  

 6    of a basement unit freaks me out, but that's a whole
  

 7    other issue.
  

 8                But I don't remember what the -- and I
  

 9    don't have that one in front of me, the configuration
  

10    of the subterranean unit and how the access to that
  

11    unit through the stairwell would be affected if it
  

12    were moved -- let's see.  I guess that's east -- and
  

13    then had the -- the retail be on the corner.  Did you
  

14    guys take a look at that?
  

15          MORGAN LANDERS:  Yeah.  So in the very first
  

16    round, we went through two rounds of department review
  

17    on this project before bringing it to you all, and
  

18    staff made that comment twice.  We did pry -- try and
  

19    make some recommendations to the applicant on things
  

20    to consider.  Ultimately, we -- we do leave it to them
  

21    to kind of try and figure out what the solutions are.
  

22                They represented that there was an
  

23    evaluation of moving that stairwell.  I think, even
  

24    prior to their submittal of their application, their
  

25    original proposal, when they came in for kind of
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 1    preliminary discussions with staff, showed the
  

 2    stairwell on the Leadville side of the project.  And
  

 3    so we -- we were pretty strong with them -- that that
  

 4    would be even -- a less desirable location.
  

 5                The applicants retained that moving that
  

 6    stairwell entrance to the middle portion of the
  

 7    building would ultimately, then, end up kind of
  

 8    reevaluating where that residential unit is in the
  

 9    basement and potentially lose other opportunities for
  

10    that natural light.
  

11                So I think having it along that area, you
  

12    know, certainly has some implications.  We did ask
  

13    them to evaluate it, and you all could certainly ask
  

14    them to take another stab at that.
  

15          CHAIRMAN MORROW:  Thank you.
  

16          COMMISSIONER CORDOVANO:  I think we're right
  

17    about the staircase.
  

18                And I -- I feel for the applicant team,
  

19    and I'd like to get to a place where we see
  

20    scratch-ups of buildings before they even get that far
  

21    for some sort of predesign because I'm sure members of
  

22    the staff feel the same -- of going through all the
  

23    full swings that everybody goes to get here, and then
  

24    you've got to hear some wild advice from a guy like
  

25    me.  So I feel for you on that.
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 1                I -- there's a couple things in the
  

 2    right -- the right direction and a couple things in
  

 3    the wrong like -- you know, do we even -- what if the
  

 4    basement unit went away, and you put that on the
  

 5    second floor?  I'm sure you thought about that, but
  

 6    single lots are hard to work with.
  

 7                And I'd like to see it stepped back.  It's
  

 8    kind of a blank wall on the north edge, and it's going
  

 9    to be a tall shadow caster for a while.
  

10                And I think that this street will be
  

11    retail down the road.  And I think one or two of those
  

12    other lots could turn into something like this in the
  

13    near future, and we need to start forecasting that as
  

14    a main street to get back to Aroma, or Birch
  

15    [phonetic], or Lee Gilman -- whatever -- some of the
  

16    other stores down by Village Market.
  

17                I'm kind of torn on this one, where to go.
  

18    The percentages are so small for retail, but there is
  

19    a step in the right direction there.  But just looking
  

20    at the penthouse with four bathrooms up there, it's
  

21    just like -- seems like a partition wall could be
  

22    thrown in and an extra kitchen wouldn't be that
  

23    expensive to get a more diverse unit mix.
  

24                Whether or not -- it meets the Code or
  

25    not, I'd almost be inclined to throw out a, "Nay," and
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 1    still try to get invited to a party at the hot tub
  

 2    once it goes up.  So I'm pretty torn.
  

 3          CHAIRMAN MORROW:  Thank you.
  

 4                So --
  

 5          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

 6          MORGAN LANDERS:  Well --
  

 7          CHAIRMAN MORROW:  No.
  

 8                It's okay.
  

 9          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

10          CHAIRMAN MORROW:  Tim, do you have anything
  

11    else?
  

12          COMMISSIONER CARTER:  No.  I mean, I
  

13    guess -- you know, we've got to decide what to do
  

14    here.  Do we want -- you know, do we want to see this
  

15    again?  So, you know, at -- I do -- you know, the lack
  

16    of public comment is a -- was a -- that's a, you know,
  

17    interesting point.
  

18                This is a -- a building in town.  I mean,
  

19    just for the -- just to give it a little bit of time
  

20    to sort of marinate and hear a lot -- you know, some
  

21    more of -- the residents in town have to say, you
  

22    know, I certainly wouldn't be against that.
  

23                I mean, I know this project's been in the
  

24    works for a long time, but, you know, I do agree that
  

25    these buildings -- you know, these are pretty
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 1    permanent structures.  And so just taking a little bit
  

 2    of time to get it right is -- you know, taking the
  

 3    time to get it right is -- is -- certainly feels like
  

 4    a good idea.
  

 5          CHAIRMAN MORROW:  I -- I'd have to agree, and
  

 6    I -- and I'd say, at least, because this is a meeting
  

 7    on the 29th -- or not -- you know, we have another
  

 8    meeting coming up in a week or two weeks or -- you
  

 9    know, we -- we're pretty close.  So if we brought it
  

10    back, we could bring it back quickly.  We're not going
  

11    to require --
  

12          MORGAN LANDERS:  Well, let me --
  

13          CHAIRMAN MORROW:  -- [unintelligible].
  

14          MORGAN LANDERS:  Let me chime in on that --
  

15          CHAIRMAN MORROW:  Okay.
  

16          MORGAN LANDERS:  -- if I can.
  

17                So the application that you have in front
  

18    of you on December 13th is the design-review
  

19    application for the Harriman Hotel.  So we were
  

20    holding that meeting and not really bringing other
  

21    things in to you because that's going to be pretty
  

22    robust for you all.
  

23                You have a couple of options.  I think
  

24    the -- we would like to get some direction on whether
  

25    you want to see some of these changes.  Staff
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 1    certainly is supportive of that.
  

 2                There's a meeting on January 10th, which
  

 3    would be your next regular meeting.  If you all wanted
  

 4    to, you could hold a -- a second meeting in December,
  

 5    although you are butting up against the holidays a
  

 6    bit.  So that option would really be December 20th.
  

 7    So those are kind of the options ahead of you.
  

 8                Regardless, staff doesn't -- didn't
  

 9    provide any conditions of approval for you this
  

10    evening, so we would need to come back to you with any
  

11    of those conditions of approval anyway for discussion
  

12    to make sure that you believe that they addressed all
  

13    of the concerns and things like that.  So I think
  

14    there's certainly at least one more step in the
  

15    process before full approval can be done.
  

16          CHAIRMAN MORROW:  So then we're really not -- if
  

17    we push it to the next meeting, then we're -- or the
  

18    meeting after -- whatever -- then we're really
  

19    not -- you'd have to come back anyway before they
  

20    could start?  So we -- we'd give Nicole at least a
  

21    small chance to -- I don't know -- listen to what we
  

22    said and see if there's a way to do some of those
  

23    things?
  

24          MORGAN LANDERS:  Yeah.  And it -- and it's up to
  

25    you all on whether you want to hold a second meeting
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 1    in December or not, ahead of the holidays.
  

 2          COMMISSIONER CORDOVANO:  Is there any
  

 3    deliberation or direction that the staff can provide
  

 4    towards payment of the in-lieu fee versus construction
  

 5    of a unit?
  

 6                If we're taking 400k -- theoretical "we,"
  

 7    that is -- if there's a $400,000 payment for the
  

 8    in-lieu -- and the market rate for a condo,
  

 9    apparently, is about the same as that right now
  

10    too -- would there be a push to get it built or -- you
  

11    know, does the -- did the applicant come forward with
  

12    that as their preference, or were they steered in that
  

13    direction?
  

14          MORGAN LANDERS:  Yeah.  Let me give you a little
  

15    bit of background.
  

16                So the way that the Code is written around
  

17    the density-bonus program is that there are certain
  

18    avenues by which they comply with the mitigation as
  

19    a -- by right.  So that is on site, off site, or the
  

20    payment in-lieu.
  

21                So right now, City Council has generally
  

22    said that an in-lieu payment is something that they're
  

23    accepting of at this current moment in time because
  

24    our in-lieu fund is fairly low from a balance
  

25    standpoint.
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 1                And so I think that there is some support
  

 2    for us to kind of rebuild those funds because we don't
  

 3    know whether we're going to have dedicated funding for
  

 4    housing programs moving forward.  So right now, that's
  

 5    some of the discussion that they've been having;
  

 6    right?  When we bring the FAR Exceedance Agreements,
  

 7    we try and kind of take the temperature on -- on
  

 8    whether those are -- you know, we're headed in the
  

 9    right direction or not.
  

10                So right now -- City Council was accepting
  

11    of the in-lieu payment for this project, I think,
  

12    partly because of where our current fund balance is,
  

13    and then we have other projects in the pipeline that
  

14    are building on-site units as well.  So it seems to be
  

15    a bit of a blend, just kind of taking into context
  

16    everything we have in the pipeline.
  

17          COMMISSIONER CARTER:  Can you -- sorry.
  

18                Staff --
  

19          CHAIRMAN MORROW:  Go ahead.
  

20          COMMISSIONER CARTER:  -- can you just -- Morgan,
  

21    can you talk for a sec about, you know,
  

22    the -- the -- the order of things here feels different
  

23    than in the past, where the FAR Agreement has gone to
  

24    City Council.  And can you just talk about that.
  

25                And --
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 1          MORGAN LANDERS:  Sure.
  

 2          COMMISSIONER CARTER:  -- did City Council agree
  

 3    to an FAR of 2 -- FAR Exceedance Agreement of 2?
  

 4    Is -- is that -- you know, they did that before this
  

 5    project came to us; is that -- can you talk about that
  

 6    a little bit?
  

 7          MORGAN LANDERS:  Yeah.  So there has been a
  

 8    shift in that process, and part of the reason for the
  

 9    shift is that we started to see the City Council
  

10    shifting their policy direction a bit, to Spencer's
  

11    point on, "Do we want in-lieu?  Do we want on site,"
  

12    and particularly with the on-site units, was there
  

13    Category 4 -- or should the category-income levels for
  

14    on-site units be lower?
  

15                And so the feedback that we were getting
  

16    from the applicants is that, "Hey.  It'll" -- "it
  

17    would be much better to know, from a City Council
  

18    standpoint, where they want us to go on a project so
  

19    that we can continue to make those adjustments as we
  

20    go through the design-review process."
  

21                And so the structure of this program
  

22    definitely is a very challenging chicken-and-an-egg;
  

23    right?  There's no perfect way to do it.
  

24                How we tried to approach that -- is
  

25    that -- in the FAR Exceedance Agreement there's
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 1    provisions on how amendments should be made.  So, yes,
  

 2    they've -- preliminary said they will accept an
  

 3    in-lieu fee for a project of a 2.0 FAR.  But if that
  

 4    project doesn't get design-review approval, that FAR
  

 5    Exceedance Agreement doesn't exist; right?
  

 6                It's a -- it's tied to the design-review
  

 7    approval, and so there's provisions in there that
  

 8    say, "Hey.  If there's changes to the square-footage
  

 9    requirement, if there's changes to the
  

10    method" -- basically, if there's changes to anything,
  

11    then there's a process by which that agreement can be
  

12    amended.
  

13                So I hope -- Tim, does that kind of answer
  

14    your question?
  

15                We were trying to respond a bit to giving
  

16    applicants as far-enough, early notice on kind of what
  

17    the expectations would be as possible.
  

18          COMMISSIONER CARTER:  Yeah, I understand there's
  

19    a complex -- so -- but -- but, basically, what I -- I
  

20    think I wanted to get to is that City Council didn't,
  

21    you know, hamstring us with a 2.0 FAR building.
  

22          MORGAN LANDERS:  No.  No.
  

23          COMMISSIONER CARTER:  There's -- there's still
  

24    quite a bit of leeway on our side on that front.
  

25          MORGAN LANDERS:  Very much so.
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 1                And -- and, primarily, the question to
  

 2    them is, "Is the method acceptable?"  You know, are
  

 3    they willing to accept an in-lieu fee of a certain
  

 4    amount, or is it on-site units, off-site units, things
  

 5    like that?  They have to approve that method because
  

 6    that's a contractual agreement between the applicant
  

 7    and the City.
  

 8                But, again, those amendment provisions are
  

 9    in there, that if there are changes to the
  

10    design-review application -- or sometimes we see
  

11    changes at the building-permit phase as well; right?
  

12    Maybe some square footages shift because of
  

13    architectural requirements or Building Code
  

14    requirements.  So this -- those agreements are pretty
  

15    fluid.
  

16                And, definitely, you all aren't kind of
  

17    tied into a -- into a spot there.
  

18          COMMISSIONER CARTER:  Got it.  Thank you.
  

19          COMMISSIONER CORDOVANO:  I think I remember a
  

20    recent Council meeting where it got approved much
  

21    later.
  

22          MORGAN LANDERS:  Mm-hmm.
  

23          COMMISSIONER CORDOVANO:  We were hashing it out,
  

24    and he was like -- the applicant was like, "Wait.  I
  

25    thought this was a done deal."  And so we're working
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 1    out that process.
  

 2          MORGAN LANDERS:  Yeah.  And I think there
  

 3    definitely has been a different cadence to those
  

 4    agreements over the past few years.  You know, there
  

 5    was a period of time where the project would get
  

 6    reviewed at design review, you'd get the approval from
  

 7    the Planning and Zoning Commission, and then those FAR
  

 8    Exceedance Agreements wouldn't get finalized until
  

 9    prior to a certificate of occupancy.
  

10                And that creates a challenge
  

11    because -- hey -- if the policy changes, that's a big
  

12    change for an applicant that's for -- fought -- that
  

13    far along -- along in the process.
  

14                I think the reason for that was to make
  

15    sure that the final -- if someone was paying an
  

16    in-lieu fee or providing an on-site unit, that the
  

17    square-footage calculations didn't change between
  

18    design review and building permit.  Those changes are
  

19    usually pretty minor, but I think that was the
  

20    purpose.
  

21                And so then we shifted it to -- prior to
  

22    building-permit issuance, and then, you know, after
  

23    design review, and now we've shifted it even further
  

24    just to try and kind of stay ahead of the thought
  

25    process there.
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 1          COMMISSIONER CORDOVANO:  Well, I'm just going to
  

 2    swerve a little farther out of my lane here, as I
  

 3    usually do.
  

 4                I think we should be letting the
  

 5    developers develop and the City permit -- and getting
  

 6    as much stuff built as we can.  And if we made the
  

 7    categories higher -- like a Deed Restriction L
  

 8    [phonetic], just a 'Local' with no income
  

 9    restriction -- then we'd see a lot more units getting
  

10    developed.  And I think there's a lot of room for more
  

11    units here.
  

12                And -- just throwing it out there -- on
  

13    the parking thing that -- you know, I think the
  

14    streets should be parked on, and people should drive
  

15    over snow banks if they get plowed in.  And, you know,
  

16    there's a lot more room for units in here and -- just
  

17    making sure everybody forecasted it and thought about
  

18    it.  And there's -- if we had less workers in town,
  

19    there'd be more parking available.
  

20                So there's everything for everyone to
  

21    think about when they bring their comments to...
  

22          CHAIRMAN MORROW:  Lovely.
  

23                All right.  So I guess the question
  

24    is -- we've -- we've pretty much gone through the
  

25    whole thing.  Do you guys want to -- we have to wait
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 1    for the -- we don't have anything to
  

 2    really [unintelligible] --
  

 3          MORGAN LANDERS:  You all have provided --
  

 4          CHAIRMAN MORROW:  -- conditions, yeah.  Yes.
  

 5          MORGAN LANDERS:  -- your feedback.  And I -- I
  

 6    think the -- what I'm hearing -- and you all can
  

 7    validate this -- is that you're looking for the
  

 8    applicant to continue to evaluate a couple of
  

 9    those -- what I've heard is that the -- from the
  

10    transformer side of things, that you all are okay with
  

11    the location if the screening maybe had -- more of a
  

12    landscaped screening than the metal screening; is that
  

13    correct?
  

14          CHAIRMAN MORROW:  Yes.
  

15          MORGAN LANDERS:  Okay.
  

16          CHAIRMAN MORROW:  Okay.  Yeah.
  

17          MORGAN LANDERS:  And then you would like to see
  

18    the applicant continue to evaluate an alternate
  

19    location for that stairwell, is what I'm hearing as
  

20    well.
  

21          CHAIRMAN MORROW:  Yes.
  

22          MORGAN LANDERS:  Okay.  And it --
  

23          CHAIRMAN MORROW:  And --
  

24          MORGAN LANDERS:  And I -- what -- I think what
  

25    I'm hearing is that you all would actually like to see
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 1    those come back to you, rather than kind of deferring
  

 2    back to staff on our judgment.  And I think that
  

 3    that --
  

 4          CHAIRMAN MORROW:  Because you have to bring us
  

 5    the conditions anyway --
  

 6          MORGAN LANDERS:  Correct.
  

 7          CHAIRMAN MORROW:  -- we might as well do that
  

 8    all at once.
  

 9          VICE CHAIRMAN MOCZYGEMBA:  Yeah.  I think if
  

10    we're including the potential relocation or rethought
  

11    of that stair at the corner, that's a significant
  

12    enough design change --
  

13          MORGAN LANDERS:  Mm-hmm.
  

14          UNIDENTIFIED SPEAKER:  Yeah.
  

15          VICE CHAIRMAN MOCZYGEMBA:  -- as I'm sure you'll
  

16    see.  But I think we also discussed potentially
  

17    spicing up that north side, maybe, with some --
  

18          MORGAN LANDERS:  Mm-hmm.
  

19          VICE CHAIRMAN MOCZYGEMBA:  -- brickwork.
  

20                I don't know.
  

21                Tim, you had, maybe, some comments as
  

22    well.
  

23          COMMISSIONER CARTER:  Just a little
  

24    more -- regarding that north side, just a
  

25    little -- you know, is there a little more we can do
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 1    to -- you know, in case we're looking at that for
  

 2    40 years?
  

 3                And -- and then regarding the stairwell,
  

 4    staff, I heard a comment about -- that there'd been
  

 5    some discussion about the stairwell being on Leadville
  

 6    Avenue and that staff had discouraged that.  Is -- you
  

 7    know, to me, there's two options on Leadville.  You
  

 8    know, one is to run the stairwell parallel to the
  

 9    street as it is now, parallel to Second.
  

10                But another option is to just have a
  

11    single door, you know, maybe at that north end, and
  

12    the stairwell runs, you know, perpendicular to the
  

13    front.
  

14                Staff, were you discouraging both of those
  

15    options?  Can you just evaluate -- talk -- talk a
  

16    little bit about that because, to me, the -- you know,
  

17    a single door at that north corner of Leadville that
  

18    led to a stairwell that went down would not
  

19    be -- would be preferable to what we have now.  But,
  

20    staff, maybe you want to comment on that.
  

21          MORGAN LANDERS:  That's correct, Tim.
  

22                Thank you.
  

23                Yeah.  The original application had
  

24    proposed the stairwell kind of lengthwise along
  

25    Leadville, and so that was what we were discouraging.
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 1    And at that time, we had encouraged them to evaluate a
  

 2    potential stairwell that ran along the north end of
  

 3    the building, you know, kind of a single point of
  

 4    access, and then running it along that side.  The
  

 5    applicants really didn't like that approach because of
  

 6    the loss of the ability to get natural light, because
  

 7    that's kind of the purpose of that stairwell.
  

 8                So, again, I think they can continue to
  

 9    kind of evaluate those options, but, Tim, we did agree
  

10    that that could be a -- a potential solution.
  

11          COMMISSIONER CARTER:  Okay.  Good.
  

12          MORGAN LANDERS:  And that would also create some
  

13    potential undulation on that north side as well,
  

14    depending on how it kind of shook out.
  

15          COMMISSIONER CARTER:  And then I guess I would
  

16    just say that, you know, I would trade window wells
  

17    for the stairwell in the -- locate -- I mean, you
  

18    know --
  

19          UNIDENTIFIED SPEAKER:  Correct.  Yeah.
  

20          COMMISSIONER CARTER:  -- if -- if it takes
  

21    window wells --
  

22          CHAIRMAN MORROW:  Yeah.
  

23          COMMISSIONER CARTER:  -- to get light down in
  

24    there, I -- I would certainly prefer those to the
  

25    current stairwell configuration.



Audio Transcription - Hearing - November 29, 2022
P22-035 / P22-035A - 200 N Leadville Ave

85

  

 1          MORGAN LANDERS:  Okay.  It sounds like we've got
  

 2    some agreement among the other Commissioners to that
  

 3    as well; is that correct?
  

 4          CHAIRMAN MORROW:  That would be great.
  

 5          VICE CHAIRMAN MOCZYGEMBA:  I would agree.
  

 6          CHAIRMAN MORROW:  Yeah.
  

 7          MORGAN LANDERS:  Okay.
  

 8          SUSAN PASSOVOY:  I also wanted to add a comment
  

 9    on the -- the window wells.  It is very common in
  

10    covenants and restrictions to require light-blocking
  

11    shades in certain locations, and there -- certainly
  

12    could be included in this so that the -- the unit
  

13    could have the advantage of light during the day, but
  

14    not have an adverse effect on the dark sky.
  

15          MORGAN LANDERS:  That's a great point.
  

16                Thank you, Susan.
  

17                So I think, at this point, the question to
  

18    the Commission is -- whether you all would like to
  

19    have a second meeting in December to hear this again,
  

20    or whether you'd like to see it come back to you in
  

21    January.
  

22          CHAIRMAN MORROW:  I'm not going to -- I'm
  

23    flexible.  So...
  

24          COMMISSIONER CARTER:  No.  That seems --
  

25          COMMISSIONER PASSOVOY:  I -- I guess
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 1    my -- my -- I'm sorry.
  

 2          CHAIRMAN MORROW:  Go ahead.
  

 3          COMMISSIONER PASSOVOY:  Oh.
  

 4          COMMISSIONER CARTER:  Go ahead.
  

 5          COMMISSIONER PASSOVOY:  My question would be
  

 6    whether staff would have the time to do what you need
  

 7    to do in that space of time, and, "Will the applicant
  

 8    have a chance to" -- "to take a look at this and
  

 9    that," because I know how jammed up everything gets
  

10    and -- and -- from this period to the end of the year.
  

11                I'm perfectly willing to come to a meeting
  

12    on the 20th, but only if the people who have to
  

13    provide information to us have a chance to do what
  

14    they need to do.
  

15          CHAIRMAN MORROW:  Yeah, I -- I agree.  I think
  

16    that's a discussion between you and the applicant.
  

17    And then you can come back to us and say, "They're
  

18    ready," or, "They need the extra two weeks," or
  

19    whatever it is.
  

20          MORGAN LANDERS:  So maybe I could recommend that
  

21    you --
  

22          COMMISSIONER CARTER:  [Unintelligible].
  

23          MORGAN LANDERS:  -- all -- with the -- oh,
  

24    sorry.  Go ahead, Tim.
  

25          COMMISSIONER CARTER:  Well, I would just say
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 1    another component to this was just giving the public
  

 2    a -- a chance to digest this project a little bit.
  

 3    And so, you know, I don't know if having a meeting on
  

 4    the 20th accomplishes that --
  

 5          CHAIRMAN MORROW:  Yeah.  [Unintelligible].
  

 6          COMMISSIONER CARTER:  -- just given that it's
  

 7    the holiday season, and I don't know how much people
  

 8    are paying attention.
  

 9          MORGAN LANDERS:  Sure.  And -- and we did fully
  

10    notice the project, too, with the adjacent property
  

11    owners and -- you know, and all of that, so there was
  

12    that continued notice.  We did that as part of our
  

13    requirements.
  

14                What we could do is -- you all could make
  

15    the recommendation and continue the meeting to the
  

16    20th, and then staff can kind of confirm that.  And if
  

17    we need to cancel it, we can.
  

18          CHAIRMAN MORROW:  Okay.  So I would recommend
  

19    that we continue this portion of the meeting until the
  

20    20th.
  

21                Can I have a second on that.
  

22          COMMISSIONER CARTER:  Second.
  

23          COMMISSIONER PASSOVOY:  I second.
  

24          CHAIRMAN MORROW:  All in favor?
  

25          VICE CHAIRMAN MOCZYGEMBA:  Aye.
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 1          CHAIRMAN MORROW:  Aye.
  

 2          COMMISSIONER CORDOVANO:  Aye.
  

 3          COMMISSIONER CARTER:  Aye.
  

 4          COMMISSIONER PASSOVOY:  Aye.
  

 5          CHAIRMAN MORROW:  Okay.  Awesome.
  

 6                Great job.
  

 7                Thank you, guys.
  

 8            (End transcription at 2:09:50 of audio
  

 9            file.)
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STAFF REPORT 

KETCHUM PLANNING AND ZONING COMMISSION 
SPECIAL MEETING OF DECEMNBER 20, 2022 

 
PROJECT:  The 208 Condos 

 
FILE NUMBER:  P22-035 and P22-035A 
 
APPLICATION TYPE: Final Design Review and Subdivision – Condominium Preliminary Plat 
 
APPLICANT: Nicole Ramey, Medici Architects (Architect) 
 
PROPERTY OWNER: 755 S Broadway, LLC  
 
REQUEST: Final Design Review and Condominium Preliminary Plat application for the 

development of a new, 11,663 square foot, three-story mixed-use building  
 
LOCATION: 200 N Leadville Avenue - Ketchum Townsite: Block 23: Lot 1 
 
ZONING:  Community Core – Subdistrict 2 – Mixed Use (CC-2)  
 
REVIEWER: Morgan R. Landers, AICP – Senior Planner 
 
NOTICE: A public hearing notice for the project was mailed to all owners of property within 300 

feet of the project site and all political subdivisions on November 7, 2022. The public 
hearing notice was published in the Idaho Mountain Express on November 9, 2022. A 
notice was posted on the project site and the city’s website on November 7, 2022. 
Story poles were verified on the subject property on November 22, 2022. The project 
was heard at the November 29, 2022 meeting of the Planning and Zoning Commission 
and continued to a special meeting on December 20, 2022. 

 
I. EXECUTIVE SUMMARY:  
 
The Planning and Zoning Commission reviewed the proposed development at their November 29, 2022 
meeting (See Attachment A for the staff report). At the meeting, staff highlighted three areas where 
improvements to the project could be made to bring the application into conformance with the Ketchum 
Design Review Criteria: 

• Location of the transformer 
• 2nd Street activation on the ground floor 
• Exposed façade on the north side of the building 

 
Upon review of the application materials, staff and applicant presentation, and public comment, the 
Commission provided feedback to the applicant as follows:  

• The location of the transformer was acceptable, however, landscape screening that retains its foliage 
year-round is preferred to the metal screening proposed 
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• A window well for added light to the basement unit would be a preferred alternative to the stairwell 
on the corner of 2nd and Leadville Ave 

• Additional articulation of the north elevation should be considered, this could be achieved with 
material variation, architectural detailing, or stepping the top floor of the façade back on the north 
end 

 
The applicant has provided a revised development proposal (Attachment B) which seeks to address the 
comments provided by the Commission. The following changes are being proposed: 

• Transformer – the location of the transformer has remained, however, there is additional landscape 
screening proposed around the transformer for additional screening 

• 2nd Street – the basement level floor plan has been reconfigured: 
o Decreased the size of the storage units 
o Moved the dwelling unit to orient along 2nd Street not Leadville Ave and increased the size of 

the basement dwelling unit 
o Moved the staircase to the dwelling unit to the center of the building a moved the entrance to 

the recessed residential entryway 
o Increased the square footage of retail with the addition of basement level retail space with 

staircase to lower level from the ground floor retail 
• 2nd Street – Ground level changes include: 

o Addition of a light well on the Leadville side of the building 
o Entrance to the retail space moved from the recessed entry to be street facing on 2nd Street 
o Windows on 2nd Street provide direct view into retail space rather than staircase to basement 

dwelling unit 
• North Elevation – the material on northern portion of the façade has changed to the red brick 

wrapping the building on the top level of the building. There is additional brick detailing on the 
horizontal and vertical red brick portions of the building.   

 
II. CONFORMANCE WITH ZONING AND DESIGN REVIEW STANDARDS: 
Per Ketchum Municipal Code (KMC) §17.96.010.A – Applicability, design review is required for all new mixed-
use buildings. Before granting Design Review approval, the Commission must determine that the application 
meets two criteria: (1) the project doesn’t jeopardize the health, safety, or welfare of the public, and (2) the 
project conforms to all Design Review standards and zoning regulations (KMC §17.96.050.A).  
 
Conformance with Zoning Regulations 
The proposed changes do not impact the project’s conformance with the zoning regulations, including 
dimensional standards, applicable to the project. The project remains in conformance with all zoning 
requirements.  
 
Conformance with Design Review Improvements and Standards 
Staff believes the proposed changes to the basement and ground floor of the project address the staff and 
commission comments very well. The relocation of the staircase at the corner of 2nd and Leadville opens 
the views into the retail space and emphasizes the commercial elements of the building. The 
reorganization also creates additional retail space and increases the size of the basement dwelling unit 
which are all desirable outcomes. A such, staff believes the comments related to ground floor activation to 
be resolved with the revised design. 
 
Staff conducted a meeting with the applicant and Idaho Power to discuss screening of the proposed 
transformer. Staff believes the proposed landscaping to be an improvement over the previous proposal 
and supports the revised screening.  
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The applicant has made revisions to the north elevation of building, however, staff is concerned that the 
changes proposed do not resolve the Commission’s comments. The Design Review criteria outlines that 
“Building walls shall provide undulation/relief, thus reducing the appearance of bulk and flatness” and that 
“Facades facing a street or alley or located more than five feet from an interior side property line shall be 
designed with both solid surfaces and window openings to avoid the creation of blank walls and employ 
similar architectural elements, materials, and colors as the front façade”. The changes to the brick coloring 
on the top portion of the building accentuates the building’s height and length and is fully exposed to the 
street. Although there is additional brick detailing, it is subtle and does not assist in reducing the 
appearance of the bulk of the building or the flatness of the elevation. Staff recommends further 
consideration of this façade by the applicant through more extensive façade treatments or adjustments of 
roof lines or façade walls to create adequate undulation/relief.  

III. STAFF RECOMMENDATION  
Staff requests the Commission review the Design Review application and provided feedback to the applicant 
on the proposed revisions. 
 
ATTACHMENTS:  

A. Staff Report – November 29, 2022 Planning and Zoning Commission Meeting 
B. Application Materials – Revised Design Review Plan Set 
C. Public Comment 
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 1      (Begin transcription at 0:1:00 of audio
 2      file.)
 3      CHAIRMAN MORROW: Any discussion or -- okay.
 4      I -- I did go look at those story poles
 5  for this project, so that's my --
 6      COMMISSIONER CORDOVANO: I did prior to the
 7  first meeting.
 8      CHAIRMAN MORROW: Okay.
 9      (Pause transcription at 0:01:11 of audio
10      file and resume transcription at 0:02:30
11      of audio file.)
12      CHAIRMAN MORROW: Okay.  We'll move on to Action
13  Item 2.  This is a recommendation to hold a public
14  hearing, review, and provide feedback on design-review
15  and condominium-preliminary-plat applications for the
16  proposed mixed-use development at 200 North Leadville
17  Avenue, P22-035 and P22-035A.
18      Morgan.
19      MORGAN LANDERS: Great.  Thank you, everyone.
20      So this is a continuation of our
21  November 29th meeting.
22      So if you all recall, we had
23  presented -- staff presented the application to you
24  all.  It was a design-review application and a
25  condominium-preliminary-plat application.
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 1      At that meeting, staff had made comments
 2  in kind of three general areas related to things that
 3  we thought that the Commission might have feedback on,
 4  and the Commission did provide that feedback.  And so
 5  we are here in front of you today, as the applicant
 6  has made a variety of changes based on that feedback
 7  that you provided.
 8      So a couple of the changes that they made
 9  that staff are in support of -- is that there's been a
10  pretty significant reorientation of the basement-level
11  floor plan and the staircase to that ground -- the
12  basement-level dwelling unit, which staff believes
13  addressed the majority of staff and the Planning
14  Commission's feedback.  So we would look for some
15  affirmation from you all on that.
16      And then we also have a
17  screen -- screening configuration that we discussed
18  with Idaho Power that we think meets some of the
19  intent and is certainly an improvement above and
20  beyond the actual moving of the transformer, which we
21  think will be problematic.
22      And it didn't seem like the Commission was
23  really looking for them to do -- and then the other
24  piece of the conversation was kind of how to treat
25  that north facade.  So there was some feedback from
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 1  the Commission about further articulation of that
 2  facade.  And I think one or two Commissioners had even
 3  made a comment of, you know, potentially stepping back
 4  that top level of the third floor to create some
 5  additional undulation and relief.
 6      And so that's what's in front of you
 7  today -- is -- is just further discussion and
 8  direction to the applicant on that.
 9      I would like to mention that we received
10  two additional public comments after the packet was
11  published last week, and those were provided to you
12  via e-mail and the agenda has been updated.
13      One of those, you will notice, is from a
14  land-use attorney.  And so we do have the City
15  Attorney, Matt Johnson, online to provide you some
16  feedback on that and how you all need to either
17  address or acknowledge that, and then you can
18  certainly ask him questions.
19      So at this point, I will turn it over to
20  Matt.  I believe he's on the line, and he can give you
21  feedback on that, and then we can continue through the
22  process.
23      MATT JOHNSON: All right, Chair and
24  Commissioners.  I'm Matt Johnson, City Attorney.  I'm
25  happy to answer questions if there's specific ones
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 1  about the letter from Mr. Linnet.  I -- I can tell you
 2  I've reviewed that matter.  I've -- and I've provided
 3  a response to Mr. Linnet.
 4      I do think that the City Code is quite
 5  clear that the Council has kept the authority over FAR
 6  exceedances and -- and, in particular, the
 7  decision-making on an FAR Exceedance Agreement.  Those
 8  agreements are then specifically conditioned upon the
 9  design-review approval, which keeps the design review
10  fully in front of you, separate from that FAR
11  Exceedance Agreement.
12      And so I do not -- I do not come to the
13  same conclusions Mr. Linnet did, and my finding is
14  everything is in order, procedurally.  That's why we
15  kept the schedule for this meeting instead of
16  considering a postponement.
17      All that being said on the record now, I'm
18  happy to answer any questions you may have or that
19  arise later after public comment with respect to any
20  of the issues raised in that letter.
21      VICE CHAIRMAN MOCZYGEMBA: I had a question.
22  Whether it's to Matt or Planning staff, is -- I think
23  Mr. Linnet was -- had some issue over the noticing.
24  Was that a public hearing, and was it properly noticed
25  to the best of your knowledge?
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 1      MATT JOHNSON: So -- so an FAR Exceedance
 2  Agreement is not actually required for a public
 3  hearing.  It's not a land-use decision in the same
 4  sense as a zoning amendment, and there hasn't been a
 5  public-hearing requirement created for it by City
 6  Code, as there has been for design-review
 7  applications.
 8      So it's separate from those.  In fact,
 9  quite typically, they've been on the consent agenda
10  when they go up before Council.
11      VICE CHAIRMAN MOCZYGEMBA: Thank you, Matt.
12      COMMISSIONER CORDOVANO: Hey, Matt.  What about

13  the noticing of the first meeting?
14      And I don't know if that's for staff or
15  for Matt.
16      It sounded like some of the property
17  owners didn't get a notice for the first meeting.  Was
18  that just not going to the mailbox or...
19      MORGAN LANDERS: Yeah.  So I think -- and you're
20  probably referring to one of the public comments that
21  came through.
22      So public noticing goes to the property
23  owners within a 300-foot radius.  And so we did
24  double-check the public notice, and that did go out to
25  all of the adjacent property owners within that
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 1  300 feet.
 2      I think some of the challenge that happens
 3  with public noticing is that if there is an entity
 4  that is either renting that space or leasing that
 5  space, it is up to the property owner to notify those
 6  tenants.  And so our obligations under the law are to
 7  make sure that we notify the property owner, but we
 8  certainly understand that sometimes that information
 9  isn't conveyed down to tenants.
10      COMMISSIONER CORDOVANO: Yeah.  And I think
11  that -- my comment was mostly in regards to the first
12  meeting that we held on 12/13.  But I did read that
13  public comment that you're referring to, and I wasn't
14  sure if that was even a 300-foot adjoiner.
15      MORGAN LANDERS: And are you talking about the
16  first meeting on this application?  So that was on
17  November 29th, and we did notice that through all of
18  our normal channels, so the mailing to the 300-foot
19  adjoiners.
20      The other thing that we do that's required
21  per our Code is -- we have a physical notice that's on
22  the property itself.  And so that's usually how we try
23  and kind of get the word out more broadly for maybe
24  people who aren't as -- part of that adjacent property
25  owner.  So we did go back and confirm, and all of the
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 1  noticing was done properly for that initial hearing on
 2  the 29th.
 3      COMMISSIONER CORDOVANO: When are the story
 4  poles required to go up?
 5      MORGAN LANDERS: One week prior to the hearing,
 6  and those get verified by our Community Service
 7  Officers -- that one week prior -- as well.  And so if
 8  those aren't up, then we either -- you know, the
 9  evaluation of a waiver has to come in with the
10  application, and it has to be requested by the
11  applicant.
12      But if the determination is that those are
13  required, then they need to be in place.  If they're
14  not in place, then we do have to postpone the hearing.
15  But for this application, they were in place in the
16  right amount of time.
17      COMMISSIONER CORDOVANO: And that's to the top
18  of the building or to the top of the hot-tub canopy?
19      MORGAN LANDERS: It's to the top of the -- the
20  highest point of the -- of the building on a corner.
21      COMMISSIONER CORDOVANO: Thanks.
22      MORGAN LANDERS: Mm-hmm.
23      CHAIRMAN MORROW: Susan, do you have anything?
24      COMMISSIONER PASSOVOY: No, I -- the only
25  question I have is -- whether you also put notices in
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 1  the newspaper of record.
 2      MORGAN LANDERS: Mm-hmm.  We do, yeah.  We're
 3  required by statute to put a legal notice in a paper
 4  of general circulation.  So that, for us, is -- it
 5  gets posted in the "Legal Notices" section on the
 6  Wednesday paper because that's where they have the
 7  expanded legal notices.  So that -- those all get
 8  posted accordingly.
 9      And we actually have to notice -- I think
10  the minimum timeframe in our Code is 15 days, but
11  because of the cycle of the noticing period for the
12  paper, it ends up being a little bit more than that,
13  usually about a week and a half more than that.
14      CHAIRMAN MORROW: All right.
15      MORGAN LANDERS: And if there's not any other
16  questions, I will turn it over to the applicant, as
17  they want to review some of the proposed changes with
18  you and provide some comments.  And then we can move
19  into public comment and proceed as usual for a public
20  hearing.
21      All right, Nicole.
22      NICOLE RAMEY: Let's start --
23      MORGAN LANDERS: The one at the end or the one
24  at the beginning?
25      NICOLE RAMEY: This one here.
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 1      Good afternoon.  Nicole Ramey, for the
 2  record.
 3      Thanks, again, for meeting for this
 4  special meeting.
 5      And, as always, I wanted to thank Morgan
 6  and her staff for all their hard work on putting all
 7  of this together and getting everything in order.
 8      [Unintelligible].
 9      UNIDENTIFIED SPEAKER: [Unintelligible].
10      NICOLE RAMEY: Okay.  So the design team took a
11  look at the 2nd Street activation comment, and we have
12  made a few changes.  We relocated the entrance to the
13  lower-level residential unit to be within the main
14  residential entry off 2nd, so now all of the
15  residential entries are consolidated off that main 2nd
16  entry.  We reconfigured the retail entrance off 2nd.
17      It is now closer to Leadville, and the
18  windows previously in the lower-level stairwell are
19  now dedicated to the retail space.  So as -- as you
20  can see in this rendering, all the windows in
21  the -- in the black area, those are now dedicated to
22  the commercial/retail space.  So that was kind of the
23  big move in terms of the facade.
24      When it comes to the floor plan, we
25  increased the retail-unit size by 649 square feet,
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 1  from 1,306 to 1,955.  We did this by adding square
 2  footage from the lower level with access via an
 3  interior stair -- stair.  So this is now about
 4  18 percent of the gross square foot, so we upped that
 5  percentage quite a bit.
 6      We feel these changes not only activate
 7  the corner with the commercial space, but also add
 8  commercial square footage and condense the residential
 9  unit entries together in one location.  So a couple
10  benefits there for that comment.
11      And a side note.  We did add back in an
12  area of precast glass paver, concrete block, so now
13  that provides light down into the lower-level unit and
14  down into the lower-level retail space.  So the glass
15  block is also completely under the second-floor deck,
16  so while there will be light trespass, it technically
17  is underneath that second-floor deck.
18      We had a meeting with Idaho Power and
19  Morgan Landers to review allowable clearances and
20  allowed materials around transformers.  Idaho Power's
21  policy is that a fence and landscaping within a
22  three-foot clearance of the transformer are
23  acceptable.  The landscaping should be able to be laid
24  down, so no sturdy shrubs.  And, you know, if any of
25  that just gets destroyed or altered during maintenance
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 1  or repair, it's on the property owner.
 2      So we've added a wire-mesh fence and
 3  proposed landscaping on two sides of the transformer.
 4  The orientation of the transformer did not matter to
 5  Idaho Power, and as all sides of the transformer can
 6  be treated with the same fence and landscaping, we
 7  kept the orientation the same.
 8      As for the north wall, we added red brick
 9  on the third-floor band.  The design review criteria
10  about, "Facades facing a street or alley or located
11  more than 5 feet from an interior side property line
12  shall be designed with both solid surfaces" --
13  windows -- "solid surfaces and window openings," does
14  not apply.
15      This wall does not front a street or
16  alley, and it is within 5 feet of the interior side
17  property line.  I believe that this design review
18  criteria, you know, is not pertaining to interior,
19  zero-lot-line facades.  Per Building Code and
20  life-safety requirements, we cannot include window
21  openings.
22      The goal of the brick detailing here is to
23  be subtle.  Changes in brick-lay pattern and
24  orientation are the design.  We are open to
25  discussions on the most suitable treatment of this
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 1  facade while understanding the project meets the
 2  setback and the height requirements.
 3      We did -- I also want to point out that we
 4  contacted the neighbor to the north to ask if we could
 5  discuss additional landscaping or relocation of
 6  existing trees on the property.  The discussions were
 7  rejected.
 8      I guess I just -- as a side note -- as
 9  I've always said, if -- if what is coming before you
10  is not, you know, what everybody wants to see, then I
11  would encourage all parties to look at -- and I know
12  it's in the works -- rewriting the Code so then we
13  know what to design to going forward.
14      So that's kind of [unintelligible].
15      CHAIRMAN MORROW: Thank you.
16      Morgan, do you have anything?
17      MORGAN LANDERS: Nothing at this time, but we'll
18  open up for --
19      CHAIRMAN MORROW: For public comment?
20      MORGAN LANDERS: -- questions or public comment.
21      COMMISSIONER CORDOVANO: I've got a question
22  for the applicant.
23      CHAIRMAN MORROW: Oh, you guys have questions
24  first?
25      Okay.
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 1      COMMISSIONER CORDOVANO: You said you couldn't
 2  put in windows on the -- was that the north --
 3      NICOLE RAMEY: Correct.
 4      COMMISSIONER CORDOVANO: -- side for the Life
 5  Safety --
 6      NICOLE RAMEY: The Building Code.
 7      COMMISSIONER CORDOVANO: Or Building Code.
 8      NICOLE RAMEY: Correct.
 9      COMMISSIONER CORDOVANO: Could you elaborate on

10  that, Morgan.
11      MORGAN LANDERS: Yeah.  So what Nicole is
12  stating is correct.  The amount of openings you can
13  have on a facade wall is dictated by the setback from
14  the property line.
15      And since this building wall is at the
16  zero-setback line from the property, no fenestration
17  is permitted that can open.  So there -- I'm not sure
18  what some of the other details are, as far as if it
19  can be nonoperable.  I would have to defer to Nicole
20  on that.  But as far as kind of large openings that
21  actually can be operable, those are not permitted.
22      NICOLE RAMEY: Can we scroll to the last page.
23      MORGAN LANDERS: Mm-hmm.
24      NICOLE RAMEY: We did go around and we took some
25  photos of example -- of examples within town of these
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 1  types of facades.  So when you build, you know, within
 2  a certain distance of your property line, the
 3  International Building Code requires you to, you know,
 4  build to a certain fire and life-safety requirement.
 5  So that is why we see these types of facades all over
 6  town.
 7      The building on the lower-right-hand
 8  corner that does have a window would preclude that
 9  property owner from, you know, building within the set
10  distance of that window.  So, you know, unless you're
11  set back a certain distance off your property line,
12  you are not allowed to have openings.
13      COMMISSIONER CORDOVANO: Thanks for providing
14  this.  That was going to be my next question.  It
15  definitely helps provide some perspective.
16      UNIDENTIFIED SPEAKER: [Unintelligible].
17      CHAIRMAN MORROW: I was just saying that the two
18  on the bottom are -- that -- that's the new Bariteau
19  [phonetic] building on -- across from the post office;
20  correct?
21      Yeah.  So I know we approved something
22  that doesn't look like that at the end.  When it's
23  finished, it won't be a blank wall.  It'll have
24  texture, color, material.  It will have something on
25  it, so -- just so that Commissioners know that weren't
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 1  here for that.
 2      COMMISSIONER CORDOVANO: And then I saw -- did
 3  you change -- you -- thanks for the retail changes.
 4      And these units are still potentially able
 5  to be rented separately?
 6      NICOLE RAMEY: Correct.
 7      COMMISSIONER CORDOVANO: And was there any
 8  reduction in size to the top floor?
 9      NICOLE RAMEY: No.
10      COMMISSIONER CORDOVANO: And that is all from
11  me.
12      Thanks.
13      VICE CHAIRMAN MOCZYGEMBA: Nicole, you
14  mentioned -- thank you for, I guess, coordinating with
15  Idaho Power and what they would allow and not allow
16  regarding the transformer screening.
17      What sort of plantings would be proposed
18  there?  You mentioned they can't be like hardy bushes.
19  Is it grasses?
20      NICOLE RAMEY: That -- I guess, we'd be open to
21  suggestions.  Idaho Power did not want to specify --
22      VICE CHAIRMAN MOCZYGEMBA: Okay.
23      NICOLE RAMEY: -- any specific landscaping.  And
24  I suppose, while they didn't say they would not allow
25  a sturdy shrub, it -- it would just get destroyed, and
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 1  it would make their lives miserable.  So in the
 2  interest of, you know, being a good client of
 3  theirs...
 4      VICE CHAIRMAN MOCZYGEMBA: Right.
 5      And then -- did they have additional
 6  feedback?  I think it was brought up in the previous
 7  meeting that there was some criticism from Idaho Power
 8  with previous transformer screening that included
 9  metal screening that needed to be moved because it
10  gets frozen to the ground or whatever.
11      It -- they were okay moving forward with
12  the metal screen, as --
13      NICOLE RAMEY: Right.  Cyndi Bradshaw with Idaho
14  Power was fine allowing those.  I'm sure that there
15  have been problems.  And, once again, if -- you know,
16  if a metal screen is destroyed during maintenance or
17  repair, that's on the property owner.  It's not Idaho
18  Power's equipment.
19      VICE CHAIRMAN MOCZYGEMBA: Okay.  Thank you.
20      MORGAN LANDERS: And if I could provide a little
21  bit of clarity to Brenda.
22      One of the other considerations for this
23  property is that the sidewalks where the transformer
24  is located are snowmelted.  And so I think some of the
25  additional considerations related to snow removal or
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 1  freezing were a bit mitigated because of that.
 2      And then we had discussed -- I believe the
 3  applicant had offered in the last public meeting that
 4  they would be supportive of some sort of condition of
 5  approval that said, you know, "If any of this stuff
 6  was damaged, it needed to be replaced within a certain
 7  period of time."
 8      So if the project does move forward, staff
 9  will work on crafting whatever conditions of approval
10  the Commission feels are appropriate and then present
11  you all -- to those -- to you all for further
12  consideration.
13      VICE CHAIRMAN MOCZYGEMBA: [Unintelligible].
14  Yeah.
15      COMMISSIONER PASSOVOY: I -- I'm following up on
16  Spencer's question about reducing the size of the
17  top-floor unit.  I realize that it -- that it's in the
18  developer's interest to maximize the square footage of
19  that unit, but I -- I am wondering if you would be
20  willing or -- to reduce it at least on the north side
21  so there's more set back and that wall is, therefore,
22  not such a blank wall.
23      I mean, the unit is 3,500 square feet.  So
24  I don't know how much you -- but, you know, it -- I
25  don't know what's an -- I'm not an architect.  I don't
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 1  know what's an appropriate setback, and I'm reluctant
 2  to do -- what do -- what do they call it? -- designing
 3  from the dais.  But it seems, to me, that it's one way
 4  this issue can be addressed.
 5      NICOLE RAMEY: Sure.  Personally, I -- I do not
 6  feel a setback from the north achieves any of the
 7  goals in terms of reducing bulk or flatness.  It would
 8  be a narrow sliver that you would see.
 9      And then, also, you know, is that
10  something that's going to be written in the Code that
11  the neighbors also set back on the third floor --
12      COMMISSIONER PASSOVOY: Mm-hmm.
13      NICOLE RAMEY: -- when that property's
14  developed?
15      COMMISSIONER PASSOVOY: I shouldn't say, "Just
16  the north side."  I'm also looking at the west side,
17  you know, setting back the -- the entire thing, if you
18  can.
19      NICOLE RAMEY: Sure.
20      COMMISSIONER PASSOVOY: Yeah.  I don't know how
21  much it would reduce the size of the unit, but I -- I
22  have said before -- I think that the exterior
23  treatment of the building is quite attractive and a
24  refreshing change from a lot of things that one sees.
25  But it -- I just -- it's a question as to whether or
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 1  not that -- that setback can be done and still achieve
 2  a very valuable unit.
 3      MORGAN LANDERS: And -- and if I could just jump
 4  in there because I know Nicole has kind of posed a
 5  question to you all about Code changes and things like
 6  that.  I think it would be helpful to give you all
 7  some perspective on just how the design review kind of
 8  criteria works.
 9      And so, you know, there was the -- the
10  design review criteria relating to the facades that
11  face the street, face the alley, the 5-foot setback.
12  The other design review criteria that comes -- comes
13  into play here is just that "building walls shall
14  provide undulation/relief, thus reducing the
15  appearance of bulk and flatness."
16      So, you know, that is a pretty specific
17  design review criteria that -- if the Planning
18  Commission does feel that there are elements of this
19  building that don't adequately mitigate the bulk or
20  flatness of the building, the Planning Commission can
21  provide that feedback within their bounds.
22      You know, what needs to be kept in mind is
23  that we do have building-height maximums that are
24  still being met with the projects.  We do allow
25  42-foot-high buildings, but the purpose of that -- of
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 1  that design review criteria is that, even allowing
 2  that height, there are architectural elements that can
 3  impact and positively mitigate the bulk and flatness
 4  of a building.  So it is a little bit of a balance.
 5      And, Susan, I -- I appreciate your comment
 6  and question.
 7      So it is kind of up to the Commission on
 8  whether you feel that the current design meets that
 9  criteria or not, and then make some recommendations on
10  what you'd like to see.
11      CHAIRMAN MORROW: I think -- were there any
12  changes to the north wall, the color -- the -- the --
13      NICOLE RAMEY: There were, yes.
14      CHAIRMAN MORROW: Can we see a --
15      MORGAN LANDERS: Mm-hmm.
16      NICOLE RAMEY: We did add --
17      CHAIRMAN MORROW: Do you have a --
18      NICOLE RAMEY: -- more brick.  So the third
19  floor is now banded with brick.  We did take a look at
20  kind of a user on Leadville, how they would be
21  approaching the building.  And --
22      CHAIRMAN MORROW: Yeah.  That's a -- okay.  So
23  the top is now brick, and so it's not all that beige
24  all the way up?
25      NICOLE RAMEY: Correct.
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 1      CHAIRMAN MORROW: Okay.
 2      NICOLE RAMEY: So -- and that is -- really, the
 3  most high-profile view is, truly, the top.  So that's
 4  why we chose to highlight that area with the nicer
 5  material, with the brick.
 6      CHAIRMAN MORROW: Okay.  Thank you.
 7      Anything else right now before public
 8  comment?
 9      I will open the floor to public comment.
10  If you're in the room, please step to the microphone
11  and state your name for the record.
12      Do we have anyone online?
13      UNIDENTIFIED SPEAKER: Not at this moment,
14  Commissioner, but I'll let you know.
15      CHAIRMAN MORROW: Okay.  Great.
16      So we'll start in the room.
17      Thank you.
18      COMMISSIONER CORDOVANO: And the people online
19  can press the raise-your-hand button on the Zoom call
20  to --
21      CHAIRMAN MORROW: Lovely.
22      COMMISSIONER CORDOVANO: -- alert
23  [unintelligible].
24      SAM LINNET: Hey, Commissioners.  My name's Sam
25  Linnet with Alturas Law Group.  I represent 240 North
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 1  Leadville, LLC.
 2      I believe you've been forwarded a letter
 3  that I submitted regarding this application.  I think
 4  the majority of my client's concerns and my concerns
 5  are outlined in there, so I'll -- I'll try to keep
 6  this fairly brief.
 7      Primarily -- I'm primarily concerned just
 8  with the process.  So this is a procedural issue.  The
 9  Council entered into a contract with the applicant
10  about the develop -- about a development standard that
11  is subject to design review, which is why we're here
12  today.
13      The solution here, I guess -- well,
14  primarily, the problem with that is that the City
15  Council essentially weighed in on something
16  that -- and, I believe, is in the Planning and Zoning
17  Commission's court.  And by doing so, I think it's
18  taken away some of your ability -- your objectivity or
19  ability to act -- act independently.
20      The solution is to have the City simply
21  void this agreement and have the Planning and Zoning
22  Commission evaluate the Far Exceedance Agreement
23  standard in accordance with the design review.
24      I think doing it opposite, having the City
25  Council say, "Yep.  This project" -- "after looking at
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 1  plans and applications, this project meets this
 2  development standard, and we" -- "we think we should
 3  approve a FAR Exceedance Agreement for this."  I'm
 4  certain -- I think that's putting the cart before the
 5  horse.
 6      If the current agreement stands, I think
 7  whatever decision the Commission comes to could
 8  potentially be influenced by this clear directive from
 9  the City Council.
10      And if the Commission has the power, as
11  Mr. Johnson said, to, you know -- that this agreement
12  is conditionally approved, subject to design review,
13  but if the Commission has the power -- if you all have
14  the power to look at this FAR Exceedance Agreement,
15  change it, modify it, not approve it at all, then I
16  think that begs the question of, "Well, why would the
17  City Council enter into that agreement at all if it
18  ultimately is a decision that's up to the Planning and
19  Zoning Commission?"
20      I don't think, from a policy perspective
21  and from a government perspective, that the City
22  Council should be making promises to
23  applicants -- even if they're conditional
24  promises -- about what might be allowed for their
25  project.  The Planning and Zoning Commission is vested
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 1  with power to make planning and zoning decisions and
 2  determinations.
 3      This development standard -- or the FAR
 4  Exceedance Agreement is in Title 17.  It's in our
 5  Planning and -- the City of Ketchum's Planning and
 6  Zoning Code.  So I think it would be best for the
 7  Commission to consider continuing this matter, to talk
 8  with staff, to terminate the FAR Exceedance Agreement,
 9  and then come back with a clean slate and consider
10  whether a FAR Exceedance Agreement is warranted for
11  this application at the same time that you do design
12  review.
13      Thank you very much.
14      CHAIRMAN MORROW: Thank you.
15      SAM LINNET: We have -- our client wants to make
16  a couple comments as well.
17      DAVE HUTCHINSON: Thanks, Sam.  I'm Dave
18  Hutchinson.  I'm the tenant and the property owner
19  next door.
20      And whether the City Attorney is correct
21  or my attorney is correct, there's no question.  It
22  was out of order.  It was done backward.  It makes no
23  sense for the City Council -- without a public
24  hearing, without notice, without plans -- to grant a
25  conditional Exceedance Agreement without me being
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 1  there.  I was actually amazed when I got here last
 2  week and staff said that the City Council had approved
 3  an Exceedance Agreement.
 4      Whether or not the City deems it
 5  appropriate to notice such a thing, let's talk about
 6  it.  They agreed, which they say is conditional -- but
 7  if you approved this plan, it wouldn't be conditional.
 8  It would have been finite.  They agreed to exceed the
 9  FAR by 100 percent, 5,500 square feet.  The FAR in the
10  downtown is a 1.0, which -- by the way, the Code is
11  clear as to what the FAR is here.
12      So with no notice, the Council, in my
13  pigeon -- opinion, prejudiced the hearing last week.
14  I was in it.  Look at the tape.  You were confused.  I
15  was confused.  I -- I think I kind of know what's
16  going on around here, and I was like, "You've got to
17  be kidding.  I can't believe they did that."  So
18  whether it's legal or not, I don't care.  I think you
19  should do it right just so that it doesn't create
20  issues down the road.
21      We're such huge supporters of housing.  We
22  don't want to see the in-lieu opportunity thrown out
23  because they didn't do it right.  So whoever's right,
24  we'll figure that out.
25      When it comes to design, what we really
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 1  have here is -- we've got too big a building in the
 2  location.  That's the fundamental disconnect.
 3      As far as the applicant's corrections to
 4  the first level and listening to the feedback, I think
 5  they've done kind of a nice job.  If you could throw
 6  this in the washer and then put it in the drier and
 7  shrink it, it's -- it's probably pretty -- a pretty
 8  nice design.  I think Nicole has done a nice job.
 9      I do agree with staff that, on the north
10  wall, it still pertains to undulation.  And I could
11  probably get my camera out and drive around and come
12  up with an equal number of pictures that have setbacks
13  and undulation on the -- on the property-boundary
14  lines.
15      And I don't think -- maybe one of those
16  pictures was 35 feet.  They -- none of them were
17  42 feet tall.  So on a 55-foot-wide lot, on a narrow
18  street, with a 42-foot-tall facade, you do not get
19  undulation unless you change the setback.
20      You know, the third level -- now, I -- I
21  happen to also be in this business.  If you could set
22  it back and put some windows up there, those views are
23  very valuable.  And if the applicant or the designers
24  want to talk to me about some sort of agreement -- not
25  to butt up against them with a 42-foot-tall wall some
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 1  time in the future, I'm wide, open to that
 2  conversation.
 3      I don't think having, on a single lot, a
 4  42-foot-tall, flat facade -- all it does is force
 5  everybody down the road to match it and move along.
 6  So it really sets the tone.
 7      The most important thing, to me -- and
 8  hopefully you guys have read my -- you know, a lot of
 9  verbiage.  The first letter I brought to the last
10  one -- I didn't send them both to you at the same
11  time, so apologies for all of that.
12      But, really, what we have here
13  is -- is -- the -- the -- the City Code provides for
14  scale.  It provides for neighborhood compatibility.  I
15  sat in your chairs and did this for many years; right?
16  I know what it is.
17      And it's meant to be a -- an exception to
18  grant an FAR Exceedance, and it should be based upon
19  the ability of the Commission to find that it meets
20  the design review criteria without pressure from
21  another body.  It makes -- that makes no sense to me.
22  You're the finder of fact on whether this meets the
23  design review criteria.
24      In my opinion, at the size, it just
25  doesn't.  I'm not going to specifically address the
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 1  architecture.  I think that's getting super close.  I
 2  actually believe that if we all work together, this
 3  will be a really great building.
 4      I'm -- I'm -- we're not -- certainly not
 5  expecting nothing to be there.  But at a bonus FAR and
 6  a 42-foot height, as well as -- I think there's a
 7  10-foot protrusion through the center for an
 8  elevator -- this will be -- not just the biggest
 9  building on this side of town.  It'll be absolutely
10  huge for the neighborhood; right?  So the
11  compatibility and the -- and the comparability just
12  doesn't exist.
13      The purpose of the chapter -- of design
14  review, the main purpose -- it says, "The purpose of
15  this chapter is to maintain and enhance appearance,
16  character, beauty and function of the City, to ensure
17  that new development is complementary to the design of
18  existing City neighborhoods and to protect and enhance
19  the economic base of the City in Ketchum" -- "City of
20  Ketchum."
21      The keywords in that, in my opinion, are
22  "character" -- it's being "complementary" -- and the
23  "existing city neighborhood."
24      Where this is being located is pretty much
25  a done deal.  At some point my little building will be
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 1  redeveloped.  The Kneadery probably won't change.  A
 2  lot of the buildings around there aren't going to
 3  change.   There are historic structures within a
 4  stone's throw.  The streets are narrow.  It's not a
 5  90-foot-wide corridor.
 6      There are other locations where an in-lieu
 7  agreement for housing contribution would make sense
 8  to -- to get a bigger building.  It's where other
 9  buildings are bigger, where streets are wider, and
10  where it fits into the neighborhood, where there's
11  topography.  This is less than a block from -- from
12  the center of town, Sun Valley and Main Street.
13      So once again, I -- I think the building
14  will be a great building when we're done.  But if we
15  get impatient and just say, "Hey" -- you know, you
16  write a check, you get a big building, I think that's
17  a bad precedent.
18      Thank you.
19      CHAIRMAN MORROW: Thank you, Dave.
20      Other public comment in the room?
21      Good.  We've got plenty -- you guys, we've
22  got plenty of time.  Everyone will get to go.
23      COMMISSIONER CORDOVANO: I enjoy staying here
24  late into the night, so [unintelligible].
25      DUFFY WITMER: My name's Duffy Witmer, and I was
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 1  a neighbor 55 feet away from the proposed project.  I
 2  agree exactly with Dave.  The architecture's quite
 3  attractive, I think.  And it's a -- it's a fitting
 4  spot for this building.  I just think it's oversized.
 5      And it is a -- having been in business at
 6  The Kneadery for 18 years -- a tremendous amount of
 7  traffic on Leadville, on the corner there.  And I
 8  think a building this size is -- can be a really great
 9  asset to the town and the neighborhood.  It's just, in
10  my opinion, oversized.
11      CHAIRMAN MORROW: Thank you.
12      JOHN MALIN: Hi there.  I'm John Malin
13  [phonetic].  I own the Elephant's Perch, which is the
14  next block over.  I don't -- I -- I agree with
15  everything Dave said and with what Duffy said.  It is
16  a nice-looking building.  You guys did a nice job, but
17  it's just the wrong size, and the north wall is a
18  problem.
19      The north wall goes 40 feet high.  You can
20  see a wall similar when you go over here to the
21  building Dave Wilson built, where Maude's is.  That
22  building is probably 28 feet high.  Think about that
23  being 12 feet higher and poor, little Carol there in
24  Consign Design being at the bottom of that.  That's
25  Dave's situation.
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 1      I think it sets a terrible precedent for
 2  everything in the Commercial Core to have these walls
 3  that are blank walls, especially one that's
 4  40-foot-plus feet high.
 5      I think the City -- the
 6  Council -- the -- I know who sits upstairs, and I know
 7  that I don't agree with what goes on up there.  I
 8  think they sell those in-lieu fees to somebody who
 9  wants to come and overbuild a site, and I think it's
10  a -- a bad thing for our city.  I think it sets a
11  terrible precedent.  You know, there's a vacant lot.
12      That's my wife.  Sorry.
13      I think it sets a terrible precedent for
14  the neighborhood.  Right across the street is another
15  site.  That site, if built like this, is going to have
16  another 40-foot wall right next to McCann Daech
17  Fenton.  That's a disaster.
18      Over on my block -- while we have a wider
19  street over there on East Avenue, where the Perch
20  is -- when they come along and want to redevelop the
21  UPS building and I've got a 40-foot wall there, that's
22  going to take all the sun away from that side of
23  the -- from the morning part of the day, and it's
24  going to be just a nightmare to be looking at.  We
25  have a historic building, so we will always be low
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 1  rise.
 2      Dave's building's got a -- you know,
 3  he -- I -- I'm not sure what happens with him, but
 4  Duffy will never change the -- and Dillon will never
 5  change the -- The Kneadery.  So I feel like the
 6  precedent is really an issue.
 7      And -- and what complicates it a little
 8  bit more is the parking issue that happens.  And so
 9  The Kneadery, as all of you know, already has a
10  parking issue many days in the morning.  Downtown has
11  a parking issue.  Just drive around now.
12      Of course, this is the week.  If there
13  ever is a week, you know, it's now.  But the parking
14  is going to be more and more impacted by these
15  precedents that allow buildings to be slightly
16  overbuilt and have too much stuff and it be slightly
17  under-parked.  And, you know, it's just going to make
18  it worse and worse downtown.
19      And I've made myself really clear
20  about -- with the Bluebird.  Our competitors are not a
21  handful of people around town.  Our competitors in the
22  retail business are Amazon, and that's a problem.  And
23  so when parking gets tough, people buy from Amazon,
24  and that's what leads to deterioration in downtown
25  retail because you can't pay your rent.  You can't pay
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 1  your bills.  You can't pay your people, and so that's
 2  just the -- that's what happens.
 3      So my concern really is the precedent
 4  and -- and what happens if we get a bunch of these
 5  buildings 40 feet high with these blank walls?  Just
 6  imagine what it looks -- in our charming, little town.
 7      So that's all I have to say.
 8      Thank you.
 9      CHAIRMAN MORROW: Thank you.
10      DILLON WITMER: Good afternoon, Commissioners.
11  My name's Dillon Witmer.  I am the actual, current
12  owner of The Kneadery.
13      Thanks for my dad [unintelligible].
14      When I first purchased The Kneadery from
15  Duffy, the banks said, "Well, we think you should just
16  tear this down and do a three-story
17  multi-development," something like this rendition.
18  Who here wants to see me tear down The Kneadery?  I
19  don't think anybody in a community like this would,
20  you know, appreciate that.
21      And I guess my point is -- is that, unlike
22  Mr. Hutchinson and -- and John, I'm at the beginning
23  of my career, and I want to see this community develop
24  and grow into something that I'm proud to leave for my
25  kids and the next generation.
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 1      And I agree with them.  I think the
 2  building's beautiful.  I know that, at some point,
 3  something will be there, just as long as we keep in
 4  mind kind of the history behind us and where we came,
 5  how we all got to this point, and how to kind of
 6  steward the next generation of what's built in
 7  town -- makes sense with what's in town.  I think the
 8  size and the scope for something in this
 9  neighborhood -- if you look around, you know, right
10  across the street, we're all kind of low-rise
11  buildings.
12      And something like this will cast a shadow
13  over all of us -- not to mention -- you know, like
14  they said, my parking will be inhibited.  Think about
15  the Sysco trucks, Nikola [phonetic] trucks, garbage
16  trucks.  You know, you've got Wiseguy.  You've got
17  KBs.  That alley is a thoroughfare, and they're going
18  to add these parking spaces, these garages, and stuff
19  like that.
20      Don't get me wrong.  I want to see
21  something with the right design come into this -- this
22  sector in town.  I think that having vacant lots -- I
23  mean, when -- where Warfield is now, that sat -- sat
24  vacant for years.  I felt like that was a bad look for
25  our town, same thing where The Pod is now.  I'd like
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 1  to see more things come into town that we can be proud
 2  of.
 3      And I recognize -- it seems like they've
 4  added a lot more retail space, and that's what I'd
 5  like to see.  I want to see people walking past my
 6  restaurant find something while they're waiting to sit
 7  in my restaurant.  You know, we've got a lot of great
 8  shops in the area.
 9      And I think that that should be -- not
10  that -- we want to introduce more retail in the
11  downtown core.  And the more residential you get, when
12  you add it to the downtown core -- hurts.
13      I mean, I remember I was selling salsa at
14  the farmer's market years ago, and we couldn't have
15  live music anymore because somebody bought a penthouse
16  up above, and they didn't want to listen to
17  that -- some guy playing guitar, you know, making
18  dollar bills at a -- you know, that's part of this
19  small town.
20      You know, that's why we all gravitate to
21  this small town because you know each other.  You see
22  each other at the post office and at Atkinsons', and
23  we all, you know, high-five or we give each other
24  knuckles because of what we were fortunate enough to
25  grow up with.
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 1      And I -- I just want to see the next 40 to
 2  50 years while I do business the same -- not
 3  over-building too quickly, you know, preserving
 4  the -- the downtown core that we have, the reason
 5  people come to Ketchum.
 6      You know, when somebody's sitting on my
 7  patio, I can serve them a great breakfast, but I can't
 8  change the amazing view that they have right now.  You
 9  know, all I can do is try to enhance their experience
10  that they're already having.
11      And I agree.  It's a little bit weird to
12  have just this -- you know, on a side street like
13  that, just this -- you know, no-windows, very-cold
14  part of the downtown core of Ketchum.  You -- yeah, I
15  see it in some of these areas.  And the height, to me,
16  is, you know, okay.
17      So the story poles.  You go up there.  I
18  was sitting in Hutchinson's office the other day, and
19  I couldn't even -- from his windows, I couldn't even
20  see that -- where the building, you know, started and
21  stopped, just from sitting there at ground level.
22      So I'm all for having something new in
23  this area.  I think, if -- like Hutchinson says, it's
24  a beautiful design.  If we could just shrink it down a
25  little bit, be cognizant of the businesses that have
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 1  been operating there for -- I mean, like we're in our
 2  47th year at The Kneadery, you know.
 3      And like I said, remember, you know,
 4  we -- we need parking.  We need guys to be coming
 5  through that alley.  I mean, if you go there, wait
 6  until it snows 18 inches and come look at that back
 7  alley and tell me what it looks like.  It is -- it's a
 8  mess already, and that's not -- you know, telling some
 9  guy from San Francisco or New York or Florida or
10  whoever moves in there, "This is what you're going to
11  deal with."
12      Wait until you have a winter.  Wait until
13  you see what our snow removal's like.  Wait until you
14  see what the parking's like.  Where are you going to
15  park your car overnight, you know?  Well, what happens
16  if it snows 2 inches?  Well, you can go pay the
17  impound lot to go pick up your car.  More tax dollars
18  for the City.
19      But overall, I don't -- I don't remember
20  being noticed of this happening, and I didn't know
21  about it until Hutch [phonetic] let me know.  And like
22  I said, I'm all for the future of Ketchum, new
23  buildings, just built in the right way.
24      So thanks for your time.
25      CHAIRMAN MORROW: Thank you.
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 1      COMMISSIONER CORDOVANO: We'll be waiting for
 2  that 18 inches of snowstorm.
 3      CHAIRMAN MORROW: Next week, I hope.
 4      PAM COLESWORTHY: Pam Colesworthy, for the
 5  record.
 6      And in our office meeting -- I'm with
 7  Berkshire Hathaway HomeServices Sun Valley Properties.
 8  We discussed this particular project and the height
 9  and that there was neighboring objection to the
10  height.  And yet, from our perspective -- and I'm
11  learning now -- there's more to this than meets the
12  eye, but from our perspective, it was that -- the
13  understanding of the applicant had put forth a project
14  that met all the requirements.
15      So the office said, "Well, then, let's
16  write a letter," and the letter was written and it was
17  sent in late this afternoon, and I don't think you've
18  all had a chance to see it, so I'm just simply going
19  to read the letter if that's all right.
20      To the Planning staff and Commission,
21  "Having followed the approval process for a number of
22  projects in the Ketchum Commercial Core, we are
23  concerned that the project located at 200 North
24  Leadville may be at risk of not being approved,
25  despite being in compliance with all current zoning
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 1  requirements.
 2      "The main concern appears to be the height
 3  of the building, which is within the current zoning
 4  regulations.  And to deny this project over its height
 5  while within codified zoning parameters would be a
 6  perfect example of spot zoning and set a new
 7  precedent, one that potentially could lead to
 8  litigation.
 9      "While we're all concerned about Ketchum
10  losing its small-town charm, zoning ordinances exist
11  for a reason.  To deny the developer the right to
12  build while in compliance with the Zoning Ordinance is
13  both unfair to the developer and risky to the city.
14      "Lastly, we find the exterior design of
15  the building to be attractive and in keeping with the
16  character of our town and somewhat timeless in the use
17  of materials and colors.  It will be a welcome
18  addition to the town, with additional residences,
19  including a workforce-housing unit that we hope will
20  contribute more vibrancy to Ketchum.  And we urge you
21  to approve the project as submitted."
22      And there are eight signatures here from
23  the broker and very -- partners and various agents."
24      So do I -- do I give this to you?
25      CHAIRMAN MORROW: Yeah.
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 1      PAM COLESWORTHY: Oh, you take it.  Sorry.
 2      And so there may be procedural things.
 3  There may be other things that you all are considering
 4  that we did not have knowledge of.  But in general, I
 5  think the attitude of the office is -- if you don't
 6  like the size and the bulk, then you need to change
 7  the Code.  I think that's where we come down.
 8      Thank you.
 9      CHAIRMAN MORROW: Thank you.
10      Other -- other public comment?
11      Dave, if you already spoke, do you
12  have -- if it's -- if it's super -- give one point
13  or -- you want to make it super quick.  Let's -- so we
14  have one meeting here --
15      COMMISSIONER CORDOVANO: You've -- you've
16  exceeded your three minutes.  Somebody else
17  [unintelligible] --
18      DAVE HUTCHINSON: Oh, I -- did I pass
19  my -- I'll -- I'll -- I'll defer -- I'll defer it to
20  you guys, my next three.
21      I -- I just wanted to address the -- the
22  previous comment.  The -- the rules and regulations
23  allow you to deny it for the bulk and -- and size.
24  That's -- that's the whole point of design review.
25      The last thing I'd want to say is -- is
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 1  if -- if it was as simple as zoning, you'd stick the
 2  application in one side of the computer, and it would
 3  pop out, "Yes," or, "No."  And you guys get to decide
 4  what makes sense for this town because you're going to
 5  see it for 100 years.
 6      Thank you.
 7      CHAIRMAN MORROW: Okay.
 8      Other -- no?
 9      COMMISSIONER CORDOVANO: Anybody online?
10      CHAIRMAN MORROW: Anybody online?
11      UNIDENTIFIED SPEAKER: There is no public
12  comment online.
13      CHAIRMAN MORROW: Okay.  Seeing none in the room
14  and having none online, I will close the public
15  comment.  And we can move to --
16      MORGAN LANDERS: So at this point in time, I
17  think staff -- I've got a couple of just follow-ups,
18  and then we do need to provide opportunity for the
19  applicant to address any public comments as well.
20      CHAIRMAN MORROW: Lovely.
21      MORGAN LANDERS: So I think I heard a couple of
22  things and just want to clarify -- and -- and maybe
23  Matt can jump in as well.
24      But when the FAR Exceedance Agreement went
25  to City Council, that did not accompany all of the
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 1  plans and applications and things like that.  So it is
 2  not in view of the design review criteria or an
 3  evaluation of the project.  It's merely the agreement
 4  of how the in-lieu housing gets mitigated, whether
 5  it's an in-lieu, on-site, things like that.
 6      So I just wanted to provide that clarity
 7  to you all as well.  I think we've hopefully clarified
 8  some of the questions around that, but wanted to make
 9  sure that you all are aware -- that agreement really
10  is just the mechanism by which they address their
11  community housing, not necessarily how much and -- and
12  things like that.  So that's just an update on that.
13      And then, with that, I'll turn it over to
14  Matt to see if he has any additional comments, and
15  then we can have an opportunity for the applicant.
16      MATT JOHNSON: Okay.  Chair and Commissioners,
17  Matt Johnson, City Attorney.
18      I -- I think Morgan put it well in the
19  context for the FAR Exceedance Agreement, and I think
20  all I'd really add to that is to emphasize -- if it
21  hasn't been made clear already, the concern being
22  raised is about the idea that somehow the Council's
23  action on the FAR Exceedance Agreement constrains
24  you or -- or -- or predisposes your decision, as a
25  Commission, on design review.
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 1      And -- just affirming that is not the
 2  case.  You understand that.  That FAR Exceedance
 3  Agreement is an outside process, and you have full
 4  ability to review this under the design
 5  curtain -- review criteria and -- and evaluate it
 6  under the -- the standards, as you understand to be
 7  appropriately applicable.  That FAR Exceedance
 8  Agreement doesn't pre-commit you to anything.
 9      CHAIRMAN MORROW: Thank you.
10      COMMISSIONER PASSOVOY: But, Matt, one follow-up
11  question is -- is -- I have not, unfortunately, read
12  the FAR Exceedance Agreement, but I plan to do that.
13      Does it -- is it worded such that, if we
14  approve the agreement -- I mean, if we approve the
15  project -- let's just say, "Tonight" -- as is,
16  does -- does the FAR Exceedance Agreement
17  automatically come into effect?
18      MATT JOHNSON: So the FAR -- and -- and -- and
19  probably where each of you should start, if -- if
20  you're reviewing this is -- is -- Ketchum's City Code
21  17.124.040, which covers floor area ratio.
22      And if you look at that, as Morgan was saying,
23  really, the -- the FAR is all about, "Here's the
24  maximum FAR allowed in this zone, and here are things
25  you can do that allow you to exceed that up to a
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 1  certain amount further, based upon certain
 2  conditions."  None of those are design-review items.
 3  Those are separate development standards.
 4      And then, throughout that particularly -- in B
 5  of that section of Code, it says specifically
 6  everything is conditioned upon the -- the "increased
 7  FAR may be permitted subject to design review
 8  approval," conditioned on design-review approval.
 9      And when you look at the FAR Exceedance
10  Agreement, all that document does is document the
11  application of this section of Code, and it says
12  specifically in it that that is conditioned upon
13  design review approval.  So it comes to you, as a
14  Commission, for the design-review determination.  That
15  agreement is in effect, conditioned upon your
16  approval.
17      If you approve, then the FAR Exceedance
18  Agreement is approved and valid.  If you chose not to
19  approve the design review for some reason, then the
20  conditions fail, and the FAR Exceedance Agreement goes
21  back to the drawing board until a new application --
22  does that answer your question?
23      I probably more than answered your
24  question.
25      COMMISSIONER PASSOVOY: No.  I -- I -- as I
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 1  understand it, it -- basically, it's an up-or-down
 2  with respect to the FAR Agreement?
 3      MORGAN LANDERS: I think I can clarify.
 4      So, Susan, the FAR Exceedance Agreement
 5  would go into effect if you -- if you all approved the
 6  project in front of you, upon your adoption of the
 7  findings of fact.  So the adoption of findings of fact
 8  is your kind of final action on the design review, so
 9  that would be the point in time when the FAR
10  Exceedance Agreement goes into effect.
11      That FAR Exceedance Agreement does have
12  provisions for amendments to it as well because staff
13  always wants to provide the most amount of flexibility
14  for the Planning Commission and -- understanding how
15  the process kind of unfolds.
16      And so I think the biggest thing that's in
17  front of you today is, "Do you think that the project,
18  as it sits today, meets the design review criteria,
19  specifically the one related to undulation and relief,
20  bulk/flatness?"  And if not, what direction do you
21  have to the applicant to provide some of
22  that -- to -- to greater meet that criteria
23  or -- however you would -- would like to move down
24  that path.
25      So we always want to make sure that, any
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 1  time the Commission makes an action, it's grounded in
 2  one of the standards of criteria.  And this one is one
 3  that applies that you can provide some feedback on.
 4  So hopefully that provides clarity to you.
 5      COMMISSIONER PASSOVOY: Thank you, Morgan.
 6      We are very nicely reigned in.
 7      MORGAN LANDERS: Hopefully not too much.  You
 8  all have a good amount of flexibility here.
 9      COMMISSIONER CORDOVANO: Not too much at all.
10      CHAIRMAN MORROW: Spencer or Brenda?
11      VICE CHAIRMAN MOCZYGEMBA: Yeah.  No questions.

12      CHAIRMAN MORROW: Do you have...
13      COMMISSIONER CORDOVANO: Hundreds of speeches?
14  Yeah.
15      CHAIRMAN MORROW: Yeah.  Okay.
16      Unless you want to hear --
17      MORGAN LANDERS: Well, and -- and before we --
18      CHAIRMAN MORROW: -- [unintelligible] --
19      COMMISSIONER CORDOVANO: Well -- well -- well,
20  let's --
21      CHAIRMAN MORROW: Hear from the applicant.
22      COMMISSIONER CORDOVANO: Mike, go.
23      CHAIRMAN MORROW: Rebuttal first.  That makes
24  sense.
25      MORGAN LANDERS: And then we can enter into
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 1  deliberations, [unintelligible] --
 2      CHAIRMAN MORROW: Right.  Okay.
 3      MORGAN LANDERS: -- things like that.
 4      CHAIRMAN MORROW: No more questions.
 5      We'll hear from Mike.
 6      MIKE CARR: Hello.  I'm Mike Carr, and I -- we
 7  are the applicant.  And I think that I'd like to go
 8  through the back -- not the side of the building; the
 9  back of the building -- and start to meet some of the
10  objections of some of the --
11      COMMISSIONER CORDOVANO: Alley.
12      MIKE CARR: Oh, the alley.
13      So one of the comments was, "Oh, man.
14  There's too much traffic going up and down that
15  alley."  So it's Wiseguy Pizza.  It's Sysco.  It's all
16  these people.  Well, we're building this unit, and one
17  of the objections is, "It's not got enough people in
18  it."  So these four cars that are going to park in
19  this back alley, that double-car garage, or the
20  other-car garage to the right -- is going to somehow
21  adversely affect the alley.
22      And by the way, our garbage, because we're
23  following the new rules, has to be in the bin to the
24  far left with an automatic-door opener.  Currently,
25  that alley, if you drive though it, has got dumpsters
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 1  all over it, cars going down it.  So I kind of think
 2  traffic for the back of the alley and a building
 3  that -- one of the objections we get is that -- "It's
 4  too big, and there's no people in it," is a pretty
 5  moot sense -- point.
 6      Conversely, it's heated, so it's got
 7  snowmelt.  So to address the snow-removal issue, it
 8  wouldn't be our -- our problem.  It would be our
 9  neighbors'.
10      And if you could show the 2nd Street side,
11  please.
12      So on 2nd Street, we addressed the
13  Commission's issue -- or I should say, "the City's
14  issue," not, "the Commission's issue" -- about the
15  retail being brought by the below-grade unit.
16      And so if you have the floor plan, now you
17  enter into the building in the same corridor, you go
18  downstairs, and it's -- it's, really, quite nice.  We
19  addressed all your concerns.  I think we, in fact,
20  improved on it, and we really -- I think we learned
21  something from that.  It was good.
22      Then, if we go to the front -- the floor
23  plan of the retail -- so one of your -- I think,
24  Brenda, one of your big deals was, "Hey.  You know,
25  we've got to reconsider our requirement on
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 1  5,400-square-foot lots about how much space we can
 2  provide."
 3      So this is the first floor.  So there's
 4  still three units.  So there's the -- there's the unit
 5  that -- that you approach on -- on 2nd, and then
 6  there's two that approach on Leadville.
 7      Now one of the arguments here is, "Oh, The
 8  Kneadery's parking is going to be destroyed."  Well,
 9  if you get more retail, you're going to have more
10  pressure on parking.  So I'm not sure the public
11  parking that's there is specified for one business,
12  but this is -- this will bring more parking; okay?
13  Guaranteed.  You guys want people?  We want people.
14  You want retail?  You want more retail?  People drive
15  cars.
16      So if you can show the basement now,
17  please.
18      And if you see on the -- I'm sorry.  One
19  second.
20      On the unit to the north, it has an
21  open-air access to the basement.  So there's still
22  three retail units, but the one retail unit to the
23  north probably will be designated just to one tenant
24  because the -- it's an upstairs/downstairs.
25      So if you'd show the downstairs, please,

Page 51

 1  now.
 2      So the downstairs now incorporates -- all
 3  that space to the north is now a retail unit.  So if
 4  you picture it, you go in, it's retail, and you can
 5  continue and go downstairs, and there's more retail.
 6      We totally reduced the storage for all the
 7  units.  We added the below-grade unit that has light
 8  wells.  So just for the facts, there was -- there was
 9  no one living on this street, in this spot, before we
10  bought it.  And with this, you have at least four
11  units; okay?
12      So if you'd go to the north wall, please,
13  and the colored picture.
14      So the reason the wall has to be solid is
15  because it's a firewall; okay?  That's the Code for a
16  zero-lot-line.  Now, our neighbor, who was on Planning
17  and Zoning, was the Mayor, and was also a City Council
18  person -- somewhere in their career, they had the
19  ability to understand that this was the -- the height
20  restriction in the Code of the City of Ketchum.
21      We only went by the rules.  So we offered
22  to relandscape that wall, and we were rejected.  I
23  still would propose that we could put trees there,
24  pines there, and we could make it look a lot greener.
25      Conversely, we could put windows
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 1  there -- and he said this -- if he would agree to a
 2  lot line -- to come off his lot line -- so that we
 3  don't need the firewall.
 4      But I think the firewall's at least 5
 5  feet, Morgan.
 6      MORGAN LANDERS: I believe it's 5 feet, yes.
 7      MIKE CARR: So if he wanted to encumber his
 8  property with a deed of trust -- which is what he said
 9  today -- is that he would do that -- we could put
10  windows on that wall, or we could make it look
11  different.
12      So if this whole project comes to -- we're
13  at Code, we're at the right height that -- allowed by
14  the Code of the City of Ketchum, and the question is
15  this north wall, let's figure a way to make this north
16  wall look better.
17      Now, your comments are, "Make it smaller."
18  Well, you guys, it's expensive to build.  The stuff
19  gets sold by the square foot.  Dave's a developer.  He
20  understands that.  And so we'll -- we're happy to work
21  with you.
22      But I think this is a pretty nice
23  building, and we have spent a tremendous amount of
24  money on this, and we have spent a tremendous amount
25  of time working with the City to meet things that
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 1  weren't even Code.  And -- and when -- I know people
 2  go, "Oh, if it's not in the Code" -- well, the Code is
 3  kind of what developers should follow.
 4      And so -- anyhow.  I think I address -- we
 5  added retail, we -- we fixed the entrance, the
 6  transformer -- I did not talk about -- but we did fix
 7  the transformer as well.  The back alley, I think, is
 8  a nonissue with traffic.  We have four cars
 9  that -- supposedly no one's going to live in the place
10  anyhow.
11      And then this north wall -- give me a
12  solution.  I can give you one.  Take the setback,
13  deed-of-trust it, and we can put windows on it.  We
14  can put landscaping.  We could put vines.  We could
15  paint windows; okay?  We could make that look like
16  there's windows.  We can make that work, but we don't
17  need to take it away from the Code.  That's my two
18  cents.
19      Thank you.
20      COMMISSIONER CORDOVANO: Thanks, Mike.
21      MIKE CARR: Do you have any questions?
22      CHAIRMAN MORROW: Thank you.
23      VICE CHAIRMAN MOCZYGEMBA: Yes, Mike.  While
24  you're up there, could you explain -- you had made a
25  comment about the alley being snowmelted.  Is that
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 1  something that you're proposing to do?
 2      MIKE CARR: Not the alley, but the apron --
 3      VICE CHAIRMAN MOCZYGEMBA: The apron.  Okay.
 4  Great.
 5      MIKE CARR: -- into -- the apron into the
 6  garages.
 7      VICE CHAIRMAN MOCZYGEMBA: Great.  Okay.
 8      Thank you.
 9      MIKE CARR: So when he said, "The person from
10  San Francisco" or wherever -- some person who,
11  supposedly, is buying this, which -- it might be me,
12  so -- you know, that they understand what the snow is
13  like.
14      VICE CHAIRMAN MOCZYGEMBA: Great.  Okay.
15      Thank you.
16      COMMISSIONER CORDOVANO: When Pam mentioned it

17  was a workforce-housing unit -- just to clarify --
18  that's based on the size --
19      MIKE CARR: [Unintelligible].
20      COMMISSIONER CORDOVANO: -- and --
21      MIKE CARR: No, in-lieu.  We --
22      COMMISSIONER CORDOVANO: Based on your in-lieu
23  payment?  There will be no --
24      MIKE CARR: In-lieu --
25      COMMISSIONER CORDOVANO: -- deed restrictions?
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 1      MIKE CARR: We're still in the process.  You
 2  know, you still can contribute housing, and
 3  that's -- you -- I -- that's another meeting, but you
 4  guys should review what you asked developers to do to
 5  actually contribute housing and try and figure out how
 6  it works, the math.  It's pretty complicated.
 7      COMMISSIONER CORDOVANO: Just out of kind
 8  of -- of curiosity -- not conditional at all -- you're
 9  more inclined to pay the fee than to give up the
10  749-square -- unit on the second floor?
11      MIKE CARR: Yeah, because -- yes.
12      COMMISSIONER CORDOVANO: And whatever is fine.
13  You know, you don't even have to answer this --
14      MIKE CARR: No.  No, we are.
15      COMMISSIONER CORDOVANO: -- [unintelligible].
16      MIKE CARR: We did propose the lower unit, and
17  we were rejected.
18      COMMISSIONER CORDOVANO: Because of our recent
19  basement ruling?
20      MIKE CARR: Yeah, but that wasn't the ruling
21  when we first applied, but -- yes.
22      However, it is -- but, yeah, that -- that
23  was the reason.  And I'm quite sure we can -- I think
24  we can find someone to buy it or rent it for sure.  I
25  think there's a couple gentleman in here that
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 1  would -- they told us they'd move in immediately once
 2  it's available, but -- but it's a beautiful building.
 3      And, I mean, Morgan and them have done a
 4  ton of work.  Nicole has done a massive amount of
 5  work.  And, I mean, look at that.  That thing -- even
 6  from this wall, it doesn't look that bad.  I mean, I
 7  understand Dave's problem with it, but we did the
 8  cornices and that.
 9      And the whole point of in-city density is
10  that, theoretically, the next building goes right to
11  the firewall.  That's why it's a firewall, and you
12  can't put windows in; okay?  Again, if he's willing to
13  encumber his lot and say, "I'll get a deed
14  restriction," I'll put windows on that wall.
15      COMMISSIONER CORDOVANO: Could you move -- could

16  you move --
17      MIKE CARR: So the ball's in his court.
18      COMMISSIONER CORDOVANO: Could you move your
19  building back an equal amount?
20      MIKE CARR: No.  Look it -- it's -- you already
21  get 5 feet here, 5 feet here, 3 feet here.  You
22  already take 5 -- you already take like 1,400 square
23  feet of 5,500 square feet in setbacks.  I mean, the
24  setbacks are -- I get it, but my answer is, "I don't
25  think we" -- "I don't think we need to."
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 1      I understand these gentlemen's concerns
 2  about the -- hey -- the wall, the setback, but, you
 3  know, Dave's a developer.  He knows he could build a
 4  building next to it.
 5      I don't understand why, forever -- this
 6  process went on -- that somebody didn't say, "Well, we
 7  should only be able to go up 30 feet there," if that's
 8  what you wanted.  But the property would have been
 9  sold for a different price as well.
10      So part of the property going for the
11  price it went for -- and, by the way, I bought it when
12  I was riding my bicycle, so, for sure, my neighbors
13  knew that it was for sale long before I did.
14      So -- okay.  They didn't buy it.  This
15  is -- this was the rules.  They knew the rule book.
16  They wrote the rule book, it sounds like.  I mean,
17  they can quote the rules, and now they are pissed off
18  about the rules.
19      So anyhow.  That's where we're at.
20      COMMISSIONER CORDOVANO: I've got to think
21  that -- you've got a good point on more retail making
22  it harder on the whole street.  That's fine.  I'm
23  super appreciative of the small units that you guys
24  put into the building and -- hope they stay small.
25      And I think the biggest question is, you
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 1  know, where the -- the basement unit and the
 2  749-square-foot unit, where that user's going to park.
 3  And --
 4      MIKE CARR: Well, we said --
 5      COMMISSIONER CORDOVANO: I guess I'm just -- I
 6  think that's where a lot of the parking concern's
 7  coming from, and that's more of a City question,
 8  but --
 9      MIKE CARR: So if you go at night, I mean,
10  Morgan went at night.  I mean, if you go at night,
11  there's so much parking available on the streets
12  there.
13      COMMISSIONER CORDOVANO: I go at night.
14      MIKE CARR: It's there.  You can park anywhere
15  you want to; right?
16      COMMISSIONER CORDOVANO: I think a street's
17  destiny is to be parked on.
18      MIKE CARR: What's that?
19      COMMISSIONER CORDOVANO: I think a street's
20  destiny is to be parked on, but I was just clarifying
21  that.
22      MIKE CARR: Yeah.  And then for the snow-removal
23  piece, like I told you, the City and the Catch
24  [phonetic] buildings -- as I understood, it has been
25  really, pretty successful, that they text all the
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 1  people with cars in the Catch buildings, and they move
 2  their cars to the lot, and they clear the snow and it
 3  goes.  I mean, Jesus, it's 2022.
 4      Texting and -- is not that complicated of
 5  a process.  I think it's worked quite well for the
 6  city.  There's lots of parking.  There's not lots of
 7  parking for people who want to work at a store, park
 8  in front of the store, and then ask the customers to
 9  be able to park in front of the store.
10      COMMISSIONER CORDOVANO: Agreed.
11      MORGAN LANDERS: And just to clarify on the
12  parking requirement.  So the requirement
13  is -- anything less than 750 net square feet is not
14  required to provide a parking space.  So...
15      COMMISSIONER CORDOVANO: Yeah.  And
16  then -- well, I don't have any more questions for the
17  applicant if anybody does.
18      UNIDENTIFIED SPEAKER: [Unintelligible].
19      CHAIRMAN MORROW: Susan?
20      UNIDENTIFIED SPEAKER: [Unintelligible].
21      CHAIRMAN MORROW: Thank you, guys.
22      Appreciate it.
23      MIKE CARR: Thank you.
24      COMMISSIONER CORDOVANO: Thanks, Mike.
25      CHAIRMAN MORROW: They can -- yeah.  And Tim is
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 1  joining us now.
 2      COMMISSIONER CORDOVANO: My question for staff
 3  is, "What is the plan for" -- "is the plan for these
 4  units to be sold to a car-less biker who works in
 5  Ketchum, or is there going to be a -- an ordinance
 6  that comes through, similar to what we see at the
 7  Catch building in these neighborhoods, for the two
 8  units that don't require a parking spot?"
 9      MORGAN LANDERS: So for the two units that don't
10  require parking, it would anticipate that those
11  vehicles would park on the street and that they would
12  manage their vehicle parking within the public
13  right-of-way.
14      When the City adopted the change to the
15  parking requirements in 2017, that was a bit of the
16  premise, that -- that we should be using our parking
17  inventory in a flexed way, where, in the evenings,
18  when residents are home, they have a place to park on
19  the street.
20      And then they, arguably, go to their day
21  job, and then the vendors and -- and patrons of the
22  businesses, locally, can then use those spaces.  So
23  it's a bit of a shared-parking scenario, and that was
24  a policy decision that was made in 2017.  I think that
25  discussion continues to happen on whether those
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 1  parking incentives continue to be in play long term,
 2  as part of our -- our long-haul kind of Code rewrite.
 3      But as of -- what is in front of you
 4  today, this application is vested under our current
 5  Code, so we can't require them to provide additional
 6  parking on the site other than what's being provided
 7  in front of you today.
 8      COMMISSIONER CORDOVANO: No, but the users will
 9  be able to park on the street overnight and move their
10  cars to a certain extent?
11      MORGAN LANDERS: It would be the same
12  parking-management system we have for the rest of
13  downtown.
14      COMMISSIONER CORDOVANO: Great.  Thanks.
15      That was my question.
16      MORGAN LANDERS: Yeah.
17      COMMISSIONER CORDOVANO: Tim, you showed up
18  right in time for my rant.
19      COMMISSIONER CARTER: That was it?
20      COMMISSIONER CORDOVANO: No.
21      Do I start?
22      Okay.
23      MORGAN LANDERS: And -- and before you start,
24  Spencer, just to let everyone know, you know, tonight
25  we're also just asking for feedback and direction to
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 1  staff and the applicant.  So there isn't a specific
 2  motion in front of you, but we would like to provide
 3  additional direction to the applicant so that they can
 4  continue to work through the process.
 5      COMMISSIONER CORDOVANO: Thanks.
 6      A lot of feelings going around in the
 7  room.  I think we could all just take a little step
 8  back and realize that we're all neighbors and that we
 9  all have the same goal here.
10      I think a lot of this comes from the fact
11  that the Fifth and Main building's FAR exceedance was
12  approved months and months and months down the road,
13  and we started looking at when FAR exceedances go to
14  Council and how long that happens after P&Z.  So I
15  think that's where we're working through the kinks of
16  how to do this for both sides of the table.
17      I think everybody just needs to play nice
18  and figure it out.  And while it might seem late, I
19  just think there's tilt -- still time to do it.  The
20  more and more we see buildings come through here and
21  everybody gets the same process out of us -- that we
22  come to better conclusions because these buildings are
23  going to stand for a long time.
24      I'd also like to recognize that the
25  F -- the floor area ratio, by right, is only 1.0 in
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 1  the CC-1 and CC-2, and that is super clear in the
 2  Code.  While there's been a lot of precedence, you
 3  have to look at what those other buildings provide.
 4      And I -- I think we should be chiseling
 5  the codes one at a time as they come.  I've been
 6  saying we need to do third-floor setbacks and rewrite
 7  the Code that only pertains to the fourth floor for
 8  months now, I think, since August 19th of this year.
 9      And I understand a lot of what I've
10  learned about rewriting those Codes, but when we do
11  these dramatic overhauls, it's almost -- the market's
12  changed.  Everything changes.  You can't forecast this
13  stuff.  So staying current with the Code -- and quite
14  frankly, there is a lot of -- in my perspective, there
15  is a lot of room to be said that we control this, but
16  we really don't.
17      Staff has to put something in front of us
18  before we get to vote on it, and staff has been led by
19  a certain few for too long, in my personal opinion.
20  So we're all working together, regardless of our
21  feelings, though.
22      And thanks, Pam, for bringing up the
23  Berkshire Hathaway support, as I've voted against most
24  of their buildings and still can remain friendly and
25  have constructive conversations with them on the
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 1  street.
 2      So if we can just take the feelings back a
 3  little bit and reach a level-headed decision, I think
 4  there's still time for the property owners to talk.
 5  And I don't think it's going to be one way or the
 6  other.  You know, it's going to be a mutual decision.
 7      But, in general, I think there's a couple
 8  questions that I have for staff and then things that
 9  we need to evaluate.  The basement stair seems totally
10  sweet, and I'm -- the changes -- I'm totally in
11  support of everything.
12      Transformer -- somebody else can get lost
13  in the Code on that one.
14      But, you know, in exchange for this FAR
15  increase, regardless if the Council approves it or
16  not, has -- because, yes, we -- after the Ordinance 1,
17  2, 3, 4 was passed without proper deliberation -- as
18  we felt, needed to go to Council.  We need to be more
19  careful of what we put towards Council
20  and -- have since talked with staff and requested more
21  notice before these things go through.  I think that
22  was after this exceedance.
23      But we are -- in exchange for more
24  density, we are changing -- exchanging $436,000.  So
25  if the applicant would rather sell a unit than
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 1  deed-restrict a unit, is that worth 436k if that
 2  unit's worth more than that on the open market?  So,
 3  "What are we getting out of this," is the question at
 4  hand.
 5      Further, thank you for those pictures of
 6  the other buildings because I was going to ask, and
 7  those did bring out -- there -- there are a lot of
 8  them, and some of them next to Whiskey's were due to a
 9  fire, and the firewall was very important in that
10  situation.  However, none of them were 42 feet tall,
11  and they all had dramatically more undulation.
12      We're almost getting to the point
13  of -- when I turn by a building down here on a lot of
14  these streets -- a lot of these buildings that are
15  built to the corners -- you can't see around the
16  corner when you're turning, and then we're just going
17  to get more stop signs everywhere.  And I've been
18  preaching about how stop signs aren't even sustainable
19  anymore, and we're violating our own -- idling into
20  our -- into our -- our -- our -- violating our Idling
21  Ordinance at the stop light in downtown.
22      The character of the north facade needs
23  undulation on each corner.  I have always been talking
24  about setting back the third story.
25      And my question for staff is, based on my
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 1  calculations, the hot-tub canopy on the top is 49 feet
 2  off the front of the building, 47 off the back.  And
 3  I'd like clarification on how things get above 42 feet
 4  and why.
 5      MORGAN LANDERS: So our Code does have a
 6  provision for unhabitable -- basically roof -- or
 7  pertinences that exceed that 42 feet -- and allows for
 8  those to exceed up to 10 feet above the roof height.
 9  So if a building is maximizing the 42 feet, then they
10  can have non-habitable additions that are rooftop
11  fixtures that can go up to the 52 feet, and that's
12  existing in our Code today.
13      COMMISSIONER CORDOVANO: Please add that to the
14  list of things I'd like to see changed.
15      I think my feedback for the applicant
16  is -- once again, I'm not a developer, but there's so
17  much space wasted on circulation.  I'm sure you need
18  to meet 2018 Building Code for ingress and egress, but
19  there's so much space wasted on volume and
20  circulation.  This thing could be -- not 12-foot
21  ceilings everywhere and reduce a lot of mass with some
22  more undulation, and I would like to see that
23  explored.
24      I also think that -- you know, I'm not
25  here to deny this permit tonight, but I'm also not
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 1  here to approve it, and I think we could make a
 2  continuance with two meetings a year this year
 3  with -- a month -- excuse me -- of two meetings a
 4  month.
 5      CHAIRMAN MORROW: Amazing.  Oh my god.  That
 6  would be awesome.
 7      COMMISSIONER CORDOVANO: That'd be no fun.
 8      CHAIRMAN MORROW: Yeah.
 9      COMMISSIONER CORDOVANO: We have two meetings a

10  month.  And since we've been through this, it will be
11  less and less time.  And, you know, I'm happy to stay
12  all night.  So I wouldn't -- but I also want
13  to -- don't want to bring it back too quickly and also
14  don't want to wait too long.
15      I'm not sure if they're planning on
16  digging in May, and they need a couple months' lead
17  into that.  But with this amount of excavation, I'd
18  have to think we have a little bit of time to
19  fine-tune this thing and put some of the feelings and
20  action to rest prior.
21      So I'd like to hear the Commission's
22  deliberation on what we think about the undulation on
23  the north facade, on the corners, and, you know, the
24  FAR exceedance tradeoff.
25      CHAIRMAN MORROW: Thank you.
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 1      Brenda.
 2      VICE CHAIRMAN MOCZYGEMBA: I only have a couple

 3  of comments.  I appreciate the work that the applicant
 4  did so expediently to kind of make -- make the
 5  revisions previously requested.
 6      The -- I like the -- the plantings that
 7  are added around the transformer in tandem with the
 8  screening, I think that's -- if Idaho Power's happy
 9  with what's being proposed, then I think that's the
10  best we can get there to make that thing go away.
11      I had discussed last time -- just about
12  the amount of stuff that does have to happen in the
13  alley, as has been discussed in this meeting, and how
14  much goes on.  And I think, you know, seeing this
15  application on a single lot is representative of that,
16  of the dumpster glider, the parking.  And then when
17  Idaho Power has a transformer requirement, it just
18  starts to chew up space.
19      I'm especially appreciative of the
20  elimination of the stairwell that was previously at
21  the corner down to the basement unit.  I had previous
22  criticisms of another application that used the glass
23  block as the window well.  I am very curious as to
24  how -- what -- what the finished product -- and how
25  much light is brought into that unit.
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 1      I did go into the website of the cut sheet
 2  that was provided, and it seemed like there were some
 3  really creative uses of the -- of the product.  So
 4  hopefully the applicant can continue forward in, I
 5  guess, finding the best way to increase the light that
 6  gets into that window well, but I am appreciative of
 7  its size and not just being minimal, again, to just
 8  meet minimum -- minimum requirements and requests.
 9      And then I -- I think my only issue here
10  that's been voiced throughout the majority of the
11  meeting is the north-property-line wall, and I think
12  we get stuck on this for the majority of these infill
13  applications.
14      In my mind, I've reached a certain level
15  of comfort with it, given the pace of development, but
16  we also have to be careful if the pace of development
17  is stalled.  You know, how comfortable are we with
18  this building kind of sitting here by its lonesome for
19  what could be the foreseeable future?
20      I think in -- in the imagery that was
21  provided of some of the property-line walls, what we
22  saw is a portion of those walls being receded or
23  stepped back.  And, in this application, we are
24  looking at a 42-foot-tall wall for the -- essentially
25  the length of that interior property line.

Min-U-Script® M & M Court Reporting Service
(208)345-9611(ph)  (800)234-9611  (208)-345-8800(fax)

(17) Pages 66 - 69



Audio 
Transcription

P22-035 / P22-035A
200 N Leadville Avenue

Audio Transcription - Hearing
December 20, 2022

Page 70

 1      But, nonetheless, I think the push that
 2  has been made, you know, whether we've been kind of
 3  skewed again into this safety of, oh, you know,
 4  development's happening, and we're trying to increase
 5  the density and the vibrancy of downtown.
 6      Sorry.  I kind of lost my train of thought
 7  there.
 8      I guess we -- we've been going down this
 9  course, and it -- or down this path, and now the
10  question is, "Okay.  You know, what does happen if
11  this wall stands here for a long time?"
12      But, nonetheless, I think it would be a
13  missed opportunity to say, "Oh, well.  You know, the
14  adjacent buildings are single story, so this project
15  should only be allowed a" -- "a certain density."
16      I think the question, in my mind, is,
17  "Okay.  What is" -- "what is the neighborhood?"  You
18  know, reading back into the purpose of the design
19  review guidelines, you know, it's fitting with the
20  scale of the neighborhood.  And my -- in my mind, the
21  question is, "What" -- "What's the neighborhood," and,
22  "What's the timeline?"
23      I don't -- I certainly don't want to force
24  the hand of the developer to not use the property to
25  the highest and best use, and then, in 10 years down
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 1  the road, this building is one of the smaller
 2  developments.  That's not increasing the vitality of
 3  the neighborhood.
 4      So in that vein, I think I've come to
 5  terms with the height of the wall.  I think we need to
 6  be careful, as we move forward in crafting the Code,
 7  as to how we reduce, I guess, the amount of
 8  questioning we have -- every single
 9  application -- about what to do with these
10  property-line walls.
11      But I think the applicant has met the
12  intent of the Code, in my mind, in regards to reducing
13  bulk and mass.  I -- I think I vocalized last time
14  that I appreciate the use of the materials.  I think
15  other people said in the room that they're timeless,
16  and I would agree, but it still brings in some of
17  those more modern elements like the C-Channel fascias
18  along that corner element.
19      So those are my comments.
20      CHAIRMAN MORROW: Thank you.
21      Susan.
22      COMMISSIONER PASSOVOY: Well, I agree with much
23  of what Wendy has said.
24      Brenda.  I'm sorry, Brenda.  It's been a
25  long day.
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 1      The -- I -- I see our job here as
 2  balancing a number of very important aspects of -- of
 3  development in the downtown, both in the abstract and
 4  in the specific, in this case.
 5      And the developer, having met all the
 6  technical requirements of the Code, still gives us the
 7  opportunity to balance that against the more abstract
 8  elements of how it fits into the neighborhood.  And I
 9  think the question of, "What is the neighborhood,"
10  and, "What is it today," and, "What is it likely to be
11  in the next 10 or 15 years" -- I'm -- I'm not sure
12  about 100 years, but I think we -- we definitely need
13  to be looking to the timeline that -- that is
14  effective.
15      I -- about the north wall, I am completely
16  appreciative of having to -- you put the property to
17  its highest and best use, both economically and
18  functionally.  And it's not our intent to take
19  anything away from the developer in that sense.
20      On the other hand, it just is troublesome
21  to me that it is this wall along this property line,
22  and I really am wondering whether -- whether -- and to
23  what extent there can be some effort to pull -- even
24  though it's allowed by the Code, to be mindful of the
25  mass-size-bulk-et-cetera perspective.
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 1      We spent a lot of our last meeting talking
 2  about those very same elements, with respect to
 3  another project.  And it's clearly in the interest of
 4  our fellow residents that we -- we do the best we can
 5  to -- to provide -- to meet this balance however we
 6  define it between the developability of property and
 7  the aesthetic of the property.
 8      So I am -- I -- I would really like to see
 9  some attempt, even on a -- even if it's at a sketch
10  level -- I'm not looking for detailed plans -- of
11  pulling the top floor back, away from that wall to
12  some extent.  I don't know whether it's 2 -- 2 feet,
13  or 3 feet, or whatever.  It is an enormous unit on the
14  top of that building.  It's bigger than my house.
15      And I -- you know, I just -- I think it
16  would make an enormous difference in the problem that
17  we are struggling with, and clearly, we are all
18  struggling with this.
19      CHAIRMAN MORROW: Thank you.
20      Tim, do you have --
21      COMMISSIONER CARTER: Yeah.  So let's see.
22      I just apologize to the Commission
23  for -- and folks that are here -- for showing up late.
24      I don't have the benefit of hearing what
25  seems like was quite a bit of comment about this
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 1  project.  I get a sense from the public comment that
 2  we got -- the written public comment that we got and
 3  just from the flavor of the room that -- what -- what
 4  it might have been.
 5      Regarding the issues that we brought up at
 6  the last P&Z meeting, that we wanted to see addressed,
 7  I appreciate the design team's effort to reconfigure
 8  that corner.  I think that this is definitely an
 9  improvement and -- and, you know, makes this building
10  function better in the long term.  The transformer
11  issue, I feel like, has been addressed.
12      I don't address -- I don't have anything
13  to add to the discussion about the north wall other
14  than -- you know, I feel the same way as the rest of
15  the Commission, that we deal with this project -- this
16  issue on a lot of projects.  And it's a difficult one
17  to parse.  So I appreciate the efforts that were made
18  on the design change so far.
19      I do wonder about -- you know, it does
20  feel -- with the brick being added above and the
21  columns below, it does -- at first glance, it does
22  seem a little top heavy.  I don't know if there's
23  a -- another way to reconfigure the finishes on that
24  wall to make it feel less so.
25      Let's see.
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 1      It -- before we go too far, can I get
 2  brought up to speed on more -- Morgan, you brought up
 3  that, maybe, we're not making a decision tonight.
 4  There was a -- a -- an issue regarding process that
 5  you guys discussed before I got here.  So was there a
 6  decision made about how that process -- how our
 7  process is going to work here?  Are we -- are we going
 8  to not make a decision tonight?
 9      MORGAN LANDERS: So the only reason you're not
10  asked to make a decision tonight is that you have some
11  design changes in front of you to review.  And so
12  staff didn't make a recommendation of approval or
13  denial because we felt there was continued discussion
14  on the design review criteria.
15      What you missed on the process side of
16  things was related to the FAR Exceedance Agreement.
17  And so those are things that you can come up to speed
18  on before the next hearing -- before the final
19  decision is made.
20      COMMISSIONER CARTER: Okay.
21      MORGAN LANDERS: Yeah.
22      COMMISSIONER CARTER: All right.  So we're
23  giving -- so it sounds like we're still in
24  the -- we're still giving direction from the
25  Commission to the design/development team here.
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 1      MORGAN LANDERS: Correct.  Yeah.
 2      So the -- the question in front of you is,
 3  you know, "Do you feel that the application in front
 4  of you, you know, meets all the criteria and addresses
 5  your concerns, or do you want to continue to get
 6  additional study from the architect on meeting the
 7  criteria?"
 8      COMMISSIONER CARTER: So the transformer and the
 9  corner issue, I feel, are addressed.  The north-wall
10  issue -- you know, I would certainly like to see some
11  other potential options.
12      And then it seems like the other issue in
13  the room is, you know, the -- the scale and mass of
14  the building and -- is it appropriate for the location
15  that's -- that it's in?
16      And, you know, I -- I feel like projects
17  like this -- you know, we have a Code that sort of
18  governs how -- how the bulk and mass of these
19  buildings, you -- you know, get -- you know, must
20  conform to and -- you know, there's a -- there's a
21  little bit of what seems like area for negotiation in
22  the details of the FAR Exceedance Agreement.
23      We have a 1.0 FAR that's given by right.
24  And then, you know, we can go up to -- is it 2.25 or
25  2.5? -- based on FAR -- 2.25 -- based on a FAR
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 1  Exceedance Agreement if the project gives -- provides
 2  community housing, either on the site or in lieu.
 3      The Code is not -- you know, there
 4  is -- the -- the Code doesn't seem to be entirely
 5  clear as to how much -- how much leeway we have to
 6  make that negotiation as a Commission.  And we've been
 7  fighting that -- frankly, we've been fighting that on
 8  other projects.  You know, what -- you know, is -- is
 9  it -- if the developer provides the required amount,
10  then they get the 2.25, or is there some negotiation
11  that is -- does the Code allow for some negotiation
12  there?
13      We've brought -- this has been an issue
14  on -- on multiple projects in the past.
15      MORGAN LANDERS: And so I can help clarify if
16  that's helpful.
17      So the FAR exceedance from 1.0 to 2.25 is
18  contingent upon design-review approval.  So it has to
19  have a design review approval for whatever you all
20  feel is appropriate, that meets the design review
21  criteria.  And so then that's where you root your
22  decision and your deliberations on the design review
23  criteria specifically.  And so if a project meets the
24  design review criteria, you can then approve the FAR
25  exceedance.
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 1      COMMISSIONER CARTER: And the design --
 2      MORGAN LANDERS: If it doesn't meet it, then
 3  you -- the FAR Exceedance Agreement becomes null.
 4      COMMISSIONER CARTER: And the design review
 5  criteria in the Code is very -- you know, the
 6  design-review agreement -- the language in the Code
 7  sort of limits us to the look of the building and the
 8  finishes on the outside.
 9      The -- our -- our ability to comment on
10  the program of the building is something that we have
11  been sort of asking for here, as a Commission, over
12  the last couple months.  That's part of what the
13  Interim Ordinance was about, was giving the Commission
14  some more discretion on being able to comment on the
15  program of buildings.  There was a lot of pushback
16  from the community to give us that -- you know,
17  to -- to give us that voice.
18      So, you know, I don't know, Morgan.  Do
19  you have -- you want to comment a little bit on that?
20      MORGAN LANDERS: Yeah.  So the way that staff
21  presented it to you all in the staff report is that,
22  really, there's kind of two criteria in the design
23  review that allow you to -- to influence kind of
24  the -- the bulk and the size and kind of the
25  orientation of the building.  Yes, this may be
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 1  cosmetic, but it may have impacts to the program.
 2      So the design review criteria that is most
 3  applicable in this instance is that "building walls
 4  shall provide undulation/relief, thus reducing the
 5  appearance of bulk and flatness."
 6      So that's, really, a design review
 7  criteria that -- you know, our Code does allow
 8  42 feet, but in an instance where you do have a very
 9  tall, flat wall, if you feel like additional
10  undulation or relief is necessary to meet that
11  criteria, which ultimately is to reduce the bulk and
12  flatness, you all can make those requests.
13      COMMISSIONER CARTER: Okay.  Well, then, along
14  those lines, certainly, the bulk and flatness of that
15  north wall is -- I mean, it's hard to argue that
16  it -- you know, that it has -- it does have
17  undulation.  I mean, it doesn't.
18      And, you know, from that -- from that
19  point of view, I would like -- I think it would be
20  helpful to see the design and development team, you
21  know, find some ways to mitigate that issue on that
22  north wall.
23      So -- and -- and then, I guess, you know,
24  the other thing I would say is, you know, "Part of
25  this process is to give the public" -- you know,
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 1  developers and -- you know, what the developers in
 2  town are -- are -- many of the developers in town are
 3  members of our community, and the developers are, you
 4  know, looking to -- to make a living, to be a part of
 5  town, just as the neighbors are as well.
 6      And finding a way to -- to coexist
 7  is -- is important.  And this forum, where projects
 8  have to come in front of the Commission and the public
 9  gets a chance to comment, is -- is a way for -- you
10  know, is a way for -- for developers to hear, you
11  know, what the community, you know, wants to see.
12      And I think hearing that -- and, you know,
13  any development team -- you know, the
14  development -- development teams have a -- a
15  right -- you know, the Code gives development teams a
16  right to move forward, and I don't think, you know, we
17  would -- I don't think anybody would -- would argue
18  that owners of property have a right to -- to develop
19  them in a way that -- that has some bounds, but, you
20  know, that -- that also, you know, gives them the
21  benefits of being a property owner.  That -- you know,
22  that's part of our system.
23      But those -- you know, the developers are
24  also not developing in a vacuum.  We're developing in
25  a community.  And, you know, finding a way for
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 1  projects to be constructive additions to a community
 2  is -- you know, is hopefully something that is part
 3  of -- you know, that this process helps development
 4  teams achieve.  So I'm just going to add that comment.
 5      But, in general, I appreciate the
 6  additions that have been made to the project, the
 7  changes that they made to the project.  I think, other
 8  than the north wall, which -- maybe if we could see a
 9  little more work on -- have been improvements from the
10  previous -- previous design that we saw.
11      VICE CHAIRMAN MOCZYGEMBA: [Unintelligible].
12      CHAIRMAN MORROW: No, please.
13      VICE CHAIRMAN MOCZYGEMBA: One thing that I
14  would like to interject with and that was mentioned in
15  the staff report that we haven't touched on -- and
16  this may just be something that gets handled in the
17  future, as I discussed previously -- is regarding
18  these property-line walls.
19      I think Nicole pointed it out as well, but
20  the portion of the Code that reads, "Facades facing a
21  street or alley or located more than 5 feet from an
22  interior side property line shall" -- "shall be
23  designed with both solid surfaces and window
24  openings."
25      So, I mean, the question -- and I spoke
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 1  with Morgan a little bit about this -- is -- is,
 2  "What" -- "What is the intent of that?"  And I know
 3  that we have evaluated other property-line walls based
 4  on the other development that was going on, you know,
 5  directly adjacent or -- or soon to be.
 6      And so, you know, in this case, in my
 7  mind, this building is meeting that portion of the
 8  Code because it is not located more than 5 feet from
 9  an interior side property line.
10      So the question is, you know, how that is
11  interpreted.  You know, it -- it -- it would be
12  impossible to -- crystal ball -- of, say, "Oh,
13  well" -- "well, that portion of Code just means, when
14  it's stepped more than 5 feet from the interior side
15  property line, it needs, you know, to have solid
16  surfaces and window openings because you're looking at
17  it in perpetuity;" right?
18      But in this case, we just cannot determine
19  whether there'll be a building there, again, 5 years
20  down the line, 10 years down the line, or 15.  So
21  you -- when you start to create undulation and
22  other -- I guess, other ways to manipulate the
23  materials along that facade, you're creating more -- I
24  guess it's just money being spent on something that
25  will be -- possibly be covered up down the line.
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 1      So that's kind of the -- the biggest
 2  conflict in my head is, you know, How much do you push
 3  any sort of application to make a wall pretty
 4  essentially, to only be covered up later?
 5      CHAIRMAN MORROW: I -- I agree, and I
 6  would -- with my condolences to Ben Franz, who we made
 7  do that for his building.  And then, suddenly, someone
 8  built right next to it, but we didn't know.  There was
 9  a little cabin there.  It could have stayed there for
10  30 years, so we made him change that wall, and he
11  spent money on it.  And within a year, it was -- it
12  wasn't there, but it could have been.
13      And I think this is what we -- I've been
14  on this Commission for a while, and we've done this
15  with a lot of buildings.  The Mill build -- the
16  building that The Mill is in across from Zions bank,
17  the alley, is a story shorter than it was presented as
18  because they couldn't underline the -- underground the
19  power lines.
20      UNIDENTIFIED SPEAKER: Mm-hmm.
21      CHAIRMAN MORROW: So they couldn't build the
22  fourth floor, and they -- we made them undulate and
23  change the materials on that back wall, which
24  shows -- kind of shows from Washington.  And then they
25  stepped back their third floor, which was
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 1  losing -- not only did they lose a whole floor; they
 2  lost space in the kind of setback or step-back on the
 3  top.
 4      So we've been struggling with this on a
 5  lot of properties for a long time, and I -- I -- I
 6  don't think we can take the chance of saying, "Yeah,
 7  leave a big, blank wall up there, and we hope
 8  something gets built in" -- "in 5 years or 10 years
 9  and" -- "not a big, blank wall for 50 years."
10      But the -- just in -- in reference to what
11  you said, I think that we've been through this a lot.
12  And, yes, I feel bad for some of the people that we
13  made -- you know, in the previous Code and not even
14  this Code -- made spend significant money on projects
15  that ended up being things they really didn't need to
16  in the new Code.
17      So just in reference to that, I'd -- I'd
18  like to say that I think -- if I've said it once, I've
19  said it 1,000 times.  This process makes buildings
20  better and -- because they're here for a long, long
21  time.  I think it's -- as painful as it is, it's
22  important.
23      I -- I agree.  I think the changes made
24  have been in response to what we like.  And I think
25  we've got a few small issues left, but I think we've
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 1  made significant progress.  And -- and I think
 2  Nicole's done a great job with that.  It's a great
 3  design.  It may not be exactly there yet, but I think
 4  we're getting there.
 5      Is Matt still on with us?
 6      MATT JOHNSON: I am.
 7      CHAIRMAN MORROW: Are you still there?
 8      I just have a couple quick ones.
 9      We don't -- we don't ever get to see or
10  have any effect on the FAR exceedance agreements
11  as -- as Planning and Zoning; do we?
12      MATT JOHNSON: On the agreement itself, no,
13  other than it's conditioned on your design-review
14  approval.
15      CHAIRMAN MORROW: Okay.  But, I mean, we -- if
16  we wanted to look at it and go -- we think that's a
17  weird tradeoff, we wouldn't be able to make changes in
18  that?
19      MATT JOHNSON: You wouldn't be able to make
20  changes.  Any comment you had on it would purely be
21  sort of an advisory-type thing.
22      CHAIRMAN MORROW: Okay.  Second, we heard "spot
23  zoning."  I know, in my opinion, this isn't spot
24  zoning no matter what we do.  Do -- do you think
25  this -- that -- that would be a specific, like, "You
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 1  can't do this here?"
 2      MATT JOHNSON: Correct.
 3      CHAIRMAN MORROW: And third, despite your
 4  wonderful legal knowledge, is -- is it -- is there
 5  potential that we could still encounter litigation
 6  even though you don't think it's possible?  Maybe
 7  Mr. Linnet wants to file a claim.  Do you think there
 8  is some actionable -- something in here -- potentially
 9  actionable -- something in here?
10      MATT JOHNSON: Well, there's -- there's multiple
11  steps that would happen before we got to anything that
12  would be litigation in court.
13      CHAIRMAN MORROW: You -- you know what I mean.
14  I'm trying to prevent --
15      MATT JOHNSON: Right.
16      CHAIRMAN MORROW: -- us from doing something
17  in -- in my -- the -- the part I feel good about is,
18  if we can have the neighbors and the developers work
19  together as we move through this process, we won't
20  have that issue.  I just don't want to put us in the
21  position of having that issue.
22      MATT JOHNSON: So the -- the answer to the
23  question of, "Is litigation possible," is
24  always, "Yes."
25      CHAIRMAN MORROW: Yes.  Yeah.  Okay.
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 1      MATT JOHNSON: All -- all -- all -- all it takes
 2  is a party willing to pay an attorney to -- to make
 3  arguments.
 4      I -- I do think, in this case, the
 5  procedural issues that have been raised are -- are
 6  relatively straightforward, could additionally be
 7  addressed at other points in the administrative
 8  appeals process as need be, and I think the risk of
 9  litigation is relatively lower -- or at least with
10  some chance to work through with the -- the -- the
11  party raising them first.
12      So is that a wiggly-enough answer?
13      CHAIRMAN MORROW: Yeah.  Yeah.  Perfect.
14      That's -- those answered my three legal
15  issues right there.
16      Because this is subject to design review
17  approval, I -- I think we've heard a bunch of people
18  say, "You've met all the requirements" -- and I think
19  Susan mentioned this, that you can meet the
20  requirements for height and for lot-line setback and
21  for those things, but still not meet the requirements
22  that it fit into the neighborhood character or that it
23  be compatible.
24      And I -- and I think that, in that sense,
25  this is where we have our subjective -- it's not just,
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 1  you know, "Stick it in one side.  It's 42 feet high.
 2  That's fine," and it comes out the other side and it's
 3  approved.  So I think the area that we do have leeway
 4  here -- even though it's met the requirements -- is
 5  that it still may not fit into the character of the
 6  neighborhood, based on what's around it.
 7      So I -- I just wanted to address that,
 8  that it sounds -- a lot of people are like, "Well, we
 9  did everything we should do.  We should get an
10  approval."  And I'm like, "That's" -- "that" -- "this
11  is a subjective process, and it deals with neighbors,
12  and it deals with the future that we don't know
13  about."
14      So I just wanted to bring that up, that,
15  yes, according to the -- the -- the -- how high it is
16  or how wide it is or what the setback is,
17  it's -- it's compatible, but it still may not actually
18  fit into the neighborhood or be compatible with what
19  we're looking for in that neighborhood.  So I just
20  wanted to bring that up.
21      I agree with Spencer and some other
22  people, that -- as much as it's a pain in the -- in
23  the butt, wedding-caking this structure would -- would
24  probably solve a lot of the problems.  So
25  the -- wedding-caking the top floor a little bit
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 1  and -- maybe, in the new Code, zero-lot-line buildings
 2  should wedding-cake at -- at the third floor and not
 3  the fourth floor.
 4      But I think this -- if the top floor were
 5  set back, that would -- a little bit, that would be
 6  undulation, or if that north wall were opened into a
 7  deck, or -- I -- I -- you know, again, we're not
 8  designing up here, but that -- if it -- if it's set
 9  back up there somehow, stepped back, that would take a
10  lot of the mass-and-bulk feeling away from the -- the
11  building and would give undulation to that flat wall,
12  that being stepped back and not being just pushed in
13  and out.
14      I think parking in the area's inadequate
15  already, so I think the parking issue is -- the Code
16  says as long as there's 750 -- people often move their
17  cars -- you know, I hate to see the -- the City change
18  their rules for everyone on that, but it looks like
19  that -- that's what's going to happen, and we're going
20  to have different winter rules.  And that's -- you
21  know, that's a cost of having the city become bigger
22  and having had inadequate parking since the '80s.
23      I -- I agree with the balancing act
24  that -- I think we've gotten really close here, and we
25  just have to make sure that what we approve is -- is
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 1  compatible with the neighborhood for the long run
 2  because these buildings will be here for 70 or
 3  100 years.  So I would like to see the -- my direction
 4  would be, "You've done a great job.  Can we address
 5  some of these last issues."
 6      And, you know, I'd love to see, if there
 7  was an agreement between the neighbors, what it'd look
 8  like with windows up there, or a -- a -- a small deck
 9  area, or an enclosed -- whatever it is -- on the top
10  there to make it seem less massive.  It would be cool
11  to see how they come to that.
12      So, overall, I do -- I think the -- the
13  design is really nice.  It would be awesome if it
14  could just kind of -- you know, I know it's a
15  zero-lot-line building, but it's a small lot with a
16  zero-lot-line building, and the neighbors' buildings,
17  many of them are one story, so it -- it's going to
18  have a shocking effect for a while no matter what.  So
19  my -- that's my direction.
20      I think, Nicole, you've done a great job.
21  I think we'd like to see some of these other potential
22  changes.  That's kind of where I am now.
23      COMMISSIONER CORDOVANO: I believe we could
24  request a 3D model of the building.
25      MORGAN LANDERS: If there's any specific
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 1  diagrams or graphics that you'd like to see when they
 2  come back, it'd be good to know that, and then we can
 3  ask the applicants to prepare those.
 4      COMMISSIONER CORDOVANO: I think that would help
 5  set the scale and the scope.  And I'd love to see it
 6  come back at 1.75, with a lower total height.
 7      MORGAN LANDERS: So from --
 8      CHAIRMAN MORROW: Go ahead.
 9      MORGAN LANDERS: -- for -- just a quick
10  clarification for staff.
11      Spencer, when you're asking for additional
12  3D models, are you looking for something different
13  than what's included in the packet now, as far as
14  renderings?
15      COMMISSIONER CORDOVANO: I was kind of curious
16  what that design review guideline would get me,
17  honestly, as I considered a 3D model, or maybe an
18  area -- more of an area-centric model.
19      MORGAN LANDERS: So what I would caution the
20  Commission against is providing a specific cap on the
21  FAR, but asking the applicants to evaluate what
22  additional undulation or relief on that northern
23  facade would look like and see what that comes back
24  with -- because we -- we are in a bit of a delicate
25  space, where we can't dictate a specific FAR, but we
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 1  can evaluate revised proposals, based on the
 2  criteria --
 3      COMMISSIONER CORDOVANO: Totally, and I --
 4      MORGAN LANDERS: -- if the Commission's open
 5  to it.
 6      COMMISSIONER CORDOVANO: I -- I just kind of had
 7  to slide that in there from the side because I feel
 8  like a lot of this is so subjective.  And I don't want
 9  to make that a cut-and-dry thing, but the whole
10  building could use some wedding-caking.
11      I understand development costs enough to
12  realize that we're probably only going to get it at
13  the top floor.  The windows are almost an excuse to
14  get the top floor set back 5 feet, similar -- as it is
15  on the whole building.
16      CHAIRMAN MORROW: To Spencer's point, we ask
17  this --
18      COMMISSIONER CORDOVANO: [Unintelligible].
19      CHAIRMAN MORROW: -- a lot of times, "Can we get
20  a model that shows what it will look like within
21  the -- with the surrounding neighborhood," the bulk,
22  mass -- kind of like, "Here it is, and here's a big
23  picture of what the rest of the" -- we've -- we've
24  started to ask for that a lot, and it helps us kind of
25  really look at it, so I think that would be super
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 1  helpful.
 2      MORGAN LANDERS: Yeah, we can definitely do
 3  that.
 4      COMMISSIONER CORDOVANO: Yeah, so undulation on

 5  the north side, west side, and the east side.
 6      MORGAN LANDERS: All right.
 7      CHAIRMAN MORROW: Any --
 8      COMMISSIONER CORDOVANO: And I'm -- I'm -- I'm
 9  all for people being able to buy their lots under the
10  rules, but I think we need to update them more
11  quickly.  And it is just totally absurd that the max
12  height is 42 feet, and a guy can have a canopy over
13  his hot tub of 49 feet -- no fence, none, for the
14  guy -- whatever, but that's just a 49-foot building in
15  general logic, which is very contrary to City Code.
16      CHAIRMAN MORROW: So at this point, if we've had
17  comment and if you think we've given proper direction
18  and because I don't believe we're making any kind of
19  decision tonight, I think -- especially with what
20  we've heard from the neighbors, I'd like to see more
21  public input, more -- I'd like to see what Nicole
22  comes back with, I'd -- you know, I think we have some
23  steps in the process.
24      But I do think, as usual, it gets better
25  and better every time.  This is an order better than
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 1  the last one, having moved the stairs and -- and --
 2      COMMISSIONER CORDOVANO: And we also don't want

 3  to deny it.
 4      CHAIRMAN MORROW: No.  No.  No.  We want it to
 5  get to where it can be built and -- and be there for
 6  100 years and -- but that's -- I think we're getting
 7  there.  And if we don't need to make any kind of
 8  decision tonight, if you feel like we have good
 9  direction --
10      MORGAN LANDERS: I do.  So the only motion that
11  you will need to make is to continue to the next
12  meeting, so that would be January 10th.  And then
13  staff will consult with the applicant following the
14  meeting to see if they can make that.  And if we need
15  to push it, we can push it.
16      CHAIRMAN MORROW: Okay.
17      COMMISSIONER CORDOVANO: So like -- I feel
18  like January -- and tell me if this is my purview.
19  I -- I feel like January tends to rush, and there's
20  plenty of projects that have been in line for a long
21  time too.
22      CHAIRMAN MORROW: I -- I don't have a problem
23  with it, but it does seem like it's 10 days.  And
24  during the holidays, and that might be unfair to the
25  applicant's team to say, "Hey.  Here goes your
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 1  Christmas and New Year's so you can redo this."
 2      So we're happy to let you guys discuss it
 3  with them and -- and have it set to a date certain
 4  that -- you'll let us know.
 5      MORGAN LANDERS: Yeah.  And -- and sorry,
 6  Spencer, to interrupt.
 7      But, really, it's just to make sure that
 8  we have a date certain because if we don't set it to a
 9  date certain, we have to go through the re-noticing
10  process, which we can if the -- if the Planning
11  Commission prefers that.
12      But I think what we can do is continue it
13  to the 10th, and then if, for some reason, the
14  applicant team doesn't feel that's reasonable, we can
15  certainly continue it again.
16      CHAIRMAN MORROW: And don't feel like you guys
17  have to ruin your holiday for us.  We're going to be
18  here in January and February.  So...
19      COMMISSIONER PASSOVOY: I just wanted to make
20  one clarification.
21      My comment regarding the size of the unit
22  on the top is not a reflection of my opinion as to how
23  much space people can or should have to live in.  It's
24  up to them.  I only mentioned it because I -- I felt
25  that it was large enough to allow for some undulation
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 1  of that wall, without losing the -- the -- the overall
 2  marketability of the unit.
 3      MORGAN LANDERS: Thank you.
 4      CHAIRMAN MORROW: Susan doesn't feel left out.
 5  It's four-and-a-half times bigger than the space I
 6  live in.  So...
 7      COMMISSIONER CORDOVANO: What do we want to do

 8  about date certain?  I'm -- I don't want to overstep
 9  here, but --
10      CHAIRMAN MORROW: Well, let's do --
11      COMMISSIONER CORDOVANO: -- [unintelligible].
12      CHAIRMAN MORROW: -- January 10th.  And then if
13  the applicant needs to change it, they'll change it
14  with staff, and we'll -- they'll have a date certain.
15  But this way, we -- we've got something at -- as a
16  placeholder.  Is that okay?
17      COMMISSIONER CORDOVANO: Yeah.
18      CHAIRMAN MORROW: Okay.  So I will take a motion
19  if anyone...
20      COMMISSIONER CORDOVANO: I'll make a motion to
21  continue this project to a date certain, being
22  January 10th --
23      CHAIRMAN MORROW: January 10th, yes.
24      COMMISSIONER CORDOVANO: -- with hopes of a
25  continuance.
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 1      COMMISSIONER PASSOVOY: And I second the motion.
 2      CHAIRMAN MORROW: All in favor?
 3      Aye.
 4      COMMISSIONER CORDOVANO: Aye.
 5      COMMISSIONER PASSOVOY: Aye.
 6      COMMISSIONER CARTER: Aye.
 7      CHAIRMAN MORROW: Thank you, everyone.
 8      VICE CHAIRMAN MOCZYGEMBA: Nay.
 9      CHAIRMAN MORROW: Oh, Brenda is a "Nay."
10      VICE CHAIRMAN MOCZYGEMBA: Can I do that with a

11  continuance?
12      CHAIRMAN MORROW: Yes.
13      MORGAN LANDERS: You sure can.
14      VICE CHAIRMAN MOCZYGEMBA: Okay.
15      MORGAN LANDERS: Mm-hmm.
16      CHAIRMAN MORROW: Thank you to the public and to
17  the applicant and to the attorneys and everyone in the
18  room.  We will see you guys either in January or some
19  time after that.  If you're involved, stay involved,
20  and we'll be happy to continue to hear from you.
21      (End transcription at 1:53:00 of audio
22      file.)
23      -o0o-
24  
25  
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 1            (Begin transcription at 0:1:00 of audio
  

 2            file.)
  

 3          CHAIRMAN MORROW:  Any discussion or -- okay.
  

 4                I -- I did go look at those story poles
  

 5    for this project, so that's my --
  

 6          COMMISSIONER CORDOVANO:  I did prior to the
  

 7    first meeting.
  

 8          CHAIRMAN MORROW:  Okay.
  

 9            (Pause transcription at 0:01:11 of audio
  

10            file and resume transcription at 0:02:30
  

11            of audio file.)
  

12          CHAIRMAN MORROW:  Okay.  We'll move on to Action
  

13    Item 2.  This is a recommendation to hold a public
  

14    hearing, review, and provide feedback on design-review
  

15    and condominium-preliminary-plat applications for the
  

16    proposed mixed-use development at 200 North Leadville
  

17    Avenue, P22-035 and P22-035A.
  

18                Morgan.
  

19          MORGAN LANDERS:  Great.  Thank you, everyone.
  

20                So this is a continuation of our
  

21    November 29th meeting.
  

22                So if you all recall, we had
  

23    presented -- staff presented the application to you
  

24    all.  It was a design-review application and a
  

25    condominium-preliminary-plat application.
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 1                At that meeting, staff had made comments
  

 2    in kind of three general areas related to things that
  

 3    we thought that the Commission might have feedback on,
  

 4    and the Commission did provide that feedback.  And so
  

 5    we are here in front of you today, as the applicant
  

 6    has made a variety of changes based on that feedback
  

 7    that you provided.
  

 8                So a couple of the changes that they made
  

 9    that staff are in support of -- is that there's been a
  

10    pretty significant reorientation of the basement-level
  

11    floor plan and the staircase to that ground -- the
  

12    basement-level dwelling unit, which staff believes
  

13    addressed the majority of staff and the Planning
  

14    Commission's feedback.  So we would look for some
  

15    affirmation from you all on that.
  

16                And then we also have a
  

17    screen -- screening configuration that we discussed
  

18    with Idaho Power that we think meets some of the
  

19    intent and is certainly an improvement above and
  

20    beyond the actual moving of the transformer, which we
  

21    think will be problematic.
  

22                And it didn't seem like the Commission was
  

23    really looking for them to do -- and then the other
  

24    piece of the conversation was kind of how to treat
  

25    that north facade.  So there was some feedback from
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 1    the Commission about further articulation of that
  

 2    facade.  And I think one or two Commissioners had even
  

 3    made a comment of, you know, potentially stepping back
  

 4    that top level of the third floor to create some
  

 5    additional undulation and relief.
  

 6                And so that's what's in front of you
  

 7    today -- is -- is just further discussion and
  

 8    direction to the applicant on that.
  

 9                I would like to mention that we received
  

10    two additional public comments after the packet was
  

11    published last week, and those were provided to you
  

12    via e-mail and the agenda has been updated.
  

13                One of those, you will notice, is from a
  

14    land-use attorney.  And so we do have the City
  

15    Attorney, Matt Johnson, online to provide you some
  

16    feedback on that and how you all need to either
  

17    address or acknowledge that, and then you can
  

18    certainly ask him questions.
  

19                So at this point, I will turn it over to
  

20    Matt.  I believe he's on the line, and he can give you
  

21    feedback on that, and then we can continue through the
  

22    process.
  

23          MATT JOHNSON:  All right, Chair and
  

24    Commissioners.  I'm Matt Johnson, City Attorney.  I'm
  

25    happy to answer questions if there's specific ones
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 1    about the letter from Mr. Linnet.  I -- I can tell you
  

 2    I've reviewed that matter.  I've -- and I've provided
  

 3    a response to Mr. Linnet.
  

 4                I do think that the City Code is quite
  

 5    clear that the Council has kept the authority over FAR
  

 6    exceedances and -- and, in particular, the
  

 7    decision-making on an FAR Exceedance Agreement.  Those
  

 8    agreements are then specifically conditioned upon the
  

 9    design-review approval, which keeps the design review
  

10    fully in front of you, separate from that FAR
  

11    Exceedance Agreement.
  

12                And so I do not -- I do not come to the
  

13    same conclusions Mr. Linnet did, and my finding is
  

14    everything is in order, procedurally.  That's why we
  

15    kept the schedule for this meeting instead of
  

16    considering a postponement.
  

17                All that being said on the record now, I'm
  

18    happy to answer any questions you may have or that
  

19    arise later after public comment with respect to any
  

20    of the issues raised in that letter.
  

21          VICE CHAIRMAN MOCZYGEMBA:  I had a question.
  

22    Whether it's to Matt or Planning staff, is -- I think
  

23    Mr. Linnet was -- had some issue over the noticing.
  

24    Was that a public hearing, and was it properly noticed
  

25    to the best of your knowledge?
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 1          MATT JOHNSON:  So -- so an FAR Exceedance
  

 2    Agreement is not actually required for a public
  

 3    hearing.  It's not a land-use decision in the same
  

 4    sense as a zoning amendment, and there hasn't been a
  

 5    public-hearing requirement created for it by City
  

 6    Code, as there has been for design-review
  

 7    applications.
  

 8                So it's separate from those.  In fact,
  

 9    quite typically, they've been on the consent agenda
  

10    when they go up before Council.
  

11          VICE CHAIRMAN MOCZYGEMBA:   Thank you, Matt.
  

12          COMMISSIONER CORDOVANO:  Hey, Matt.  What about
  

13    the noticing of the first meeting?
  

14                And I don't know if that's for staff or
  

15    for Matt.
  

16                It sounded like some of the property
  

17    owners didn't get a notice for the first meeting.  Was
  

18    that just not going to the mailbox or...
  

19          MORGAN LANDERS:  Yeah.  So I think -- and you're
  

20    probably referring to one of the public comments that
  

21    came through.
  

22                So public noticing goes to the property
  

23    owners within a 300-foot radius.  And so we did
  

24    double-check the public notice, and that did go out to
  

25    all of the adjacent property owners within that
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 1    300 feet.
  

 2                I think some of the challenge that happens
  

 3    with public noticing is that if there is an entity
  

 4    that is either renting that space or leasing that
  

 5    space, it is up to the property owner to notify those
  

 6    tenants.  And so our obligations under the law are to
  

 7    make sure that we notify the property owner, but we
  

 8    certainly understand that sometimes that information
  

 9    isn't conveyed down to tenants.
  

10          COMMISSIONER CORDOVANO:  Yeah.  And I think
  

11    that -- my comment was mostly in regards to the first
  

12    meeting that we held on 12/13.  But I did read that
  

13    public comment that you're referring to, and I wasn't
  

14    sure if that was even a 300-foot adjoiner.
  

15          MORGAN LANDERS:  And are you talking about the
  

16    first meeting on this application?  So that was on
  

17    November 29th, and we did notice that through all of
  

18    our normal channels, so the mailing to the 300-foot
  

19    adjoiners.
  

20                The other thing that we do that's required
  

21    per our Code is -- we have a physical notice that's on
  

22    the property itself.  And so that's usually how we try
  

23    and kind of get the word out more broadly for maybe
  

24    people who aren't as -- part of that adjacent property
  

25    owner.  So we did go back and confirm, and all of the
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 1    noticing was done properly for that initial hearing on
  

 2    the 29th.
  

 3          COMMISSIONER CORDOVANO:  When are the story
  

 4    poles required to go up?
  

 5          MORGAN LANDERS:  One week prior to the hearing,
  

 6    and those get verified by our Community Service
  

 7    Officers -- that one week prior -- as well.  And so if
  

 8    those aren't up, then we either -- you know, the
  

 9    evaluation of a waiver has to come in with the
  

10    application, and it has to be requested by the
  

11    applicant.
  

12                But if the determination is that those are
  

13    required, then they need to be in place.  If they're
  

14    not in place, then we do have to postpone the hearing.
  

15    But for this application, they were in place in the
  

16    right amount of time.
  

17          COMMISSIONER CORDOVANO:  And that's to the top
  

18    of the building or to the top of the hot-tub canopy?
  

19          MORGAN LANDERS:  It's to the top of the -- the
  

20    highest point of the -- of the building on a corner.
  

21          COMMISSIONER CORDOVANO:  Thanks.
  

22          MORGAN LANDERS:  Mm-hmm.
  

23          CHAIRMAN MORROW:  Susan, do you have anything?
  

24          COMMISSIONER PASSOVOY:  No, I -- the only
  

25    question I have is -- whether you also put notices in
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 1    the newspaper of record.
  

 2          MORGAN LANDERS:  Mm-hmm.  We do, yeah.  We're
  

 3    required by statute to put a legal notice in a paper
  

 4    of general circulation.  So that, for us, is -- it
  

 5    gets posted in the "Legal Notices" section on the
  

 6    Wednesday paper because that's where they have the
  

 7    expanded legal notices.  So that -- those all get
  

 8    posted accordingly.
  

 9                And we actually have to notice -- I think
  

10    the minimum timeframe in our Code is 15 days, but
  

11    because of the cycle of the noticing period for the
  

12    paper, it ends up being a little bit more than that,
  

13    usually about a week and a half more than that.
  

14          CHAIRMAN MORROW:  All right.
  

15          MORGAN LANDERS:  And if there's not any other
  

16    questions, I will turn it over to the applicant, as
  

17    they want to review some of the proposed changes with
  

18    you and provide some comments.  And then we can move
  

19    into public comment and proceed as usual for a public
  

20    hearing.
  

21                All right, Nicole.
  

22          NICOLE RAMEY:  Let's start --
  

23          MORGAN LANDERS:  The one at the end or the one
  

24    at the beginning?
  

25          NICOLE RAMEY:  This one here.
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 1                Good afternoon.  Nicole Ramey, for the
  

 2    record.
  

 3                Thanks, again, for meeting for this
  

 4    special meeting.
  

 5                And, as always, I wanted to thank Morgan
  

 6    and her staff for all their hard work on putting all
  

 7    of this together and getting everything in order.
  

 8                [Unintelligible].
  

 9          UNIDENTIFIED SPEAKER:   [Unintelligible].
  

10          NICOLE RAMEY:  Okay.  So the design team took a
  

11    look at the 2nd Street activation comment, and we have
  

12    made a few changes.  We relocated the entrance to the
  

13    lower-level residential unit to be within the main
  

14    residential entry off 2nd, so now all of the
  

15    residential entries are consolidated off that main 2nd
  

16    entry.  We reconfigured the retail entrance off 2nd.
  

17                It is now closer to Leadville, and the
  

18    windows previously in the lower-level stairwell are
  

19    now dedicated to the retail space.  So as -- as you
  

20    can see in this rendering, all the windows in
  

21    the -- in the black area, those are now dedicated to
  

22    the commercial/retail space.  So that was kind of the
  

23    big move in terms of the facade.
  

24                When it comes to the floor plan, we
  

25    increased the retail-unit size by 649 square feet,



Audio Transcription - Hearing - December 20, 2022
P22-035 / P22-035A  -  200 N Leadville Avenue

11

  

 1    from 1,306 to 1,955.  We did this by adding square
  

 2    footage from the lower level with access via an
  

 3    interior stair -- stair.  So this is now about
  

 4    18 percent of the gross square foot, so we upped that
  

 5    percentage quite a bit.
  

 6                We feel these changes not only activate
  

 7    the corner with the commercial space, but also add
  

 8    commercial square footage and condense the residential
  

 9    unit entries together in one location.  So a couple
  

10    benefits there for that comment.
  

11                And a side note.  We did add back in an
  

12    area of precast glass paver, concrete block, so now
  

13    that provides light down into the lower-level unit and
  

14    down into the lower-level retail space.  So the glass
  

15    block is also completely under the second-floor deck,
  

16    so while there will be light trespass, it technically
  

17    is underneath that second-floor deck.
  

18                We had a meeting with Idaho Power and
  

19    Morgan Landers to review allowable clearances and
  

20    allowed materials around transformers.  Idaho Power's
  

21    policy is that a fence and landscaping within a
  

22    three-foot clearance of the transformer are
  

23    acceptable.  The landscaping should be able to be laid
  

24    down, so no sturdy shrubs.  And, you know, if any of
  

25    that just gets destroyed or altered during maintenance
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 1    or repair, it's on the property owner.
  

 2                So we've added a wire-mesh fence and
  

 3    proposed landscaping on two sides of the transformer.
  

 4    The orientation of the transformer did not matter to
  

 5    Idaho Power, and as all sides of the transformer can
  

 6    be treated with the same fence and landscaping, we
  

 7    kept the orientation the same.
  

 8                As for the north wall, we added red brick
  

 9    on the third-floor band.  The design review criteria
  

10    about, "Facades facing a street or alley or located
  

11    more than 5 feet from an interior side property line
  

12    shall be designed with both solid surfaces" --
  

13    windows -- "solid surfaces and window openings," does
  

14    not apply.
  

15                This wall does not front a street or
  

16    alley, and it is within 5 feet of the interior side
  

17    property line.  I believe that this design review
  

18    criteria, you know, is not pertaining to interior,
  

19    zero-lot-line facades.  Per Building Code and
  

20    life-safety requirements, we cannot include window
  

21    openings.
  

22                The goal of the brick detailing here is to
  

23    be subtle.  Changes in brick-lay pattern and
  

24    orientation are the design.  We are open to
  

25    discussions on the most suitable treatment of this
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 1    facade while understanding the project meets the
  

 2    setback and the height requirements.
  

 3                We did -- I also want to point out that we
  

 4    contacted the neighbor to the north to ask if we could
  

 5    discuss additional landscaping or relocation of
  

 6    existing trees on the property.  The discussions were
  

 7    rejected.
  

 8                I guess I just -- as a side note -- as
  

 9    I've always said, if -- if what is coming before you
  

10    is not, you know, what everybody wants to see, then I
  

11    would encourage all parties to look at -- and I know
  

12    it's in the works -- rewriting the Code so then we
  

13    know what to design to going forward.
  

14                So that's kind of [unintelligible].
  

15          CHAIRMAN MORROW:  Thank you.
  

16                Morgan, do you have anything?
  

17          MORGAN LANDERS:  Nothing at this time, but we'll
  

18    open up for --
  

19          CHAIRMAN MORROW:  For public comment?
  

20          MORGAN LANDERS:  -- questions or public comment.
  

21          COMMISSIONER CORDOVANO:   I've got a question
  

22    for the applicant.
  

23          CHAIRMAN MORROW:  Oh, you guys have questions
  

24    first?
  

25                Okay.
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 1          COMMISSIONER CORDOVANO:  You said you couldn't
  

 2    put in windows on the -- was that the north --
  

 3          NICOLE RAMEY:  Correct.
  

 4          COMMISSIONER CORDOVANO:  -- side for the Life
  

 5    Safety --
  

 6          NICOLE RAMEY:  The Building Code.
  

 7          COMMISSIONER CORDOVANO:  Or Building Code.
  

 8          NICOLE RAMEY:  Correct.
  

 9          COMMISSIONER CORDOVANO:  Could you elaborate on
  

10    that, Morgan.
  

11          MORGAN LANDERS:  Yeah.  So what Nicole is
  

12    stating is correct.  The amount of openings you can
  

13    have on a facade wall is dictated by the setback from
  

14    the property line.
  

15                And since this building wall is at the
  

16    zero-setback line from the property, no fenestration
  

17    is permitted that can open.  So there -- I'm not sure
  

18    what some of the other details are, as far as if it
  

19    can be nonoperable.  I would have to defer to Nicole
  

20    on that.  But as far as kind of large openings that
  

21    actually can be operable, those are not permitted.
  

22          NICOLE RAMEY:  Can we scroll to the last page.
  

23          MORGAN LANDERS:  Mm-hmm.
  

24          NICOLE RAMEY:  We did go around and we took some
  

25    photos of example -- of examples within town of these
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 1    types of facades.  So when you build, you know, within
  

 2    a certain distance of your property line, the
  

 3    International Building Code requires you to, you know,
  

 4    build to a certain fire and life-safety requirement.
  

 5    So that is why we see these types of facades all over
  

 6    town.
  

 7                The building on the lower-right-hand
  

 8    corner that does have a window would preclude that
  

 9    property owner from, you know, building within the set
  

10    distance of that window.  So, you know, unless you're
  

11    set back a certain distance off your property line,
  

12    you are not allowed to have openings.
  

13          COMMISSIONER CORDOVANO:  Thanks for providing
  

14    this.  That was going to be my next question.  It
  

15    definitely helps provide some perspective.
  

16          UNIDENTIFIED SPEAKER:   [Unintelligible].
  

17          CHAIRMAN MORROW:  I was just saying that the two
  

18    on the bottom are -- that -- that's the new Bariteau
  

19    [phonetic] building on -- across from the post office;
  

20    correct?
  

21                Yeah.  So I know we approved something
  

22    that doesn't look like that at the end.  When it's
  

23    finished, it won't be a blank wall.  It'll have
  

24    texture, color, material.  It will have something on
  

25    it, so -- just so that Commissioners know that weren't
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 1    here for that.
  

 2          COMMISSIONER CORDOVANO:  And then I saw -- did
  

 3    you change -- you -- thanks for the retail changes.
  

 4                And these units are still potentially able
  

 5    to be rented separately?
  

 6          NICOLE RAMEY:  Correct.
  

 7          COMMISSIONER CORDOVANO:  And was there any
  

 8    reduction in size to the top floor?
  

 9          NICOLE RAMEY:  No.
  

10          COMMISSIONER CORDOVANO:  And that is all from
  

11    me.
  

12                Thanks.
  

13          VICE CHAIRMAN MOCZYGEMBA:  Nicole, you
  

14    mentioned -- thank you for, I guess, coordinating with
  

15    Idaho Power and what they would allow and not allow
  

16    regarding the transformer screening.
  

17                What sort of plantings would be proposed
  

18    there?  You mentioned they can't be like hardy bushes.
  

19    Is it grasses?
  

20          NICOLE RAMEY:  That -- I guess, we'd be open to
  

21    suggestions.  Idaho Power did not want to specify --
  

22          VICE CHAIRMAN MOCZYGEMBA:  Okay.
  

23          NICOLE RAMEY:  -- any specific landscaping.  And
  

24    I suppose, while they didn't say they would not allow
  

25    a sturdy shrub, it -- it would just get destroyed, and
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 1    it would make their lives miserable.  So in the
  

 2    interest of, you know, being a good client of
  

 3    theirs...
  

 4          VICE CHAIRMAN MOCZYGEMBA:  Right.
  

 5                And then -- did they have additional
  

 6    feedback?  I think it was brought up in the previous
  

 7    meeting that there was some criticism from Idaho Power
  

 8    with previous transformer screening that included
  

 9    metal screening that needed to be moved because it
  

10    gets frozen to the ground or whatever.
  

11                It -- they were okay moving forward with
  

12    the metal screen, as --
  

13          NICOLE RAMEY:  Right.  Cyndi Bradshaw with Idaho
  

14    Power was fine allowing those.  I'm sure that there
  

15    have been problems.  And, once again, if -- you know,
  

16    if a metal screen is destroyed during maintenance or
  

17    repair, that's on the property owner.  It's not Idaho
  

18    Power's equipment.
  

19          VICE CHAIRMAN MOCZYGEMBA:  Okay.  Thank you.
  

20          MORGAN LANDERS:  And if I could provide a little
  

21    bit of clarity to Brenda.
  

22                One of the other considerations for this
  

23    property is that the sidewalks where the transformer
  

24    is located are snowmelted.  And so I think some of the
  

25    additional considerations related to snow removal or
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 1    freezing were a bit mitigated because of that.
  

 2                And then we had discussed -- I believe the
  

 3    applicant had offered in the last public meeting that
  

 4    they would be supportive of some sort of condition of
  

 5    approval that said, you know, "If any of this stuff
  

 6    was damaged, it needed to be replaced within a certain
  

 7    period of time."
  

 8                So if the project does move forward, staff
  

 9    will work on crafting whatever conditions of approval
  

10    the Commission feels are appropriate and then present
  

11    you all -- to those -- to you all for further
  

12    consideration.
  

13          VICE CHAIRMAN MOCZYGEMBA:  [Unintelligible].
  

14    Yeah.
  

15          COMMISSIONER PASSOVOY:  I -- I'm following up on
  

16    Spencer's question about reducing the size of the
  

17    top-floor unit.  I realize that it -- that it's in the
  

18    developer's interest to maximize the square footage of
  

19    that unit, but I -- I am wondering if you would be
  

20    willing or -- to reduce it at least on the north side
  

21    so there's more set back and that wall is, therefore,
  

22    not such a blank wall.
  

23                I mean, the unit is 3,500 square feet.  So
  

24    I don't know how much you -- but, you know, it -- I
  

25    don't know what's an -- I'm not an architect.  I don't
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 1    know what's an appropriate setback, and I'm reluctant
  

 2    to do -- what do -- what do they call it? -- designing
  

 3    from the dais.  But it seems, to me, that it's one way
  

 4    this issue can be addressed.
  

 5          NICOLE RAMEY:  Sure.  Personally, I -- I do not
  

 6    feel a setback from the north achieves any of the
  

 7    goals in terms of reducing bulk or flatness.  It would
  

 8    be a narrow sliver that you would see.
  

 9                And then, also, you know, is that
  

10    something that's going to be written in the Code that
  

11    the neighbors also set back on the third floor --
  

12          COMMISSIONER PASSOVOY:  Mm-hmm.
  

13          NICOLE RAMEY:  -- when that property's
  

14    developed?
  

15          COMMISSIONER PASSOVOY:  I shouldn't say, "Just
  

16    the north side."  I'm also looking at the west side,
  

17    you know, setting back the -- the entire thing, if you
  

18    can.
  

19          NICOLE RAMEY:  Sure.
  

20          COMMISSIONER PASSOVOY:  Yeah.  I don't know how
  

21    much it would reduce the size of the unit, but I -- I
  

22    have said before -- I think that the exterior
  

23    treatment of the building is quite attractive and a
  

24    refreshing change from a lot of things that one sees.
  

25    But it -- I just -- it's a question as to whether or
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 1    not that -- that setback can be done and still achieve
  

 2    a very valuable unit.
  

 3          MORGAN LANDERS:  And -- and if I could just jump
  

 4    in there because I know Nicole has kind of posed a
  

 5    question to you all about Code changes and things like
  

 6    that.  I think it would be helpful to give you all
  

 7    some perspective on just how the design review kind of
  

 8    criteria works.
  

 9                And so, you know, there was the -- the
  

10    design review criteria relating to the facades that
  

11    face the street, face the alley, the 5-foot setback.
  

12    The other design review criteria that comes -- comes
  

13    into play here is just that "building walls shall
  

14    provide undulation/relief, thus reducing the
  

15    appearance of bulk and flatness."
  

16                So, you know, that is a pretty specific
  

17    design review criteria that -- if the Planning
  

18    Commission does feel that there are elements of this
  

19    building that don't adequately mitigate the bulk or
  

20    flatness of the building, the Planning Commission can
  

21    provide that feedback within their bounds.
  

22                You know, what needs to be kept in mind is
  

23    that we do have building-height maximums that are
  

24    still being met with the projects.  We do allow
  

25    42-foot-high buildings, but the purpose of that -- of
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 1    that design review criteria is that, even allowing
  

 2    that height, there are architectural elements that can
  

 3    impact and positively mitigate the bulk and flatness
  

 4    of a building.  So it is a little bit of a balance.
  

 5                And, Susan, I -- I appreciate your comment
  

 6    and question.
  

 7                So it is kind of up to the Commission on
  

 8    whether you feel that the current design meets that
  

 9    criteria or not, and then make some recommendations on
  

10    what you'd like to see.
  

11          CHAIRMAN MORROW:  I think -- were there any
  

12    changes to the north wall, the color -- the -- the --
  

13          NICOLE RAMEY:  There were, yes.
  

14          CHAIRMAN MORROW:  Can we see a --
  

15          MORGAN LANDERS:  Mm-hmm.
  

16          NICOLE RAMEY:  We did add --
  

17          CHAIRMAN MORROW:  Do you have a --
  

18          NICOLE RAMEY:  -- more brick.  So the third
  

19    floor is now banded with brick.  We did take a look at
  

20    kind of a user on Leadville, how they would be
  

21    approaching the building.  And --
  

22          CHAIRMAN MORROW:  Yeah.  That's a -- okay.  So
  

23    the top is now brick, and so it's not all that beige
  

24    all the way up?
  

25          NICOLE RAMEY:  Correct.
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 1          CHAIRMAN MORROW:  Okay.
  

 2          NICOLE RAMEY:  So -- and that is -- really, the
  

 3    most high-profile view is, truly, the top.  So that's
  

 4    why we chose to highlight that area with the nicer
  

 5    material, with the brick.
  

 6          CHAIRMAN MORROW:  Okay.  Thank you.
  

 7                Anything else right now before public
  

 8    comment?
  

 9                I will open the floor to public comment.
  

10    If you're in the room, please step to the microphone
  

11    and state your name for the record.
  

12                Do we have anyone online?
  

13          UNIDENTIFIED SPEAKER:   Not at this moment,
  

14    Commissioner, but I'll let you know.
  

15          CHAIRMAN MORROW:  Okay.  Great.
  

16                So we'll start in the room.
  

17                Thank you.
  

18          COMMISSIONER CORDOVANO:  And the people online
  

19    can press the raise-your-hand button on the Zoom call
  

20    to --
  

21          CHAIRMAN MORROW:  Lovely.
  

22          COMMISSIONER CORDOVANO:  -- alert
  

23    [unintelligible].
  

24          SAM LINNET:  Hey, Commissioners.  My name's Sam
  

25    Linnet with Alturas Law Group.  I represent 240 North
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 1    Leadville, LLC.
  

 2                I believe you've been forwarded a letter
  

 3    that I submitted regarding this application.  I think
  

 4    the majority of my client's concerns and my concerns
  

 5    are outlined in there, so I'll -- I'll try to keep
  

 6    this fairly brief.
  

 7                Primarily -- I'm primarily concerned just
  

 8    with the process.  So this is a procedural issue.  The
  

 9    Council entered into a contract with the applicant
  

10    about the develop -- about a development standard that
  

11    is subject to design review, which is why we're here
  

12    today.
  

13                The solution here, I guess -- well,
  

14    primarily, the problem with that is that the City
  

15    Council essentially weighed in on something
  

16    that -- and, I believe, is in the Planning and Zoning
  

17    Commission's court.  And by doing so, I think it's
  

18    taken away some of your ability -- your objectivity or
  

19    ability to act -- act independently.
  

20                The solution is to have the City simply
  

21    void this agreement and have the Planning and Zoning
  

22    Commission evaluate the Far Exceedance Agreement
  

23    standard in accordance with the design review.
  

24                I think doing it opposite, having the City
  

25    Council say, "Yep.  This project" -- "after looking at
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 1    plans and applications, this project meets this
  

 2    development standard, and we" -- "we think we should
  

 3    approve a FAR Exceedance Agreement for this."  I'm
  

 4    certain -- I think that's putting the cart before the
  

 5    horse.
  

 6                If the current agreement stands, I think
  

 7    whatever decision the Commission comes to could
  

 8    potentially be influenced by this clear directive from
  

 9    the City Council.
  

10                And if the Commission has the power, as
  

11    Mr. Johnson said, to, you know -- that this agreement
  

12    is conditionally approved, subject to design review,
  

13    but if the Commission has the power -- if you all have
  

14    the power to look at this FAR Exceedance Agreement,
  

15    change it, modify it, not approve it at all, then I
  

16    think that begs the question of, "Well, why would the
  

17    City Council enter into that agreement at all if it
  

18    ultimately is a decision that's up to the Planning and
  

19    Zoning Commission?"
  

20                I don't think, from a policy perspective
  

21    and from a government perspective, that the City
  

22    Council should be making promises to
  

23    applicants -- even if they're conditional
  

24    promises -- about what might be allowed for their
  

25    project.  The Planning and Zoning Commission is vested
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 1    with power to make planning and zoning decisions and
  

 2    determinations.
  

 3                This development standard -- or the FAR
  

 4    Exceedance Agreement is in Title 17.  It's in our
  

 5    Planning and -- the City of Ketchum's Planning and
  

 6    Zoning Code.  So I think it would be best for the
  

 7    Commission to consider continuing this matter, to talk
  

 8    with staff, to terminate the FAR Exceedance Agreement,
  

 9    and then come back with a clean slate and consider
  

10    whether a FAR Exceedance Agreement is warranted for
  

11    this application at the same time that you do design
  

12    review.
  

13                Thank you very much.
  

14          CHAIRMAN MORROW:  Thank you.
  

15          SAM LINNET:  We have -- our client wants to make
  

16    a couple comments as well.
  

17          DAVE HUTCHINSON:  Thanks, Sam.  I'm Dave
  

18    Hutchinson.  I'm the tenant and the property owner
  

19    next door.
  

20                And whether the City Attorney is correct
  

21    or my attorney is correct, there's no question.  It
  

22    was out of order.  It was done backward.  It makes no
  

23    sense for the City Council -- without a public
  

24    hearing, without notice, without plans -- to grant a
  

25    conditional Exceedance Agreement without me being
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 1    there.  I was actually amazed when I got here last
  

 2    week and staff said that the City Council had approved
  

 3    an Exceedance Agreement.
  

 4                Whether or not the City deems it
  

 5    appropriate to notice such a thing, let's talk about
  

 6    it.  They agreed, which they say is conditional -- but
  

 7    if you approved this plan, it wouldn't be conditional.
  

 8    It would have been finite.  They agreed to exceed the
  

 9    FAR by 100 percent, 5,500 square feet.  The FAR in the
  

10    downtown is a 1.0, which -- by the way, the Code is
  

11    clear as to what the FAR is here.
  

12                So with no notice, the Council, in my
  

13    pigeon -- opinion, prejudiced the hearing last week.
  

14    I was in it.  Look at the tape.  You were confused.  I
  

15    was confused.  I -- I think I kind of know what's
  

16    going on around here, and I was like, "You've got to
  

17    be kidding.  I can't believe they did that."  So
  

18    whether it's legal or not, I don't care.  I think you
  

19    should do it right just so that it doesn't create
  

20    issues down the road.
  

21                We're such huge supporters of housing.  We
  

22    don't want to see the in-lieu opportunity thrown out
  

23    because they didn't do it right.  So whoever's right,
  

24    we'll figure that out.
  

25                When it comes to design, what we really



Audio Transcription - Hearing - December 20, 2022
P22-035 / P22-035A  -  200 N Leadville Avenue

27

  

 1    have here is -- we've got too big a building in the
  

 2    location.  That's the fundamental disconnect.
  

 3                As far as the applicant's corrections to
  

 4    the first level and listening to the feedback, I think
  

 5    they've done kind of a nice job.  If you could throw
  

 6    this in the washer and then put it in the drier and
  

 7    shrink it, it's -- it's probably pretty -- a pretty
  

 8    nice design.  I think Nicole has done a nice job.
  

 9                I do agree with staff that, on the north
  

10    wall, it still pertains to undulation.  And I could
  

11    probably get my camera out and drive around and come
  

12    up with an equal number of pictures that have setbacks
  

13    and undulation on the -- on the property-boundary
  

14    lines.
  

15                And I don't think -- maybe one of those
  

16    pictures was 35 feet.  They -- none of them were
  

17    42 feet tall.  So on a 55-foot-wide lot, on a narrow
  

18    street, with a 42-foot-tall facade, you do not get
  

19    undulation unless you change the setback.
  

20                You know, the third level -- now, I -- I
  

21    happen to also be in this business.  If you could set
  

22    it back and put some windows up there, those views are
  

23    very valuable.  And if the applicant or the designers
  

24    want to talk to me about some sort of agreement -- not
  

25    to butt up against them with a 42-foot-tall wall some
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 1    time in the future, I'm wide, open to that
  

 2    conversation.
  

 3                I don't think having, on a single lot, a
  

 4    42-foot-tall, flat facade -- all it does is force
  

 5    everybody down the road to match it and move along.
  

 6    So it really sets the tone.
  

 7                The most important thing, to me -- and
  

 8    hopefully you guys have read my -- you know, a lot of
  

 9    verbiage.  The first letter I brought to the last
  

10    one -- I didn't send them both to you at the same
  

11    time, so apologies for all of that.
  

12                But, really, what we have here
  

13    is -- is -- the -- the -- the City Code provides for
  

14    scale.  It provides for neighborhood compatibility.  I
  

15    sat in your chairs and did this for many years; right?
  

16    I know what it is.
  

17                And it's meant to be a -- an exception to
  

18    grant an FAR Exceedance, and it should be based upon
  

19    the ability of the Commission to find that it meets
  

20    the design review criteria without pressure from
  

21    another body.  It makes -- that makes no sense to me.
  

22    You're the finder of fact on whether this meets the
  

23    design review criteria.
  

24                In my opinion, at the size, it just
  

25    doesn't.  I'm not going to specifically address the
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 1    architecture.  I think that's getting super close.  I
  

 2    actually believe that if we all work together, this
  

 3    will be a really great building.
  

 4                I'm -- I'm -- we're not -- certainly not
  

 5    expecting nothing to be there.  But at a bonus FAR and
  

 6    a 42-foot height, as well as -- I think there's a
  

 7    10-foot protrusion through the center for an
  

 8    elevator -- this will be -- not just the biggest
  

 9    building on this side of town.  It'll be absolutely
  

10    huge for the neighborhood; right?  So the
  

11    compatibility and the -- and the comparability just
  

12    doesn't exist.
  

13                The purpose of the chapter -- of design
  

14    review, the main purpose -- it says, "The purpose of
  

15    this chapter is to maintain and enhance appearance,
  

16    character, beauty and function of the City, to ensure
  

17    that new development is complementary to the design of
  

18    existing City neighborhoods and to protect and enhance
  

19    the economic base of the City in Ketchum" -- "City of
  

20    Ketchum."
  

21                The keywords in that, in my opinion, are
  

22    "character" -- it's being "complementary" -- and the
  

23    "existing city neighborhood."
  

24                Where this is being located is pretty much
  

25    a done deal.  At some point my little building will be
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 1    redeveloped.  The Kneadery probably won't change.  A
  

 2    lot of the buildings around there aren't going to
  

 3    change.   There are historic structures within a
  

 4    stone's throw.  The streets are narrow.  It's not a
  

 5    90-foot-wide corridor.
  

 6                There are other locations where an in-lieu
  

 7    agreement for housing contribution would make sense
  

 8    to -- to get a bigger building.  It's where other
  

 9    buildings are bigger, where streets are wider, and
  

10    where it fits into the neighborhood, where there's
  

11    topography.  This is less than a block from -- from
  

12    the center of town, Sun Valley and Main Street.
  

13                So once again, I -- I think the building
  

14    will be a great building when we're done.  But if we
  

15    get impatient and just say, "Hey" -- you know, you
  

16    write a check, you get a big building, I think that's
  

17    a bad precedent.
  

18                Thank you.
  

19          CHAIRMAN MORROW:  Thank you, Dave.
  

20                Other public comment in the room?
  

21                Good.  We've got plenty -- you guys, we've
  

22    got plenty of time.  Everyone will get to go.
  

23          COMMISSIONER CORDOVANO:  I enjoy staying here
  

24    late into the night, so [unintelligible].
  

25          DUFFY WITMER:  My name's Duffy Witmer, and I was
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 1    a neighbor 55 feet away from the proposed project.  I
  

 2    agree exactly with Dave.  The architecture's quite
  

 3    attractive, I think.  And it's a -- it's a fitting
  

 4    spot for this building.  I just think it's oversized.
  

 5                And it is a -- having been in business at
  

 6    The Kneadery for 18 years -- a tremendous amount of
  

 7    traffic on Leadville, on the corner there.  And I
  

 8    think a building this size is -- can be a really great
  

 9    asset to the town and the neighborhood.  It's just, in
  

10    my opinion, oversized.
  

11          CHAIRMAN MORROW:  Thank you.
  

12          JOHN MALIN:  Hi there.  I'm John Malin
  

13    [phonetic].  I own the Elephant's Perch, which is the
  

14    next block over.  I don't -- I -- I agree with
  

15    everything Dave said and with what Duffy said.  It is
  

16    a nice-looking building.  You guys did a nice job, but
  

17    it's just the wrong size, and the north wall is a
  

18    problem.
  

19                The north wall goes 40 feet high.  You can
  

20    see a wall similar when you go over here to the
  

21    building Dave Wilson built, where Maude's is.  That
  

22    building is probably 28 feet high.  Think about that
  

23    being 12 feet higher and poor, little Carol there in
  

24    Consign Design being at the bottom of that.  That's
  

25    Dave's situation.
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 1                I think it sets a terrible precedent for
  

 2    everything in the Commercial Core to have these walls
  

 3    that are blank walls, especially one that's
  

 4    40-foot-plus feet high.
  

 5                I think the City -- the
  

 6    Council -- the -- I know who sits upstairs, and I know
  

 7    that I don't agree with what goes on up there.  I
  

 8    think they sell those in-lieu fees to somebody who
  

 9    wants to come and overbuild a site, and I think it's
  

10    a -- a bad thing for our city.  I think it sets a
  

11    terrible precedent.  You know, there's a vacant lot.
  

12                That's my wife.  Sorry.
  

13                I think it sets a terrible precedent for
  

14    the neighborhood.  Right across the street is another
  

15    site.  That site, if built like this, is going to have
  

16    another 40-foot wall right next to McCann Daech
  

17    Fenton.  That's a disaster.
  

18                Over on my block -- while we have a wider
  

19    street over there on East Avenue, where the Perch
  

20    is -- when they come along and want to redevelop the
  

21    UPS building and I've got a 40-foot wall there, that's
  

22    going to take all the sun away from that side of
  

23    the -- from the morning part of the day, and it's
  

24    going to be just a nightmare to be looking at.  We
  

25    have a historic building, so we will always be low
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 1    rise.
  

 2                Dave's building's got a -- you know,
  

 3    he -- I -- I'm not sure what happens with him, but
  

 4    Duffy will never change the -- and Dillon will never
  

 5    change the -- The Kneadery.  So I feel like the
  

 6    precedent is really an issue.
  

 7                And -- and what complicates it a little
  

 8    bit more is the parking issue that happens.  And so
  

 9    The Kneadery, as all of you know, already has a
  

10    parking issue many days in the morning.  Downtown has
  

11    a parking issue.  Just drive around now.
  

12                Of course, this is the week.  If there
  

13    ever is a week, you know, it's now.  But the parking
  

14    is going to be more and more impacted by these
  

15    precedents that allow buildings to be slightly
  

16    overbuilt and have too much stuff and it be slightly
  

17    under-parked.  And, you know, it's just going to make
  

18    it worse and worse downtown.
  

19                And I've made myself really clear
  

20    about -- with the Bluebird.  Our competitors are not a
  

21    handful of people around town.  Our competitors in the
  

22    retail business are Amazon, and that's a problem.  And
  

23    so when parking gets tough, people buy from Amazon,
  

24    and that's what leads to deterioration in downtown
  

25    retail because you can't pay your rent.  You can't pay
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 1    your bills.  You can't pay your people, and so that's
  

 2    just the -- that's what happens.
  

 3                So my concern really is the precedent
  

 4    and -- and what happens if we get a bunch of these
  

 5    buildings 40 feet high with these blank walls?  Just
  

 6    imagine what it looks -- in our charming, little town.
  

 7                So that's all I have to say.
  

 8                Thank you.
  

 9          CHAIRMAN MORROW:  Thank you.
  

10          DILLON WITMER:  Good afternoon, Commissioners.
  

11    My name's Dillon Witmer.  I am the actual, current
  

12    owner of The Kneadery.
  

13                Thanks for my dad [unintelligible].
  

14                When I first purchased The Kneadery from
  

15    Duffy, the banks said, "Well, we think you should just
  

16    tear this down and do a three-story
  

17    multi-development," something like this rendition.
  

18    Who here wants to see me tear down The Kneadery?  I
  

19    don't think anybody in a community like this would,
  

20    you know, appreciate that.
  

21                And I guess my point is -- is that, unlike
  

22    Mr. Hutchinson and -- and John, I'm at the beginning
  

23    of my career, and I want to see this community develop
  

24    and grow into something that I'm proud to leave for my
  

25    kids and the next generation.
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 1                And I agree with them.  I think the
  

 2    building's beautiful.  I know that, at some point,
  

 3    something will be there, just as long as we keep in
  

 4    mind kind of the history behind us and where we came,
  

 5    how we all got to this point, and how to kind of
  

 6    steward the next generation of what's built in
  

 7    town -- makes sense with what's in town.  I think the
  

 8    size and the scope for something in this
  

 9    neighborhood -- if you look around, you know, right
  

10    across the street, we're all kind of low-rise
  

11    buildings.
  

12                And something like this will cast a shadow
  

13    over all of us -- not to mention -- you know, like
  

14    they said, my parking will be inhibited.  Think about
  

15    the Sysco trucks, Nikola [phonetic] trucks, garbage
  

16    trucks.  You know, you've got Wiseguy.  You've got
  

17    KBs.  That alley is a thoroughfare, and they're going
  

18    to add these parking spaces, these garages, and stuff
  

19    like that.
  

20                Don't get me wrong.  I want to see
  

21    something with the right design come into this -- this
  

22    sector in town.  I think that having vacant lots -- I
  

23    mean, when -- where Warfield is now, that sat -- sat
  

24    vacant for years.  I felt like that was a bad look for
  

25    our town, same thing where The Pod is now.  I'd like
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 1    to see more things come into town that we can be proud
  

 2    of.
  

 3                And I recognize -- it seems like they've
  

 4    added a lot more retail space, and that's what I'd
  

 5    like to see.  I want to see people walking past my
  

 6    restaurant find something while they're waiting to sit
  

 7    in my restaurant.  You know, we've got a lot of great
  

 8    shops in the area.
  

 9                And I think that that should be -- not
  

10    that -- we want to introduce more retail in the
  

11    downtown core.  And the more residential you get, when
  

12    you add it to the downtown core -- hurts.
  

13                I mean, I remember I was selling salsa at
  

14    the farmer's market years ago, and we couldn't have
  

15    live music anymore because somebody bought a penthouse
  

16    up above, and they didn't want to listen to
  

17    that -- some guy playing guitar, you know, making
  

18    dollar bills at a -- you know, that's part of this
  

19    small town.
  

20                You know, that's why we all gravitate to
  

21    this small town because you know each other.  You see
  

22    each other at the post office and at Atkinsons', and
  

23    we all, you know, high-five or we give each other
  

24    knuckles because of what we were fortunate enough to
  

25    grow up with.
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 1                And I -- I just want to see the next 40 to
  

 2    50 years while I do business the same -- not
  

 3    over-building too quickly, you know, preserving
  

 4    the -- the downtown core that we have, the reason
  

 5    people come to Ketchum.
  

 6                You know, when somebody's sitting on my
  

 7    patio, I can serve them a great breakfast, but I can't
  

 8    change the amazing view that they have right now.  You
  

 9    know, all I can do is try to enhance their experience
  

10    that they're already having.
  

11                And I agree.  It's a little bit weird to
  

12    have just this -- you know, on a side street like
  

13    that, just this -- you know, no-windows, very-cold
  

14    part of the downtown core of Ketchum.  You -- yeah, I
  

15    see it in some of these areas.  And the height, to me,
  

16    is, you know, okay.
  

17                So the story poles.  You go up there.  I
  

18    was sitting in Hutchinson's office the other day, and
  

19    I couldn't even -- from his windows, I couldn't even
  

20    see that -- where the building, you know, started and
  

21    stopped, just from sitting there at ground level.
  

22                So I'm all for having something new in
  

23    this area.  I think, if -- like Hutchinson says, it's
  

24    a beautiful design.  If we could just shrink it down a
  

25    little bit, be cognizant of the businesses that have
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 1    been operating there for -- I mean, like we're in our
  

 2    47th year at The Kneadery, you know.
  

 3                And like I said, remember, you know,
  

 4    we -- we need parking.  We need guys to be coming
  

 5    through that alley.  I mean, if you go there, wait
  

 6    until it snows 18 inches and come look at that back
  

 7    alley and tell me what it looks like.  It is -- it's a
  

 8    mess already, and that's not -- you know, telling some
  

 9    guy from San Francisco or New York or Florida or
  

10    whoever moves in there, "This is what you're going to
  

11    deal with."
  

12                Wait until you have a winter.  Wait until
  

13    you see what our snow removal's like.  Wait until you
  

14    see what the parking's like.  Where are you going to
  

15    park your car overnight, you know?  Well, what happens
  

16    if it snows 2 inches?  Well, you can go pay the
  

17    impound lot to go pick up your car.  More tax dollars
  

18    for the City.
  

19                But overall, I don't -- I don't remember
  

20    being noticed of this happening, and I didn't know
  

21    about it until Hutch [phonetic] let me know.  And like
  

22    I said, I'm all for the future of Ketchum, new
  

23    buildings, just built in the right way.
  

24                So thanks for your time.
  

25          CHAIRMAN MORROW:  Thank you.
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 1          COMMISSIONER CORDOVANO:  We'll be waiting for
  

 2    that 18 inches of snowstorm.
  

 3          CHAIRMAN MORROW:  Next week, I hope.
  

 4          PAM COLESWORTHY:  Pam Colesworthy, for the
  

 5    record.
  

 6                And in our office meeting -- I'm with
  

 7    Berkshire Hathaway HomeServices Sun Valley Properties.
  

 8    We discussed this particular project and the height
  

 9    and that there was neighboring objection to the
  

10    height.  And yet, from our perspective -- and I'm
  

11    learning now -- there's more to this than meets the
  

12    eye, but from our perspective, it was that -- the
  

13    understanding of the applicant had put forth a project
  

14    that met all the requirements.
  

15                So the office said, "Well, then, let's
  

16    write a letter," and the letter was written and it was
  

17    sent in late this afternoon, and I don't think you've
  

18    all had a chance to see it, so I'm just simply going
  

19    to read the letter if that's all right.
  

20                To the Planning staff and Commission,
  

21    "Having followed the approval process for a number of
  

22    projects in the Ketchum Commercial Core, we are
  

23    concerned that the project located at 200 North
  

24    Leadville may be at risk of not being approved,
  

25    despite being in compliance with all current zoning
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 1    requirements.
  

 2                "The main concern appears to be the height
  

 3    of the building, which is within the current zoning
  

 4    regulations.  And to deny this project over its height
  

 5    while within codified zoning parameters would be a
  

 6    perfect example of spot zoning and set a new
  

 7    precedent, one that potentially could lead to
  

 8    litigation.
  

 9                "While we're all concerned about Ketchum
  

10    losing its small-town charm, zoning ordinances exist
  

11    for a reason.  To deny the developer the right to
  

12    build while in compliance with the Zoning Ordinance is
  

13    both unfair to the developer and risky to the city.
  

14                "Lastly, we find the exterior design of
  

15    the building to be attractive and in keeping with the
  

16    character of our town and somewhat timeless in the use
  

17    of materials and colors.  It will be a welcome
  

18    addition to the town, with additional residences,
  

19    including a workforce-housing unit that we hope will
  

20    contribute more vibrancy to Ketchum.  And we urge you
  

21    to approve the project as submitted."
  

22                And there are eight signatures here from
  

23    the broker and very -- partners and various agents."
  

24                So do I -- do I give this to you?
  

25          CHAIRMAN MORROW:  Yeah.
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 1          PAM COLESWORTHY:  Oh, you take it.  Sorry.
  

 2                And so there may be procedural things.
  

 3    There may be other things that you all are considering
  

 4    that we did not have knowledge of.  But in general, I
  

 5    think the attitude of the office is -- if you don't
  

 6    like the size and the bulk, then you need to change
  

 7    the Code.  I think that's where we come down.
  

 8                Thank you.
  

 9          CHAIRMAN MORROW:  Thank you.
  

10                Other -- other public comment?
  

11                Dave, if you already spoke, do you
  

12    have -- if it's -- if it's super -- give one point
  

13    or -- you want to make it super quick.  Let's -- so we
  

14    have one meeting here --
  

15          COMMISSIONER CORDOVANO:  You've -- you've
  

16    exceeded your three minutes.  Somebody else
  

17    [unintelligible] --
  

18          DAVE HUTCHINSON:  Oh, I -- did I pass
  

19    my -- I'll -- I'll -- I'll defer -- I'll defer it to
  

20    you guys, my next three.
  

21                I -- I just wanted to address the -- the
  

22    previous comment.  The -- the rules and regulations
  

23    allow you to deny it for the bulk and -- and size.
  

24    That's -- that's the whole point of design review.
  

25                The last thing I'd want to say is -- is
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 1    if -- if it was as simple as zoning, you'd stick the
  

 2    application in one side of the computer, and it would
  

 3    pop out, "Yes," or, "No."  And you guys get to decide
  

 4    what makes sense for this town because you're going to
  

 5    see it for 100 years.
  

 6                Thank you.
  

 7          CHAIRMAN MORROW:  Okay.
  

 8                Other -- no?
  

 9          COMMISSIONER CORDOVANO:  Anybody online?
  

10          CHAIRMAN MORROW:  Anybody online?
  

11          UNIDENTIFIED SPEAKER:  There is no public
  

12    comment online.
  

13          CHAIRMAN MORROW:  Okay.  Seeing none in the room
  

14    and having none online, I will close the public
  

15    comment.  And we can move to --
  

16          MORGAN LANDERS:  So at this point in time, I
  

17    think staff -- I've got a couple of just follow-ups,
  

18    and then we do need to provide opportunity for the
  

19    applicant to address any public comments as well.
  

20          CHAIRMAN MORROW:  Lovely.
  

21          MORGAN LANDERS:  So I think I heard a couple of
  

22    things and just want to clarify -- and -- and maybe
  

23    Matt can jump in as well.
  

24                But when the FAR Exceedance Agreement went
  

25    to City Council, that did not accompany all of the
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 1    plans and applications and things like that.  So it is
  

 2    not in view of the design review criteria or an
  

 3    evaluation of the project.  It's merely the agreement
  

 4    of how the in-lieu housing gets mitigated, whether
  

 5    it's an in-lieu, on-site, things like that.
  

 6                So I just wanted to provide that clarity
  

 7    to you all as well.  I think we've hopefully clarified
  

 8    some of the questions around that, but wanted to make
  

 9    sure that you all are aware -- that agreement really
  

10    is just the mechanism by which they address their
  

11    community housing, not necessarily how much and -- and
  

12    things like that.  So that's just an update on that.
  

13                And then, with that, I'll turn it over to
  

14    Matt to see if he has any additional comments, and
  

15    then we can have an opportunity for the applicant.
  

16          MATT JOHNSON:  Okay.  Chair and Commissioners,
  

17    Matt Johnson, City Attorney.
  

18                I -- I think Morgan put it well in the
  

19    context for the FAR Exceedance Agreement, and I think
  

20    all I'd really add to that is to emphasize -- if it
  

21    hasn't been made clear already, the concern being
  

22    raised is about the idea that somehow the Council's
  

23    action on the FAR Exceedance Agreement constrains
  

24    you or -- or -- or predisposes your decision, as a
  

25    Commission, on design review.
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 1                And -- just affirming that is not the
  

 2    case.  You understand that.  That FAR Exceedance
  

 3    Agreement is an outside process, and you have full
  

 4    ability to review this under the design
  

 5    curtain -- review criteria and -- and evaluate it
  

 6    under the -- the standards, as you understand to be
  

 7    appropriately applicable.  That FAR Exceedance
  

 8    Agreement doesn't pre-commit you to anything.
  

 9          CHAIRMAN MORROW:  Thank you.
  

10          COMMISSIONER PASSOVOY:  But, Matt, one follow-up
  

11    question is -- is -- I have not, unfortunately, read
  

12    the FAR Exceedance Agreement, but I plan to do that.
  

13                Does it -- is it worded such that, if we
  

14    approve the agreement -- I mean, if we approve the
  

15    project -- let's just say, "Tonight" -- as is,
  

16    does -- does the FAR Exceedance Agreement
  

17    automatically come into effect?
  

18          MATT JOHNSON:  So the FAR -- and -- and -- and
  

19    probably where each of you should start, if -- if
  

20    you're reviewing this is -- is -- Ketchum's City Code
  

21    17.124.040, which covers floor area ratio.
  

22            And if you look at that, as Morgan was saying,
  

23    really, the -- the FAR is all about, "Here's the
  

24    maximum FAR allowed in this zone, and here are things
  

25    you can do that allow you to exceed that up to a
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 1    certain amount further, based upon certain
  

 2    conditions."  None of those are design-review items.
  

 3    Those are separate development standards.
  

 4            And then, throughout that particularly -- in B
  

 5    of that section of Code, it says specifically
  

 6    everything is conditioned upon the -- the "increased
  

 7    FAR may be permitted subject to design review
  

 8    approval," conditioned on design-review approval.
  

 9                And when you look at the FAR Exceedance
  

10    Agreement, all that document does is document the
  

11    application of this section of Code, and it says
  

12    specifically in it that that is conditioned upon
  

13    design review approval.  So it comes to you, as a
  

14    Commission, for the design-review determination.  That
  

15    agreement is in effect, conditioned upon your
  

16    approval.
  

17                If you approve, then the FAR Exceedance
  

18    Agreement is approved and valid.  If you chose not to
  

19    approve the design review for some reason, then the
  

20    conditions fail, and the FAR Exceedance Agreement goes
  

21    back to the drawing board until a new application --
  

22    does that answer your question?
  

23                I probably more than answered your
  

24    question.
  

25          COMMISSIONER PASSOVOY:  No.  I -- I -- as I
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 1    understand it, it -- basically, it's an up-or-down
  

 2    with respect to the FAR Agreement?
  

 3          MORGAN LANDERS:  I think I can clarify.
  

 4                So, Susan, the FAR Exceedance Agreement
  

 5    would go into effect if you -- if you all approved the
  

 6    project in front of you, upon your adoption of the
  

 7    findings of fact.  So the adoption of findings of fact
  

 8    is your kind of final action on the design review, so
  

 9    that would be the point in time when the FAR
  

10    Exceedance Agreement goes into effect.
  

11                That FAR Exceedance Agreement does have
  

12    provisions for amendments to it as well because staff
  

13    always wants to provide the most amount of flexibility
  

14    for the Planning Commission and -- understanding how
  

15    the process kind of unfolds.
  

16                And so I think the biggest thing that's in
  

17    front of you today is, "Do you think that the project,
  

18    as it sits today, meets the design review criteria,
  

19    specifically the one related to undulation and relief,
  

20    bulk/flatness?"  And if not, what direction do you
  

21    have to the applicant to provide some of
  

22    that -- to -- to greater meet that criteria
  

23    or -- however you would -- would like to move down
  

24    that path.
  

25                So we always want to make sure that, any
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 1    time the Commission makes an action, it's grounded in
  

 2    one of the standards of criteria.  And this one is one
  

 3    that applies that you can provide some feedback on.
  

 4    So hopefully that provides clarity to you.
  

 5          COMMISSIONER PASSOVOY:  Thank you, Morgan.
  

 6                We are very nicely reigned in.
  

 7          MORGAN LANDERS:  Hopefully not too much.  You
  

 8    all have a good amount of flexibility here.
  

 9          COMMISSIONER CORDOVANO:  Not too much at all.
  

10          CHAIRMAN MORROW:  Spencer or Brenda?
  

11          VICE CHAIRMAN MOCZYGEMBA:  Yeah.  No questions.
  

12          CHAIRMAN MORROW:  Do you have...
  

13          COMMISSIONER CORDOVANO:  Hundreds of speeches?
  

14    Yeah.
  

15          CHAIRMAN MORROW:  Yeah.  Okay.
  

16                Unless you want to hear --
  

17          MORGAN LANDERS:  Well, and -- and before we --
  

18          CHAIRMAN MORROW:  -- [unintelligible] --
  

19          COMMISSIONER CORDOVANO:  Well -- well -- well,
  

20    let's --
  

21          CHAIRMAN MORROW:  Hear from the applicant.
  

22          COMMISSIONER CORDOVANO:  Mike, go.
  

23          CHAIRMAN MORROW:  Rebuttal first.  That makes
  

24    sense.
  

25          MORGAN LANDERS:  And then we can enter into
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 1    deliberations, [unintelligible] --
  

 2          CHAIRMAN MORROW:  Right.  Okay.
  

 3          MORGAN LANDERS:  -- things like that.
  

 4          CHAIRMAN MORROW:  No more questions.
  

 5                We'll hear from Mike.
  

 6          MIKE CARR:  Hello.  I'm Mike Carr, and I -- we
  

 7    are the applicant.  And I think that I'd like to go
  

 8    through the back -- not the side of the building; the
  

 9    back of the building -- and start to meet some of the
  

10    objections of some of the --
  

11          COMMISSIONER CORDOVANO:  Alley.
  

12          MIKE CARR:  Oh, the alley.
  

13                So one of the comments was, "Oh, man.
  

14    There's too much traffic going up and down that
  

15    alley."  So it's Wiseguy Pizza.  It's Sysco.  It's all
  

16    these people.  Well, we're building this unit, and one
  

17    of the objections is, "It's not got enough people in
  

18    it."  So these four cars that are going to park in
  

19    this back alley, that double-car garage, or the
  

20    other-car garage to the right -- is going to somehow
  

21    adversely affect the alley.
  

22                And by the way, our garbage, because we're
  

23    following the new rules, has to be in the bin to the
  

24    far left with an automatic-door opener.  Currently,
  

25    that alley, if you drive though it, has got dumpsters
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 1    all over it, cars going down it.  So I kind of think
  

 2    traffic for the back of the alley and a building
  

 3    that -- one of the objections we get is that -- "It's
  

 4    too big, and there's no people in it," is a pretty
  

 5    moot sense -- point.
  

 6                Conversely, it's heated, so it's got
  

 7    snowmelt.  So to address the snow-removal issue, it
  

 8    wouldn't be our -- our problem.  It would be our
  

 9    neighbors'.
  

10                And if you could show the 2nd Street side,
  

11    please.
  

12                So on 2nd Street, we addressed the
  

13    Commission's issue -- or I should say, "the City's
  

14    issue," not, "the Commission's issue" -- about the
  

15    retail being brought by the below-grade unit.
  

16                And so if you have the floor plan, now you
  

17    enter into the building in the same corridor, you go
  

18    downstairs, and it's -- it's, really, quite nice.  We
  

19    addressed all your concerns.  I think we, in fact,
  

20    improved on it, and we really -- I think we learned
  

21    something from that.  It was good.
  

22                Then, if we go to the front -- the floor
  

23    plan of the retail -- so one of your -- I think,
  

24    Brenda, one of your big deals was, "Hey.  You know,
  

25    we've got to reconsider our requirement on
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 1    5,400-square-foot lots about how much space we can
  

 2    provide."
  

 3                So this is the first floor.  So there's
  

 4    still three units.  So there's the -- there's the unit
  

 5    that -- that you approach on -- on 2nd, and then
  

 6    there's two that approach on Leadville.
  

 7                Now one of the arguments here is, "Oh, The
  

 8    Kneadery's parking is going to be destroyed."  Well,
  

 9    if you get more retail, you're going to have more
  

10    pressure on parking.  So I'm not sure the public
  

11    parking that's there is specified for one business,
  

12    but this is -- this will bring more parking; okay?
  

13    Guaranteed.  You guys want people?  We want people.
  

14    You want retail?  You want more retail?  People drive
  

15    cars.
  

16                So if you can show the basement now,
  

17    please.
  

18                And if you see on the -- I'm sorry.  One
  

19    second.
  

20                On the unit to the north, it has an
  

21    open-air access to the basement.  So there's still
  

22    three retail units, but the one retail unit to the
  

23    north probably will be designated just to one tenant
  

24    because the -- it's an upstairs/downstairs.
  

25                So if you'd show the downstairs, please,
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 1    now.
  

 2                So the downstairs now incorporates -- all
  

 3    that space to the north is now a retail unit.  So if
  

 4    you picture it, you go in, it's retail, and you can
  

 5    continue and go downstairs, and there's more retail.
  

 6                We totally reduced the storage for all the
  

 7    units.  We added the below-grade unit that has light
  

 8    wells.  So just for the facts, there was -- there was
  

 9    no one living on this street, in this spot, before we
  

10    bought it.  And with this, you have at least four
  

11    units; okay?
  

12                So if you'd go to the north wall, please,
  

13    and the colored picture.
  

14                So the reason the wall has to be solid is
  

15    because it's a firewall; okay?  That's the Code for a
  

16    zero-lot-line.  Now, our neighbor, who was on Planning
  

17    and Zoning, was the Mayor, and was also a City Council
  

18    person -- somewhere in their career, they had the
  

19    ability to understand that this was the -- the height
  

20    restriction in the Code of the City of Ketchum.
  

21                We only went by the rules.  So we offered
  

22    to relandscape that wall, and we were rejected.  I
  

23    still would propose that we could put trees there,
  

24    pines there, and we could make it look a lot greener.
  

25                Conversely, we could put windows
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 1    there -- and he said this -- if he would agree to a
  

 2    lot line -- to come off his lot line -- so that we
  

 3    don't need the firewall.
  

 4                But I think the firewall's at least 5
  

 5    feet, Morgan.
  

 6          MORGAN LANDERS:  I believe it's 5 feet, yes.
  

 7          MIKE CARR:  So if he wanted to encumber his
  

 8    property with a deed of trust -- which is what he said
  

 9    today -- is that he would do that -- we could put
  

10    windows on that wall, or we could make it look
  

11    different.
  

12                So if this whole project comes to -- we're
  

13    at Code, we're at the right height that -- allowed by
  

14    the Code of the City of Ketchum, and the question is
  

15    this north wall, let's figure a way to make this north
  

16    wall look better.
  

17                Now, your comments are, "Make it smaller."
  

18    Well, you guys, it's expensive to build.  The stuff
  

19    gets sold by the square foot.  Dave's a developer.  He
  

20    understands that.  And so we'll -- we're happy to work
  

21    with you.
  

22                But I think this is a pretty nice
  

23    building, and we have spent a tremendous amount of
  

24    money on this, and we have spent a tremendous amount
  

25    of time working with the City to meet things that
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 1    weren't even Code.  And -- and when -- I know people
  

 2    go, "Oh, if it's not in the Code" -- well, the Code is
  

 3    kind of what developers should follow.
  

 4                And so -- anyhow.  I think I address -- we
  

 5    added retail, we -- we fixed the entrance, the
  

 6    transformer -- I did not talk about -- but we did fix
  

 7    the transformer as well.  The back alley, I think, is
  

 8    a nonissue with traffic.  We have four cars
  

 9    that -- supposedly no one's going to live in the place
  

10    anyhow.
  

11                And then this north wall -- give me a
  

12    solution.  I can give you one.  Take the setback,
  

13    deed-of-trust it, and we can put windows on it.  We
  

14    can put landscaping.  We could put vines.  We could
  

15    paint windows; okay?  We could make that look like
  

16    there's windows.  We can make that work, but we don't
  

17    need to take it away from the Code.  That's my two
  

18    cents.
  

19                Thank you.
  

20          COMMISSIONER CORDOVANO:  Thanks, Mike.
  

21          MIKE CARR:  Do you have any questions?
  

22          CHAIRMAN MORROW:  Thank you.
  

23          VICE CHAIRMAN MOCZYGEMBA:  Yes, Mike.  While
  

24    you're up there, could you explain -- you had made a
  

25    comment about the alley being snowmelted.  Is that
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 1    something that you're proposing to do?
  

 2          MIKE CARR:  Not the alley, but the apron --
  

 3          VICE CHAIRMAN MOCZYGEMBA:  The apron.  Okay.
  

 4    Great.
  

 5          MIKE CARR:  -- into -- the apron into the
  

 6    garages.
  

 7          VICE CHAIRMAN MOCZYGEMBA:  Great.  Okay.
  

 8                Thank you.
  

 9          MIKE CARR:  So when he said, "The person from
  

10    San Francisco" or wherever -- some person who,
  

11    supposedly, is buying this, which -- it might be me,
  

12    so -- you know, that they understand what the snow is
  

13    like.
  

14          VICE CHAIRMAN MOCZYGEMBA:  Great.  Okay.
  

15                Thank you.
  

16          COMMISSIONER CORDOVANO:  When Pam mentioned it
  

17    was a workforce-housing unit -- just to clarify --
  

18    that's based on the size --
  

19          MIKE CARR:  [Unintelligible].
  

20          COMMISSIONER CORDOVANO:  -- and --
  

21          MIKE CARR:  No, in-lieu.  We --
  

22          COMMISSIONER CORDOVANO:  Based on your in-lieu
  

23    payment?  There will be no --
  

24          MIKE CARR:  In-lieu --
  

25          COMMISSIONER CORDOVANO:  -- deed restrictions?
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 1          MIKE CARR:  We're still in the process.  You
  

 2    know, you still can contribute housing, and
  

 3    that's -- you -- I -- that's another meeting, but you
  

 4    guys should review what you asked developers to do to
  

 5    actually contribute housing and try and figure out how
  

 6    it works, the math.  It's pretty complicated.
  

 7          COMMISSIONER CORDOVANO:  Just out of kind
  

 8    of -- of curiosity -- not conditional at all -- you're
  

 9    more inclined to pay the fee than to give up the
  

10    749-square -- unit on the second floor?
  

11          MIKE CARR:  Yeah, because -- yes.
  

12          COMMISSIONER CORDOVANO:  And whatever is fine.
  

13    You know, you don't even have to answer this --
  

14          MIKE CARR:  No.  No, we are.
  

15          COMMISSIONER CORDOVANO:  -- [unintelligible].
  

16          MIKE CARR:  We did propose the lower unit, and
  

17    we were rejected.
  

18          COMMISSIONER CORDOVANO:  Because of our recent
  

19    basement ruling?
  

20          MIKE CARR:  Yeah, but that wasn't the ruling
  

21    when we first applied, but -- yes.
  

22                However, it is -- but, yeah, that -- that
  

23    was the reason.  And I'm quite sure we can -- I think
  

24    we can find someone to buy it or rent it for sure.  I
  

25    think there's a couple gentleman in here that
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 1    would -- they told us they'd move in immediately once
  

 2    it's available, but -- but it's a beautiful building.
  

 3                And, I mean, Morgan and them have done a
  

 4    ton of work.  Nicole has done a massive amount of
  

 5    work.  And, I mean, look at that.  That thing -- even
  

 6    from this wall, it doesn't look that bad.  I mean, I
  

 7    understand Dave's problem with it, but we did the
  

 8    cornices and that.
  

 9                And the whole point of in-city density is
  

10    that, theoretically, the next building goes right to
  

11    the firewall.  That's why it's a firewall, and you
  

12    can't put windows in; okay?  Again, if he's willing to
  

13    encumber his lot and say, "I'll get a deed
  

14    restriction," I'll put windows on that wall.
  

15          COMMISSIONER CORDOVANO:  Could you move -- could
  

16    you move --
  

17          MIKE CARR:  So the ball's in his court.
  

18          COMMISSIONER CORDOVANO:  Could you move your
  

19    building back an equal amount?
  

20          MIKE CARR:  No.  Look it -- it's -- you already
  

21    get 5 feet here, 5 feet here, 3 feet here.  You
  

22    already take 5 -- you already take like 1,400 square
  

23    feet of 5,500 square feet in setbacks.  I mean, the
  

24    setbacks are -- I get it, but my answer is, "I don't
  

25    think we" -- "I don't think we need to."
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 1                I understand these gentlemen's concerns
  

 2    about the -- hey -- the wall, the setback, but, you
  

 3    know, Dave's a developer.  He knows he could build a
  

 4    building next to it.
  

 5                I don't understand why, forever -- this
  

 6    process went on -- that somebody didn't say, "Well, we
  

 7    should only be able to go up 30 feet there," if that's
  

 8    what you wanted.  But the property would have been
  

 9    sold for a different price as well.
  

10                So part of the property going for the
  

11    price it went for -- and, by the way, I bought it when
  

12    I was riding my bicycle, so, for sure, my neighbors
  

13    knew that it was for sale long before I did.
  

14                So -- okay.  They didn't buy it.  This
  

15    is -- this was the rules.  They knew the rule book.
  

16    They wrote the rule book, it sounds like.  I mean,
  

17    they can quote the rules, and now they are pissed off
  

18    about the rules.
  

19                So anyhow.  That's where we're at.
  

20          COMMISSIONER CORDOVANO:  I've got to think
  

21    that -- you've got a good point on more retail making
  

22    it harder on the whole street.  That's fine.  I'm
  

23    super appreciative of the small units that you guys
  

24    put into the building and -- hope they stay small.
  

25                And I think the biggest question is, you
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 1    know, where the -- the basement unit and the
  

 2    749-square-foot unit, where that user's going to park.
  

 3    And --
  

 4          MIKE CARR:  Well, we said --
  

 5          COMMISSIONER CORDOVANO:  I guess I'm just -- I
  

 6    think that's where a lot of the parking concern's
  

 7    coming from, and that's more of a City question,
  

 8    but --
  

 9          MIKE CARR:  So if you go at night, I mean,
  

10    Morgan went at night.  I mean, if you go at night,
  

11    there's so much parking available on the streets
  

12    there.
  

13          COMMISSIONER CORDOVANO:  I go at night.
  

14          MIKE CARR:  It's there.  You can park anywhere
  

15    you want to; right?
  

16          COMMISSIONER CORDOVANO:  I think a street's
  

17    destiny is to be parked on.
  

18          MIKE CARR:  What's that?
  

19          COMMISSIONER CORDOVANO:  I think a street's
  

20    destiny is to be parked on, but I was just clarifying
  

21    that.
  

22          MIKE CARR:  Yeah.  And then for the snow-removal
  

23    piece, like I told you, the City and the Catch
  

24    [phonetic] buildings -- as I understood, it has been
  

25    really, pretty successful, that they text all the
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 1    people with cars in the Catch buildings, and they move
  

 2    their cars to the lot, and they clear the snow and it
  

 3    goes.  I mean, Jesus, it's 2022.
  

 4                Texting and -- is not that complicated of
  

 5    a process.  I think it's worked quite well for the
  

 6    city.  There's lots of parking.  There's not lots of
  

 7    parking for people who want to work at a store, park
  

 8    in front of the store, and then ask the customers to
  

 9    be able to park in front of the store.
  

10          COMMISSIONER CORDOVANO:  Agreed.
  

11          MORGAN LANDERS:  And just to clarify on the
  

12    parking requirement.  So the requirement
  

13    is -- anything less than 750 net square feet is not
  

14    required to provide a parking space.  So...
  

15          COMMISSIONER CORDOVANO:  Yeah.  And
  

16    then -- well, I don't have any more questions for the
  

17    applicant if anybody does.
  

18          UNIDENTIFIED SPEAKER:   [Unintelligible].
  

19          CHAIRMAN MORROW:  Susan?
  

20          UNIDENTIFIED SPEAKER:   [Unintelligible].
  

21          CHAIRMAN MORROW:  Thank you, guys.
  

22                Appreciate it.
  

23          MIKE CARR:  Thank you.
  

24          COMMISSIONER CORDOVANO:  Thanks, Mike.
  

25          CHAIRMAN MORROW:  They can -- yeah.  And Tim is
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 1    joining us now.
  

 2          COMMISSIONER CORDOVANO:  My question for staff
  

 3    is, "What is the plan for" -- "is the plan for these
  

 4    units to be sold to a car-less biker who works in
  

 5    Ketchum, or is there going to be a -- an ordinance
  

 6    that comes through, similar to what we see at the
  

 7    Catch building in these neighborhoods, for the two
  

 8    units that don't require a parking spot?"
  

 9          MORGAN LANDERS:  So for the two units that don't
  

10    require parking, it would anticipate that those
  

11    vehicles would park on the street and that they would
  

12    manage their vehicle parking within the public
  

13    right-of-way.
  

14                When the City adopted the change to the
  

15    parking requirements in 2017, that was a bit of the
  

16    premise, that -- that we should be using our parking
  

17    inventory in a flexed way, where, in the evenings,
  

18    when residents are home, they have a place to park on
  

19    the street.
  

20                And then they, arguably, go to their day
  

21    job, and then the vendors and -- and patrons of the
  

22    businesses, locally, can then use those spaces.  So
  

23    it's a bit of a shared-parking scenario, and that was
  

24    a policy decision that was made in 2017.  I think that
  

25    discussion continues to happen on whether those
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 1    parking incentives continue to be in play long term,
  

 2    as part of our -- our long-haul kind of Code rewrite.
  

 3                But as of -- what is in front of you
  

 4    today, this application is vested under our current
  

 5    Code, so we can't require them to provide additional
  

 6    parking on the site other than what's being provided
  

 7    in front of you today.
  

 8          COMMISSIONER CORDOVANO:  No, but the users will
  

 9    be able to park on the street overnight and move their
  

10    cars to a certain extent?
  

11          MORGAN LANDERS:  It would be the same
  

12    parking-management system we have for the rest of
  

13    downtown.
  

14          COMMISSIONER CORDOVANO:  Great.  Thanks.
  

15                That was my question.
  

16          MORGAN LANDERS:  Yeah.
  

17          COMMISSIONER CORDOVANO:  Tim, you showed up
  

18    right in time for my rant.
  

19          COMMISSIONER CARTER:  That was it?
  

20          COMMISSIONER CORDOVANO:  No.
  

21                Do I start?
  

22                Okay.
  

23          MORGAN LANDERS:  And -- and before you start,
  

24    Spencer, just to let everyone know, you know, tonight
  

25    we're also just asking for feedback and direction to
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 1    staff and the applicant.  So there isn't a specific
  

 2    motion in front of you, but we would like to provide
  

 3    additional direction to the applicant so that they can
  

 4    continue to work through the process.
  

 5          COMMISSIONER CORDOVANO:  Thanks.
  

 6                A lot of feelings going around in the
  

 7    room.  I think we could all just take a little step
  

 8    back and realize that we're all neighbors and that we
  

 9    all have the same goal here.
  

10                I think a lot of this comes from the fact
  

11    that the Fifth and Main building's FAR exceedance was
  

12    approved months and months and months down the road,
  

13    and we started looking at when FAR exceedances go to
  

14    Council and how long that happens after P&Z.  So I
  

15    think that's where we're working through the kinks of
  

16    how to do this for both sides of the table.
  

17                I think everybody just needs to play nice
  

18    and figure it out.  And while it might seem late, I
  

19    just think there's tilt -- still time to do it.  The
  

20    more and more we see buildings come through here and
  

21    everybody gets the same process out of us -- that we
  

22    come to better conclusions because these buildings are
  

23    going to stand for a long time.
  

24                I'd also like to recognize that the
  

25    F -- the floor area ratio, by right, is only 1.0 in
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 1    the CC-1 and CC-2, and that is super clear in the
  

 2    Code.  While there's been a lot of precedence, you
  

 3    have to look at what those other buildings provide.
  

 4                And I -- I think we should be chiseling
  

 5    the codes one at a time as they come.  I've been
  

 6    saying we need to do third-floor setbacks and rewrite
  

 7    the Code that only pertains to the fourth floor for
  

 8    months now, I think, since August 19th of this year.
  

 9                And I understand a lot of what I've
  

10    learned about rewriting those Codes, but when we do
  

11    these dramatic overhauls, it's almost -- the market's
  

12    changed.  Everything changes.  You can't forecast this
  

13    stuff.  So staying current with the Code -- and quite
  

14    frankly, there is a lot of -- in my perspective, there
  

15    is a lot of room to be said that we control this, but
  

16    we really don't.
  

17                Staff has to put something in front of us
  

18    before we get to vote on it, and staff has been led by
  

19    a certain few for too long, in my personal opinion.
  

20    So we're all working together, regardless of our
  

21    feelings, though.
  

22                And thanks, Pam, for bringing up the
  

23    Berkshire Hathaway support, as I've voted against most
  

24    of their buildings and still can remain friendly and
  

25    have constructive conversations with them on the



Audio Transcription - Hearing - December 20, 2022
P22-035 / P22-035A  -  200 N Leadville Avenue

64

  

 1    street.
  

 2                So if we can just take the feelings back a
  

 3    little bit and reach a level-headed decision, I think
  

 4    there's still time for the property owners to talk.
  

 5    And I don't think it's going to be one way or the
  

 6    other.  You know, it's going to be a mutual decision.
  

 7                But, in general, I think there's a couple
  

 8    questions that I have for staff and then things that
  

 9    we need to evaluate.  The basement stair seems totally
  

10    sweet, and I'm -- the changes -- I'm totally in
  

11    support of everything.
  

12                Transformer -- somebody else can get lost
  

13    in the Code on that one.
  

14                But, you know, in exchange for this FAR
  

15    increase, regardless if the Council approves it or
  

16    not, has -- because, yes, we -- after the Ordinance 1,
  

17    2, 3, 4 was passed without proper deliberation -- as
  

18    we felt, needed to go to Council.  We need to be more
  

19    careful of what we put towards Council
  

20    and -- have since talked with staff and requested more
  

21    notice before these things go through.  I think that
  

22    was after this exceedance.
  

23                But we are -- in exchange for more
  

24    density, we are changing -- exchanging $436,000.  So
  

25    if the applicant would rather sell a unit than
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 1    deed-restrict a unit, is that worth 436k if that
  

 2    unit's worth more than that on the open market?  So,
  

 3    "What are we getting out of this," is the question at
  

 4    hand.
  

 5                Further, thank you for those pictures of
  

 6    the other buildings because I was going to ask, and
  

 7    those did bring out -- there -- there are a lot of
  

 8    them, and some of them next to Whiskey's were due to a
  

 9    fire, and the firewall was very important in that
  

10    situation.  However, none of them were 42 feet tall,
  

11    and they all had dramatically more undulation.
  

12                We're almost getting to the point
  

13    of -- when I turn by a building down here on a lot of
  

14    these streets -- a lot of these buildings that are
  

15    built to the corners -- you can't see around the
  

16    corner when you're turning, and then we're just going
  

17    to get more stop signs everywhere.  And I've been
  

18    preaching about how stop signs aren't even sustainable
  

19    anymore, and we're violating our own -- idling into
  

20    our -- into our -- our -- our -- violating our Idling
  

21    Ordinance at the stop light in downtown.
  

22                The character of the north facade needs
  

23    undulation on each corner.  I have always been talking
  

24    about setting back the third story.
  

25                And my question for staff is, based on my



Audio Transcription - Hearing - December 20, 2022
P22-035 / P22-035A  -  200 N Leadville Avenue

66

  

 1    calculations, the hot-tub canopy on the top is 49 feet
  

 2    off the front of the building, 47 off the back.  And
  

 3    I'd like clarification on how things get above 42 feet
  

 4    and why.
  

 5          MORGAN LANDERS:  So our Code does have a
  

 6    provision for unhabitable -- basically roof -- or
  

 7    pertinences that exceed that 42 feet -- and allows for
  

 8    those to exceed up to 10 feet above the roof height.
  

 9    So if a building is maximizing the 42 feet, then they
  

10    can have non-habitable additions that are rooftop
  

11    fixtures that can go up to the 52 feet, and that's
  

12    existing in our Code today.
  

13          COMMISSIONER CORDOVANO:  Please add that to the
  

14    list of things I'd like to see changed.
  

15                I think my feedback for the applicant
  

16    is -- once again, I'm not a developer, but there's so
  

17    much space wasted on circulation.  I'm sure you need
  

18    to meet 2018 Building Code for ingress and egress, but
  

19    there's so much space wasted on volume and
  

20    circulation.  This thing could be -- not 12-foot
  

21    ceilings everywhere and reduce a lot of mass with some
  

22    more undulation, and I would like to see that
  

23    explored.
  

24                I also think that -- you know, I'm not
  

25    here to deny this permit tonight, but I'm also not
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 1    here to approve it, and I think we could make a
  

 2    continuance with two meetings a year this year
  

 3    with -- a month -- excuse me -- of two meetings a
  

 4    month.
  

 5          CHAIRMAN MORROW:   Amazing.  Oh my god.  That
  

 6    would be awesome.
  

 7          COMMISSIONER CORDOVANO:  That'd be no fun.
  

 8          CHAIRMAN MORROW:  Yeah.
  

 9          COMMISSIONER CORDOVANO:  We have two meetings a
  

10    month.  And since we've been through this, it will be
  

11    less and less time.  And, you know, I'm happy to stay
  

12    all night.  So I wouldn't -- but I also want
  

13    to -- don't want to bring it back too quickly and also
  

14    don't want to wait too long.
  

15                I'm not sure if they're planning on
  

16    digging in May, and they need a couple months' lead
  

17    into that.  But with this amount of excavation, I'd
  

18    have to think we have a little bit of time to
  

19    fine-tune this thing and put some of the feelings and
  

20    action to rest prior.
  

21                So I'd like to hear the Commission's
  

22    deliberation on what we think about the undulation on
  

23    the north facade, on the corners, and, you know, the
  

24    FAR exceedance tradeoff.
  

25          CHAIRMAN MORROW:  Thank you.



Audio Transcription - Hearing - December 20, 2022
P22-035 / P22-035A  -  200 N Leadville Avenue

68

  

 1                Brenda.
  

 2          VICE CHAIRMAN MOCZYGEMBA:  I only have a couple
  

 3    of comments.  I appreciate the work that the applicant
  

 4    did so expediently to kind of make -- make the
  

 5    revisions previously requested.
  

 6                The -- I like the -- the plantings that
  

 7    are added around the transformer in tandem with the
  

 8    screening, I think that's -- if Idaho Power's happy
  

 9    with what's being proposed, then I think that's the
  

10    best we can get there to make that thing go away.
  

11                I had discussed last time -- just about
  

12    the amount of stuff that does have to happen in the
  

13    alley, as has been discussed in this meeting, and how
  

14    much goes on.  And I think, you know, seeing this
  

15    application on a single lot is representative of that,
  

16    of the dumpster glider, the parking.  And then when
  

17    Idaho Power has a transformer requirement, it just
  

18    starts to chew up space.
  

19                I'm especially appreciative of the
  

20    elimination of the stairwell that was previously at
  

21    the corner down to the basement unit.  I had previous
  

22    criticisms of another application that used the glass
  

23    block as the window well.  I am very curious as to
  

24    how -- what -- what the finished product -- and how
  

25    much light is brought into that unit.
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 1                I did go into the website of the cut sheet
  

 2    that was provided, and it seemed like there were some
  

 3    really creative uses of the -- of the product.  So
  

 4    hopefully the applicant can continue forward in, I
  

 5    guess, finding the best way to increase the light that
  

 6    gets into that window well, but I am appreciative of
  

 7    its size and not just being minimal, again, to just
  

 8    meet minimum -- minimum requirements and requests.
  

 9                And then I -- I think my only issue here
  

10    that's been voiced throughout the majority of the
  

11    meeting is the north-property-line wall, and I think
  

12    we get stuck on this for the majority of these infill
  

13    applications.
  

14                In my mind, I've reached a certain level
  

15    of comfort with it, given the pace of development, but
  

16    we also have to be careful if the pace of development
  

17    is stalled.  You know, how comfortable are we with
  

18    this building kind of sitting here by its lonesome for
  

19    what could be the foreseeable future?
  

20                I think in -- in the imagery that was
  

21    provided of some of the property-line walls, what we
  

22    saw is a portion of those walls being receded or
  

23    stepped back.  And, in this application, we are
  

24    looking at a 42-foot-tall wall for the -- essentially
  

25    the length of that interior property line.
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 1                But, nonetheless, I think the push that
  

 2    has been made, you know, whether we've been kind of
  

 3    skewed again into this safety of, oh, you know,
  

 4    development's happening, and we're trying to increase
  

 5    the density and the vibrancy of downtown.
  

 6                Sorry.  I kind of lost my train of thought
  

 7    there.
  

 8                I guess we -- we've been going down this
  

 9    course, and it -- or down this path, and now the
  

10    question is, "Okay.  You know, what does happen if
  

11    this wall stands here for a long time?"
  

12                But, nonetheless, I think it would be a
  

13    missed opportunity to say, "Oh, well.  You know, the
  

14    adjacent buildings are single story, so this project
  

15    should only be allowed a" -- "a certain density."
  

16                I think the question, in my mind, is,
  

17    "Okay.  What is" -- "what is the neighborhood?"  You
  

18    know, reading back into the purpose of the design
  

19    review guidelines, you know, it's fitting with the
  

20    scale of the neighborhood.  And my -- in my mind, the
  

21    question is, "What" -- "What's the neighborhood," and,
  

22    "What's the timeline?"
  

23                I don't -- I certainly don't want to force
  

24    the hand of the developer to not use the property to
  

25    the highest and best use, and then, in 10 years down
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 1    the road, this building is one of the smaller
  

 2    developments.  That's not increasing the vitality of
  

 3    the neighborhood.
  

 4                So in that vein, I think I've come to
  

 5    terms with the height of the wall.  I think we need to
  

 6    be careful, as we move forward in crafting the Code,
  

 7    as to how we reduce, I guess, the amount of
  

 8    questioning we have -- every single
  

 9    application -- about what to do with these
  

10    property-line walls.
  

11                But I think the applicant has met the
  

12    intent of the Code, in my mind, in regards to reducing
  

13    bulk and mass.  I -- I think I vocalized last time
  

14    that I appreciate the use of the materials.  I think
  

15    other people said in the room that they're timeless,
  

16    and I would agree, but it still brings in some of
  

17    those more modern elements like the C-Channel fascias
  

18    along that corner element.
  

19                So those are my comments.
  

20          CHAIRMAN MORROW:  Thank you.
  

21                Susan.
  

22          COMMISSIONER PASSOVOY:  Well, I agree with much
  

23    of what Wendy has said.
  

24                Brenda.  I'm sorry, Brenda.  It's been a
  

25    long day.
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 1                The -- I -- I see our job here as
  

 2    balancing a number of very important aspects of -- of
  

 3    development in the downtown, both in the abstract and
  

 4    in the specific, in this case.
  

 5                And the developer, having met all the
  

 6    technical requirements of the Code, still gives us the
  

 7    opportunity to balance that against the more abstract
  

 8    elements of how it fits into the neighborhood.  And I
  

 9    think the question of, "What is the neighborhood,"
  

10    and, "What is it today," and, "What is it likely to be
  

11    in the next 10 or 15 years" -- I'm -- I'm not sure
  

12    about 100 years, but I think we -- we definitely need
  

13    to be looking to the timeline that -- that is
  

14    effective.
  

15                I -- about the north wall, I am completely
  

16    appreciative of having to -- you put the property to
  

17    its highest and best use, both economically and
  

18    functionally.  And it's not our intent to take
  

19    anything away from the developer in that sense.
  

20                On the other hand, it just is troublesome
  

21    to me that it is this wall along this property line,
  

22    and I really am wondering whether -- whether -- and to
  

23    what extent there can be some effort to pull -- even
  

24    though it's allowed by the Code, to be mindful of the
  

25    mass-size-bulk-et-cetera perspective.
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 1                We spent a lot of our last meeting talking
  

 2    about those very same elements, with respect to
  

 3    another project.  And it's clearly in the interest of
  

 4    our fellow residents that we -- we do the best we can
  

 5    to -- to provide -- to meet this balance however we
  

 6    define it between the developability of property and
  

 7    the aesthetic of the property.
  

 8                So I am -- I -- I would really like to see
  

 9    some attempt, even on a -- even if it's at a sketch
  

10    level -- I'm not looking for detailed plans -- of
  

11    pulling the top floor back, away from that wall to
  

12    some extent.  I don't know whether it's 2 -- 2 feet,
  

13    or 3 feet, or whatever.  It is an enormous unit on the
  

14    top of that building.  It's bigger than my house.
  

15                And I -- you know, I just -- I think it
  

16    would make an enormous difference in the problem that
  

17    we are struggling with, and clearly, we are all
  

18    struggling with this.
  

19          CHAIRMAN MORROW:  Thank you.
  

20                Tim, do you have --
  

21          COMMISSIONER CARTER:  Yeah.  So let's see.
  

22                I just apologize to the Commission
  

23    for -- and folks that are here -- for showing up late.
  

24                I don't have the benefit of hearing what
  

25    seems like was quite a bit of comment about this
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 1    project.  I get a sense from the public comment that
  

 2    we got -- the written public comment that we got and
  

 3    just from the flavor of the room that -- what -- what
  

 4    it might have been.
  

 5                Regarding the issues that we brought up at
  

 6    the last P&Z meeting, that we wanted to see addressed,
  

 7    I appreciate the design team's effort to reconfigure
  

 8    that corner.  I think that this is definitely an
  

 9    improvement and -- and, you know, makes this building
  

10    function better in the long term.  The transformer
  

11    issue, I feel like, has been addressed.
  

12                I don't address -- I don't have anything
  

13    to add to the discussion about the north wall other
  

14    than -- you know, I feel the same way as the rest of
  

15    the Commission, that we deal with this project -- this
  

16    issue on a lot of projects.  And it's a difficult one
  

17    to parse.  So I appreciate the efforts that were made
  

18    on the design change so far.
  

19                I do wonder about -- you know, it does
  

20    feel -- with the brick being added above and the
  

21    columns below, it does -- at first glance, it does
  

22    seem a little top heavy.  I don't know if there's
  

23    a -- another way to reconfigure the finishes on that
  

24    wall to make it feel less so.
  

25                Let's see.
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 1                It -- before we go too far, can I get
  

 2    brought up to speed on more -- Morgan, you brought up
  

 3    that, maybe, we're not making a decision tonight.
  

 4    There was a -- a -- an issue regarding process that
  

 5    you guys discussed before I got here.  So was there a
  

 6    decision made about how that process -- how our
  

 7    process is going to work here?  Are we -- are we going
  

 8    to not make a decision tonight?
  

 9          MORGAN LANDERS:  So the only reason you're not
  

10    asked to make a decision tonight is that you have some
  

11    design changes in front of you to review.  And so
  

12    staff didn't make a recommendation of approval or
  

13    denial because we felt there was continued discussion
  

14    on the design review criteria.
  

15                What you missed on the process side of
  

16    things was related to the FAR Exceedance Agreement.
  

17    And so those are things that you can come up to speed
  

18    on before the next hearing -- before the final
  

19    decision is made.
  

20          COMMISSIONER CARTER:  Okay.
  

21          MORGAN LANDERS:  Yeah.
  

22          COMMISSIONER CARTER:  All right.  So we're
  

23    giving -- so it sounds like we're still in
  

24    the -- we're still giving direction from the
  

25    Commission to the design/development team here.
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 1          MORGAN LANDERS:  Correct.  Yeah.
  

 2                So the -- the question in front of you is,
  

 3    you know, "Do you feel that the application in front
  

 4    of you, you know, meets all the criteria and addresses
  

 5    your concerns, or do you want to continue to get
  

 6    additional study from the architect on meeting the
  

 7    criteria?"
  

 8          COMMISSIONER CARTER:  So the transformer and the
  

 9    corner issue, I feel, are addressed.  The north-wall
  

10    issue -- you know, I would certainly like to see some
  

11    other potential options.
  

12                And then it seems like the other issue in
  

13    the room is, you know, the -- the scale and mass of
  

14    the building and -- is it appropriate for the location
  

15    that's -- that it's in?
  

16                And, you know, I -- I feel like projects
  

17    like this -- you know, we have a Code that sort of
  

18    governs how -- how the bulk and mass of these
  

19    buildings, you -- you know, get -- you know, must
  

20    conform to and -- you know, there's a -- there's a
  

21    little bit of what seems like area for negotiation in
  

22    the details of the FAR Exceedance Agreement.
  

23                We have a 1.0 FAR that's given by right.
  

24    And then, you know, we can go up to -- is it 2.25 or
  

25    2.5? -- based on FAR -- 2.25 -- based on a FAR
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 1    Exceedance Agreement if the project gives -- provides
  

 2    community housing, either on the site or in lieu.
  

 3                The Code is not -- you know, there
  

 4    is -- the -- the Code doesn't seem to be entirely
  

 5    clear as to how much -- how much leeway we have to
  

 6    make that negotiation as a Commission.  And we've been
  

 7    fighting that -- frankly, we've been fighting that on
  

 8    other projects.  You know, what -- you know, is -- is
  

 9    it -- if the developer provides the required amount,
  

10    then they get the 2.25, or is there some negotiation
  

11    that is -- does the Code allow for some negotiation
  

12    there?
  

13                We've brought -- this has been an issue
  

14    on -- on multiple projects in the past.
  

15          MORGAN LANDERS:  And so I can help clarify if
  

16    that's helpful.
  

17                So the FAR exceedance from 1.0 to 2.25 is
  

18    contingent upon design-review approval.  So it has to
  

19    have a design review approval for whatever you all
  

20    feel is appropriate, that meets the design review
  

21    criteria.  And so then that's where you root your
  

22    decision and your deliberations on the design review
  

23    criteria specifically.  And so if a project meets the
  

24    design review criteria, you can then approve the FAR
  

25    exceedance.
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 1          COMMISSIONER CARTER:  And the design --
  

 2          MORGAN LANDERS:  If it doesn't meet it, then
  

 3    you -- the FAR Exceedance Agreement becomes null.
  

 4          COMMISSIONER CARTER:  And the design review
  

 5    criteria in the Code is very -- you know, the
  

 6    design-review agreement -- the language in the Code
  

 7    sort of limits us to the look of the building and the
  

 8    finishes on the outside.
  

 9                The -- our -- our ability to comment on
  

10    the program of the building is something that we have
  

11    been sort of asking for here, as a Commission, over
  

12    the last couple months.  That's part of what the
  

13    Interim Ordinance was about, was giving the Commission
  

14    some more discretion on being able to comment on the
  

15    program of buildings.  There was a lot of pushback
  

16    from the community to give us that -- you know,
  

17    to -- to give us that voice.
  

18                So, you know, I don't know, Morgan.  Do
  

19    you have -- you want to comment a little bit on that?
  

20          MORGAN LANDERS:  Yeah.  So the way that staff
  

21    presented it to you all in the staff report is that,
  

22    really, there's kind of two criteria in the design
  

23    review that allow you to -- to influence kind of
  

24    the -- the bulk and the size and kind of the
  

25    orientation of the building.  Yes, this may be
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 1    cosmetic, but it may have impacts to the program.
  

 2                So the design review criteria that is most
  

 3    applicable in this instance is that "building walls
  

 4    shall provide undulation/relief, thus reducing the
  

 5    appearance of bulk and flatness."
  

 6                So that's, really, a design review
  

 7    criteria that -- you know, our Code does allow
  

 8    42 feet, but in an instance where you do have a very
  

 9    tall, flat wall, if you feel like additional
  

10    undulation or relief is necessary to meet that
  

11    criteria, which ultimately is to reduce the bulk and
  

12    flatness, you all can make those requests.
  

13          COMMISSIONER CARTER:  Okay.  Well, then, along
  

14    those lines, certainly, the bulk and flatness of that
  

15    north wall is -- I mean, it's hard to argue that
  

16    it -- you know, that it has -- it does have
  

17    undulation.  I mean, it doesn't.
  

18                And, you know, from that -- from that
  

19    point of view, I would like -- I think it would be
  

20    helpful to see the design and development team, you
  

21    know, find some ways to mitigate that issue on that
  

22    north wall.
  

23                So -- and -- and then, I guess, you know,
  

24    the other thing I would say is, you know, "Part of
  

25    this process is to give the public" -- you know,
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 1    developers and -- you know, what the developers in
  

 2    town are -- are -- many of the developers in town are
  

 3    members of our community, and the developers are, you
  

 4    know, looking to -- to make a living, to be a part of
  

 5    town, just as the neighbors are as well.
  

 6                And finding a way to -- to coexist
  

 7    is -- is important.  And this forum, where projects
  

 8    have to come in front of the Commission and the public
  

 9    gets a chance to comment, is -- is a way for -- you
  

10    know, is a way for -- for developers to hear, you
  

11    know, what the community, you know, wants to see.
  

12                And I think hearing that -- and, you know,
  

13    any development team -- you know, the
  

14    development -- development teams have a -- a
  

15    right -- you know, the Code gives development teams a
  

16    right to move forward, and I don't think, you know, we
  

17    would -- I don't think anybody would -- would argue
  

18    that owners of property have a right to -- to develop
  

19    them in a way that -- that has some bounds, but, you
  

20    know, that -- that also, you know, gives them the
  

21    benefits of being a property owner.  That -- you know,
  

22    that's part of our system.
  

23                But those -- you know, the developers are
  

24    also not developing in a vacuum.  We're developing in
  

25    a community.  And, you know, finding a way for
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 1    projects to be constructive additions to a community
  

 2    is -- you know, is hopefully something that is part
  

 3    of -- you know, that this process helps development
  

 4    teams achieve.  So I'm just going to add that comment.
  

 5                But, in general, I appreciate the
  

 6    additions that have been made to the project, the
  

 7    changes that they made to the project.  I think, other
  

 8    than the north wall, which -- maybe if we could see a
  

 9    little more work on -- have been improvements from the
  

10    previous -- previous design that we saw.
  

11          VICE CHAIRMAN MOCZYGEMBA:  [Unintelligible].
  

12          CHAIRMAN MORROW:  No, please.
  

13          VICE CHAIRMAN MOCZYGEMBA:  One thing that I
  

14    would like to interject with and that was mentioned in
  

15    the staff report that we haven't touched on -- and
  

16    this may just be something that gets handled in the
  

17    future, as I discussed previously -- is regarding
  

18    these property-line walls.
  

19                I think Nicole pointed it out as well, but
  

20    the portion of the Code that reads, "Facades facing a
  

21    street or alley or located more than 5 feet from an
  

22    interior side property line shall" -- "shall be
  

23    designed with both solid surfaces and window
  

24    openings."
  

25                So, I mean, the question -- and I spoke
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 1    with Morgan a little bit about this -- is -- is,
  

 2    "What" -- "What is the intent of that?"  And I know
  

 3    that we have evaluated other property-line walls based
  

 4    on the other development that was going on, you know,
  

 5    directly adjacent or -- or soon to be.
  

 6                And so, you know, in this case, in my
  

 7    mind, this building is meeting that portion of the
  

 8    Code because it is not located more than 5 feet from
  

 9    an interior side property line.
  

10                So the question is, you know, how that is
  

11    interpreted.  You know, it -- it -- it would be
  

12    impossible to -- crystal ball -- of, say, "Oh,
  

13    well" -- "well, that portion of Code just means, when
  

14    it's stepped more than 5 feet from the interior side
  

15    property line, it needs, you know, to have solid
  

16    surfaces and window openings because you're looking at
  

17    it in perpetuity;" right?
  

18                But in this case, we just cannot determine
  

19    whether there'll be a building there, again, 5 years
  

20    down the line, 10 years down the line, or 15.  So
  

21    you -- when you start to create undulation and
  

22    other -- I guess, other ways to manipulate the
  

23    materials along that facade, you're creating more -- I
  

24    guess it's just money being spent on something that
  

25    will be -- possibly be covered up down the line.
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 1                So that's kind of the -- the biggest
  

 2    conflict in my head is, you know, How much do you push
  

 3    any sort of application to make a wall pretty
  

 4    essentially, to only be covered up later?
  

 5          CHAIRMAN MORROW:  I -- I agree, and I
  

 6    would -- with my condolences to Ben Franz, who we made
  

 7    do that for his building.  And then, suddenly, someone
  

 8    built right next to it, but we didn't know.  There was
  

 9    a little cabin there.  It could have stayed there for
  

10    30 years, so we made him change that wall, and he
  

11    spent money on it.  And within a year, it was -- it
  

12    wasn't there, but it could have been.
  

13                And I think this is what we -- I've been
  

14    on this Commission for a while, and we've done this
  

15    with a lot of buildings.  The Mill build -- the
  

16    building that The Mill is in across from Zions bank,
  

17    the alley, is a story shorter than it was presented as
  

18    because they couldn't underline the -- underground the
  

19    power lines.
  

20          UNIDENTIFIED SPEAKER:   Mm-hmm.
  

21          CHAIRMAN MORROW:  So they couldn't build the
  

22    fourth floor, and they -- we made them undulate and
  

23    change the materials on that back wall, which
  

24    shows -- kind of shows from Washington.  And then they
  

25    stepped back their third floor, which was
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 1    losing -- not only did they lose a whole floor; they
  

 2    lost space in the kind of setback or step-back on the
  

 3    top.
  

 4                So we've been struggling with this on a
  

 5    lot of properties for a long time, and I -- I -- I
  

 6    don't think we can take the chance of saying, "Yeah,
  

 7    leave a big, blank wall up there, and we hope
  

 8    something gets built in" -- "in 5 years or 10 years
  

 9    and" -- "not a big, blank wall for 50 years."
  

10                But the -- just in -- in reference to what
  

11    you said, I think that we've been through this a lot.
  

12    And, yes, I feel bad for some of the people that we
  

13    made -- you know, in the previous Code and not even
  

14    this Code -- made spend significant money on projects
  

15    that ended up being things they really didn't need to
  

16    in the new Code.
  

17                So just in reference to that, I'd -- I'd
  

18    like to say that I think -- if I've said it once, I've
  

19    said it 1,000 times.  This process makes buildings
  

20    better and -- because they're here for a long, long
  

21    time.  I think it's -- as painful as it is, it's
  

22    important.
  

23                I -- I agree.  I think the changes made
  

24    have been in response to what we like.  And I think
  

25    we've got a few small issues left, but I think we've
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 1    made significant progress.  And -- and I think
  

 2    Nicole's done a great job with that.  It's a great
  

 3    design.  It may not be exactly there yet, but I think
  

 4    we're getting there.
  

 5                Is Matt still on with us?
  

 6          MATT JOHNSON:  I am.
  

 7          CHAIRMAN MORROW:  Are you still there?
  

 8                I just have a couple quick ones.
  

 9                We don't -- we don't ever get to see or
  

10    have any effect on the FAR exceedance agreements
  

11    as -- as Planning and Zoning; do we?
  

12          MATT JOHNSON:  On the agreement itself, no,
  

13    other than it's conditioned on your design-review
  

14    approval.
  

15          CHAIRMAN MORROW:  Okay.  But, I mean, we -- if
  

16    we wanted to look at it and go -- we think that's a
  

17    weird tradeoff, we wouldn't be able to make changes in
  

18    that?
  

19          MATT JOHNSON:  You wouldn't be able to make
  

20    changes.  Any comment you had on it would purely be
  

21    sort of an advisory-type thing.
  

22          CHAIRMAN MORROW:  Okay.  Second, we heard "spot
  

23    zoning."  I know, in my opinion, this isn't spot
  

24    zoning no matter what we do.  Do -- do you think
  

25    this -- that -- that would be a specific, like, "You
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 1    can't do this here?"
  

 2          MATT JOHNSON:  Correct.
  

 3          CHAIRMAN MORROW:  And third, despite your
  

 4    wonderful legal knowledge, is -- is it -- is there
  

 5    potential that we could still encounter litigation
  

 6    even though you don't think it's possible?  Maybe
  

 7    Mr. Linnet wants to file a claim.  Do you think there
  

 8    is some actionable -- something in here -- potentially
  

 9    actionable -- something in here?
  

10          MATT JOHNSON:  Well, there's -- there's multiple
  

11    steps that would happen before we got to anything that
  

12    would be litigation in court.
  

13          CHAIRMAN MORROW:  You -- you know what I mean.
  

14    I'm trying to prevent --
  

15          MATT JOHNSON:  Right.
  

16          CHAIRMAN MORROW:  -- us from doing something
  

17    in -- in my -- the -- the part I feel good about is,
  

18    if we can have the neighbors and the developers work
  

19    together as we move through this process, we won't
  

20    have that issue.  I just don't want to put us in the
  

21    position of having that issue.
  

22          MATT JOHNSON:  So the -- the answer to the
  

23    question of, "Is litigation possible," is
  

24    always, "Yes."
  

25          CHAIRMAN MORROW:  Yes.  Yeah.  Okay.
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 1          MATT JOHNSON:  All -- all -- all -- all it takes
  

 2    is a party willing to pay an attorney to -- to make
  

 3    arguments.
  

 4                I -- I do think, in this case, the
  

 5    procedural issues that have been raised are -- are
  

 6    relatively straightforward, could additionally be
  

 7    addressed at other points in the administrative
  

 8    appeals process as need be, and I think the risk of
  

 9    litigation is relatively lower -- or at least with
  

10    some chance to work through with the -- the -- the
  

11    party raising them first.
  

12                So is that a wiggly-enough answer?
  

13          CHAIRMAN MORROW:  Yeah.  Yeah.  Perfect.
  

14                That's -- those answered my three legal
  

15    issues right there.
  

16                Because this is subject to design review
  

17    approval, I -- I think we've heard a bunch of people
  

18    say, "You've met all the requirements" -- and I think
  

19    Susan mentioned this, that you can meet the
  

20    requirements for height and for lot-line setback and
  

21    for those things, but still not meet the requirements
  

22    that it fit into the neighborhood character or that it
  

23    be compatible.
  

24                And I -- and I think that, in that sense,
  

25    this is where we have our subjective -- it's not just,
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 1    you know, "Stick it in one side.  It's 42 feet high.
  

 2    That's fine," and it comes out the other side and it's
  

 3    approved.  So I think the area that we do have leeway
  

 4    here -- even though it's met the requirements -- is
  

 5    that it still may not fit into the character of the
  

 6    neighborhood, based on what's around it.
  

 7                So I -- I just wanted to address that,
  

 8    that it sounds -- a lot of people are like, "Well, we
  

 9    did everything we should do.  We should get an
  

10    approval."  And I'm like, "That's" -- "that" -- "this
  

11    is a subjective process, and it deals with neighbors,
  

12    and it deals with the future that we don't know
  

13    about."
  

14                So I just wanted to bring that up, that,
  

15    yes, according to the -- the -- the -- how high it is
  

16    or how wide it is or what the setback is,
  

17    it's -- it's compatible, but it still may not actually
  

18    fit into the neighborhood or be compatible with what
  

19    we're looking for in that neighborhood.  So I just
  

20    wanted to bring that up.
  

21                I agree with Spencer and some other
  

22    people, that -- as much as it's a pain in the -- in
  

23    the butt, wedding-caking this structure would -- would
  

24    probably solve a lot of the problems.  So
  

25    the -- wedding-caking the top floor a little bit
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 1    and -- maybe, in the new Code, zero-lot-line buildings
  

 2    should wedding-cake at -- at the third floor and not
  

 3    the fourth floor.
  

 4                But I think this -- if the top floor were
  

 5    set back, that would -- a little bit, that would be
  

 6    undulation, or if that north wall were opened into a
  

 7    deck, or -- I -- I -- you know, again, we're not
  

 8    designing up here, but that -- if it -- if it's set
  

 9    back up there somehow, stepped back, that would take a
  

10    lot of the mass-and-bulk feeling away from the -- the
  

11    building and would give undulation to that flat wall,
  

12    that being stepped back and not being just pushed in
  

13    and out.
  

14                I think parking in the area's inadequate
  

15    already, so I think the parking issue is -- the Code
  

16    says as long as there's 750 -- people often move their
  

17    cars -- you know, I hate to see the -- the City change
  

18    their rules for everyone on that, but it looks like
  

19    that -- that's what's going to happen, and we're going
  

20    to have different winter rules.  And that's -- you
  

21    know, that's a cost of having the city become bigger
  

22    and having had inadequate parking since the '80s.
  

23                I -- I agree with the balancing act
  

24    that -- I think we've gotten really close here, and we
  

25    just have to make sure that what we approve is -- is



Audio Transcription - Hearing - December 20, 2022
P22-035 / P22-035A  -  200 N Leadville Avenue

90

  

 1    compatible with the neighborhood for the long run
  

 2    because these buildings will be here for 70 or
  

 3    100 years.  So I would like to see the -- my direction
  

 4    would be, "You've done a great job.  Can we address
  

 5    some of these last issues."
  

 6                And, you know, I'd love to see, if there
  

 7    was an agreement between the neighbors, what it'd look
  

 8    like with windows up there, or a -- a -- a small deck
  

 9    area, or an enclosed -- whatever it is -- on the top
  

10    there to make it seem less massive.  It would be cool
  

11    to see how they come to that.
  

12                So, overall, I do -- I think the -- the
  

13    design is really nice.  It would be awesome if it
  

14    could just kind of -- you know, I know it's a
  

15    zero-lot-line building, but it's a small lot with a
  

16    zero-lot-line building, and the neighbors' buildings,
  

17    many of them are one story, so it -- it's going to
  

18    have a shocking effect for a while no matter what.  So
  

19    my -- that's my direction.
  

20                I think, Nicole, you've done a great job.
  

21    I think we'd like to see some of these other potential
  

22    changes.  That's kind of where I am now.
  

23          COMMISSIONER CORDOVANO:  I believe we could
  

24    request a 3D model of the building.
  

25          MORGAN LANDERS:  If there's any specific



Audio Transcription - Hearing - December 20, 2022
P22-035 / P22-035A  -  200 N Leadville Avenue

91

  

 1    diagrams or graphics that you'd like to see when they
  

 2    come back, it'd be good to know that, and then we can
  

 3    ask the applicants to prepare those.
  

 4          COMMISSIONER CORDOVANO:  I think that would help
  

 5    set the scale and the scope.  And I'd love to see it
  

 6    come back at 1.75, with a lower total height.
  

 7          MORGAN LANDERS:  So from --
  

 8          CHAIRMAN MORROW:  Go ahead.
  

 9          MORGAN LANDERS:  -- for -- just a quick
  

10    clarification for staff.
  

11                Spencer, when you're asking for additional
  

12    3D models, are you looking for something different
  

13    than what's included in the packet now, as far as
  

14    renderings?
  

15          COMMISSIONER CORDOVANO:  I was kind of curious
  

16    what that design review guideline would get me,
  

17    honestly, as I considered a 3D model, or maybe an
  

18    area -- more of an area-centric model.
  

19          MORGAN LANDERS:  So what I would caution the
  

20    Commission against is providing a specific cap on the
  

21    FAR, but asking the applicants to evaluate what
  

22    additional undulation or relief on that northern
  

23    facade would look like and see what that comes back
  

24    with -- because we -- we are in a bit of a delicate
  

25    space, where we can't dictate a specific FAR, but we
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 1    can evaluate revised proposals, based on the
  

 2    criteria --
  

 3          COMMISSIONER CORDOVANO:  Totally, and I --
  

 4          MORGAN LANDERS:  -- if the Commission's open
  

 5    to it.
  

 6          COMMISSIONER CORDOVANO:  I -- I just kind of had
  

 7    to slide that in there from the side because I feel
  

 8    like a lot of this is so subjective.  And I don't want
  

 9    to make that a cut-and-dry thing, but the whole
  

10    building could use some wedding-caking.
  

11                I understand development costs enough to
  

12    realize that we're probably only going to get it at
  

13    the top floor.  The windows are almost an excuse to
  

14    get the top floor set back 5 feet, similar -- as it is
  

15    on the whole building.
  

16          CHAIRMAN MORROW:  To Spencer's point, we ask
  

17    this --
  

18          COMMISSIONER CORDOVANO:  [Unintelligible].
  

19          CHAIRMAN MORROW:  -- a lot of times, "Can we get
  

20    a model that shows what it will look like within
  

21    the -- with the surrounding neighborhood," the bulk,
  

22    mass -- kind of like, "Here it is, and here's a big
  

23    picture of what the rest of the" -- we've -- we've
  

24    started to ask for that a lot, and it helps us kind of
  

25    really look at it, so I think that would be super
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 1    helpful.
  

 2          MORGAN LANDERS:  Yeah, we can definitely do
  

 3    that.
  

 4          COMMISSIONER CORDOVANO:  Yeah, so undulation on
  

 5    the north side, west side, and the east side.
  

 6          MORGAN LANDERS:  All right.
  

 7          CHAIRMAN MORROW:  Any --
  

 8          COMMISSIONER CORDOVANO:  And I'm -- I'm -- I'm
  

 9    all for people being able to buy their lots under the
  

10    rules, but I think we need to update them more
  

11    quickly.  And it is just totally absurd that the max
  

12    height is 42 feet, and a guy can have a canopy over
  

13    his hot tub of 49 feet -- no fence, none, for the
  

14    guy -- whatever, but that's just a 49-foot building in
  

15    general logic, which is very contrary to City Code.
  

16          CHAIRMAN MORROW:  So at this point, if we've had
  

17    comment and if you think we've given proper direction
  

18    and because I don't believe we're making any kind of
  

19    decision tonight, I think -- especially with what
  

20    we've heard from the neighbors, I'd like to see more
  

21    public input, more -- I'd like to see what Nicole
  

22    comes back with, I'd -- you know, I think we have some
  

23    steps in the process.
  

24                But I do think, as usual, it gets better
  

25    and better every time.  This is an order better than
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 1    the last one, having moved the stairs and -- and --
  

 2          COMMISSIONER CORDOVANO:  And we also don't want
  

 3    to deny it.
  

 4          CHAIRMAN MORROW:  No.  No.  No.  We want it to
  

 5    get to where it can be built and -- and be there for
  

 6    100 years and -- but that's -- I think we're getting
  

 7    there.  And if we don't need to make any kind of
  

 8    decision tonight, if you feel like we have good
  

 9    direction --
  

10          MORGAN LANDERS:  I do.  So the only motion that
  

11    you will need to make is to continue to the next
  

12    meeting, so that would be January 10th.  And then
  

13    staff will consult with the applicant following the
  

14    meeting to see if they can make that.  And if we need
  

15    to push it, we can push it.
  

16          CHAIRMAN MORROW:  Okay.
  

17          COMMISSIONER CORDOVANO:  So like -- I feel
  

18    like January -- and tell me if this is my purview.
  

19    I -- I feel like January tends to rush, and there's
  

20    plenty of projects that have been in line for a long
  

21    time too.
  

22          CHAIRMAN MORROW:  I -- I don't have a problem
  

23    with it, but it does seem like it's 10 days.  And
  

24    during the holidays, and that might be unfair to the
  

25    applicant's team to say, "Hey.  Here goes your
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 1    Christmas and New Year's so you can redo this."
  

 2                So we're happy to let you guys discuss it
  

 3    with them and -- and have it set to a date certain
  

 4    that -- you'll let us know.
  

 5          MORGAN LANDERS:  Yeah.  And -- and sorry,
  

 6    Spencer, to interrupt.
  

 7                But, really, it's just to make sure that
  

 8    we have a date certain because if we don't set it to a
  

 9    date certain, we have to go through the re-noticing
  

10    process, which we can if the -- if the Planning
  

11    Commission prefers that.
  

12                But I think what we can do is continue it
  

13    to the 10th, and then if, for some reason, the
  

14    applicant team doesn't feel that's reasonable, we can
  

15    certainly continue it again.
  

16          CHAIRMAN MORROW:  And don't feel like you guys
  

17    have to ruin your holiday for us.  We're going to be
  

18    here in January and February.  So...
  

19          COMMISSIONER PASSOVOY:  I just wanted to make
  

20    one clarification.
  

21                My comment regarding the size of the unit
  

22    on the top is not a reflection of my opinion as to how
  

23    much space people can or should have to live in.  It's
  

24    up to them.  I only mentioned it because I -- I felt
  

25    that it was large enough to allow for some undulation
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 1    of that wall, without losing the -- the -- the overall
  

 2    marketability of the unit.
  

 3          MORGAN LANDERS:  Thank you.
  

 4          CHAIRMAN MORROW:  Susan doesn't feel left out.
  

 5    It's four-and-a-half times bigger than the space I
  

 6    live in.  So...
  

 7          COMMISSIONER CORDOVANO:  What do we want to do
  

 8    about date certain?  I'm -- I don't want to overstep
  

 9    here, but --
  

10          CHAIRMAN MORROW:  Well, let's do --
  

11          COMMISSIONER CORDOVANO:  -- [unintelligible].
  

12          CHAIRMAN MORROW:  -- January 10th.  And then if
  

13    the applicant needs to change it, they'll change it
  

14    with staff, and we'll -- they'll have a date certain.
  

15    But this way, we -- we've got something at -- as a
  

16    placeholder.  Is that okay?
  

17          COMMISSIONER CORDOVANO:  Yeah.
  

18          CHAIRMAN MORROW:  Okay.  So I will take a motion
  

19    if anyone...
  

20          COMMISSIONER CORDOVANO:  I'll make a motion to
  

21    continue this project to a date certain, being
  

22    January 10th --
  

23          CHAIRMAN MORROW:  January 10th, yes.
  

24          COMMISSIONER CORDOVANO:  -- with hopes of a
  

25    continuance.
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 1          COMMISSIONER PASSOVOY:  And I second the motion.
  

 2          CHAIRMAN MORROW:  All in favor?
  

 3                Aye.
  

 4          COMMISSIONER CORDOVANO:  Aye.
  

 5          COMMISSIONER PASSOVOY:  Aye.
  

 6          COMMISSIONER CARTER:  Aye.
  

 7          CHAIRMAN MORROW:  Thank you, everyone.
  

 8          VICE CHAIRMAN MOCZYGEMBA:  Nay.
  

 9          CHAIRMAN MORROW:  Oh, Brenda is a "Nay."
  

10          VICE CHAIRMAN MOCZYGEMBA:  Can I do that with a
  

11    continuance?
  

12          CHAIRMAN MORROW:  Yes.
  

13          MORGAN LANDERS:  You sure can.
  

14          VICE CHAIRMAN MOCZYGEMBA:  Okay.
  

15          MORGAN LANDERS:  Mm-hmm.
  

16          CHAIRMAN MORROW:  Thank you to the public and to
  

17    the applicant and to the attorneys and everyone in the
  

18    room.  We will see you guys either in January or some
  

19    time after that.  If you're involved, stay involved,
  

20    and we'll be happy to continue to hear from you.
  

21            (End transcription at 1:53:00 of audio
  

22            file.)
  

23                            -o0o-
  

24
  

25
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STAFF REPORT 

KETCHUM PLANNING AND ZONING COMMISSION 
REGULAR MEETING OF FEBRUARY 28, 2023 

 
PROJECT:  The 208 Condos 

 
FILE NUMBER:  P22-035 and P22-035A 
 
APPLICATION TYPE: Final Design Review and Subdivision – Condominium Preliminary Plat 
 
APPLICANT: Nicole Ramey, Medici Architects (Architect) 
 
PROPERTY OWNER: 755 S Broadway, LLC  
 
REQUEST: Final Design Review and Condominium Preliminary Plat application for the 

development of a new, 10,856 square foot, three-story mixed-use building  
 
LOCATION: 200 N Leadville Avenue - Ketchum Townsite: Block 23: Lot 1 
 
ZONING:  Community Core – Subdistrict 2 – Mixed Use (CC-2)  
 
REVIEWER: Morgan R. Landers, AICP – Senior Planner 
 
NOTICE: A public hearing notice for the project was mailed to all owners of property within 300 

feet of the project site and all political subdivisions on November 7, 2022. The public 
hearing notice was published in the Idaho Mountain Express on November 9, 2022. A 
notice was posted on the project site and the city’s website on November 7, 2022. 
Story poles were verified on the subject property on November 22, 2022. The project 
was heard at the November 29, 2022 meeting of the Planning and Zoning Commission 
(the “Commission”) and continued to a special meeting on December 20, 2022. The 
project was heard again on December 20, 2023, and continued to the January 10, 2023 
meeting of the Commission. The applicant, siting the need for additional time to 
respond to Commission’s comments, requested the January 10, 2023 hearing be 
continued to the February 28, 2023 meeting of the Commission. No information was 
presented or reviewed at the January 10, 2023 meeting and no public comment was 
taken. 

 
I. EXECUTIVE SUMMARY:  
 
As noted above, the Commission has reviewed the proposed application two previous times. Once at their 
November 29, 2022 hearing and again on December 20, 2022. Staff and Commission comments at the 
November 29, 2022 hearing were addressed by the applicant at the December 20, 2022 hearing with the 
exception of the north façade wall. The Commission discussed design review criteria related to the bulk and 
flatness of the building and commented that the bulk and flatness of the north façade wall was significant and 
that additional articulation should be considered. The Commission requested the applicant evaluate stepping 
back the third floor and applying varied materials and architectural detailing to achieve a reduced bulk and 
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flatness. The Commission also requested a 3D model/rendering of what the building will look like in context 
with the surrounding neighborhood.   
 
The applicant has provided a revised development proposal included as (Attachment A). The applicant has 
indicated that the 3D model/rendering will be provided during the applicant presentation portion of the 
meeting. The following changes are proposed: 

• The third floor is stepped back on the Leadville Ave side approximately 4 feet from the ground floor 
façade wall for a total of 6 feet 10 inches from the property line on Leadville Ave. 

• The third-floor deck has been extended to the north end of the building 
• The building has been pulled away from the north property line 7 inches to allow for additional brick 

detailing and architectural treatments on the north façade including a wrap of the dark wood paneling 
on the ground floor and bricked in windows on the upper floors 

• The parapet wall on the rear portion of the building has been raised 1 foot 4 inches to accommodate 
an elevator tower on the alley side of the building 

• A metal railing has been added to the east end of the façade along 2nd Street  
• A wall trellis on the north façade has been added to facilitate climbing vines from the ground floor to 

the rooftop deck 
 
Staff recommends the Commission review the proposed changes to determine if the Commission’s concerns 
and requests have been addressed satisfactorily.  
 
II. CONFORMANCE WITH ZONING AND DESIGN REVIEW STANDARDS: 
Per Ketchum Municipal Code (KMC) §17.96.010.A – Applicability, design review is required for all new mixed-
use buildings. Before granting Design Review approval, the Commission must determine that the application 
meets two criteria: (1) the project doesn’t jeopardize the health, safety, or welfare of the public, and (2) the 
project conforms to all Design Review standards and zoning regulations (KMC §17.96.050.A).  
 
Criteria #1: Health, Safety, and Welfare of the Public 
The 2014 Comprehensive Plan outlines 10 core values that drive our vision for the future including a strong 
and diverse economy, vibrant downtown, community character, and a variety of housing options. The built 
environment within the downtown plays a key role in materializing these values to achieve the city’s vision. 
The 2014 Comprehensive Plan designates the future land use for the subject property as “mixed-use 
commercial” where, according to the plan, “New structures in existing mixed-use areas should be oriented to 
streets and sidewalks and contain a mix of activities. Mixed-use development should contain common public 
space features that provide relief to the density and contribute to the quality of the street.” Primary uses 
include offices, medical facilities, health/wellness-related services, recreation, government, residential, and 
services.  
 
Policy CD-1.3 of Chapter 4 of the comprehensive plan states that “Infill and redevelopment projects should be 
contextually appropriate to the neighborhood and development in which they occur. Context refers to the 
natural and manmade features adjoining a development site; it does not imply a certain style.” The transition 
between buildings is a key design element and has the potential to impact the perceived cohesiveness of the 
downtown and can impact the way residents and visitors experience a place. 
 
Staff believes the project meets many of the goals and policies of the plan. The project proposes a variety of 
sizes of residential units and provides desirable retail square footage on the ground floor. The project is set 
back from the property line on both the Leadville Ave and 2nd Street sides, with awnings that invite and protect 
pedestrians. Benches at the corner and thoughtful landscape elements create common public space that 
engages with the uses in the building and the adjacent sidewalk. The Commission has expressed concerns 
related to the project’s context with the neighborhood and adjacent development. As further discussed below, 
the bulk and flatness of the north façade is the most concerning aspect of the development. If the Commission 
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determines that the revisions to the building effectively reduce the bulk and flatness of the building, the 
project could be found to conform to Policy CD-1.3 of the comprehensive plan.  
 
Criteria #2: Applicable Standards and Criteria 
Conformance with Zoning Regulations 
The proposed changes do not impact the project’s conformance with the zoning regulations, including 
dimensional standards, applicable to the project. The project remains in conformance with all zoning 
requirements.  
 
Conformance with Design Review Improvements and Standards 
Staff believes that most design review criteria are met with the proposed project, particularly as it relates to 
the changes made between the November 29th and December 20th hearings. Based on discussions at the 
December 20th hearing, the remaining concern for the Commission is design review criteria 17.96.060.F.5, 
which outlines that “Building walls shall provide undulation/relief, thus reducing the appearance of bulk and 
flatness”. Staff believes that many of the changes proposed are a positive improvement from what was 
proposed at the December 20th hearing. The applicant has revised the plan set to show the existing adjacent 
trees for context. The applicant has not provided the 3D model/rendering of the surrounding buildings as 
requested by the Commission as part of the plan set, however, the model will be presented at the hearing for 
consideration. Sheet A4.4 shows the north façade elevation with the trellis, more articulated brick detailing, 
bricked in windows, and wood treatment that wraps the corner at the ground floor. It also shows the step back 
of the third floor from the front façade. No step backs of the third floor have been made on the sides or the 
rear of the building. Sheet A4.3 shows the same elevation but with the existing vegetation. 
 
The renderings on Sheet A4.5 show how the step back of the third floor changes the appearance of the 
building. For comparison, Figures 1 and 2 below show comparison renderings between the December 20th 
proposal and what is proposed today.  
 

Figure 1: Corner Rendering of 2nd and Leadville Comparison (December 20th on Left) 
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Figure 2: Corner Rendering of Leadville Ave Comparison (December 20th on Left) 

      
 
The revised renderings depict what exists today with vegetation on adjacent properties. For reference, Sheet 
A4.4 shows what the elevation would look like if the vegetation did not exist.  
 
III. STAFF RECOMMENDATION  
Staff requests the Commission review the Design Review application and provided feedback to the applicant 
on the proposed revisions. 
 
ATTACHMENTS:  

A. Application Materials – Revised Design Review Plan Set 
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 1      (Begin transcription at 0:41:14 of audio
 2      file.)
 3      CHAIRMAN MORROW: So -- all right.  We will move
 4  on to Action Item 5 -- that's correct -- a public
 5  hearing review -- and provide feedback on Design
 6  Review and condominium preliminary plat applications
 7  for the proposed mixed-use development at 200 North
 8  Leadville.
 9      Morgan.
10      MORGAN LANDERS: Okay.  Thank you, everyone.
11      I don't have formal presentation slides
12  for you all this evening.  I think the focus of the
13  discussion is fairly truncated on one kind of specific
14  issue.  I do want to highlight a couple of things from
15  the staff report.
16      If you all recall, the very first time you
17  saw this was in December [sic], and then there was
18  some discussion.  You all provided the applicant with
19  some feedback, and they had kind of provided a variety
20  of revisions for review that you all, then, kind of
21  felt were pretty good.
22      And the -- where we landed at our last
23  discussion with this meeting was that there was still
24  some concern related to kind of the north-facade wall
25  on the north property line between the subject

Page 3

 1  property and the property to the north.  And
 2  primarily, there was some concern related to the
 3  undulation and relief and the bulk and flatness of the
 4  building.
 5      And so, as we sit here today, the
 6  applicant has taken another stab at addressing some of
 7  your comments.  We do have an applicant representative
 8  here, Nicole Ramey.  She's the architect for the
 9  project, so she'll give you kind of the full review of
10  the changes.
11      But, in general, they have stepped back
12  the third floor of the building on the Leadville
13  Avenue side.  There's also -- the third-floor deck has
14  been extended to kind of be the full length of the
15  front facade on the Leadville side.
16      The building has been pulled away from the
17  north property line about 7 inches, which
18  would -- accommodates for some of the additional brick
19  detailing and things like that so that the
20  building -- so that those things don't project onto
21  the adjacent property.
22      There's also -- the parapet wall on kind
23  of the rear portion of the building, as you go down
24  Second Street -- there has been a raising of the
25  parapet wall and an addition of kind of a
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 1  metal-banding component that Nicole will touch on.
 2  This was in response to the re-addition of an elevator
 3  overrun that was added to the building, that was not
 4  part of the initial proposal.
 5      And then there is also, on the north
 6  facade, kind of a trellis that has been applied to the
 7  facade, which would provide facilitation of vine
 8  growth and things like that to kind of add a more
 9  landscaped element.
10      So with that, I don't have any comments
11  for you all.  I do think that some of these
12  improvements are positive.  But the question to the
13  Commission is, "Do you all believe that the changes
14  proposed effectively reduce the bulk and flatness of
15  the building on that side with that undulation and
16  relief change?"
17      So with that, I'll turn it over to the
18  applicant, and Nicole can drive from here.
19      CHAIRMAN MORROW: Thanks, Morgan.
20      NICOLE RAMEY: Okay.  Good afternoon.
21      As always, I want to thank Morgan and her
22  staff for their tireless hard work and feedback on
23  this.  This is always a little bit of a long process.
24      There are a couple of things I wanted to
25  address before we get into the meat of the
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 1  presentation, really relating to the comment letters,
 2  and some of them containing a little bit of erroneous
 3  information.
 4      I read quite a few comments regarding a
 5  height bonus.  I want to make clear that we're not
 6  asking for a height bonus, variance, or waiver of any
 7  kind.  The height limit in place for the Community
 8  Core is applicable regardless of the floor area ratio.
 9  So I just wanted to make sure that it's
10  understood that we're not asking for any height
11  variance.
12      Also, a few letters referenced a
13  6,000-square-foot, north-elevation number.  That
14  number's false.  The actual square footage for the
15  north-elevation wall is 3,500.
16      We have taken the option that is allowed
17  by Code to go through this FAR-exceedance process, but
18  placing a specific size or height requirement on this
19  particular lot is spot zoning.
20      Here are our revised renderings.  Morgan
21  did run through a couple of the changes, so some of
22  these might be doubling up, but I just wanted to point
23  out -- point out the changes from our point of view.
24  So we listened to the staff and outside comments and
25  made the following revisions.
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 1      The roof-parapet height has been split,
 2  resulting in two different roof-parapet heights for
 3  the front and rear of the building.  The front roof
 4  parapet was lowered 16 inches.  So you can see that
 5  kind of in this area.  So this roof was actually
 6  lowered 16 inches, the whole front of the building.
 7  The two parapets now have 31 inches of height
 8  difference between them.
 9      On the Second Ave -- Avenue [sic]
10  elevation, a portion of the roof parapet was lowered,
11  and the massing was modulated to get more
12  articulation.  A new roof overhang was placed over
13  this new facade extension, providing more relief to
14  the facade.  So that's this area of the building.
15      We popped it out slightly.  We added this
16  roof element, once again, kind of breaking up this
17  Second Avenue elevation.  That wasn't specifically
18  brought up in the previous hearings, but, as we looked
19  at modulating the rest of the building, it just made
20  sense to include that on that elevation as well to
21  kind of keep the design language flowing throughout
22  the -- the whole building.
23      Let's go down.
24      So this is the north elevation.  We have
25  two different elevations we'll show.  This one shows

Page 7

 1  existing landscaping on the northern neighbors'
 2  property, which is, really, what you would see in
 3  reality -- is that there are aspen trees and very
 4  large -- that is existing.  Without the trees, you can
 5  see more of the changes that we've proposed.
 6      So on this Leadville elevation, the
 7  portion of the third floor nearest to Leadville has
 8  been recessed to reduce bulk.  The third-floor deck
 9  now wraps around in front of this pushed-back facade.
10  So we've added a deck here.  There is now 4 feet of
11  difference between the first-and-second-floor facade
12  and the third-floor facade.
13      From the front property line of Leadville,
14  we have 2'9 -- foot of setback at the first and second
15  floors and 6'10 at the third floor.  The north
16  elevation benefits from this horizontal step in the
17  facade, as the view seen from the street has more
18  undulation and is cut away at this corner.
19      For the north elevation, we also brought
20  the same materials and design language around, and we
21  included bricked-in windows, wood trim that matches
22  the Leadville and Second retail elevations on the
23  first floor, and vines on -- growing on a trellis
24  structure.  These add aesthetic appeal, texture, and
25  interest.
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 1      So although not applicable, we used the
 2  same materials and kept the same architectural
 3  language, which is in Chapter One7.96.070, B, 1 of the
 4  Code.
 5      We also wanted to show some of the
 6  previous iterations of the building compared to the
 7  current design so we can point out some of the changes
 8  we've made through this process.  Some were before the
 9  design-review-hearing process, just with staff, and
10  some have been through the design-review-hearing
11  process.
12      So we have pulled the upper-roof overhang
13  back.  As you can see, we started out with one that
14  was extended out quite a bit further.  We revised the
15  planters and plant material -- staff request.  We've
16  revised the transformer location and screening.  We
17  added one residential unit.  We began this process
18  with three residential units, and now we have four.
19      Most of the roof elements were eliminated,
20  and those that remain are set back.  You can see
21  how -- in previous versions, you could see some of
22  our -- a roof trellis and some planter boxes.  Those
23  have been either removed or set back.
24      We've removed light wells, but we've since
25  added them back, per Design Review comments on the

Page 9

 1  Leadville side, so they only exist under the overhang.
 2      We have added a window into the retail
 3  space on Leadville, and we have moved the stairwell
 4  and entry that was for the lower-level residential
 5  unit, and so we have swapped that out with the retail
 6  reentry.  So we've added windows onto the retail space
 7  on both Leadville and Second, and we've also adjusted
 8  and moved the bike racks and trash and all of those
 9  things as well.
10      I also wanted to point out that,
11  since -- from Day 1, we've had -- I think this is in
12  response to the hotel.  We've had Juliet balconies on
13  all three facades.
14      CHAIRMAN MORROW: Thank you.
15      NICOLE RAMEY: So we -- we even have them on the
16  alley, once again, to kind of keep that design
17  continuity going.  So there they are, four of them, so
18  everyone can enjoy traffic.
19      CHAIRMAN MORROW: After the hotel, everyone
20  knows what they are now.  So...
21      NICOLE RAMEY: Okay.  So the next thing I want
22  to talk about is setbacks.  So the blue area in these
23  diagrams -- and we have three -- show the total area
24  set back from the property line, but looking at it
25  differently -- areas where we could have extended the
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 1  building to the property line.
 2      We worked diligent -- diligently to erode
 3  the building corner at Leadville and Second, which is
 4  arguably the most visible view of the project and the
 5  pedestrian corridor.
 6      So looking at it in plan view, this retail
 7  corner is set back 11 foot -- 2 feet from Leadville,
 8  and 6 feet from Second.  Our average setbacks exceed
 9  the 5-foot average required with a first-floor average
10  of 16.7 feet from Leadville and 11 feet on Second.
11  You can see similar setbacks apply for the second and
12  third floors.
13      Here are the setbacks, once again shown in
14  elevation.  And you can see quite a bit of setback off
15  the property line on Leadville.  This would not
16  preclude other property owners from building to the
17  property line, but we have set back a minimum of 2'9
18  [unintelligible].
19      I did want to point out -- the Zoning Code
20  calls for setbacks on the front, side, and rear, but
21  it specifically does not call for setbacks off the
22  interior property lines.
23      [Unintelligible].
24      So Chapter One7.96.060, F states,
25  "Building character shall be clearly defined by use of
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 1  architectural features."  The design features here
 2  are, really, the brick and the brick-detailing.  The
 3  style of architecture's not meant to be defined by
 4  [unintelligible] and the massing.
 5      The materiality is providing the details.
 6  As construction costs rise, we should be celebrating
 7  efforts to include unique architectural details, not
 8  standard, push-and-pull, modern boxes.
 9      The Code also states, "Building walls
10  shall provide undulation/relief, thus reducing the
11  appearance of bulk and flatness."  While not defined
12  in the Code, "relief" can also be known as a
13  sculptural method in which the sculpted pieces are
14  bonded to a solid background of the same material.
15  It's the use of brick.
16      I also wanted to highlight some elements
17  of our project in relation to the Interim Ordinance,
18  although the Interim Ordinance is not applicable to
19  our project.
20      We do have less than 30 percent
21  commercial, but we are providing four residential
22  units, so we meet that requirement.  There's no
23  consolidation of lots, there's no net loss of
24  residential units, and no ground-floor residential.
25      Moving on to the context.  Here is
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 1  a -- here is a rendering standing right in front of
 2  the Image Eyes entrance, looking down.  We have this
 3  view, obviously, in the winter, but we also show what
 4  this looks like in the summer.  And you can see that
 5  the foliage -- you see, actually, even less of the
 6  building than you do from here.
 7      So, you know, I know a lot of concern has
 8  been -- you know, there was a comment in one of the
 9  letters about the view from Sun Valley Road.  This is
10  pretty much the view you would see from Sun Valley
11  Road.
12      You can see, in the existing Google Earth
13  image, the previous building.  Without actual
14  documentation, it appears that it had different
15  setbacks that were a lot closer to Leadville than what
16  we are proposing.
17      As the staff report referenced the Comp
18  Plan and the designation of this property and
19  adjoining lies -- adjoining lots as future, mixed-use
20  commercial, this building is truly a mixed-use
21  building, while the existing, neighboring buildings
22  technically do not meet this proposed designation.
23      As we discuss the word
24  'contest' -- 'context,' let us not get sidetracked by
25  designing to existing buildings that do not meet the
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 1  City's Comprehensive Plan goals.  As the face of
 2  Ketchum is changing before our eyes, now is the time
 3  to assure that new development meets the future goals
 4  of Ketchum, as laid out in the Comp Plan, not
 5  yesterday's unplanned community.
 6      This is a view of the building with the
 7  current existing buildings, landscaping in place.  So
 8  you can see quite a bit of foliage.  These are all
 9  approximate, given that we don't have actual building
10  plans.  So Google Earth and [unintelligible].
11      So here's kind of the context image that
12  we were asked to provide, showing what this building
13  would look like in the neighborhood.  We also decided
14  to put together an image of what could happen with an
15  unknown property next door.
16      So, you know, what is the City's vision
17  for this area of the Community Core?  [Unintelligible]
18  goals of the Comp Plan?  One goal listed is a "vibrant
19  downtown," [unintelligible] business, retail,
20  shopping, dining, and entertainment -- once again --
21  mixed-use, combining those uses together.  Another
22  goal listed is "a single concentrated commercial and
23  retail core."
24      So we feel that our building's meeting
25  some of these goals of the Comp -- Comp Plan and what
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 1  [unintelligible] development has been asked to
 2  provide, according to that document.
 3      Also, another goal I'd like to point out
 4  is a "variety of housing" options.  This property not
 5  only has a larger penthouse unit and a smaller unit,
 6  but it also has two units that are less than 750
 7  square feet.  So this is adding to the mixed use and
 8  vitality -- different users of the building.
 9      That is my presentation.
10      CHAIRMAN MORROW: Thank you.
11      Public comment.  Do we have any online?
12      UNIDENTIFIED SPEAKER: We do not.
13      CHAIRMAN MORROW: Okay.  Would -- would
14  the -- Commissioners, do you have questions for staff
15  or the applicant first?
16      UNIDENTIFIED SPEAKER: I have a comment.
17      CHAIRMAN MORROW: Okay.  But let's see if we
18  want to -- do -- do you guys want to question staff
19  and the applicant first or --
20      VICE CHAIRMAN MOCZYGEMBA: Whichever.
21      CHAIRMAN MORROW: Okay.  Let's do public comment
22  because I think we're going to have some, and then we
23  can include that in whatever we talk about.
24      So step to the podium.  State your name
25  for the record.
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 1      WARREN BENJAMIN: Good afternoon.  My name is
 2  Warren Benjamin, and this is for the record.
 3      Thank you for the opportunity to register
 4  my comments about the project under discussion today
 5  at Second and Leadville.
 6      I am a full-time resident of Ketchum and
 7  have lived here for 13 years.  I have worked with
 8  several nonprofits, raising money.  I was a business
 9  owner with my partner in the downtown quarter.  I'm
10  here to offer my opinion on whether Planning and
11  Zoning should approve this above-mentioned project,
12  and I think the answer is a resounding, "Yes."  I will
13  offer you two reasons and be as succinct as possible.
14      First, let me say that I'm no expert on
15  the building, construction, logistics, and approval of
16  any type of structure in the valley.  I'll leave that
17  up to you, the experts.  However, if you have a
18  marketing or advertising issue, I'm the one to talk
19  to.
20      Let me first say that, based on my
21  knowledge of this project, I believe the developer has
22  checked off the most important boxes that are relevant
23  to you.  First, this project has added four
24  residential units of critical housing for our
25  community in the densely-populated downtown quarter.
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 1      Check.
 2      The project meets all Code requirements.
 3      Check.
 4      The project has added 1,300 square feet of
 5  retail space in, again, the critical downtown quarter.
 6      Check.
 7      The project will generate much-needed tax
 8  revenue for both property and/or retail sales.
 9      Check.
10      And the project will add to the
11  beautification of downtown Ketchum, an example of a
12  forward-thinking structure that will remain evergreen
13  past its life expectancy.
14      Check.
15      But most importantly -- and just as
16  important as the structure itself -- is the character
17  of the person behind this project and his intention to
18  improve the overall living space in Ketchum.  We don't
19  talk about that a lot.  We don't talk about the person
20  that's behind this project.
21      Personally, I want someone next door to me
22  that believes in our community and looks for the
23  long-range solutions to keep the character and
24  vibrancy of Ketchum, and I believe that person is Mike
25  Carr.  Mike has both the sensibility and the eye to
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 1  make our community a better place to live.  He is the
 2  current owner of two residential properties and shares
 3  in the business interests in a commercial building in
 4  Bellevue.
 5      Along with his two children, Mike has
 6  committed his time, his money, his heart to this
 7  project.  He is a person that not only make -- takes
 8  very seriously to this project, but is not looking to
 9  make it as a land grab and does not want to embarrass
10  any of his neighbors.  He is committed to doing the
11  right thing.
12      So in conclusion, like I said at the
13  beginning, Mike has checked off all the important
14  points related to the building, and Mike has committed
15  himself and his investments to make Ketchum a better
16  place to live.  In my opinion, he has proven to be the
17  person that be -- that should be granted immediate
18  approval of this project.
19      Thank you for your time and consideration.
20      CHAIRMAN MORROW: Thanks, Warren.
21      Other public comment?
22      SAM LINNET: Thank you, Commission.
23      My name is Sam Linnet with Alturas Law
24  Group, and I represent 240 North Leadville, LLC.
25      First, at the last meeting, the Commission
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 1  asked for a 3D model of the proposed building, and I
 2  don't believe that what was presented today was a 3D
 3  model showing us this -- bulk and scale of the
 4  building and -- and adjacent properties.  So I would
 5  first request that you ask the applicant again to
 6  provide what was requested back in December.
 7      The main issue with this project is the
 8  size and scale of the building, which results in that
 9  north-facade wall.  This -- the size and scale was
10  determined -- it was predetermined by the City Council
11  when they approved their FAR Exceedance Agreement for
12  this project.
13      That was entered into prior to this
14  application coming before the P&Z Commission.  And
15  rather than the P&Z Commission having an open
16  conversation about whether to grant a FAR exceedance
17  at all, the City Council approved the FAR exceedance
18  outside of a public hearing and without any input.
19      As you know, part of your role in the
20  design-review process is to determine if an applicant
21  has -- has met all of the development standards,
22  including floor area ratios.
23      Part of the difficulty in your ability to
24  determine whether this standard has been met now is
25  that you're being forced to justify an increase in the
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 1  FAR after the City Council has already told the
 2  developer that they get a FAR of 2.0.
 3      I'm sympathetic to a developer that needs
 4  certainty in the standards that are going to apply to
 5  their building, but with -- that certainty cannot and
 6  should not be given at the expense of the P&Z
 7  Commission's ability to independently determine
 8  whether and how standards are applied, including the
 9  FAR-exceedance standard.
10      Discretionary standards like allowing a
11  floor area ratio of 2.0 instead of 1.0 is -- is
12  discretionary and it's inherently uncertain, but
13  that's part of the bargain the developers get.
14  There's a significant benefit to a development, that
15  it gets an exceedance of the FAR.
16      It is up to the developer to determine if
17  the uncertainty in that discretionary standard is
18  worth going forward with their project as proposed, or
19  they can go with the sure thing and the -- as
20  of -- right FAR of 1.0 for this project.
21      This Commission should have been able to
22  work with the applicant about whether a FAR exceedance
23  is appropriate for this project in order to determine
24  what design and what kind of FAR exceedance is
25  warranted.  The design of the building and its impact
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 1  on neighboring property owners would be considerations
 2  that you, as a Planning and Zoning Commission, could
 3  take into account and that the public would be
 4  involved with during that process.
 5      Instead, the City Council made a promise
 6  to the developer that they could build a building with
 7  a FAR of 2.0, instead of the permitted 1.0, without
 8  taking any public input.
 9      As a result of the City approving the FAR
10  exceedance prior to you seeing the design of the
11  building, you are in the unfortunate position of being
12  unable to make a determination about whether that FAR
13  exceedance is appropriate, how much of an exceedance
14  should be allowed, and whether the conditions that are
15  related to granting a FAR exceedance have been met.
16      The current process has created a
17  development environment that lets applicants build
18  higher-density buildings that do not match baseline
19  development standards in the City of Ketchum, and
20  that's solely because of -- a developer is willing to
21  pay more money to the City.
22      The City Council took no public comment
23  about whether a FAR exceedance should be warranted,
24  and the public had no input about whether and how much
25  FAR exceedance should be allowed.  This kind of
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 1  process creates inequity in the development that
 2  occurs in this city, and it reduces public input in
 3  that development.
 4      So, again, on behalf of my client, I'd ask
 5  that you continue this matter until the City
 6  terminates the current FAR Exceedance Agreement and
 7  gives back to you the power to determine whether FAR
 8  exceedance is appropriate and how much.
 9      There was also a comment from the
10  applicant that this would be a spot zoning by
11  dictating the size and mass of the building.  The FAR
12  exceedance that allows them to achieve the size and
13  mass that they're presenting to you today is
14  discretionary.  It is not spot zoning, requiring them
15  to meet the baseline FAR exceedance standards.
16      Thank you.
17      CHAIRMAN MORROW: Thank you.
18      Other public comment in the room?
19      Thank you.
20      DAVE HUTCHINSON: Yeah.  Hi.
21      I'm Dave Hutchinson, and Sam's my lawyer,
22  so I'll attempt not to repeat what he had to say,
23  but -- but I -- I will echo some of the comments
24  because I think they've been the thread through the
25  last three meetings.

Min-U-Script® M & M Court Reporting Service
(208)345-9611(ph)  (800)234-9611  (208)-345-8800(fax)

(5) Pages 18 - 21



Audio 
Transcription

P22-035 / P22-035A
200 N Leadville Avenue

Audio Transcription - Hearing
February 28, 2023

Page 22

 1      And I truly believe that if you had a
 2  chance to see this before the Council did -- and that
 3  first hearing, which I attended, where you were all a
 4  little confused by the fact that there was a 2.0
 5  building in front of you with a preemptive Exceedance
 6  Agreement -- that we would have negotiated this into
 7  something that was smaller.  I -- I -- I firmly
 8  believe that.
 9      The unfortunate position you've been put
10  in, unless it's undone -- and we suggest that it be
11  undone so it can't be undone at a future date, from
12  the legal perspective, because we don't want to undo
13  the Ordinance.  We think that that FAR exceedance for
14  a -- for housing has merit.  It's just -- we believe
15  that if you had seen it first, we'd have seen
16  something different.
17      So you're now in a position of having to
18  go backward and take things away that they thought
19  they already had.  And I feel for the architect and
20  the applicant, and I've said so to both of them.  I
21  feel like they got stuck in a bad process.
22      However, the building's not built yet.
23  We're all still here looking at it.  I just watched a
24  previous application, as I sat here, where people felt
25  like the process worked, and I think the process here
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 1  can still work.  In general, I've complimented the
 2  building on -- on three of the four sides.
 3      The difficulty is -- is the north wall;
 4  right?  The north wall hasn't changed in five or
 5  six weeks, from when we were last here.  It's a -- a
 6  hair more attractive.  They've used my trees to make
 7  it look better, which kind of doesn't work because I
 8  don't know how long those are there.  One of the
 9  photos had a tree that doesn't exist anymore, that was
10  from -- I don't know -- maybe 20 years ago or 15 years
11  ago.
12      So it's still very difficult to
13  understand, from the sidewalk, walking into The
14  Kneadery or coming from Sun Valley Road, how obtrusive
15  this north wall will be.
16      The reason I was encouraged to come to
17  this meeting after redesign is -- I thought we would
18  see a three-dimensional model, which can be
19  required -- which I think Spencer required -- which
20  allows you to look at it.
21      You know, the CAD programming allows you
22  to look at things from all directions, and I think we
23  could have seen some perspectives that would have
24  given the -- the P&Z some pause as to what the
25  appearance of bulk, flatness, scale, and compatibility
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 1  with the neighborhood is.
 2      And -- and I think you guys get it.  You
 3  know, if I had my druthers, I'd have moved the story
 4  poles into a location that were a little more telling,
 5  but even the story poles, as they sit today,
 6  are -- are pretty obvious.
 7      At the last hearing, Mr. Carr said, you
 8  know, "The" -- "Yeah.  The guy next door to me on the
 9  north property line never offered to compromise,"
10  which wasn't true.
11      So I sent them an e-mail.  And I was able
12  to get his partner on the phone, Mr. Puvolka
13  [phonetic], and I said, "Hey.  Why don't we both set
14  back 5 feet?  I'll put it in a deed restriction and
15  step back a little more.  You know, I think it'd be
16  better for the community, and I'm happy to take the
17  same reduced-bulk requirement on my side now, even
18  though I don't have any idea when I'm going to build
19  in the future."
20      And he said he thought it was worth
21  discussion, but there was never a return phone call
22  after the initial discussion.  I still think there's
23  merit to that.
24      I think a -- I think a 7-inch setback and
25  whoever owns my property or myself building to the
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 1  property line with a -- a little, skinny gap in there
 2  is just a -- you know, that's a good way to catch
 3  leaves and junk and stuff off the roof.  So the fact
 4  that they went 7 inches -- it might as well be on the
 5  property line.
 6      I -- I do think that they've done -- made
 7  some attempt to change the relief, but it's
 8  really -- you know, the relief in 7 inches is only 7
 9  inches of relief.
10      The -- the north -- the north wall is one
11  problem.  I also have a real problem with the elevator
12  shaft, which isn't shown in many of these depictions.
13  But I believe the intent of protrusions through the
14  roof and -- and through the height -- height -- above
15  the height limit is meant for chimneys and mechanical
16  and vents and things like that.
17      And although an elevator shaft
18  is "uninhabited," it sticks up -- I don't know exactly
19  how much higher above the roof, but it is very, very
20  visible.  And the elevator shaft benefits one
21  occupant, which is the penthouse, which means the
22  entire town gets to look at this protrusion on already
23  a large building for the benefit of one occupant
24  because they don't want to walk up the stairs.
25      We happen to be doing a project on the
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 1  east side of Seattle with multiple roof decks.  We
 2  don't send the elevator through the roof.  It's just
 3  inappropriate from a design perspective.
 4      So that's kind of a small comment.
 5      I believe -- excuse me -- I believe that
 6  it's incumbent upon you now, even though the process
 7  is a little ass-backward, to either continue or deny.
 8  I really do.  I don't believe it passes the
 9  design-review criteria.  It's not compatible with the
10  neighborhood.
11      You would have really seen it if we got a
12  3D model.  Go put yourself in the 3D down in front of
13  The Kneadery and look up and have it spin and look
14  around, not look from a cherry-picker view from above
15  the top.  That's a whole-different look; right?
16      So I think it's incumbent upon you to at
17  least continue it so we can get a better project
18  before it's built.  You know, there's still snow on
19  the ground.  I think we can make more progress.
20      Or I think it's incumbent upon you to deny
21  and send a message that this was the wrong location
22  for a double-FAR -- a 1.0 to -- to a 2.0 -- on a
23  5,500-foot [sic], flat lot one block from Main Street
24  and one block from Sun Valley Road in a neighborhood
25  that is already smaller in scale.  It's just the wrong
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 1  place.  There may be an appropriate place within the
 2  community, but that's not it.
 3      So I hope you can get the process back on
 4  track, and I hope we can make this project fly with a
 5  little -- with a little more work.
 6      And I appreciate your time.
 7      CHAIRMAN MORROW: Thank you.
 8      Other public comment in the room?
 9      PAM COLESWORTHY: Pam Colesworthy, for the
10  record.  And I, for the most part, disagree with
11  Mr. Hutchinson.
12      I cannot speak to the FAR exceedance and
13  the process and what discussions were happening with
14  City Council versus you and -- you'll have to work
15  that through, but this current iteration of this
16  building is the best one we've seen yet, and I think
17  the applicant has tried to give the City everything
18  that the City wants.
19      So I think it's very attractive and that
20  you ought to go ahead and approve it because the mass
21  and scale is happening all over this town.  You go
22  quadrant by quadrant and look around and see the
23  buildings that you have already approved.  You have
24  set the precedent.
25      And if you want the vibrancy and people in
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 1  the core and -- and retail and to accommodate the
 2  parking and all the things that you want, you have no
 3  place to go but up.
 4      So I strongly encourage you to approve
 5  this, and I -- from what I'm hearing is -- it complies
 6  with everything.  And I'm -- I'm sorry that the
 7  neighbor to the north doesn't like the wall, but the
 8  wall looks better than ever.  And at a certain point,
 9  that, too, shall be developed and it will be big.  And
10  that's the nature of how this town is going to evolve.
11  It's just the nature of life.
12      Thank you for your consideration.
13      CHAIRMAN MORROW: Thank you.
14      Other public comment in the room?
15      Seeing none.  I will close -- and -- and
16  none online?
17      UNIDENTIFIED SPEAKER: There is no public
18  comment online, sir.
19      CHAIRMAN MORROW: I will close public comment,
20  and we can go to -- oh, okay.  One more.
21      MORGAN LANDERS: Well, we do have -- so Mike
22  Carr is the property owner.
23      CHAIRMAN MORROW: Oh, so --
24      MORGAN LANDERS: There is an opportunity for
25  them to --
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 1      CHAIRMAN MORROW: -- the applicant.
 2      MORGAN LANDERS: -- kind of respond to --
 3      CHAIRMAN MORROW: Okay.
 4      MORGAN LANDERS: -- the public comment.  So
 5  either himself or Nicole could respond to what --
 6      CHAIRMAN MORROW: Okay.  So we'll --
 7      MORGAN LANDERS: -- [unintelligible].
 8      CHAIRMAN MORROW: We'll put you in the applicant
 9  section there and --
10      MORGAN LANDERS: Well, no.  What I mean is that,
11  if we are closing public comment --
12      CHAIRMAN MORROW: Yes.
13      MORGAN LANDERS: -- the next step in the process
14  is their response.
15      CHAIRMAN MORROW: Okay.
16      MORGAN LANDERS: Yeah.
17      CHAIRMAN MORROW: So if you guys would --
18      MIKE CARR: [Unintelligible] if we can go
19  together.  It's -- it's a pretty big project, but --
20      CHAIRMAN MORROW: Please state your name for the
21  record.
22      Thanks.
23      MIKE CARR: Mike Carr.  I'm the developer.
24      And one of the things -- the last time we
25  were here and we went through it -- and I might ask to
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 1  bring up some more photos, but -- is -- you talked
 2  about vision and -- of what the city would look like.
 3      And, to me, the vision of a
 4  1,300-square-foot house built in 1940 in the Community
 5  Core that has no retail, has no housing, has nothing
 6  that you're wanting to achieve, ultimately, that's not
 7  the vision in -- at least in my opinion.
 8      And so the changes we made -- oh, excuse
 9  me -- all the way around, from the back of the
10  building to the front of the building, et cetera, have
11  been immense, from the Juliette balconies, to the
12  flowers, to the -- to the rounded windows, to the
13  overhangs, to the change in relief on the roof.
14      When you go to the north wall, the change
15  of the bottom of the first floor -- if you look at
16  that, we wrap that material around so it actually
17  looks like it's the building itself by itself.
18      And then you go above it, the next two
19  floors, and it's bricked-in windows that looks like,
20  "Maybe that building was built in the '30s, and
21  someone bricked-in the windows," et cetera.
22      You go further down, and you have the
23  trellises -- okay? -- which then
24  cover -- there -- that -- that cover the roof.
25  They'll come from the top and the bottom.  And if you
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 1  go -- I mean, we do have a 3D -- essentially,
 2  but -- but if you go to these views here,
 3  that's -- that's like with no trees, but that's not
 4  how the building exists.
 5      If you go to the winter view, this
 6  is -- this is how it looks.  That's the building.
 7  Those two trees do exist, and there's three aspens
 8  behind it so that, if you go to the summer
 9  view -- you're in the summer.  You can't even see the
10  building.
11      And so this whole idea -- you can't see
12  it -- you can't -- you do look at the building, I'm
13  sure, from Dave's house; okay?  That's a reality.  But
14  when you get the streetscape, when you get to the view
15  you're talking about, you don't look at it.
16      Then if you go to the front of the
17  building, which -- you know, Dave talks about a 5-foot
18  setback, but a 5-foot setback of the building changes
19  your parking.  And now you can't park the building
20  because the back of the building, which we covered a
21  long time ago -- about all the things you have to put
22  in the back of the building, the park -- or the
23  parking, the garbage, the elevator -- the elevator,
24  the stairwell.
25      You -- you start -- you take away from the
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 1  beauty of the inside of the building.  Even if you
 2  went to the outside, the flow of the building
 3  completely gets kind of discombobulated, for lack of a
 4  better word.  So for us, this building is old school.
 5  It's timeless.
 6      That north wall, if I go back to
 7  it -- because I think the north wall is like
 8  everybody's hot -- I don't think anybody disagrees
 9  that the building looks -- the other ways -- but if
10  you -- excuse me -- but if -- I mean, that's how the
11  north wall looks without the aspen -- I mean, that's
12  how it would look with no trees.
13      But the bottom -- the bricked-in windows,
14  the change in brick, the change of material in the
15  bottom -- when you walk on the sidewalk, you don't
16  look back 80 feet.  You probably catch the first
17  40 feet of the building.  And so we cover the first
18  50, 60 percent of the building with the look of a
19  building that exists with windows, material, and the
20  trellis to meet the -- you know, to make it -- break
21  it up on the green side.
22      So I -- I mean, it's pretty, dang
23  nice-looking.  It's a zero-lot-line Code.  We think
24  you should approve it today.
25      Do you have anything else to say?
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 1      NICOLE RAMEY: I do.
 2      MIKE CARR: Yeah.  Okay.  I'm sorry.
 3      NICOLE RAMEY: I did also want to respond to the
 4  comments about the elevator.
 5      Once again, we are not asking for any
 6  height variances.  The elevator height meets the Code.
 7  The Code is 10 feet above the parapet height, and our
 8  parapet height is within the Code.  Therefore, we are
 9  meeting the requirements for elevator height.
10      And then, also, the comment about it only
11  being used by the penthouse is erroneous.  It would be
12  for three of the residential units.
13      And that's --
14      CHAIRMAN MORROW: Thank you.
15      COMMISSIONER CORDOVANO: Question --
16      CHAIRMAN MORROW: Yeah, please.
17      COMMISSIONER CORDOVANO: -- for the applicant,
18  Nicole.
19      NICOLE RAMEY: Yes.
20      COMMISSIONER CORDOVANO: Have you considered
21  using either -- the smaller units as community housing
22  instead of paying the in-lieu fee?
23      NICOLE RAMEY: Yes, we have.
24      We were told that the lower-level unit was
25  a no-go for being in the affordable-housing pool.  And
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 1  then, as we added the second 749-square-foot unit
 2  during the process -- we -- I -- you know, I guess
 3  that's a -- that's a discussion, but it's more about
 4  adding it [unintelligible] to the pool.
 5      COMMISSIONER CORDOVANO: And -- thank you.
 6      And what is the top-floor penthouse's new
 7  size with the reduced massing?
 8      UNIDENTIFIED SPEAKER: [Unintelligible].  I'm
 9  looking at 35.
10      NICOLE RAMEY: Yeah.  [Unintelligible].
11      3,505 net.
12      COMMISSIONER CORDOVANO: Thank you.
13      CHAIRMAN MORROW: Other questions?
14      COMMISSIONER CORDOVANO: Another question for
15  staff.
16      CHAIRMAN MORROW: Yeah, we closed the public
17  comment.  Yeah, I closed public comment.
18      Sorry.  Go ahead, Spencer.
19      COMMISSIONER CORDOVANO: A question for staff,
20  but if anybody has anything else for the applicant
21  while she's here...
22      CHAIRMAN MORROW: Go ahead.
23      COMMISSIONER CORDOVANO: What's the in-lieu
24  payment for this project?
25      MORGAN LANDERS: I will look that up.  I think
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 1  it was in the original staff report, but I'll find
 2  that and get back to you.
 3      COMMISSIONER CORDOVANO: [Unintelligible].
 4      UNIDENTIFIED SPEAKER: $411,000.
 5      CHAIRMAN MORROW: Okay.  Thank you.
 6      Other questions --
 7      COMMISSIONER CORDOVANO: Keeps you up at night.
 8      CHAIRMAN MORROW: -- for staff?
 9      COMMISSIONER CORDOVANO: Keeps you up at night.
10      UNIDENTIFIED SPEAKER: [Unintelligible].
11      CHAIRMAN MORROW: No other questions for staff
12  or the applicant?
13      VICE CHAIRMAN MOCZYGEMBA: I have a question for

14  the applicant.
15      I -- I think we covered this before, but
16  we covered it in detail in a previous meeting.  The
17  brick here -- is the intention that it will be a -- a
18  full brick to achieve the brick detailing; correct?
19      NICOLE RAMEY: And that is part of the
20  reason -- the 7 inches is not -- is not empty space.
21  7 inches is really to allow for full brick detailing,
22  utilizing full-sized bricks, to be offset from each
23  other and achieve that -- call it that "traditional"
24  definition of relief on the building.
25      VICE CHAIRMAN MOCZYGEMBA: And then has there
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 1  been any discussion with the adjacent property owner
 2  regarding plantings for the trellis?  I think you had
 3  mentioned that there is a possibility that the
 4  plantings could all come from the rooftop.
 5      NICOLE RAMEY: Correct.
 6      VICE CHAIRMAN MOCZYGEMBA: Okay.  Great.
 7      Thanks.
 8      CHAIRMAN MORROW: Tim, do you have --
 9      COMMISSIONER CARTER: No.
10      CHAIRMAN MORROW: Susan?
11      COMMISSIONER PASSOVOY: Yes, I -- since the
12  original application precedes my tenure on the
13  Commission, I just wanted to get a little
14  clarification on the procedure.
15      I know that we have -- because of
16  the -- the order in which the FAR Exceedance Agreement
17  was done -- I guess, created -- I'm not quite sure
18  what the right word is -- but, you know, some
19  consternation, that we have advise -- so -- advised
20  that we don't want to -- want this to happen again; is
21  that correct?
22      MORGAN LANDERS: That's correct.
23      So this -- there was quite a bit of
24  history of kind of how we were doing the sequence of
25  FAR exceedance agreements.  This very project actually
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 1  instigated a comprehensive policy discussion with the
 2  Planning and Zoning Commission and City Council.
 3      So just to kind of recap where that
 4  landed -- is that -- moving forward, if an applicant
 5  is coming forward with either on-site, off-site, or an
 6  in-lieu payment that meets kind of their by-right
 7  options, the FAR exceedance agreements won't go to
 8  City Council until after the Planning and Zoning
 9  Commission makes their recommendation on -- on design
10  review.
11      The only caveat to that is that, if an
12  applicant is requesting, basically, an alternative
13  mitigation -- which is provided for in the Code, but
14  is only allowed by City Council approval -- what we
15  decided and what the Planning Commission seemed to be
16  okay with, was that we would go to the Planning
17  Commission for an initial -- or to the City Council
18  for an initial discussion, no approval of an FAR
19  exceedance agreement comes through the Planning and
20  Zoning design-review process, and then follow that
21  with approval of the FAR exceedance agreement after
22  the P&Z design-review process.
23      So that is what we are following for all
24  projects moving forward, but this project was the kind
25  of instigator of that policy discussion.
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 1      COMMISSIONER PASSOVOY: So going forward, we
 2  will have sort of a 360 process?
 3      MORGAN LANDERS: Yes.  Yes, you sure will.
 4      And -- and just to kind of clarify.  We
 5  have -- and -- and, also, I just want to make sure
 6  because I think, Tim, you may have missed some of the
 7  earlier discussion in one of the earlier meetings as
 8  well.
 9      We have received kind of a legal
10  determination from the City's Legal Department that
11  the conditions that are placed on that FAR Exceedance
12  Agreement do not prejudge the Commission for making
13  their decision on design review.
14      There's a lot of conditions of that
15  agreement that says, "If something changes, this is
16  how it happens," so it does not lock you all in for a
17  prejudged approval of the project.  You still have
18  full reign to make your decision, based on the
19  design-review criteria.
20      COMMISSIONER PASSOVOY: On the -- on the merits
21  of the building, these are the design review --
22      MORGAN LANDERS: Correct.
23      COMMISSIONER PASSOVOY: All right.  Then my
24  second clarification -- oh, please don't have
25  forgotten it already.
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 1      Can I come back?
 2      CHAIRMAN MORROW: Yeah, you can come back to it.
 3      COMMISSIONER PASSOVOY: Can I reserve --
 4      CHAIRMAN MORROW: We can --
 5      UNIDENTIFIED SPEAKER: Excuse me.
 6  [Unintelligible] you a moment.
 7      CHAIRMAN MORROW: We will -- yes.  Okay.
 8      Spencer?
 9      COMMISSIONER CORDOVANO: Is there any way
10  we -- considering open up -- opening back -- public
11  comment?
12      CHAIRMAN MORROW: Generally, I wouldn't.
13      Do you have a specific -- do we have a lot
14  of public comment that --
15      COMMISSIONER CORDOVANO: No, I think just --
16      CHAIRMAN MORROW: -- [unintelligible]?
17      COMMISSIONER CORDOVANO: Well, somebody else
18  wanted to comment.  I'm --
19      CHAIRMAN MORROW: Morgan?
20      MORGAN LANDERS: Generally, what I recommend is
21  that we always reopen public comment if there's been
22  new information provided.
23      CHAIRMAN MORROW: Okay.
24      MORGAN LANDERS: So if there's new information
25  that you all felt the public was not aware of --
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 1      CHAIRMAN MORROW: I'm happy to --
 2      MORGAN LANDERS: -- you know, you could.  It --
 3      CHAIRMAN MORROW: I'm happy to do it --
 4      MORGAN LANDERS: It's really up to --
 5      CHAIRMAN MORROW: -- on Spencer's request.
 6      MORGAN LANDERS: -- your discretion.
 7      COMMISSIONER CORDOVANO: I'm -- I'm inclined to
 8  hear it.
 9      CHAIRMAN MORROW: I'm happy to do it.
10      So thank you, Nicole.
11      So temporarily, we will reopen public
12  comment.  If we have comment, please step to the
13  microphone and state your name for the record.
14      JEFF SWANSON: Jeff Swanson [phonetic].  I've
15  been a resident here for a bit.
16      The one thing I think has been overlooked
17  is the retail, and the fact is that -- I'm over there
18  a lot.  I'm helping out the owner with some of the
19  planning and some of the reviews.  This is pretty much
20  a dead area over there in regards to foot traffic.
21      I would think that 1,300 feet [sic] of
22  retail -- but I hope I'm not getting off base -- kind
23  of makes a circle because you have Atkinsons' area and
24  what's going on over there, you have Main Street,
25  which has some amount of retail, but the south side of
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 1  town, there -- I see no retail there.
 2      And I'm only bringing that to the point as
 3  an observer of what's -- walking around there.
 4  There's no real interaction.  It's a pretty dull side.
 5      So I will stay out of the elevator, and
 6  I'll stay out of the -- although, I think that north
 7  wall looks great.
 8      One fact -- and you probably are going to
 9  want to "boo" me out.  I spend a lot of -- spend a lot
10  of time in Seattle development.  North walls or blank
11  walls in Seattle are almost always cement block.  And
12  I look at these things, and I think to myself, This is
13  really ugly.  I come back, and from -- and -- in
14  building, and all of a sudden that north wall is
15  absorbed into the neighborhood.  That's just from
16  a -- a point of view from my end.
17      But I think the retail aspect of -- but
18  introducing that is important -- the walking
19  community.
20      Thank you.
21      CHAIRMAN MORROW: Thank you.
22      Any other -- not seeing any.
23      I will -- back here -- I'll go -- I'll
24  close public comment, and we can go to deliberation or
25  any other questions.
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 1      COMMISSIONER CORDOVANO: Yeah.  I don't know.
 2  I -- to respond to the -- you know, this
 3  whole -- everything is -- is -- first off, I would
 4  like to thank the applicant.  I know it's a big lift,
 5  and it's a lot of investment financially and mentally
 6  to invest in our town.
 7      And I appreciate a lot of this building.
 8  I really appreciate the nod to smaller retail areas,
 9  whether or not they're still potentially able to be
10  rented by one person much longer -- larger.  I
11  appreciate the look.  I appreciate coming back here
12  time and time again.
13      However, at the end of the day, I'm just
14  not behind it for a few reasons.  I feel like it
15  doesn't meet the character of the neighborhood.  I
16  feel like it further defines the character of the
17  neighborhood.
18      I feel like there's a lot of other ways
19  this building could have met a 2.0 floor area ratio
20  and not maxed height and not maxed elevator shafts.
21  And I have been known to vote against any top-floor
22  penthouse with a hot tub on top that maxes out the
23  height for those reasons.
24      I think a building with 10-to-12-foot
25  ceilings and community housing in it, instead of
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 1  the -- paying the in-lieu fee, would do a lot more for
 2  the town.  We've been pushing everyone to develop
 3  community housing, rather than pay the fee time and
 4  time again on this Commission.
 5      I think, you know, in regard to the public
 6  comment in the back, I also think Mike's a great guy.
 7  I see him around all the time at all the local
 8  watering holes and skiing and out in the woods, and we
 9  don't evaluate who's doing the project.  It's not a
10  personal thing.  We give the same level of agita to
11  anyone, be it out-of-town developers or locals.
12      And quite frankly, I need to remove my
13  bias from my decision -- that two of my neighbors in
14  an apartment building that will not last are neighbors
15  of condos that have been bought and sold by this
16  development team and kicked out of their places before
17  their leases were up in the precursing years.  So I'm
18  removing that bias in both aspects from my decision.
19      And I don't think it's critical housing at
20  all.  I think it's housing that is large, too tall,
21  and, honestly, housing without a view of the northern
22  realm that they're missing by not having windows
23  there.
24      I appreciate the Building Code and the
25  Fire Code when they need it.  When Dirty Little
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 1  Roddy's burnt down and that was in a position that
 2  they needed to -- brick walls, lot line to lot line,
 3  we saw why they do that.  But I think there's a
 4  million other ways to get to a 2.0 floor area ratio.
 5      And the undulation of the north wall has
 6  been very minimally reduced time and time again.  And
 7  while it does look good, I've got my concerns about
 8  the safety of the public, walking under all these
 9  potential areas for cornice, whether they're melted or
10  not, with the sidewalk extensions.
11      And that's where I stand.
12      CHAIRMAN MORROW: Thank you.
13      Susan, I think you've remembered your --
14      COMMISSIONER PASSOVOY: I did remember my other
15  point.  It's really a -- basically a small one, but I
16  just -- it's sort of a correction.
17      We discussed asking for a 3D CAD model or
18  something, but I think that we let that go by the end
19  of the meeting.  I don't think it was a requirement.
20  It would be nice to have, but we got talked out of it,
21  as I recall.
22      CHAIRMAN MORROW: I'm not sure if that was this
23  or the hotel, but I think that the -- the concept is,
24  "Did this" -- "did what we see here show the massing,
25  as compared to the neighborhood?"  And sometimes it
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 1  does, and sometimes it's a little skewed to look
 2  better than it could.
 3      But I think we've all been to this site
 4  enough to know what a difference it's going to make in
 5  the -- in the sense of size on that side.  But, you
 6  know...
 7      COMMISSIONER PASSOVOY: I -- I'm very
 8  sympathetic to most of Spencer's comments.  And I
 9  also, however, am sympathetic to -- yes, this
10  building, in a sense, does set an -- a precedent for
11  how that area will be developed as we go forward over
12  the next 10 years.
13      And I keep saying that the town is
14  growing, the town will grow, and we are in charge of
15  managing how that growth occurs.  We can't stop it,
16  but we can get the best we can as it grows and make
17  sure that it is providing aesthetic growth and useful
18  growth.
19      And this is where I'm -- I'm sympathetic
20  with Spencer's comments, that I just wish we could get
21  more housing out of these projects that are being
22  built and -- not orienting them toward people who
23  don't spend -- who don't live here.
24      They live here occasionally, but they are
25  not full-time residents -- residents of the city.  And
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 1  I realize that that is out of the bounds of the
 2  purview of this Commission, but it feeds my prejudice
 3  about how the change is managed.
 4      In terms of design review, I think this is
 5  a gorgeous building.
 6      CHAIRMAN MORROW: Thank you.
 7      Brenda.
 8      VICE CHAIRMAN MOCZYGEMBA: Yeah.  I don't have
 9  too much to say.
10      I appreciate the applicant team in
11  responding to all the feedback that's been given
12  throughout the last several meetings.
13      I think it's a mistake to, you know, not
14  be forward-thinking enough in trying to, you know,
15  force this building to be smaller to meet its other,
16  you know, non-conforming neighbors, essentially.
17  It -- it -- it's a hard spot to be in because, I
18  think, it's been acknowledged that, you know, this
19  would be an otherwise dead corner of town, but I see
20  that more as an opportunity, rather than down-playing
21  the highest and best use that this property could
22  become.
23      We -- you know, we can argue all day long
24  what -- you know, what the benefit of these
25  condominium units are going to be to the town, but I
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 1  think, in regards to the current Code language, you
 2  know, the -- the applicant has responded to what's
 3  allowable in -- in a nice fashion.
 4      And so that's my opinion.
 5      CHAIRMAN MORROW: Thank you.
 6      Tim.
 7      COMMISSIONER CARTER: The -- the sort of -- it
 8  feels like there's a -- a conflict or a -- a -- sort
 9  of a push/pull that's going on in town around the size
10  of buildings that are getting developed, and it seems
11  to be manifesting itself in this project.
12      This -- you know, this lot right on -- I
13  mean, this -- this block borders Sun Valley Road, and
14  it's one block off of Main Street.  This isn't out on
15  the outskirts of town somewhere.  This is, you know,
16  arguably right downtown, but it's a part of town that,
17  for one reason or another, hasn't seen a lot of
18  growth.
19      And, you know, this is -- this -- this
20  project -- you know, the -- right across the alley
21  from this is the CenturyLink building, which is
22  a -- sort of an odd, small black hole of a building
23  that really doesn't -- I mean, it's a communication
24  node for town, I guess, but it really contributes
25  nothing to the streetscape of town at all.  And I
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 1  don't know if that's kind of contributing to why this
 2  corner's -- why -- why this corner has been dead or
 3  not.
 4      It's not dead, but, you know,
 5  isn't -- doesn't have the same sort of street vibrancy
 6  that Leadville does as you go further north.
 7      There's an empty parking lot across the
 8  street from -- across the street from it, towards Main
 9  Street.  You know, that's like -- I imagine that's
10  going to get developed some time soon.
11      So this -- the development of this corner
12  is -- is sort of an opportunity to extend that
13  streetscape of downtown in a direction that really
14  seems to make a lot of sense.  You know, we're just a
15  block off of Main Street.  The connection from Main
16  Street, you know -- or over by where -- where Rico's
17  used to be in Chapter One, you know, connecting to Sun
18  Valley Road along here, I -- I think, is a -- is a
19  real potential addition to the -- to the streetscape
20  of town.
21      And this building kind of helps set that
22  corner.  So there's a -- there's a lot of value to it.
23  There's retail on that downstairs.  And so in that
24  sense, you know, I think this -- this -- this building
25  can -- can really contribute to some -- to an
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 1  improvement to -- to downtown.
 2      The -- the question that seems to be -- or
 3  the conflict that seems to be -- is -- is -- you know,
 4  "Is three story" -- "is a three-story building
 5  appropriate in this location?"  It certainly stands
 6  out, compared to the development that's
 7  there -- that's currently there now.
 8      And I guess the appropriateness of this
 9  building here depends on, you know, what's going to
10  happen with development in town in the future.  You
11  know, is -- is the -- is development -- you know, is
12  this what's going to happen?
13      And if we force it -- or if -- if we -- if
14  we force a smaller building into here, is it, then,
15  eventually going to look out -- out of scale with the
16  buildings that eventually come up around it, or -- or
17  if we allow this building, are we then -- are we then
18  sort of creating that -- are we sort of incentivizing
19  that large development to happen?  It's for -- I guess
20  it's sort of chicken-or-the-egg.
21      You know, my -- I -- I suppose it would be
22  easier to have a two-story building developed here
23  because there'd be less conflict, so it's hard to be
24  in a position to -- to just make this decision.
25      You know, my sense is that -- my -- my
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 1  kind of gut -- is that downtown is where this kind of
 2  development needs to be, one block off of Main Street,
 3  one block off of Sun Valley Road.
 4      You know, as jarring as a -- it -- sort of
 5  a -- it's a conflict to the buildings that are there,
 6  but it doesn't -- it feels like this development's
 7  sort of inevitable, certainly at the scale we've been
 8  going the last few years.  It -- it feels like this is
 9  where we're headed.
10      I appreciate the improvements to the north
11  wall.  I -- I mean, I -- I really think
12  those -- those -- recessed, bricked-in-window look
13  is -- is a good -- a good -- a good solution for that.
14  It's tricky to invest a lot in a wall that -- you
15  know, there's a good chance that that is going to get
16  developed over at some point.
17      A couple comments about the -- about the
18  facade -- you know, one of the things I hoped we -- I
19  couple of things I hope we address in the Code rewrite
20  that we do is this sort of focus on -- on undulation
21  everywhere.  There's a previous iteration of this
22  building on the -- is it 2nd Street? -- view that
23  shows this sort of brick cornice-work over the top of
24  the white stone.  That's, I think, much more
25  attractive.
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 1      And, you know, we forced this building to
 2  put in -- add -- add sort of -- add a -- I think it's
 3  a -- a -- like a steel-fascia-overhang wall and a
 4  break in the parapet, and -- and I -- just for
 5  the -- you know, for the sake of undulation and -- and
 6  relief.  And I think the religion of undulation
 7  of -- is -- I would like -- I'd like to address in the
 8  next -- in the Code rewrite.
 9      And then I also think we should look at
10  elevator overruns.  I understand that, you know, the
11  way this is designed is what's allowed by Code, but do
12  we really need to have elevators going to the roof?
13  What -- what is the reason why elevators are going to
14  the roof?  So if we can address that because
15  it -- elevator overruns require so much additional
16  height over the allowable roof.
17      We ran into it in the hotel.  Why is it
18  that we're -- why are there elevators going to the
19  roof, and must we allow those?  Because they really do
20  add a significant amount to sort of the agreed-upon,
21  allowable height of the building.
22      CHAIRMAN MORROW: All right.  Go ahead.
23      VICE CHAIRMAN MOCZYGEMBA: Tim, thanks for
24  adding that on the elevator overrun.  That's one thing
25  I forgot to mention, but I would agree.
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 1      In our rewrite, I think we need to clarify
 2  what -- what that allows because these things continue
 3  to come up as kind of warts on the top of the
 4  building.  But I think they still take away -- while
 5  it's not viewed from the street, I think, from afar,
 6  they're going to take away someone's view at -- at
 7  some point.
 8      CHAIRMAN MORROW: So, yeah.  That -- I know we
 9  wanted to stay away from any kind of amendment or
10  anything as we go into the Code rewrite, but
11  I'm -- I'm of the same now.
12      This is two times in a row that we've come
13  up with -- we're fighting about height to keep the
14  city low, and then there's this 10-foot thing on top
15  that, you know, totally destroys it.  Even though you
16  can't see it from the street, it -- you -- you know,
17  it's not 42.  It's 52 now.  And so
18  it -- it -- it -- it's allowed, but I'd like to get
19  rid of it.
20      If they've got to dig it at the bottom
21  into the ground to get that space to put the
22  stuff -- whatever they need, but I'm -- I'm in -- in
23  firm favor of getting rid of this or -- or making it
24  so that -- clearly, someone said they do it in
25  Seattle, and they were -- they can make it even with
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 1  the roof or build the roof over it.
 2      I think we need to address this before
 3  it -- as the buildings get bigger, before we have a
 4  bunch of 52-foot -- you know, on one building, it may
 5  not matter.  On 10, it may start to look like they're
 6  all really large buildings.  So I think that's more of
 7  an urgent concern as we go forward.
 8      More to this point, I'm hoping -- well,
 9  first off, my first question was going to be, "Did
10  they talk to the neighbors?"
11      One of the pictures they show has a bunch
12  of like aspens on the side.  I like that view, but
13  you're not getting that with 7 inches.  You know, I
14  like the 5-foot setback and the ability to put windows
15  and have a northern view like Spen [phonetic] said.
16  But, again, that didn't seem to go anywhere, you know,
17  having the neighbors do that.
18      I agree with Tim on this being an
19  activation of this corner.  I guess, as much as I hate
20  it, what we're going to see is this corner and the
21  Vintage corner going to the level -- to the limit, 42
22  or 35.
23      And then, next -- across the street, you
24  have the two historic houses.  And so you're going to
25  see some kind of stepdown no matter what over there
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 1  with Chapter One and the two houses and -- and even
 2  the real-estate building on the corner is -- the
 3  builder's building -- Lee Gilman's building is one
 4  story.  So you're going to have that stepdown no
 5  matter what you do there.  I mean, it's -- I -- I just
 6  see that.
 7      And then as you go to the next block, you
 8  have Argyros, which is tall, and you have the blue
 9  building, which doesn't have any retail.  They seem to
10  have gotten rid of all their retail next to
11  Sister -- whatever that building was -- the Boulder
12  Building -- Boulder Building.  So --
13      MORGAN LANDERS: Is that the one with Lloyd
14  Construction in it?
15      CHAIRMAN MORROW: Yeah, it just has that now.
16      MORGAN LANDERS: Two-story building?
17      CHAIRMAN MORROW: Yeah.
18      MORGAN LANDERS: Yep.
19      CHAIRMAN MORROW: And then behind the block
20  on -- on the other side, they built a three-story kind
21  of condo -- townhouses over there, so it's -- it's
22  coming up.  So I'm with Tim that -- you know, this
23  will activate that corner, and we just have to find
24  some way to -- to blend it back down as you go to the
25  next block.  Hopefully, those -- those original houses
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 1  stay.
 2      Can the trellis get enough light, being on
 3  the north side, not getting a lot of light?  I
 4  just -- I'd hate to see a bunch of -- you know, just
 5  an empty trellis or a bunch of dead plants or -- or
 6  you guys constantly trying to put new plants in there
 7  so that it doesn't -- it's -- it's not so much a
 8  question, as it is just something that
 9  we're -- yeah -- that we'd like to -- that I'd like to
10  make sure we're keeping an eye on.
11      As anything else -- and you guys can tell
12  me to stop saying this, but this project gets better
13  and better.  And I'm sure if it took another two
14  years, it would get somewhere close to where Dave
15  wants it to be, and we would find a really great
16  project, but I think -- I think the process works.
17      We've -- I really like the addition to the
18  north wall of the bricked-in windows.  I think that's
19  a really clever solution that gives it some feel, more
20  than just color or murals or whatever.
21      And if we can get the trellis to work,
22  then it really kind of -- now you've kind of shrunk
23  that.  As -- again, as much as I'm with everyone
24  else -- it would be nice if buildings were
25  smaller -- this is what the Code says.  This is what's
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 1  going to get built in some of these places.  Look
 2  around town.  This is what's getting built.
 3      So I think they did a nice job of -- of
 4  limiting that, of stepping the building back more.
 5      I -- I like Tim's comment about the -- the
 6  religion of undulation, but I -- I think, right now,
 7  it's still important that we do it.  But we probably
 8  should address it so it doesn't get out of control.
 9      The elevator tower.  The trees on the
10  north.  The trellis.
11      And then you guys dealt with the legal.
12  So if it gets beyond us -- not our process.  I mean,
13  we would like the process to work properly every time,
14  but I didn't feel pressed to -- to say we couldn't
15  make it drink, and we keep trying to make it drink.
16  So we've actually done some work on -- on that side.
17      So all in all, I think it's -- you know,
18  again, if we had another six months, it would get
19  better and better, but that's not a -- always a
20  realistic thing.  I think it's gotten a lot better
21  through the process.  So that's where I am.
22      Susan.
23      COMMISSIONER PASSOVOY: And the only thing I
24  wanted to add, which is -- I appreciate Tim's
25  observations.  It is difficult to be the first in the
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 1  hood to do something basically, radically different
 2  than what's around you, and that's why this is
 3  definitely the target of a lot of con -- community
 4  concern about direction.
 5      And I think that, if this is going to be
 6  the first one of several in this area, it's -- it's a
 7  nice one.  I mean, I think that the architect and the
 8  developer have come up with -- with a good -- a good
 9  compromise and -- within the boundaries of the Code
10  that we are required to work with.
11      CHAIRMAN MORROW: Well, they might not have been
12  the first, but we rejected -- I don't know -- Tim
13  might have been here for this.
14      We rejected a project across the street
15  that was strictly -- strictly housing, with no
16  activation on the first floor.  And we were just
17  like, "It's" -- "It doesn't fit the neighborhood."
18  It -- so I could see, with retail on the first floor,
19  that project coming back, which was maybe not as bulky
20  as this, but was large.  And -- and you're probably
21  going to see that next door anyway.
22      So I -- you're right.  It -- it -- it was
23  hard for the first, and there would have been one
24  before, but we were like, "There's no way that we're
25  putting your front door on the street."
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 1      So, Spencer.
 2      COMMISSIONER CORDOVANO: I just think -- you
 3  know, the development, by right, is 1.0, and the rest
 4  of this is discretionary, based on our review of the
 5  design criteria.
 6      And just because it looks pretty and meets
 7  the Code, I'd like to offer the perspective that it
 8  reaps every benefit of the Code to the maximum,
 9  without providing -- claiming vibrancy is great.  We
10  got a couple units out of it.
11      But then you look at the offices on Sun
12  Valley Road and Leadville, and there's about 20 units
13  in there, and the building's 24 feet tall.  And you go
14  around the clock there, and I think you get more of
15  that vibrancy, more tax, and more action from any
16  other building.
17      And I just think, whether or not the
18  Council already approved the FAR Exceedance Agreement,
19  I think it could still be achieved at 2.0, with a much
20  smaller and vibrant building.  And just because it
21  looks great, that doesn't mean we have to live with
22  it.
23      CHAIRMAN MORROW: Thank you.
24      Anyone else?  Other comment?  Other
25  questions for staff?
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 1      Staff, anything else?
 2      Well, I'm happy to take a motion or
 3  continue deliberation, or if you guys need more
 4  time...
 5      COMMISSIONER CORDOVANO: I mean, I'd --
 6      CHAIRMAN MORROW: Continue the --
 7      COMMISSIONER CORDOVANO: We've -- we've been in
 8  here three, four times on an application that came
 9  through for the one-hit wonder.  He got stopped in his
10  tracks.  I'd hate to stop it all the way in its
11  tracks.  I'm not sure if that motion would be seconded
12  or further supported.
13      But I think, for me, 411k to the in-lieu
14  fund for a building that maxes out -- everything
15  out -- and we've asked time and time again for more
16  undulation on the wall.  The property owner, the
17  adjacent property owners, they've all talked about
18  solutions that haven't been achieved.
19      I'm not in favor.
20      CHAIRMAN MORROW: Thank you.
21      Other comments or anyone persuaded to
22  accept Spencer's motion, that you could...
23      COMMISSIONER CORDOVANO: I kind of want to hear
24  what everyone else is thinking.
25      VICE CHAIRMAN MOCZYGEMBA: I appreciate those
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 1  comments that -- I -- I think it's going to be
 2  unanimous around the table here -- is that this is a
 3  tricky one because it does stand alone at the moment.
 4      I think what -- what I had discussed at
 5  the last meeting was talking about, you know,
 6  it's -- it's just going to be impossible to forecast
 7  what comes next.  You know, is -- is -- is there
 8  additional development, is there a development pause,
 9  or does this thing stand alone for the next decade?
10  So I think that's -- that's kind of what we're
11  struggling with right now.
12      But, personally, I think a -- a
13  three -- you know, we're -- we're -- we're trying to
14  hedge the bets here, and -- and I think that a
15  three-story building that meets the Code and where our
16  Comp Plan is pointing to and gaining vibrancy to this
17  street corner, even if it's just retail on the first
18  floor, is a step in the right direction.
19      You -- you know, I think the -- this whole
20  mix, where it's retail on the first floor and
21  condominiums on the top floor, is just a response to
22  our current economic cycle, where cost of construction
23  is forcing the developer's hand to not have a building
24  that's all office space and retail because it's
25  impossible to turn it around and make any sort of
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 1  money at the end of the day.
 2      So that's my two cents.
 3      CHAIRMAN MORROW: Thank you.
 4      Tim --
 5      COMMISSIONER CORDOVANO: I just think -- I feel
 6  like -- if we let this building go with a
 7  94-percent-not-undulated north wall, the neighborhood
 8  has no choice in the future but to match it.  And if
 9  we got to a point with a further-undulated wall and a
10  third-story setback, we would have a lot easier time
11  telling the next property owner or the developer of
12  the northern lot, "No, you can't put a flat wall
13  there."
14      Tell me if I'm wrong.  I defer to you
15  guys.  You guys have been here a lot longer than me.
16      CHAIRMAN MORROW: I -- I don't know.  We've
17  accepted some -- you know, we've -- we've always been
18  pretty diligent about saying, "If there's a flat wall
19  being designed, it has to have something on it
20  because, until it gets covered -- and most of them end
21  up getting covered.
22      The best example is Dr. Franz's building,
23  which we made him change, and then within six months,
24  they had already built another building up by the
25  wall.  All we did was make him put two different
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 1  colors on it, but we've -- we've done that.
 2      So I guess, here, the question is -- if
 3  Mr. Hutchinson doesn't develop for 10 years or
 4  15 years, then that wall is going to be there, and
 5  we're going to have to live with that.  But if it
 6  turns out that it's either too much to live next to
 7  or, again, the economy changes and now we have a new
 8  non-mountain, modern design that comes in, maybe
 9  something else goes up there.
10      So I'm not sure how much -- you know,
11  it -- it -- it meets the -- my problem is it meets the
12  Code.  You know, it'd be great if the Code said, "Hey.
13  35' at the top.  That's the parapet.  Nothing above
14  it," but it doesn't.  And -- and I -- I agree.  We
15  don't have to just say, "Okay.  We're going to do it,"
16  but I think they've made some good changes to the
17  building.
18      My personal feelings are different
19  from, "This fits the Code."  I'd like to see that
20  north wall undulate, but if it gets covered, I'm not
21  sure that's worth it.  I like the -- what they've done
22  with the bricked-in windows because it has that feel.
23  But, yeah, I -- I see what you're -- what you're
24  saying.
25      And I do have an issue, kind of, with
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 1  the -- with just the FAR.  It would be nice to know
 2  how they came to a -- this corner -- it fits for a
 3  2 -- or whatever City Council did, but it didn't
 4  affect, at least, my -- I looked at this like
 5  predesign and design for any building we do, not like
 6  it was entitled to get this.  So...
 7      MORGAN LANDERS: And -- and the FAR Exceedance
 8  Agreement was just based on the proposed project.  So
 9  it wasn't in the -- the actual building plans and the
10  design of the building are not provided to City
11  Council.  It's -- it's purely an agreement that
12  outlines how to conduct the community-housing
13  mitigation, and that's a math problem.
14      CHAIRMAN MORROW: So they don't look at the
15  neighborhood and go, "Okay.  Here's a" -- "it
16  shouldn't be a 2 here?"
17      MORGAN LANDERS: No.
18      CHAIRMAN MORROW: Okay.  So this is something,
19  then, we'd probably have to --
20      MORGAN LANDERS: That's not part of their
21  discussion at all.  That's -- that's the role of the
22  Planning and Zoning Commission.
23      CHAIRMAN MORROW: Okay.
24      MORGAN LANDERS: And, you know, I -- if it
25  helps, the project does meet the Code, but you also
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 1  have design-review criteria; right?  So I think what
 2  staff tried to kind of present to you all is -- the
 3  criteria that's applicable is that the building wall
 4  "shall provide undulation/relief, thus reducing the
 5  appearance of bulk and flatness."
 6      So, you know, that's -- that's kind of
 7  your guiding light there.  It's -- do -- do you feel
 8  that it does that, or do you feel that it doesn't?
 9  You know, I definitely -- you all are grappling with a
10  pretty significant challenge, but every time that I
11  feel a little bit lost in a decision, I always go back
12  to the criteria, and ultimately, that's what you all
13  have to make your decision based on.
14      Whether it's an approval or a denial, it
15  needs to be rooted in that criteria.  So it's very
16  important that you kind of keep that as your guiding
17  light as you move forward.  And staff believes this is
18  probably the most applicable criteria that you are
19  working with.
20      So, again, if you feel that it does
21  effectively reduce the bulk and flatness, then you
22  could approve.  And if you don't, then you could deny
23  or request additional changes.
24      CHAIRMAN MORROW: Very succinct.  Thank you.
25      So more discussion?  I'm open for a
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 1  motion, whatever you guys want to do, and it could be
 2  a motion for anything.
 3      COMMISSIONER PASSOVOY: The architect has, I
 4  think, shown herself to be quite thoughtful about
 5  making additional changes.  I'm kind of inclined to
 6  ask her to go back on the north wall and give it
 7  another iteration.
 8      CHAIRMAN MORROW: So that would essentially be a
 9  continuance, a motion to continue?
10      MORGAN LANDERS: That would be that, and that is
11  an option for you.
12      What I would request is that you all have
13  a little bit more dialogue about the specific changes
14  you'd like to see because we have seen this project
15  quite a few times now.  So I think, yes, you know,
16  kind of taking another go at it -- but I think being a
17  bit more specific about what you think might be
18  effective could be helpful so that we avoid kind of
19  continued meetings.
20      And again, you know, staying away from
21  specifics of, you know, "It's a 1.7 FAR versus a 2.0
22  FAR" -- really kind of focusing on kind of what those
23  elements of that north facade are, I think, will be
24  helpful and will improve kind of the applicant's
25  response.
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 1      COMMISSIONER CORDOVANO: I feel like I've
 2  already been there.
 3      VICE CHAIRMAN MOCZYGEMBA: Yeah.  I think what
 4  I've heard that I don't necessarily agree with -- but,
 5  you know, there's no more [unintelligible] of this
 6  north wall as it stands, that -- what -- what's been
 7  discussed before by Commissioner Spencer would be a
 8  stepping back of the third floor.
 9      But in my mind, again, that -- that's
10  something that is not the intent of the Code at -- at
11  these third floors, to have a step-back, but I think
12  that's where some of the other Members at this table,
13  in -- in their mind -- I think where -- where we're
14  kind of stuck.
15      CHAIRMAN MORROW: Yeah.  I would -- I -- I mean,
16  I'm not an architect, but I always thought, if you
17  were looking north, it would be cool if there was a
18  balcony on that side, but then that would require some
19  agreement with the neighbor to have a permanent
20  setback so that -- because that's a real structure in
21  the -- it's not a window.  It's not something that can
22  get covered up.  It would really affect that top
23  floor.
24      So if there were some change made to the
25  top floor so that the north side had an outside

Page 67

 1  balcony so that it wasn't just -- whatever.  But then
 2  that would -- that would necessitate some setback with
 3  the neighbor -- agreement with the neighbor so that
 4  that balcony didn't get walled in in the future.  That
 5  would be an awful thing.  So -- but, again, not -- not
 6  trying to give architectural solutions.
 7      So we have essentially two for
 8  continuance.
 9      Tim, do you have a...
10      COMMISSIONER CARTER: I want to -- Morgan, can
11  you just explain the connection between the FAR
12  exceedance -- the discretion that is -- that is given,
13  in the Code, to -- is the FAR -- is FAR
14  exceedance -- that discretion isn't given to -- to the
15  Commission.  Isn't our -- or is it?  That's my
16  question.  Is --
17      MORGAN LANDERS: So --
18      COMMISSIONER CARTER: You know, we have to
19  evaluate this project based on the design-review
20  criteria -- right? -- which is bulk and flatness and
21  health and safety.  Where does it -- where are we
22  charged -- there -- there's a relationship, but how
23  are we directly charged with the FAR exceedance?
24      MORGAN LANDERS: Yep.  So let me pull up the
25  Code section -- section specifically because that will
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 1  help you.
 2      The floor-area-density-bonus program is
 3  for inclusionary-housing incentive, and that is
 4  100-percent dependent on design-review approval.  So
 5  it says, "An increased FAR may be permitted subject to
 6  design review approval."  And that is in our Code.  So
 7  that's Section 17.124.040.  So they only get it if you
 8  all believe that the increase of the size of the
 9  building meets the design-review criteria, and then it
10  has a design-review approval.
11      COMMISSIONER CORDOVANO: And I don't.
12      And due to everything I've stated, with
13  all respect intended to the development team, I'd like
14  to throw out a motion to deny the design-review permit
15  for 200 North Leadville, based on undulation, bulk,
16  and flatness, lack thereof, and the other factors I
17  mentioned.
18      COMMISSIONER PASSOVOY: Undulation, bulk, and
19  flatness of the north wall specifically or of
20  the -- the rest of the facades?
21      COMMISSIONER CORDOVANO: North wall,
22  specifically, and the building in general.
23      CHAIRMAN MORROW: I -- I -- yeah.  I -- I would
24  only disagree with that unless something -- I think
25  they've made a nice effort in the stepping back and
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 1  the change in moving the balcony along.  I mean, I
 2  think the front of the building and the corner of the
 3  building, moving the stairs inside, is a massive
 4  improvement from what we looked at before.
 5      So the north wall, specifically, maybe I'm
 6  okay with that.  But I think the rest of the building
 7  is -- is -- you know, they've done a nice job.
 8      COMMISSIONER CARTER: I mean, this building is
 9  not out of scale with many, many other buildings in
10  town.  Why are -- you know, we have -- we've approved
11  three-story buildings like this, and, you know,
12  they -- there's three-story buildings like this that
13  exist in -- in lots of places in town.  So why this
14  one, and why here?
15      COMMISSIONER CORDOVANO: I've voted against all
16  of those for the factors of the Code that I see
17  updated.  The reason I didn't throw out motions on the
18  other ones and -- was because of the amount of
19  community housing that they've provided or other
20  setbacks and other undulations in those buildings and
21  in relation to the character of the neighborhood that
22  they've been in.
23      COMMISSIONER CARTER: So there's a -- there's
24  a -- the three-story -- the mass of the building is,
25  essentially, a cost to the public, and the tradeoff
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 1  isn't worth it?  Is that what you're saying?  To
 2  the -- what the public's getting in -- in return for
 3  having to live with this mass, it's -- the public
 4  isn't getting enough in return?
 5      COMMISSIONER CORDOVANO: Correct.
 6      COMMISSIONER CARTER: So what we are getting in
 7  that -- in this is a -- is sort of a -- an -- an
 8  act -- some retail space on the first floor and
 9  activation of that corner, sort of an extension of the
10  downtown -- sort of downtown life one block in a
11  direction that seems appropriate.
12      But that's what -- you know, because it's
13  one block off Sun Valley Road and one block off of
14  Main Street, it seems like that is a -- is something
15  that's beneficial to town, a -- you know, an -- an
16  expansion of the downtown character in -- in this
17  direction seems appropriate.
18      But what -- so what are we not getting?
19  The housing -- the type of housing that we're getting
20  is not -- is not valuable enough to -- to -- is not
21  valuable enough to what the town needs?  Is that what
22  you're saying?
23      COMMISSIONER CORDOVANO: Well, I think that
24  the -- the housing will be less vibrant than the rest
25  of the uses in the neighborhood.  I think, for an
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 1  in-lieu payment of 411k, it just states the obvious,
 2  that it's more financially motivating to sell off two
 3  750-square-foot units.  And is that tradeoff worth it
 4  to us?  I'd rather see that unit be built in.
 5      MORGAN LANDERS: If I may offer just a word of
 6  caution.  The way that our Code is kind of structured
 7  in the criteria and the findings that the Planning and
 8  Zoning Commission needs to make don't necessarily
 9  create that structure of benefits and tradeoffs.  It
10  does, from the FAR-exceedance standpoint.
11      From a design-review perspective with the
12  design-review criteria -- and we do have Criteria 1,
13  which is the health, safety, and welfare.  Applicants
14  need to make both, but I would caution that the way
15  that our Code is currently written, there's not a
16  strong association between the kind of individual uses
17  and -- and things like that within the building and
18  the -- kind of the tradeoff of design-review criteria.
19      So I -- I would caution us from kind of
20  going down that road.  I think a lot of the
21  Comprehensive Plan elements are related to, you know,
22  contextual design.  Certainly that relates to the size
23  of the building, but I would caution the
24  Commission from going down the road of, you know, the
25  benefit of the individual uses and things like that.
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 1      I think our -- our Code isn't fully
 2  structured to -- to -- to kind of support that
 3  approach at this time.
 4      COMMISSIONER CORDOVANO: Agreed.  And I think,
 5      MORGAN LANDERS: Though I do know that that is a
 6  frustration of the Commission that we hope to address.
 7      COMMISSIONER CORDOVANO: Agreed.  I think we're
 8  deliberating a little bit further and getting into
 9  some of the other criteria ulterior that I based my
10  motion on, but --
11      COMMISSIONER CARTER: Yeah.  So I don't --
12      COMMISSIONER CORDOVANO: -- you don't have to
13  second it.
14      COMMISSIONER CARTER: -- [unintelligible].  How
15  do we evaluate the FAR exceedance, then, if, you
16  know -- other than bulk and flatness?  You know,
17  I -- I guess that's the -- that's the only --
18      MORGAN LANDERS: Well, and it's --
19      COMMISSIONER CARTER: -- criteria that we have
20  to evaluate.
21      MORGAN LANDERS: So if you go back in the staff
22  report -- the Commission has to make two findings;
23  right?  So again, we kind of reorient back to the
24  findings because that's what we -- what we have.  That
25  Criteria 1 is a finding the Commission has to find,
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 1  that the project will not jeopardize the health,
 2  safety, and welfare of the public.
 3      I think in staff's assessment of it,
 4  because of the type of project that is being proposed,
 5  we don't feel that this project jeopardizes the
 6  health, safety, and welfare, based on some of the
 7  objectives the -- the goals and objectives of the
 8  Comprehensive Plan.
 9      The other criteria, then, is the
10  design-review criteria, the zoning standards, things
11  like that.  The Commission has to make both of those
12  findings, that it both meets the design-review
13  criteria and will not jeopardize the health, safety,
14  and welfare of the community.
15      So I know that that is, generally -- kind
16  of general and broad, where the kind of compatibility
17  piece comes into play with the application -- is
18  related in the Comprehensive Plan.  And I can kind of
19  pull up the note in the staff report, if that's
20  helpful.  There is a component, kind of a goal and
21  objective, of the Comprehensive Plan.  Just give me
22  one moment here.  I had it pulled up, and it went
23  away.
24      So there is, you know, a policy statement
25  in the Comprehensive Plan that states, "Infill and
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 1  redevelopment projects should be contextually
 2  appropriate to the neighborhood and development in
 3  which they" -- "occur.  Context refers to the natural
 4  and manmade features adjoining a development site; it
 5  does not imply a certain style."
 6      So that's kind of the guide -- from a
 7  design-review perspective, that's how the
 8  Comprehensive Plan kind of ties into the design-review
 9  component as well.
10      CHAIRMAN MORROW: Nice and general so we have no
11  real --
12      MORGAN LANDERS: Nice and general.
13      CHAIRMAN MORROW: I -- I -- I don't want to
14  bring it up too much, but when we looked at the
15  project across the street, one of the reasons we
16  rejected it and one of the buildings we told -- we
17  said it would -- we'd be looking more like was the
18  Mountain West Bank.  You know, it was -- it was
19  basically townhouses.  It had nothing, no activation
20  on the corner.
21      And we said, "You know, what we're looking
22  for is more" -- "something like the Mountain West,
23  which has housing on top, even though it's very
24  hidden, kind of in a building, even though it's open,
25  and retail on the first floor."
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 1      And that's kind of what -- in a sense,
 2  what we're getting here, not as many units on top and
 3  not as much retail on the bottom, but it's a
 4  different -- it's also not wedged in.  Again, it's the
 5  first one.  So it's not really wedged into anything,
 6  but that was kind of what we were looking for on the
 7  opposite corner a few years ago.  I'm not sure that's
 8  changed that much.
 9      Again, I -- I'm fully with Spencer if
10  the -- you know, if we could shrink the size of the
11  buildings we're getting, I think it would make the
12  town more livable, more -- keep it more of what it
13  was, but it's not in the Code.  It's not what
14  we're -- you know, it's not what's getting built now.
15  And I'm not sure we can come to this corner, which, as
16  Tim says, is a block away from both of the most active
17  areas in town and say, "This is too much."
18      You know, if it were somewhere else,
19  maybe -- but I think right here, just because it's an
20  undeveloped -- south of town, that it's -- doesn't
21  make it out of bounds for something that fits the
22  Code.  So...
23      VICE CHAIRMAN MOCZYGEMBA: I think I also take
24  into consideration the lengthy conversations we had
25  about the Interim Ordinance, and I think that was kind
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 1  of a shift in the general thought process amongst
 2  staff and Commissioners, both, but this thought of
 3  creating -- or -- or adding more density, you know,
 4  when -- when you look at that matrix that is in the
 5  Interim Ordinance about the number of housing units,
 6  given a certain percentage of retail.
 7      I mean, while this project came before the
 8  Interim Ordinance, I think it's hitting at a lot of
 9  what was discussed and a lot of what was -- what we're
10  striving for as we look forward.  So I don't want to
11  shy away from, "Hey.  This is the" -- "the first one
12  on that corner."
13      I agree with Tim.  You know, looking at
14  Google Maps in the street view and -- you know, in
15  reference to Mountain West Bank and Image Eyes, you
16  know, Mountain West being a three-story, brick
17  building, Image Eyes being a two-story, brick building
18  with a healthy parapet, you know, I think -- when
19  we -- and I think I touched on this at the last
20  meeting.
21      We have to look at what the definition of
22  "neighborhood" is.  And -- and while there are those
23  shorter structures immediately adjacent, as Tim's
24  saying, you know, we're -- we're a block off Main
25  Street, and we're at the other end of the block from
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 1  Sun Valley Road, so it -- in that sense, I think, this
 2  is contextually appropriate and is a -- is a great use
 3  of that lot.
 4      And we -- it's not that we can keep taking
 5  this, "Oh, well, first there has to be a two-story
 6  building, and then there has to be a two-story
 7  building with some three-story elements."  I mean,
 8  we -- we just don't have that opportunity that
 9  developers are going to come around.  You know, this
10  building's going to be here for the next 50-plus
11  years.
12      And so, again, I'm -- I'm just trying
13  to -- there's no way to forecast what's going to come
14  next or what's come -- coming adjacent to this
15  structure, but I think we have to be forward-thinking
16  in this -- in the way that -- if we want to increase
17  density and vibrancy in downtown, to -- to back off
18  and say that this needs to have third-floor setbacks
19  or no third floor at all would -- would be a mistake.
20      CHAIRMAN MORROW: I -- I think it -- in a sense,
21  it's important to remember it's not a full-sized lot.
22  Like, I guess, maybe if it was a -- a -- technically,
23  a conforming lot, then they might have more room to
24  actually do a setback, but this is a -- smaller than
25  50-sized lot; correct?
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 1      MORGAN LANDERS: It's a single Ketchum
 2  Townsite --
 3      CHAIRMAN MORROW: Oh, it  --
 4      MORGAN LANDERS: -- lot.
 5      CHAIRMAN MORROW: Oh, it fits the --
 6      MORGAN LANDERS: Mm-hmm.
 7      CHAIRMAN MORROW: Oh, okay.
 8      MORGAN LANDERS: It's 5,500 square feet.
 9      CHAIRMAN MORROW: Oh, okay.  All right.
10      COMMISSIONER CORDOVANO: I've already spoken my
11  piece about --
12      CHAIRMAN MORROW: Yeah.
13      COMMISSIONER CORDOVANO: -- 16 --
14      CHAIRMAN MORROW: Yeah.
15      COMMISSIONER CORDOVANO: -- foot ceilings and
16  everything.
17      Is -- is nobody going to second my motion?
18      CHAIRMAN MORROW: Okay.  Do we have a second for
19  Spencer's motion?
20      No.  So the motion fails.
21      Do -- do we have any --
22      COMMISSIONER CORDOVANO: What are you thinking,
23  Tim?
24      COMMISSIONER CARTER: Well, I'm just wondering
25  about the implications of -- you know, are the
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 1  implications of rejecting the design review on
 2  this -- are we -- does that mean the project's going
 3  back to --
 4      COMMISSIONER CORDOVANO: One-year holding
 5  period.
 6      COMMISSIONER CARTER: Yeah.  What is -- what are
 7  the implications of that?
 8      MORGAN LANDERS: If the project is denied,
 9  actually, we do not have the one-year holding period
10  in the design-review portion of the Code.  That only
11  applies with conditional use permits and one
12  other -- and variance applications.  Design review,
13  they can come back in, but they do have to start from
14  the beginning with a fresh application, staff review,
15  kind of start from the -- process from the beginning.
16      COMMISSIONER CARTER: Yeah.  So, I mean -- I
17  mean, I -- I don't necessarily disagree with -- you
18  know, I mean, I -- there are -- I mean, I -- I think
19  that the criteria which we are allowed to evaluate
20  this building under, which we're -- you know,
21  there's -- there's criteria which we really aren't
22  allowed to consider.
23      The criteria that we're allowed to -- that
24  we're charged to use to evaluate this is, "Is the
25  building contextually appropriate," and, "Is the bulk
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 1  and flatness and undulation" -- "is the" -- "does the
 2  building provide undulation and relief and reduce bulk
 3  and flatness?"  Like that's the criteria that we have
 4  to evaluate this under.
 5      We -- you know, it -- do we like the mix
 6  of housing in the building?  That's not -- I mean, I
 7  think, Morgan, that's what you said.  We can't
 8  go, "That's not how" -- we're not allowed to -- the
 9  Code doesn't allow us to use -- evaluate this
10  project --
11      CHAIRMAN MORROW: Based on --
12      COMMISSIONER CARTER: -- based on those
13  parameters.
14      CHAIRMAN MORROW: Yeah.
15      MORGAN LANDERS: [Unintelligible].
16      COMMISSIONER CARTER: It only allows us -- you
17  need to clarify that -- you know, the criteria
18  are, "Does this building provide" -- "do the building
19  walls provide undulation and relief, reduce the
20  appearance of bulk and flatness, and is this
21  development culture" -- "contextually appropriate with
22  the surrounding part of town?"
23      MORGAN LANDERS: That's correct.  I think,
24  unfortunately, you know, you wouldn't be able to put
25  conditions on it that says, "You have to have all
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 1  full-time residents within each unit or, you know, the
 2  units can only be 2,000 square feet apiece.
 3      You know, we do have some of those
 4  elements in the Interim Ordinance, which is why we
 5  kind of floated some of those pieces to try and
 6  continue to kind of work the box a bit.  But this
 7  application is not under some of those other
 8  requirements.
 9      COMMISSIONER CARTER: So I guess -- you know,
10  I -- I do think that there are -- that there are
11  challenges.  You know, this building definitely
12  presents some challenges to approval under those
13  criteria, but I'm not sure that denying it and
14  having -- forcing the developer to go back to square
15  one is, really, the appropriate response to that.
16      I mean, if -- if we want to push back and
17  say that, you know, there are bulk-and-flatness issues
18  or there are architectural issues with this
19  development, I think we can address it differently
20  than just straight-up denial.
21      That's why I'm reluctant to second your
22  motion, Spence [phonetic].
23      COMMISSIONER CORDOVANO: All good.  That's fine.
24      I think we've communicated adequately
25  during the last three meetings what we'd like to see,
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 1  and they've come back with what they want to do.  And
 2  we've got more stuff on the agenda, three meetings a
 3  month, and, God forbid, dinner to go to.
 4      CHAIRMAN MORROW: Would you -- oh, forget it.
 5      Go ahead.
 6      So -- so, Tim, are -- are you in favor,
 7  then, of -- in between Spencer's motion for denying it
 8  and our motion for approving it?  Are you somewhere in
 9  between there, or are you okay to continue it, or do
10  you want to approve it and -- you know, I'm with you
11  in the sense of going all the way back to scratch is
12  not going to get us a much different building.
13      I think Nicole's going to come back with
14  some changes, but we're going to see,
15  essentially -- you know, seven months later and a lot
16  of money, we're going to see essentially
17  something -- even if it were a floor shorter -- and
18  then I go with Brenda on that, which is -- you know,
19  this building's going to be here 50, 60, 70 years.
20      You know, you have to have some
21  forward-thinking of, If we make them build a two-story
22  building here, in 20 years, that could be the
23  weird-looking building, or that could be, you know,
24  alack of whatever.  I -- I -- I think we have to have
25  some faith in the --
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 1      COMMISSIONER CORDOVANO: I'll just say it for
 2  the --
 3      CHAIRMAN MORROW: -- [unintelligible].
 4      COMMISSIONER CORDOVANO: -- last time.  I think
 5  you could still do 2.0 floor area with a building that
 6  was 35 feet or so tall -- this is not a specific
 7  recommendation or anything.  It's just deliberation --
 8      CHAIRMAN MORROW: Yeah.
 9      COMMISSIONER CORDOVANO: -- and that it sets the
10  character of the neighborhood to have no third-story
11  setbacks and forces the hand of the neighborhood.
12      CHAIRMAN MORROW: All right.  Well, I'm -- you
13  know, this is definitely a difficult thing.  No matter
14  what we're going to do -- sorry for you guys who are
15  last.
16      I have -- I -- I -- I'm not sure I want to
17  reopen public comment, even for the neighbor,
18  because -- because they --
19      UNIDENTIFIED SPEAKER: Public comment is closed?
20      CHAIRMAN MORROW: Yes.  Well, I reopened it
21  once, so I -- I could --
22      UNIDENTIFIED SPEAKER: [Unintelligible].
23      MORGAN LANDERS: If -- I -- I do -- I would
24  recommend that we would kind of wrap up
25  deliberations --
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 1      CHAIRMAN MORROW: Okay.
 2      MORGAN LANDERS: -- and not reopen public
 3  comment.
 4      CHAIRMAN MORROW: And I think -- Dave, I just
 5  want you guys to know -- I think we know
 6  what -- what -- where you're coming from, and I think
 7  a lot of us are incredibly sympathetic to that point.
 8      COMMISSIONER CARTER: Yeah.  I mean, I -- well,
 9  look.  We have to -- you know, there -- there
10  is -- the fact remains there's -- -- there is some
11  significant, you know, pushback to whether this
12  building is contextually appropriate and whether the
13  bulk and flatness of that north wall is really
14  appropriate for the development right now.
15      So, I mean, I -- I don't feel -- I feel
16  like the -- there's -- you know, I -- I don't -- I
17  don't know if there's enough support to outright
18  support this -- to -- to make a motion to -- to
19  approve this design as it is.  It seems like there's
20  enough of a challenge here that we ought to
21  consider -- you know, we ought to look for some kind
22  of -- a next step here.
23      CHAIRMAN MORROW: So --
24      COMMISSIONER CARTER: But what that
25  is -- or -- or at least -- you know, is there
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 1  enough -- I guess, is there enough -- I guess
 2  [unintelligible].
 3      CHAIRMAN MORROW: So -- and -- and -- it -- it's
 4  a good question until --
 5      COMMISSIONER CARTER: Spencer's made it clear
 6  that he's --
 7      CHAIRMAN MORROW: And to Morgan's -- to Morgan's
 8  point, if we're going to do that, then I would like
 9  people to have much more specific -- you know, we want
10  you to make an agreement with the neighbor and put
11  windows on that side.  We want you to set back and put
12  a balcony.
13      COMMISSIONER CARTER: Yeah.  Or --
14      CHAIRMAN MORROW: And I want them
15  to -- something instead of, "Let's send Nicole back
16  and give her a couple beers and see what she comes up
17  with."  That's not a -- that's not a real -- you know,
18  that -- I don't think that's fair for us to do to
19  them.
20      If you're going to say, "We want some
21  differences," whether it's a -- a totally different
22  2.0 design or something, I -- I really would like you
23  guys -- and I think Morgan's with me on this -- not to
24  be amorphous about it, to give them some specific,
25  concrete -- so that we're not just coming back again
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 1  and again, but also, we're not hamstringing Nicole by
 2  saying, "Hey.  Come up with something new,
 3  you" -- "you know, that we've given you no direction
 4  on."
 5      COMMISSIONER CARTER: Can we get the
 6  "contextually appropriate" language?  Where's that?
 7      MORGAN LANDERS: Yeah.  So it's on page 2 of the
 8  staff report, and it's a policy within the
 9  Comprehensive Plan.  So 'contextual with the
10  neighborhood' is not a design-review criteria.  So
11  that falls under the "health, safety," and "welfare of
12  the public," Criteria -- so that Criteria 1.
13      So that's on page 2, kind of towards the
14  bottom, Policy CD-1.3, and that's that "infill and
15  redevelopment projects should be contextually
16  appropriate to the neighborhood and development in
17  which they will occur.  Context refers to the natural
18  and manmade features adjoining a development site; it
19  does not imply a certain style."
20      COMMISSIONER CARTER: This is Comp Plan
21  language.
22      MORGAN LANDERS: It is.  And -- and that's -- I
23  mean, there's, again, two findings that you all have
24  to make.  That first criteria is a -- a very open one.
25  And so --
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 1      COMMISSIONER CARTER: Health and -- health,
 2  safety, and welfare [unintelligible] --
 3      MORGAN LANDERS: Mm-hmm.  That's the health,
 4  safety, and welfare of the public.
 5      COMMISSIONER PASSOVOY: The -- I come back to my
 6  point about being the first.  This building is not
 7  compatible with the other little buildings right
 8  around it, but they aren't going to be here forever,
 9  and this one is going to set the tone for what's going
10  to go forward.  I don't feel hamstrung by approving
11  it.  And if something else comes along, I -- I don't
12  feel like I'm required -- just because I approved
13  something in the past.  Circumstances change.
14  Contexts change.  Whatever.
15      The third floor is set back.  It's not
16  like all the walls on all the sides are the same.  I
17  wish the neighbors and the -- I wish these property
18  owners had been able to come to some
19  mutually-satisfactory agreement about the separation
20  between development on both of these sites, but I
21  think that, maybe, the best way to bring this down is
22  to move approval of the design, as presented this
23  evening.
24      CHAIRMAN MORROW: Is that a motion?
25      UNIDENTIFIED SPEAKER: Is that a motion?
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 1      COMMISSIONER PASSOVOY: Yeah.  How are you -- I
 2  meant -- oh, I -- but I need the -- as always --
 3      CHAIRMAN MORROW: You were a little --
 4      COMMISSIONER PASSOVOY: -- I need the language.
 5  What is the --
 6      CHAIRMAN MORROW: It's in the --
 7      MORGAN LANDERS: So the -- the motion would
 8  be --
 9      CHAIRMAN MORROW: Would be --
10      MORGAN LANDERS: -- to approve the design-review
11  application for 200 North Leadville and direct staff
12  to develop the findings of fact.
13      COMMISSIONER PASSOVOY: And conclusions -- I so
14  move.
15      Let's see what happens.
16      VICE CHAIRMAN MOCZYGEMBA: I will second, with
17  the addition of also approving the preliminary plat.
18      MORGAN LANDERS: This does have a preliminary
19  plat.
20      CHAIRMAN MORROW: And that's still in this
21  motion.  We still have a second motion, or the
22  preliminary plat's the second motion?
23      MORGAN LANDERS: And if there's an amendment
24  with the motion, then you do need to go back to the
25  original motioner to make sure that they agree with
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 1  the amendment.
 2      VICE CHAIRMAN MOCZYGEMBA: Susan, the
 3  motion -- the amended motion would include, basically,
 4  making a motion to approve the final design review and
 5  the condominium preliminary plat for the 208 Condos at
 6  200 North Leadville.
 7      COMMISSIONER PASSOVOY: That amendment is
 8  acceptable.
 9      VICE CHAIRMAN MOCZYGEMBA: And I'll second my
10  amendment.
11      CHAIRMAN MORROW: Okay.  All in favor?
12      I know --
13      COMMISSIONER PASSOVOY: Any further discussion?
14      CHAIRMAN MORROW: Any further discussion?
15      Thank you.
16      Nothing else?  All in favor?
17      COMMISSIONER PASSOVOY: Aye.
18      VICE CHAIRMAN MOCZYGEMBA: Aye.
19      CHAIRMAN MORROW: All opposed?
20      COMMISSIONER CORDOVANO: Nay.
21      COMMISSIONER CARTER: Nay.
22      CHAIRMAN MORROW: And it passes three to two.
23      MORGAN LANDERS: Motion carries.
24      CHAIRMAN MORROW: Okay.
25      MORGAN LANDERS: Thank you, everyone.
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 1      (End transcription at 2:23:57 of audio
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 1            (Begin transcription at 0:41:14 of audio
  

 2            file.)
  

 3          CHAIRMAN MORROW:  So -- all right.  We will move
  

 4    on to Action Item 5 -- that's correct -- a public
  

 5    hearing review -- and provide feedback on Design
  

 6    Review and condominium preliminary plat applications
  

 7    for the proposed mixed-use development at 200 North
  

 8    Leadville.
  

 9                Morgan.
  

10          MORGAN LANDERS:  Okay.  Thank you, everyone.
  

11                I don't have formal presentation slides
  

12    for you all this evening.  I think the focus of the
  

13    discussion is fairly truncated on one kind of specific
  

14    issue.  I do want to highlight a couple of things from
  

15    the staff report.
  

16                If you all recall, the very first time you
  

17    saw this was in December [sic], and then there was
  

18    some discussion.  You all provided the applicant with
  

19    some feedback, and they had kind of provided a variety
  

20    of revisions for review that you all, then, kind of
  

21    felt were pretty good.
  

22                And the -- where we landed at our last
  

23    discussion with this meeting was that there was still
  

24    some concern related to kind of the north-facade wall
  

25    on the north property line between the subject
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 1    property and the property to the north.  And
  

 2    primarily, there was some concern related to the
  

 3    undulation and relief and the bulk and flatness of the
  

 4    building.
  

 5                And so, as we sit here today, the
  

 6    applicant has taken another stab at addressing some of
  

 7    your comments.  We do have an applicant representative
  

 8    here, Nicole Ramey.  She's the architect for the
  

 9    project, so she'll give you kind of the full review of
  

10    the changes.
  

11                But, in general, they have stepped back
  

12    the third floor of the building on the Leadville
  

13    Avenue side.  There's also -- the third-floor deck has
  

14    been extended to kind of be the full length of the
  

15    front facade on the Leadville side.
  

16                The building has been pulled away from the
  

17    north property line about 7 inches, which
  

18    would -- accommodates for some of the additional brick
  

19    detailing and things like that so that the
  

20    building -- so that those things don't project onto
  

21    the adjacent property.
  

22                There's also -- the parapet wall on kind
  

23    of the rear portion of the building, as you go down
  

24    Second Street -- there has been a raising of the
  

25    parapet wall and an addition of kind of a
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 1    metal-banding component that Nicole will touch on.
  

 2    This was in response to the re-addition of an elevator
  

 3    overrun that was added to the building, that was not
  

 4    part of the initial proposal.
  

 5                And then there is also, on the north
  

 6    facade, kind of a trellis that has been applied to the
  

 7    facade, which would provide facilitation of vine
  

 8    growth and things like that to kind of add a more
  

 9    landscaped element.
  

10                So with that, I don't have any comments
  

11    for you all.  I do think that some of these
  

12    improvements are positive.  But the question to the
  

13    Commission is, "Do you all believe that the changes
  

14    proposed effectively reduce the bulk and flatness of
  

15    the building on that side with that undulation and
  

16    relief change?"
  

17                So with that, I'll turn it over to the
  

18    applicant, and Nicole can drive from here.
  

19          CHAIRMAN MORROW:  Thanks, Morgan.
  

20          NICOLE RAMEY:  Okay.  Good afternoon.
  

21                As always, I want to thank Morgan and her
  

22    staff for their tireless hard work and feedback on
  

23    this.  This is always a little bit of a long process.
  

24                There are a couple of things I wanted to
  

25    address before we get into the meat of the
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 1    presentation, really relating to the comment letters,
  

 2    and some of them containing a little bit of erroneous
  

 3    information.
  

 4                I read quite a few comments regarding a
  

 5    height bonus.  I want to make clear that we're not
  

 6    asking for a height bonus, variance, or waiver of any
  

 7    kind.  The height limit in place for the Community
  

 8    Core is applicable regardless of the floor area ratio.
  

 9    So I just wanted to make sure that it's
  

10    understood that we're not asking for any height
  

11    variance.
  

12                Also, a few letters referenced a
  

13    6,000-square-foot, north-elevation number.  That
  

14    number's false.  The actual square footage for the
  

15    north-elevation wall is 3,500.
  

16                We have taken the option that is allowed
  

17    by Code to go through this FAR-exceedance process, but
  

18    placing a specific size or height requirement on this
  

19    particular lot is spot zoning.
  

20                Here are our revised renderings.  Morgan
  

21    did run through a couple of the changes, so some of
  

22    these might be doubling up, but I just wanted to point
  

23    out -- point out the changes from our point of view.
  

24    So we listened to the staff and outside comments and
  

25    made the following revisions.



Audio Transcription - Hearing - February 28, 2023
P22-035 / P22-035A  -  200 N Leadville Avenue

6

  

 1                The roof-parapet height has been split,
  

 2    resulting in two different roof-parapet heights for
  

 3    the front and rear of the building.  The front roof
  

 4    parapet was lowered 16 inches.  So you can see that
  

 5    kind of in this area.  So this roof was actually
  

 6    lowered 16 inches, the whole front of the building.
  

 7    The two parapets now have 31 inches of height
  

 8    difference between them.
  

 9                On the Second Ave -- Avenue [sic]
  

10    elevation, a portion of the roof parapet was lowered,
  

11    and the massing was modulated to get more
  

12    articulation.  A new roof overhang was placed over
  

13    this new facade extension, providing more relief to
  

14    the facade.  So that's this area of the building.
  

15                We popped it out slightly.  We added this
  

16    roof element, once again, kind of breaking up this
  

17    Second Avenue elevation.  That wasn't specifically
  

18    brought up in the previous hearings, but, as we looked
  

19    at modulating the rest of the building, it just made
  

20    sense to include that on that elevation as well to
  

21    kind of keep the design language flowing throughout
  

22    the -- the whole building.
  

23                Let's go down.
  

24                So this is the north elevation.  We have
  

25    two different elevations we'll show.  This one shows
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 1    existing landscaping on the northern neighbors'
  

 2    property, which is, really, what you would see in
  

 3    reality -- is that there are aspen trees and very
  

 4    large -- that is existing.  Without the trees, you can
  

 5    see more of the changes that we've proposed.
  

 6                So on this Leadville elevation, the
  

 7    portion of the third floor nearest to Leadville has
  

 8    been recessed to reduce bulk.  The third-floor deck
  

 9    now wraps around in front of this pushed-back facade.
  

10    So we've added a deck here.  There is now 4 feet of
  

11    difference between the first-and-second-floor facade
  

12    and the third-floor facade.
  

13                From the front property line of Leadville,
  

14    we have 2'9 -- foot of setback at the first and second
  

15    floors and 6'10 at the third floor.  The north
  

16    elevation benefits from this horizontal step in the
  

17    facade, as the view seen from the street has more
  

18    undulation and is cut away at this corner.
  

19                For the north elevation, we also brought
  

20    the same materials and design language around, and we
  

21    included bricked-in windows, wood trim that matches
  

22    the Leadville and Second retail elevations on the
  

23    first floor, and vines on -- growing on a trellis
  

24    structure.  These add aesthetic appeal, texture, and
  

25    interest.
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 1                So although not applicable, we used the
  

 2    same materials and kept the same architectural
  

 3    language, which is in Chapter One7.96.070, B, 1 of the
  

 4    Code.
  

 5                We also wanted to show some of the
  

 6    previous iterations of the building compared to the
  

 7    current design so we can point out some of the changes
  

 8    we've made through this process.  Some were before the
  

 9    design-review-hearing process, just with staff, and
  

10    some have been through the design-review-hearing
  

11    process.
  

12                So we have pulled the upper-roof overhang
  

13    back.  As you can see, we started out with one that
  

14    was extended out quite a bit further.  We revised the
  

15    planters and plant material -- staff request.  We've
  

16    revised the transformer location and screening.  We
  

17    added one residential unit.  We began this process
  

18    with three residential units, and now we have four.
  

19                Most of the roof elements were eliminated,
  

20    and those that remain are set back.  You can see
  

21    how -- in previous versions, you could see some of
  

22    our -- a roof trellis and some planter boxes.  Those
  

23    have been either removed or set back.
  

24                We've removed light wells, but we've since
  

25    added them back, per Design Review comments on the
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 1    Leadville side, so they only exist under the overhang.
  

 2                We have added a window into the retail
  

 3    space on Leadville, and we have moved the stairwell
  

 4    and entry that was for the lower-level residential
  

 5    unit, and so we have swapped that out with the retail
  

 6    reentry.  So we've added windows onto the retail space
  

 7    on both Leadville and Second, and we've also adjusted
  

 8    and moved the bike racks and trash and all of those
  

 9    things as well.
  

10                I also wanted to point out that,
  

11    since -- from Day 1, we've had -- I think this is in
  

12    response to the hotel.  We've had Juliet balconies on
  

13    all three facades.
  

14          CHAIRMAN MORROW:  Thank you.
  

15          NICOLE RAMEY:  So we -- we even have them on the
  

16    alley, once again, to kind of keep that design
  

17    continuity going.  So there they are, four of them, so
  

18    everyone can enjoy traffic.
  

19          CHAIRMAN MORROW:  After the hotel, everyone
  

20    knows what they are now.  So...
  

21          NICOLE RAMEY:  Okay.  So the next thing I want
  

22    to talk about is setbacks.  So the blue area in these
  

23    diagrams -- and we have three -- show the total area
  

24    set back from the property line, but looking at it
  

25    differently -- areas where we could have extended the
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 1    building to the property line.
  

 2                We worked diligent -- diligently to erode
  

 3    the building corner at Leadville and Second, which is
  

 4    arguably the most visible view of the project and the
  

 5    pedestrian corridor.
  

 6                So looking at it in plan view, this retail
  

 7    corner is set back 11 foot -- 2 feet from Leadville,
  

 8    and 6 feet from Second.  Our average setbacks exceed
  

 9    the 5-foot average required with a first-floor average
  

10    of 16.7 feet from Leadville and 11 feet on Second.
  

11    You can see similar setbacks apply for the second and
  

12    third floors.
  

13                Here are the setbacks, once again shown in
  

14    elevation.  And you can see quite a bit of setback off
  

15    the property line on Leadville.  This would not
  

16    preclude other property owners from building to the
  

17    property line, but we have set back a minimum of 2'9
  

18    [unintelligible].
  

19                I did want to point out -- the Zoning Code
  

20    calls for setbacks on the front, side, and rear, but
  

21    it specifically does not call for setbacks off the
  

22    interior property lines.
  

23                [Unintelligible].
  

24                So Chapter One7.96.060, F states,
  

25    "Building character shall be clearly defined by use of
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 1    architectural features."  The design features here
  

 2    are, really, the brick and the brick-detailing.  The
  

 3    style of architecture's not meant to be defined by
  

 4    [unintelligible] and the massing.
  

 5                The materiality is providing the details.
  

 6    As construction costs rise, we should be celebrating
  

 7    efforts to include unique architectural details, not
  

 8    standard, push-and-pull, modern boxes.
  

 9                The Code also states, "Building walls
  

10    shall provide undulation/relief, thus reducing the
  

11    appearance of bulk and flatness."  While not defined
  

12    in the Code, "relief" can also be known as a
  

13    sculptural method in which the sculpted pieces are
  

14    bonded to a solid background of the same material.
  

15    It's the use of brick.
  

16                I also wanted to highlight some elements
  

17    of our project in relation to the Interim Ordinance,
  

18    although the Interim Ordinance is not applicable to
  

19    our project.
  

20                We do have less than 30 percent
  

21    commercial, but we are providing four residential
  

22    units, so we meet that requirement.  There's no
  

23    consolidation of lots, there's no net loss of
  

24    residential units, and no ground-floor residential.
  

25                Moving on to the context.  Here is
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 1    a -- here is a rendering standing right in front of
  

 2    the Image Eyes entrance, looking down.  We have this
  

 3    view, obviously, in the winter, but we also show what
  

 4    this looks like in the summer.  And you can see that
  

 5    the foliage -- you see, actually, even less of the
  

 6    building than you do from here.
  

 7                So, you know, I know a lot of concern has
  

 8    been -- you know, there was a comment in one of the
  

 9    letters about the view from Sun Valley Road.  This is
  

10    pretty much the view you would see from Sun Valley
  

11    Road.
  

12                You can see, in the existing Google Earth
  

13    image, the previous building.  Without actual
  

14    documentation, it appears that it had different
  

15    setbacks that were a lot closer to Leadville than what
  

16    we are proposing.
  

17                As the staff report referenced the Comp
  

18    Plan and the designation of this property and
  

19    adjoining lies -- adjoining lots as future, mixed-use
  

20    commercial, this building is truly a mixed-use
  

21    building, while the existing, neighboring buildings
  

22    technically do not meet this proposed designation.
  

23                As we discuss the word
  

24    'contest' -- 'context,' let us not get sidetracked by
  

25    designing to existing buildings that do not meet the
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 1    City's Comprehensive Plan goals.  As the face of
  

 2    Ketchum is changing before our eyes, now is the time
  

 3    to assure that new development meets the future goals
  

 4    of Ketchum, as laid out in the Comp Plan, not
  

 5    yesterday's unplanned community.
  

 6                This is a view of the building with the
  

 7    current existing buildings, landscaping in place.  So
  

 8    you can see quite a bit of foliage.  These are all
  

 9    approximate, given that we don't have actual building
  

10    plans.  So Google Earth and [unintelligible].
  

11                So here's kind of the context image that
  

12    we were asked to provide, showing what this building
  

13    would look like in the neighborhood.  We also decided
  

14    to put together an image of what could happen with an
  

15    unknown property next door.
  

16                So, you know, what is the City's vision
  

17    for this area of the Community Core?  [Unintelligible]
  

18    goals of the Comp Plan?  One goal listed is a "vibrant
  

19    downtown," [unintelligible] business, retail,
  

20    shopping, dining, and entertainment -- once again --
  

21    mixed-use, combining those uses together.  Another
  

22    goal listed is "a single concentrated commercial and
  

23    retail core."
  

24                So we feel that our building's meeting
  

25    some of these goals of the Comp -- Comp Plan and what
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 1    [unintelligible] development has been asked to
  

 2    provide, according to that document.
  

 3                Also, another goal I'd like to point out
  

 4    is a "variety of housing" options.  This property not
  

 5    only has a larger penthouse unit and a smaller unit,
  

 6    but it also has two units that are less than 750
  

 7    square feet.  So this is adding to the mixed use and
  

 8    vitality -- different users of the building.
  

 9                That is my presentation.
  

10          CHAIRMAN MORROW:  Thank you.
  

11                Public comment.  Do we have any online?
  

12          UNIDENTIFIED SPEAKER:  We do not.
  

13          CHAIRMAN MORROW:  Okay.  Would -- would
  

14    the -- Commissioners, do you have questions for staff
  

15    or the applicant first?
  

16          UNIDENTIFIED SPEAKER:  I have a comment.
  

17          CHAIRMAN MORROW:  Okay.  But let's see if we
  

18    want to -- do -- do you guys want to question staff
  

19    and the applicant first or --
  

20          VICE CHAIRMAN MOCZYGEMBA:  Whichever.
  

21          CHAIRMAN MORROW:  Okay.  Let's do public comment
  

22    because I think we're going to have some, and then we
  

23    can include that in whatever we talk about.
  

24                So step to the podium.  State your name
  

25    for the record.
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 1          WARREN BENJAMIN:  Good afternoon.  My name is
  

 2    Warren Benjamin, and this is for the record.
  

 3                Thank you for the opportunity to register
  

 4    my comments about the project under discussion today
  

 5    at Second and Leadville.
  

 6                I am a full-time resident of Ketchum and
  

 7    have lived here for 13 years.  I have worked with
  

 8    several nonprofits, raising money.  I was a business
  

 9    owner with my partner in the downtown quarter.  I'm
  

10    here to offer my opinion on whether Planning and
  

11    Zoning should approve this above-mentioned project,
  

12    and I think the answer is a resounding, "Yes."  I will
  

13    offer you two reasons and be as succinct as possible.
  

14                First, let me say that I'm no expert on
  

15    the building, construction, logistics, and approval of
  

16    any type of structure in the valley.  I'll leave that
  

17    up to you, the experts.  However, if you have a
  

18    marketing or advertising issue, I'm the one to talk
  

19    to.
  

20                Let me first say that, based on my
  

21    knowledge of this project, I believe the developer has
  

22    checked off the most important boxes that are relevant
  

23    to you.  First, this project has added four
  

24    residential units of critical housing for our
  

25    community in the densely-populated downtown quarter.
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 1                Check.
  

 2                The project meets all Code requirements.
  

 3                Check.
  

 4                The project has added 1,300 square feet of
  

 5    retail space in, again, the critical downtown quarter.
  

 6                Check.
  

 7                The project will generate much-needed tax
  

 8    revenue for both property and/or retail sales.
  

 9                Check.
  

10                And the project will add to the
  

11    beautification of downtown Ketchum, an example of a
  

12    forward-thinking structure that will remain evergreen
  

13    past its life expectancy.
  

14                Check.
  

15                But most importantly -- and just as
  

16    important as the structure itself -- is the character
  

17    of the person behind this project and his intention to
  

18    improve the overall living space in Ketchum.  We don't
  

19    talk about that a lot.  We don't talk about the person
  

20    that's behind this project.
  

21                Personally, I want someone next door to me
  

22    that believes in our community and looks for the
  

23    long-range solutions to keep the character and
  

24    vibrancy of Ketchum, and I believe that person is Mike
  

25    Carr.  Mike has both the sensibility and the eye to
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 1    make our community a better place to live.  He is the
  

 2    current owner of two residential properties and shares
  

 3    in the business interests in a commercial building in
  

 4    Bellevue.
  

 5                Along with his two children, Mike has
  

 6    committed his time, his money, his heart to this
  

 7    project.  He is a person that not only make -- takes
  

 8    very seriously to this project, but is not looking to
  

 9    make it as a land grab and does not want to embarrass
  

10    any of his neighbors.  He is committed to doing the
  

11    right thing.
  

12                So in conclusion, like I said at the
  

13    beginning, Mike has checked off all the important
  

14    points related to the building, and Mike has committed
  

15    himself and his investments to make Ketchum a better
  

16    place to live.  In my opinion, he has proven to be the
  

17    person that be -- that should be granted immediate
  

18    approval of this project.
  

19                Thank you for your time and consideration.
  

20          CHAIRMAN MORROW:  Thanks, Warren.
  

21                Other public comment?
  

22          SAM LINNET:  Thank you, Commission.
  

23                My name is Sam Linnet with Alturas Law
  

24    Group, and I represent 240 North Leadville, LLC.
  

25                First, at the last meeting, the Commission
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 1    asked for a 3D model of the proposed building, and I
  

 2    don't believe that what was presented today was a 3D
  

 3    model showing us this -- bulk and scale of the
  

 4    building and -- and adjacent properties.  So I would
  

 5    first request that you ask the applicant again to
  

 6    provide what was requested back in December.
  

 7                The main issue with this project is the
  

 8    size and scale of the building, which results in that
  

 9    north-facade wall.  This -- the size and scale was
  

10    determined -- it was predetermined by the City Council
  

11    when they approved their FAR Exceedance Agreement for
  

12    this project.
  

13                That was entered into prior to this
  

14    application coming before the P&Z Commission.  And
  

15    rather than the P&Z Commission having an open
  

16    conversation about whether to grant a FAR exceedance
  

17    at all, the City Council approved the FAR exceedance
  

18    outside of a public hearing and without any input.
  

19                As you know, part of your role in the
  

20    design-review process is to determine if an applicant
  

21    has -- has met all of the development standards,
  

22    including floor area ratios.
  

23                Part of the difficulty in your ability to
  

24    determine whether this standard has been met now is
  

25    that you're being forced to justify an increase in the
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 1    FAR after the City Council has already told the
  

 2    developer that they get a FAR of 2.0.
  

 3                I'm sympathetic to a developer that needs
  

 4    certainty in the standards that are going to apply to
  

 5    their building, but with -- that certainty cannot and
  

 6    should not be given at the expense of the P&Z
  

 7    Commission's ability to independently determine
  

 8    whether and how standards are applied, including the
  

 9    FAR-exceedance standard.
  

10                Discretionary standards like allowing a
  

11    floor area ratio of 2.0 instead of 1.0 is -- is
  

12    discretionary and it's inherently uncertain, but
  

13    that's part of the bargain the developers get.
  

14    There's a significant benefit to a development, that
  

15    it gets an exceedance of the FAR.
  

16                It is up to the developer to determine if
  

17    the uncertainty in that discretionary standard is
  

18    worth going forward with their project as proposed, or
  

19    they can go with the sure thing and the -- as
  

20    of -- right FAR of 1.0 for this project.
  

21                This Commission should have been able to
  

22    work with the applicant about whether a FAR exceedance
  

23    is appropriate for this project in order to determine
  

24    what design and what kind of FAR exceedance is
  

25    warranted.  The design of the building and its impact
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 1    on neighboring property owners would be considerations
  

 2    that you, as a Planning and Zoning Commission, could
  

 3    take into account and that the public would be
  

 4    involved with during that process.
  

 5                Instead, the City Council made a promise
  

 6    to the developer that they could build a building with
  

 7    a FAR of 2.0, instead of the permitted 1.0, without
  

 8    taking any public input.
  

 9                As a result of the City approving the FAR
  

10    exceedance prior to you seeing the design of the
  

11    building, you are in the unfortunate position of being
  

12    unable to make a determination about whether that FAR
  

13    exceedance is appropriate, how much of an exceedance
  

14    should be allowed, and whether the conditions that are
  

15    related to granting a FAR exceedance have been met.
  

16                The current process has created a
  

17    development environment that lets applicants build
  

18    higher-density buildings that do not match baseline
  

19    development standards in the City of Ketchum, and
  

20    that's solely because of -- a developer is willing to
  

21    pay more money to the City.
  

22                The City Council took no public comment
  

23    about whether a FAR exceedance should be warranted,
  

24    and the public had no input about whether and how much
  

25    FAR exceedance should be allowed.  This kind of
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 1    process creates inequity in the development that
  

 2    occurs in this city, and it reduces public input in
  

 3    that development.
  

 4                So, again, on behalf of my client, I'd ask
  

 5    that you continue this matter until the City
  

 6    terminates the current FAR Exceedance Agreement and
  

 7    gives back to you the power to determine whether FAR
  

 8    exceedance is appropriate and how much.
  

 9                There was also a comment from the
  

10    applicant that this would be a spot zoning by
  

11    dictating the size and mass of the building.  The FAR
  

12    exceedance that allows them to achieve the size and
  

13    mass that they're presenting to you today is
  

14    discretionary.  It is not spot zoning, requiring them
  

15    to meet the baseline FAR exceedance standards.
  

16                Thank you.
  

17          CHAIRMAN MORROW:  Thank you.
  

18                Other public comment in the room?
  

19                Thank you.
  

20          DAVE HUTCHINSON:  Yeah.  Hi.
  

21                I'm Dave Hutchinson, and Sam's my lawyer,
  

22    so I'll attempt not to repeat what he had to say,
  

23    but -- but I -- I will echo some of the comments
  

24    because I think they've been the thread through the
  

25    last three meetings.
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 1                And I truly believe that if you had a
  

 2    chance to see this before the Council did -- and that
  

 3    first hearing, which I attended, where you were all a
  

 4    little confused by the fact that there was a 2.0
  

 5    building in front of you with a preemptive Exceedance
  

 6    Agreement -- that we would have negotiated this into
  

 7    something that was smaller.  I -- I -- I firmly
  

 8    believe that.
  

 9                The unfortunate position you've been put
  

10    in, unless it's undone -- and we suggest that it be
  

11    undone so it can't be undone at a future date, from
  

12    the legal perspective, because we don't want to undo
  

13    the Ordinance.  We think that that FAR exceedance for
  

14    a -- for housing has merit.  It's just -- we believe
  

15    that if you had seen it first, we'd have seen
  

16    something different.
  

17                So you're now in a position of having to
  

18    go backward and take things away that they thought
  

19    they already had.  And I feel for the architect and
  

20    the applicant, and I've said so to both of them.  I
  

21    feel like they got stuck in a bad process.
  

22                However, the building's not built yet.
  

23    We're all still here looking at it.  I just watched a
  

24    previous application, as I sat here, where people felt
  

25    like the process worked, and I think the process here
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 1    can still work.  In general, I've complimented the
  

 2    building on -- on three of the four sides.
  

 3                The difficulty is -- is the north wall;
  

 4    right?  The north wall hasn't changed in five or
  

 5    six weeks, from when we were last here.  It's a -- a
  

 6    hair more attractive.  They've used my trees to make
  

 7    it look better, which kind of doesn't work because I
  

 8    don't know how long those are there.  One of the
  

 9    photos had a tree that doesn't exist anymore, that was
  

10    from -- I don't know -- maybe 20 years ago or 15 years
  

11    ago.
  

12                So it's still very difficult to
  

13    understand, from the sidewalk, walking into The
  

14    Kneadery or coming from Sun Valley Road, how obtrusive
  

15    this north wall will be.
  

16                The reason I was encouraged to come to
  

17    this meeting after redesign is -- I thought we would
  

18    see a three-dimensional model, which can be
  

19    required -- which I think Spencer required -- which
  

20    allows you to look at it.
  

21                You know, the CAD programming allows you
  

22    to look at things from all directions, and I think we
  

23    could have seen some perspectives that would have
  

24    given the -- the P&Z some pause as to what the
  

25    appearance of bulk, flatness, scale, and compatibility
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 1    with the neighborhood is.
  

 2                And -- and I think you guys get it.  You
  

 3    know, if I had my druthers, I'd have moved the story
  

 4    poles into a location that were a little more telling,
  

 5    but even the story poles, as they sit today,
  

 6    are -- are pretty obvious.
  

 7                At the last hearing, Mr. Carr said, you
  

 8    know, "The" -- "Yeah.  The guy next door to me on the
  

 9    north property line never offered to compromise,"
  

10    which wasn't true.
  

11                So I sent them an e-mail.  And I was able
  

12    to get his partner on the phone, Mr. Puvolka
  

13    [phonetic], and I said, "Hey.  Why don't we both set
  

14    back 5 feet?  I'll put it in a deed restriction and
  

15    step back a little more.  You know, I think it'd be
  

16    better for the community, and I'm happy to take the
  

17    same reduced-bulk requirement on my side now, even
  

18    though I don't have any idea when I'm going to build
  

19    in the future."
  

20                And he said he thought it was worth
  

21    discussion, but there was never a return phone call
  

22    after the initial discussion.  I still think there's
  

23    merit to that.
  

24                I think a -- I think a 7-inch setback and
  

25    whoever owns my property or myself building to the
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 1    property line with a -- a little, skinny gap in there
  

 2    is just a -- you know, that's a good way to catch
  

 3    leaves and junk and stuff off the roof.  So the fact
  

 4    that they went 7 inches -- it might as well be on the
  

 5    property line.
  

 6                I -- I do think that they've done -- made
  

 7    some attempt to change the relief, but it's
  

 8    really -- you know, the relief in 7 inches is only 7
  

 9    inches of relief.
  

10                The -- the north -- the north wall is one
  

11    problem.  I also have a real problem with the elevator
  

12    shaft, which isn't shown in many of these depictions.
  

13    But I believe the intent of protrusions through the
  

14    roof and -- and through the height -- height -- above
  

15    the height limit is meant for chimneys and mechanical
  

16    and vents and things like that.
  

17                And although an elevator shaft
  

18    is "uninhabited," it sticks up -- I don't know exactly
  

19    how much higher above the roof, but it is very, very
  

20    visible.  And the elevator shaft benefits one
  

21    occupant, which is the penthouse, which means the
  

22    entire town gets to look at this protrusion on already
  

23    a large building for the benefit of one occupant
  

24    because they don't want to walk up the stairs.
  

25                We happen to be doing a project on the
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 1    east side of Seattle with multiple roof decks.  We
  

 2    don't send the elevator through the roof.  It's just
  

 3    inappropriate from a design perspective.
  

 4                So that's kind of a small comment.
  

 5                I believe -- excuse me -- I believe that
  

 6    it's incumbent upon you now, even though the process
  

 7    is a little ass-backward, to either continue or deny.
  

 8    I really do.  I don't believe it passes the
  

 9    design-review criteria.  It's not compatible with the
  

10    neighborhood.
  

11                You would have really seen it if we got a
  

12    3D model.  Go put yourself in the 3D down in front of
  

13    The Kneadery and look up and have it spin and look
  

14    around, not look from a cherry-picker view from above
  

15    the top.  That's a whole-different look; right?
  

16                So I think it's incumbent upon you to at
  

17    least continue it so we can get a better project
  

18    before it's built.  You know, there's still snow on
  

19    the ground.  I think we can make more progress.
  

20                Or I think it's incumbent upon you to deny
  

21    and send a message that this was the wrong location
  

22    for a double-FAR -- a 1.0 to -- to a 2.0 -- on a
  

23    5,500-foot [sic], flat lot one block from Main Street
  

24    and one block from Sun Valley Road in a neighborhood
  

25    that is already smaller in scale.  It's just the wrong
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 1    place.  There may be an appropriate place within the
  

 2    community, but that's not it.
  

 3                So I hope you can get the process back on
  

 4    track, and I hope we can make this project fly with a
  

 5    little -- with a little more work.
  

 6                And I appreciate your time.
  

 7          CHAIRMAN MORROW:  Thank you.
  

 8                Other public comment in the room?
  

 9          PAM COLESWORTHY:  Pam Colesworthy, for the
  

10    record.  And I, for the most part, disagree with
  

11    Mr. Hutchinson.
  

12                I cannot speak to the FAR exceedance and
  

13    the process and what discussions were happening with
  

14    City Council versus you and -- you'll have to work
  

15    that through, but this current iteration of this
  

16    building is the best one we've seen yet, and I think
  

17    the applicant has tried to give the City everything
  

18    that the City wants.
  

19                So I think it's very attractive and that
  

20    you ought to go ahead and approve it because the mass
  

21    and scale is happening all over this town.  You go
  

22    quadrant by quadrant and look around and see the
  

23    buildings that you have already approved.  You have
  

24    set the precedent.
  

25                And if you want the vibrancy and people in
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 1    the core and -- and retail and to accommodate the
  

 2    parking and all the things that you want, you have no
  

 3    place to go but up.
  

 4                So I strongly encourage you to approve
  

 5    this, and I -- from what I'm hearing is -- it complies
  

 6    with everything.  And I'm -- I'm sorry that the
  

 7    neighbor to the north doesn't like the wall, but the
  

 8    wall looks better than ever.  And at a certain point,
  

 9    that, too, shall be developed and it will be big.  And
  

10    that's the nature of how this town is going to evolve.
  

11    It's just the nature of life.
  

12                Thank you for your consideration.
  

13          CHAIRMAN MORROW:  Thank you.
  

14                Other public comment in the room?
  

15                Seeing none.  I will close -- and -- and
  

16    none online?
  

17          UNIDENTIFIED SPEAKER:  There is no public
  

18    comment online, sir.
  

19          CHAIRMAN MORROW:  I will close public comment,
  

20    and we can go to -- oh, okay.  One more.
  

21          MORGAN LANDERS:  Well, we do have -- so Mike
  

22    Carr is the property owner.
  

23          CHAIRMAN MORROW:  Oh, so --
  

24          MORGAN LANDERS:  There is an opportunity for
  

25    them to --



Audio Transcription - Hearing - February 28, 2023
P22-035 / P22-035A  -  200 N Leadville Avenue

29

  

 1          CHAIRMAN MORROW:  -- the applicant.
  

 2          MORGAN LANDERS:  -- kind of respond to --
  

 3          CHAIRMAN MORROW:  Okay.
  

 4          MORGAN LANDERS:  -- the public comment.  So
  

 5    either himself or Nicole could respond to what --
  

 6          CHAIRMAN MORROW:  Okay.  So we'll --
  

 7          MORGAN LANDERS:  -- [unintelligible].
  

 8          CHAIRMAN MORROW:  We'll put you in the applicant
  

 9    section there and --
  

10          MORGAN LANDERS:  Well, no.  What I mean is that,
  

11    if we are closing public comment --
  

12          CHAIRMAN MORROW:  Yes.
  

13          MORGAN LANDERS:  -- the next step in the process
  

14    is their response.
  

15          CHAIRMAN MORROW:  Okay.
  

16          MORGAN LANDERS:  Yeah.
  

17          CHAIRMAN MORROW:  So if you guys would --
  

18          MIKE CARR:  [Unintelligible] if we can go
  

19    together.  It's -- it's a pretty big project, but --
  

20          CHAIRMAN MORROW:  Please state your name for the
  

21    record.
  

22                Thanks.
  

23          MIKE CARR:  Mike Carr.  I'm the developer.
  

24                And one of the things -- the last time we
  

25    were here and we went through it -- and I might ask to
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 1    bring up some more photos, but -- is -- you talked
  

 2    about vision and -- of what the city would look like.
  

 3                And, to me, the vision of a
  

 4    1,300-square-foot house built in 1940 in the Community
  

 5    Core that has no retail, has no housing, has nothing
  

 6    that you're wanting to achieve, ultimately, that's not
  

 7    the vision in -- at least in my opinion.
  

 8                And so the changes we made -- oh, excuse
  

 9    me -- all the way around, from the back of the
  

10    building to the front of the building, et cetera, have
  

11    been immense, from the Juliette balconies, to the
  

12    flowers, to the -- to the rounded windows, to the
  

13    overhangs, to the change in relief on the roof.
  

14                When you go to the north wall, the change
  

15    of the bottom of the first floor -- if you look at
  

16    that, we wrap that material around so it actually
  

17    looks like it's the building itself by itself.
  

18                And then you go above it, the next two
  

19    floors, and it's bricked-in windows that looks like,
  

20    "Maybe that building was built in the '30s, and
  

21    someone bricked-in the windows," et cetera.
  

22                You go further down, and you have the
  

23    trellises -- okay? -- which then
  

24    cover -- there -- that -- that cover the roof.
  

25    They'll come from the top and the bottom.  And if you
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 1    go -- I mean, we do have a 3D -- essentially,
  

 2    but -- but if you go to these views here,
  

 3    that's -- that's like with no trees, but that's not
  

 4    how the building exists.
  

 5                If you go to the winter view, this
  

 6    is -- this is how it looks.  That's the building.
  

 7    Those two trees do exist, and there's three aspens
  

 8    behind it so that, if you go to the summer
  

 9    view -- you're in the summer.  You can't even see the
  

10    building.
  

11                And so this whole idea -- you can't see
  

12    it -- you can't -- you do look at the building, I'm
  

13    sure, from Dave's house; okay?  That's a reality.  But
  

14    when you get the streetscape, when you get to the view
  

15    you're talking about, you don't look at it.
  

16                Then if you go to the front of the
  

17    building, which -- you know, Dave talks about a 5-foot
  

18    setback, but a 5-foot setback of the building changes
  

19    your parking.  And now you can't park the building
  

20    because the back of the building, which we covered a
  

21    long time ago -- about all the things you have to put
  

22    in the back of the building, the park -- or the
  

23    parking, the garbage, the elevator -- the elevator,
  

24    the stairwell.
  

25                You -- you start -- you take away from the
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 1    beauty of the inside of the building.  Even if you
  

 2    went to the outside, the flow of the building
  

 3    completely gets kind of discombobulated, for lack of a
  

 4    better word.  So for us, this building is old school.
  

 5    It's timeless.
  

 6                That north wall, if I go back to
  

 7    it -- because I think the north wall is like
  

 8    everybody's hot -- I don't think anybody disagrees
  

 9    that the building looks -- the other ways -- but if
  

10    you -- excuse me -- but if -- I mean, that's how the
  

11    north wall looks without the aspen -- I mean, that's
  

12    how it would look with no trees.
  

13                But the bottom -- the bricked-in windows,
  

14    the change in brick, the change of material in the
  

15    bottom -- when you walk on the sidewalk, you don't
  

16    look back 80 feet.  You probably catch the first
  

17    40 feet of the building.  And so we cover the first
  

18    50, 60 percent of the building with the look of a
  

19    building that exists with windows, material, and the
  

20    trellis to meet the -- you know, to make it -- break
  

21    it up on the green side.
  

22                So I -- I mean, it's pretty, dang
  

23    nice-looking.  It's a zero-lot-line Code.  We think
  

24    you should approve it today.
  

25                Do you have anything else to say?
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 1          NICOLE RAMEY:  I do.
  

 2          MIKE CARR:  Yeah.  Okay.  I'm sorry.
  

 3          NICOLE RAMEY:  I did also want to respond to the
  

 4    comments about the elevator.
  

 5                Once again, we are not asking for any
  

 6    height variances.  The elevator height meets the Code.
  

 7    The Code is 10 feet above the parapet height, and our
  

 8    parapet height is within the Code.  Therefore, we are
  

 9    meeting the requirements for elevator height.
  

10                And then, also, the comment about it only
  

11    being used by the penthouse is erroneous.  It would be
  

12    for three of the residential units.
  

13                And that's --
  

14          CHAIRMAN MORROW:  Thank you.
  

15          COMMISSIONER CORDOVANO:  Question --
  

16          CHAIRMAN MORROW:  Yeah, please.
  

17          COMMISSIONER CORDOVANO:  -- for the applicant,
  

18    Nicole.
  

19          NICOLE RAMEY:  Yes.
  

20          COMMISSIONER CORDOVANO:  Have you considered
  

21    using either -- the smaller units as community housing
  

22    instead of paying the in-lieu fee?
  

23          NICOLE RAMEY:  Yes, we have.
  

24                We were told that the lower-level unit was
  

25    a no-go for being in the affordable-housing pool.  And
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 1    then, as we added the second 749-square-foot unit
  

 2    during the process -- we -- I -- you know, I guess
  

 3    that's a -- that's a discussion, but it's more about
  

 4    adding it [unintelligible] to the pool.
  

 5          COMMISSIONER CORDOVANO:  And -- thank you.
  

 6                And what is the top-floor penthouse's new
  

 7    size with the reduced massing?
  

 8          UNIDENTIFIED SPEAKER:  [Unintelligible].  I'm
  

 9    looking at 35.
  

10          NICOLE RAMEY:  Yeah.  [Unintelligible].
  

11                3,505 net.
  

12          COMMISSIONER CORDOVANO:  Thank you.
  

13          CHAIRMAN MORROW:  Other questions?
  

14          COMMISSIONER CORDOVANO:  Another question for
  

15    staff.
  

16          CHAIRMAN MORROW:  Yeah, we closed the public
  

17    comment.  Yeah, I closed public comment.
  

18                Sorry.  Go ahead, Spencer.
  

19          COMMISSIONER CORDOVANO:  A question for staff,
  

20    but if anybody has anything else for the applicant
  

21    while she's here...
  

22          CHAIRMAN MORROW:  Go ahead.
  

23          COMMISSIONER CORDOVANO:  What's the in-lieu
  

24    payment for this project?
  

25          MORGAN LANDERS:  I will look that up.  I think
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 1    it was in the original staff report, but I'll find
  

 2    that and get back to you.
  

 3          COMMISSIONER CORDOVANO:  [Unintelligible].
  

 4          UNIDENTIFIED SPEAKER:  $411,000.
  

 5          CHAIRMAN MORROW:  Okay.  Thank you.
  

 6                Other questions --
  

 7          COMMISSIONER CORDOVANO:  Keeps you up at night.
  

 8          CHAIRMAN MORROW:  -- for staff?
  

 9          COMMISSIONER CORDOVANO:  Keeps you up at night.
  

10          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

11          CHAIRMAN MORROW:  No other questions for staff
  

12    or the applicant?
  

13          VICE CHAIRMAN MOCZYGEMBA:  I have a question for
  

14    the applicant.
  

15                I -- I think we covered this before, but
  

16    we covered it in detail in a previous meeting.  The
  

17    brick here -- is the intention that it will be a -- a
  

18    full brick to achieve the brick detailing; correct?
  

19          NICOLE RAMEY:  And that is part of the
  

20    reason -- the 7 inches is not -- is not empty space.
  

21    7 inches is really to allow for full brick detailing,
  

22    utilizing full-sized bricks, to be offset from each
  

23    other and achieve that -- call it that "traditional"
  

24    definition of relief on the building.
  

25          VICE CHAIRMAN MOCZYGEMBA:  And then has there
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 1    been any discussion with the adjacent property owner
  

 2    regarding plantings for the trellis?  I think you had
  

 3    mentioned that there is a possibility that the
  

 4    plantings could all come from the rooftop.
  

 5          NICOLE RAMEY:  Correct.
  

 6          VICE CHAIRMAN MOCZYGEMBA:  Okay.  Great.
  

 7                Thanks.
  

 8          CHAIRMAN MORROW:  Tim, do you have --
  

 9          COMMISSIONER CARTER:  No.
  

10          CHAIRMAN MORROW:  Susan?
  

11          COMMISSIONER PASSOVOY:  Yes, I -- since the
  

12    original application precedes my tenure on the
  

13    Commission, I just wanted to get a little
  

14    clarification on the procedure.
  

15                I know that we have -- because of
  

16    the -- the order in which the FAR Exceedance Agreement
  

17    was done -- I guess, created -- I'm not quite sure
  

18    what the right word is -- but, you know, some
  

19    consternation, that we have advise -- so -- advised
  

20    that we don't want to -- want this to happen again; is
  

21    that correct?
  

22          MORGAN LANDERS:  That's correct.
  

23                So this -- there was quite a bit of
  

24    history of kind of how we were doing the sequence of
  

25    FAR exceedance agreements.  This very project actually
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 1    instigated a comprehensive policy discussion with the
  

 2    Planning and Zoning Commission and City Council.
  

 3                So just to kind of recap where that
  

 4    landed -- is that -- moving forward, if an applicant
  

 5    is coming forward with either on-site, off-site, or an
  

 6    in-lieu payment that meets kind of their by-right
  

 7    options, the FAR exceedance agreements won't go to
  

 8    City Council until after the Planning and Zoning
  

 9    Commission makes their recommendation on -- on design
  

10    review.
  

11                The only caveat to that is that, if an
  

12    applicant is requesting, basically, an alternative
  

13    mitigation -- which is provided for in the Code, but
  

14    is only allowed by City Council approval -- what we
  

15    decided and what the Planning Commission seemed to be
  

16    okay with, was that we would go to the Planning
  

17    Commission for an initial -- or to the City Council
  

18    for an initial discussion, no approval of an FAR
  

19    exceedance agreement comes through the Planning and
  

20    Zoning design-review process, and then follow that
  

21    with approval of the FAR exceedance agreement after
  

22    the P&Z design-review process.
  

23                So that is what we are following for all
  

24    projects moving forward, but this project was the kind
  

25    of instigator of that policy discussion.
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 1          COMMISSIONER PASSOVOY:  So going forward, we
  

 2    will have sort of a 360 process?
  

 3          MORGAN LANDERS:  Yes.  Yes, you sure will.
  

 4                And -- and just to kind of clarify.  We
  

 5    have -- and -- and, also, I just want to make sure
  

 6    because I think, Tim, you may have missed some of the
  

 7    earlier discussion in one of the earlier meetings as
  

 8    well.
  

 9                We have received kind of a legal
  

10    determination from the City's Legal Department that
  

11    the conditions that are placed on that FAR Exceedance
  

12    Agreement do not prejudge the Commission for making
  

13    their decision on design review.
  

14                There's a lot of conditions of that
  

15    agreement that says, "If something changes, this is
  

16    how it happens," so it does not lock you all in for a
  

17    prejudged approval of the project.  You still have
  

18    full reign to make your decision, based on the
  

19    design-review criteria.
  

20          COMMISSIONER PASSOVOY:  On the -- on the merits
  

21    of the building, these are the design review --
  

22          MORGAN LANDERS:  Correct.
  

23          COMMISSIONER PASSOVOY:  All right.  Then my
  

24    second clarification -- oh, please don't have
  

25    forgotten it already.
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 1                Can I come back?
  

 2          CHAIRMAN MORROW:  Yeah, you can come back to it.
  

 3          COMMISSIONER PASSOVOY:  Can I reserve --
  

 4          CHAIRMAN MORROW:  We can --
  

 5          UNIDENTIFIED SPEAKER:  Excuse me.
  

 6    [Unintelligible] you a moment.
  

 7          CHAIRMAN MORROW:  We will -- yes.  Okay.
  

 8                Spencer?
  

 9          COMMISSIONER CORDOVANO:  Is there any way
  

10    we -- considering open up -- opening back -- public
  

11    comment?
  

12          CHAIRMAN MORROW:  Generally, I wouldn't.
  

13                Do you have a specific -- do we have a lot
  

14    of public comment that --
  

15          COMMISSIONER CORDOVANO:  No, I think just --
  

16          CHAIRMAN MORROW:  -- [unintelligible]?
  

17          COMMISSIONER CORDOVANO:  Well, somebody else
  

18    wanted to comment.  I'm --
  

19          CHAIRMAN MORROW:  Morgan?
  

20          MORGAN LANDERS:  Generally, what I recommend is
  

21    that we always reopen public comment if there's been
  

22    new information provided.
  

23          CHAIRMAN MORROW:  Okay.
  

24          MORGAN LANDERS:  So if there's new information
  

25    that you all felt the public was not aware of --
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 1          CHAIRMAN MORROW:  I'm happy to --
  

 2          MORGAN LANDERS:  -- you know, you could.  It --
  

 3          CHAIRMAN MORROW:  I'm happy to do it --
  

 4          MORGAN LANDERS:  It's really up to --
  

 5          CHAIRMAN MORROW:  -- on Spencer's request.
  

 6          MORGAN LANDERS:  -- your discretion.
  

 7          COMMISSIONER CORDOVANO:  I'm -- I'm inclined to
  

 8    hear it.
  

 9          CHAIRMAN MORROW:  I'm happy to do it.
  

10                So thank you, Nicole.
  

11                So temporarily, we will reopen public
  

12    comment.  If we have comment, please step to the
  

13    microphone and state your name for the record.
  

14          JEFF SWANSON:  Jeff Swanson [phonetic].  I've
  

15    been a resident here for a bit.
  

16                The one thing I think has been overlooked
  

17    is the retail, and the fact is that -- I'm over there
  

18    a lot.  I'm helping out the owner with some of the
  

19    planning and some of the reviews.  This is pretty much
  

20    a dead area over there in regards to foot traffic.
  

21                I would think that 1,300 feet [sic] of
  

22    retail -- but I hope I'm not getting off base -- kind
  

23    of makes a circle because you have Atkinsons' area and
  

24    what's going on over there, you have Main Street,
  

25    which has some amount of retail, but the south side of
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 1    town, there -- I see no retail there.
  

 2                And I'm only bringing that to the point as
  

 3    an observer of what's -- walking around there.
  

 4    There's no real interaction.  It's a pretty dull side.
  

 5                So I will stay out of the elevator, and
  

 6    I'll stay out of the -- although, I think that north
  

 7    wall looks great.
  

 8                One fact -- and you probably are going to
  

 9    want to "boo" me out.  I spend a lot of -- spend a lot
  

10    of time in Seattle development.  North walls or blank
  

11    walls in Seattle are almost always cement block.  And
  

12    I look at these things, and I think to myself, This is
  

13    really ugly.  I come back, and from -- and -- in
  

14    building, and all of a sudden that north wall is
  

15    absorbed into the neighborhood.  That's just from
  

16    a -- a point of view from my end.
  

17                But I think the retail aspect of -- but
  

18    introducing that is important -- the walking
  

19    community.
  

20                Thank you.
  

21          CHAIRMAN MORROW:  Thank you.
  

22                Any other -- not seeing any.
  

23                I will -- back here -- I'll go -- I'll
  

24    close public comment, and we can go to deliberation or
  

25    any other questions.
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 1          COMMISSIONER CORDOVANO:  Yeah.  I don't know.
  

 2    I -- to respond to the -- you know, this
  

 3    whole -- everything is -- is -- first off, I would
  

 4    like to thank the applicant.  I know it's a big lift,
  

 5    and it's a lot of investment financially and mentally
  

 6    to invest in our town.
  

 7                And I appreciate a lot of this building.
  

 8    I really appreciate the nod to smaller retail areas,
  

 9    whether or not they're still potentially able to be
  

10    rented by one person much longer -- larger.  I
  

11    appreciate the look.  I appreciate coming back here
  

12    time and time again.
  

13                However, at the end of the day, I'm just
  

14    not behind it for a few reasons.  I feel like it
  

15    doesn't meet the character of the neighborhood.  I
  

16    feel like it further defines the character of the
  

17    neighborhood.
  

18                I feel like there's a lot of other ways
  

19    this building could have met a 2.0 floor area ratio
  

20    and not maxed height and not maxed elevator shafts.
  

21    And I have been known to vote against any top-floor
  

22    penthouse with a hot tub on top that maxes out the
  

23    height for those reasons.
  

24                I think a building with 10-to-12-foot
  

25    ceilings and community housing in it, instead of
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 1    the -- paying the in-lieu fee, would do a lot more for
  

 2    the town.  We've been pushing everyone to develop
  

 3    community housing, rather than pay the fee time and
  

 4    time again on this Commission.
  

 5                I think, you know, in regard to the public
  

 6    comment in the back, I also think Mike's a great guy.
  

 7    I see him around all the time at all the local
  

 8    watering holes and skiing and out in the woods, and we
  

 9    don't evaluate who's doing the project.  It's not a
  

10    personal thing.  We give the same level of agita to
  

11    anyone, be it out-of-town developers or locals.
  

12                And quite frankly, I need to remove my
  

13    bias from my decision -- that two of my neighbors in
  

14    an apartment building that will not last are neighbors
  

15    of condos that have been bought and sold by this
  

16    development team and kicked out of their places before
  

17    their leases were up in the precursing years.  So I'm
  

18    removing that bias in both aspects from my decision.
  

19                And I don't think it's critical housing at
  

20    all.  I think it's housing that is large, too tall,
  

21    and, honestly, housing without a view of the northern
  

22    realm that they're missing by not having windows
  

23    there.
  

24                I appreciate the Building Code and the
  

25    Fire Code when they need it.  When Dirty Little
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 1    Roddy's burnt down and that was in a position that
  

 2    they needed to -- brick walls, lot line to lot line,
  

 3    we saw why they do that.  But I think there's a
  

 4    million other ways to get to a 2.0 floor area ratio.
  

 5                And the undulation of the north wall has
  

 6    been very minimally reduced time and time again.  And
  

 7    while it does look good, I've got my concerns about
  

 8    the safety of the public, walking under all these
  

 9    potential areas for cornice, whether they're melted or
  

10    not, with the sidewalk extensions.
  

11                And that's where I stand.
  

12          CHAIRMAN MORROW:  Thank you.
  

13                Susan, I think you've remembered your --
  

14          COMMISSIONER PASSOVOY:  I did remember my other
  

15    point.  It's really a -- basically a small one, but I
  

16    just -- it's sort of a correction.
  

17                We discussed asking for a 3D CAD model or
  

18    something, but I think that we let that go by the end
  

19    of the meeting.  I don't think it was a requirement.
  

20    It would be nice to have, but we got talked out of it,
  

21    as I recall.
  

22          CHAIRMAN MORROW:  I'm not sure if that was this
  

23    or the hotel, but I think that the -- the concept is,
  

24    "Did this" -- "did what we see here show the massing,
  

25    as compared to the neighborhood?"  And sometimes it
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 1    does, and sometimes it's a little skewed to look
  

 2    better than it could.
  

 3                But I think we've all been to this site
  

 4    enough to know what a difference it's going to make in
  

 5    the -- in the sense of size on that side.  But, you
  

 6    know...
  

 7          COMMISSIONER PASSOVOY:  I -- I'm very
  

 8    sympathetic to most of Spencer's comments.  And I
  

 9    also, however, am sympathetic to -- yes, this
  

10    building, in a sense, does set an -- a precedent for
  

11    how that area will be developed as we go forward over
  

12    the next 10 years.
  

13                And I keep saying that the town is
  

14    growing, the town will grow, and we are in charge of
  

15    managing how that growth occurs.  We can't stop it,
  

16    but we can get the best we can as it grows and make
  

17    sure that it is providing aesthetic growth and useful
  

18    growth.
  

19                And this is where I'm -- I'm sympathetic
  

20    with Spencer's comments, that I just wish we could get
  

21    more housing out of these projects that are being
  

22    built and -- not orienting them toward people who
  

23    don't spend -- who don't live here.
  

24                They live here occasionally, but they are
  

25    not full-time residents -- residents of the city.  And



Audio Transcription - Hearing - February 28, 2023
P22-035 / P22-035A  -  200 N Leadville Avenue

46

  

 1    I realize that that is out of the bounds of the
  

 2    purview of this Commission, but it feeds my prejudice
  

 3    about how the change is managed.
  

 4                In terms of design review, I think this is
  

 5    a gorgeous building.
  

 6          CHAIRMAN MORROW:  Thank you.
  

 7                Brenda.
  

 8          VICE CHAIRMAN MOCZYGEMBA:  Yeah.  I don't have
  

 9    too much to say.
  

10                I appreciate the applicant team in
  

11    responding to all the feedback that's been given
  

12    throughout the last several meetings.
  

13                I think it's a mistake to, you know, not
  

14    be forward-thinking enough in trying to, you know,
  

15    force this building to be smaller to meet its other,
  

16    you know, non-conforming neighbors, essentially.
  

17    It -- it -- it's a hard spot to be in because, I
  

18    think, it's been acknowledged that, you know, this
  

19    would be an otherwise dead corner of town, but I see
  

20    that more as an opportunity, rather than down-playing
  

21    the highest and best use that this property could
  

22    become.
  

23                We -- you know, we can argue all day long
  

24    what -- you know, what the benefit of these
  

25    condominium units are going to be to the town, but I
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 1    think, in regards to the current Code language, you
  

 2    know, the -- the applicant has responded to what's
  

 3    allowable in -- in a nice fashion.
  

 4                And so that's my opinion.
  

 5          CHAIRMAN MORROW:  Thank you.
  

 6                Tim.
  

 7          COMMISSIONER CARTER:  The -- the sort of -- it
  

 8    feels like there's a -- a conflict or a -- a -- sort
  

 9    of a push/pull that's going on in town around the size
  

10    of buildings that are getting developed, and it seems
  

11    to be manifesting itself in this project.
  

12                This -- you know, this lot right on -- I
  

13    mean, this -- this block borders Sun Valley Road, and
  

14    it's one block off of Main Street.  This isn't out on
  

15    the outskirts of town somewhere.  This is, you know,
  

16    arguably right downtown, but it's a part of town that,
  

17    for one reason or another, hasn't seen a lot of
  

18    growth.
  

19                And, you know, this is -- this -- this
  

20    project -- you know, the -- right across the alley
  

21    from this is the CenturyLink building, which is
  

22    a -- sort of an odd, small black hole of a building
  

23    that really doesn't -- I mean, it's a communication
  

24    node for town, I guess, but it really contributes
  

25    nothing to the streetscape of town at all.  And I
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 1    don't know if that's kind of contributing to why this
  

 2    corner's -- why -- why this corner has been dead or
  

 3    not.
  

 4                It's not dead, but, you know,
  

 5    isn't -- doesn't have the same sort of street vibrancy
  

 6    that Leadville does as you go further north.
  

 7                There's an empty parking lot across the
  

 8    street from -- across the street from it, towards Main
  

 9    Street.  You know, that's like -- I imagine that's
  

10    going to get developed some time soon.
  

11                So this -- the development of this corner
  

12    is -- is sort of an opportunity to extend that
  

13    streetscape of downtown in a direction that really
  

14    seems to make a lot of sense.  You know, we're just a
  

15    block off of Main Street.  The connection from Main
  

16    Street, you know -- or over by where -- where Rico's
  

17    used to be in Chapter One, you know, connecting to Sun
  

18    Valley Road along here, I -- I think, is a -- is a
  

19    real potential addition to the -- to the streetscape
  

20    of town.
  

21                And this building kind of helps set that
  

22    corner.  So there's a -- there's a lot of value to it.
  

23    There's retail on that downstairs.  And so in that
  

24    sense, you know, I think this -- this -- this building
  

25    can -- can really contribute to some -- to an
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 1    improvement to -- to downtown.
  

 2                The -- the question that seems to be -- or
  

 3    the conflict that seems to be -- is -- is -- you know,
  

 4    "Is three story" -- "is a three-story building
  

 5    appropriate in this location?"  It certainly stands
  

 6    out, compared to the development that's
  

 7    there -- that's currently there now.
  

 8                And I guess the appropriateness of this
  

 9    building here depends on, you know, what's going to
  

10    happen with development in town in the future.  You
  

11    know, is -- is the -- is development -- you know, is
  

12    this what's going to happen?
  

13                And if we force it -- or if -- if we -- if
  

14    we force a smaller building into here, is it, then,
  

15    eventually going to look out -- out of scale with the
  

16    buildings that eventually come up around it, or -- or
  

17    if we allow this building, are we then -- are we then
  

18    sort of creating that -- are we sort of incentivizing
  

19    that large development to happen?  It's for -- I guess
  

20    it's sort of chicken-or-the-egg.
  

21                You know, my -- I -- I suppose it would be
  

22    easier to have a two-story building developed here
  

23    because there'd be less conflict, so it's hard to be
  

24    in a position to -- to just make this decision.
  

25                You know, my sense is that -- my -- my
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 1    kind of gut -- is that downtown is where this kind of
  

 2    development needs to be, one block off of Main Street,
  

 3    one block off of Sun Valley Road.
  

 4                You know, as jarring as a -- it -- sort of
  

 5    a -- it's a conflict to the buildings that are there,
  

 6    but it doesn't -- it feels like this development's
  

 7    sort of inevitable, certainly at the scale we've been
  

 8    going the last few years.  It -- it feels like this is
  

 9    where we're headed.
  

10                I appreciate the improvements to the north
  

11    wall.  I -- I mean, I -- I really think
  

12    those -- those -- recessed, bricked-in-window look
  

13    is -- is a good -- a good -- a good solution for that.
  

14    It's tricky to invest a lot in a wall that -- you
  

15    know, there's a good chance that that is going to get
  

16    developed over at some point.
  

17                A couple comments about the -- about the
  

18    facade -- you know, one of the things I hoped we -- I
  

19    couple of things I hope we address in the Code rewrite
  

20    that we do is this sort of focus on -- on undulation
  

21    everywhere.  There's a previous iteration of this
  

22    building on the -- is it 2nd Street? -- view that
  

23    shows this sort of brick cornice-work over the top of
  

24    the white stone.  That's, I think, much more
  

25    attractive.
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 1                And, you know, we forced this building to
  

 2    put in -- add -- add sort of -- add a -- I think it's
  

 3    a -- a -- like a steel-fascia-overhang wall and a
  

 4    break in the parapet, and -- and I -- just for
  

 5    the -- you know, for the sake of undulation and -- and
  

 6    relief.  And I think the religion of undulation
  

 7    of -- is -- I would like -- I'd like to address in the
  

 8    next -- in the Code rewrite.
  

 9                And then I also think we should look at
  

10    elevator overruns.  I understand that, you know, the
  

11    way this is designed is what's allowed by Code, but do
  

12    we really need to have elevators going to the roof?
  

13    What -- what is the reason why elevators are going to
  

14    the roof?  So if we can address that because
  

15    it -- elevator overruns require so much additional
  

16    height over the allowable roof.
  

17                We ran into it in the hotel.  Why is it
  

18    that we're -- why are there elevators going to the
  

19    roof, and must we allow those?  Because they really do
  

20    add a significant amount to sort of the agreed-upon,
  

21    allowable height of the building.
  

22          CHAIRMAN MORROW:  All right.  Go ahead.
  

23          VICE CHAIRMAN MOCZYGEMBA:  Tim, thanks for
  

24    adding that on the elevator overrun.  That's one thing
  

25    I forgot to mention, but I would agree.
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 1                In our rewrite, I think we need to clarify
  

 2    what -- what that allows because these things continue
  

 3    to come up as kind of warts on the top of the
  

 4    building.  But I think they still take away -- while
  

 5    it's not viewed from the street, I think, from afar,
  

 6    they're going to take away someone's view at -- at
  

 7    some point.
  

 8          CHAIRMAN MORROW:  So, yeah.  That -- I know we
  

 9    wanted to stay away from any kind of amendment or
  

10    anything as we go into the Code rewrite, but
  

11    I'm -- I'm of the same now.
  

12                This is two times in a row that we've come
  

13    up with -- we're fighting about height to keep the
  

14    city low, and then there's this 10-foot thing on top
  

15    that, you know, totally destroys it.  Even though you
  

16    can't see it from the street, it -- you -- you know,
  

17    it's not 42.  It's 52 now.  And so
  

18    it -- it -- it -- it's allowed, but I'd like to get
  

19    rid of it.
  

20                If they've got to dig it at the bottom
  

21    into the ground to get that space to put the
  

22    stuff -- whatever they need, but I'm -- I'm in -- in
  

23    firm favor of getting rid of this or -- or making it
  

24    so that -- clearly, someone said they do it in
  

25    Seattle, and they were -- they can make it even with
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 1    the roof or build the roof over it.
  

 2                I think we need to address this before
  

 3    it -- as the buildings get bigger, before we have a
  

 4    bunch of 52-foot -- you know, on one building, it may
  

 5    not matter.  On 10, it may start to look like they're
  

 6    all really large buildings.  So I think that's more of
  

 7    an urgent concern as we go forward.
  

 8                More to this point, I'm hoping -- well,
  

 9    first off, my first question was going to be, "Did
  

10    they talk to the neighbors?"
  

11                One of the pictures they show has a bunch
  

12    of like aspens on the side.  I like that view, but
  

13    you're not getting that with 7 inches.  You know, I
  

14    like the 5-foot setback and the ability to put windows
  

15    and have a northern view like Spen [phonetic] said.
  

16    But, again, that didn't seem to go anywhere, you know,
  

17    having the neighbors do that.
  

18                I agree with Tim on this being an
  

19    activation of this corner.  I guess, as much as I hate
  

20    it, what we're going to see is this corner and the
  

21    Vintage corner going to the level -- to the limit, 42
  

22    or 35.
  

23                And then, next -- across the street, you
  

24    have the two historic houses.  And so you're going to
  

25    see some kind of stepdown no matter what over there
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 1    with Chapter One and the two houses and -- and even
  

 2    the real-estate building on the corner is -- the
  

 3    builder's building -- Lee Gilman's building is one
  

 4    story.  So you're going to have that stepdown no
  

 5    matter what you do there.  I mean, it's -- I -- I just
  

 6    see that.
  

 7                And then as you go to the next block, you
  

 8    have Argyros, which is tall, and you have the blue
  

 9    building, which doesn't have any retail.  They seem to
  

10    have gotten rid of all their retail next to
  

11    Sister -- whatever that building was -- the Boulder
  

12    Building -- Boulder Building.  So --
  

13          MORGAN LANDERS:  Is that the one with Lloyd
  

14    Construction in it?
  

15          CHAIRMAN MORROW:  Yeah, it just has that now.
  

16          MORGAN LANDERS:  Two-story building?
  

17          CHAIRMAN MORROW:  Yeah.
  

18          MORGAN LANDERS:  Yep.
  

19          CHAIRMAN MORROW:  And then behind the block
  

20    on -- on the other side, they built a three-story kind
  

21    of condo -- townhouses over there, so it's -- it's
  

22    coming up.  So I'm with Tim that -- you know, this
  

23    will activate that corner, and we just have to find
  

24    some way to -- to blend it back down as you go to the
  

25    next block.  Hopefully, those -- those original houses
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 1    stay.
  

 2                Can the trellis get enough light, being on
  

 3    the north side, not getting a lot of light?  I
  

 4    just -- I'd hate to see a bunch of -- you know, just
  

 5    an empty trellis or a bunch of dead plants or -- or
  

 6    you guys constantly trying to put new plants in there
  

 7    so that it doesn't -- it's -- it's not so much a
  

 8    question, as it is just something that
  

 9    we're -- yeah -- that we'd like to -- that I'd like to
  

10    make sure we're keeping an eye on.
  

11                As anything else -- and you guys can tell
  

12    me to stop saying this, but this project gets better
  

13    and better.  And I'm sure if it took another two
  

14    years, it would get somewhere close to where Dave
  

15    wants it to be, and we would find a really great
  

16    project, but I think -- I think the process works.
  

17                We've -- I really like the addition to the
  

18    north wall of the bricked-in windows.  I think that's
  

19    a really clever solution that gives it some feel, more
  

20    than just color or murals or whatever.
  

21                And if we can get the trellis to work,
  

22    then it really kind of -- now you've kind of shrunk
  

23    that.  As -- again, as much as I'm with everyone
  

24    else -- it would be nice if buildings were
  

25    smaller -- this is what the Code says.  This is what's



Audio Transcription - Hearing - February 28, 2023
P22-035 / P22-035A  -  200 N Leadville Avenue

56

  

 1    going to get built in some of these places.  Look
  

 2    around town.  This is what's getting built.
  

 3                So I think they did a nice job of -- of
  

 4    limiting that, of stepping the building back more.
  

 5                I -- I like Tim's comment about the -- the
  

 6    religion of undulation, but I -- I think, right now,
  

 7    it's still important that we do it.  But we probably
  

 8    should address it so it doesn't get out of control.
  

 9                The elevator tower.  The trees on the
  

10    north.  The trellis.
  

11                And then you guys dealt with the legal.
  

12    So if it gets beyond us -- not our process.  I mean,
  

13    we would like the process to work properly every time,
  

14    but I didn't feel pressed to -- to say we couldn't
  

15    make it drink, and we keep trying to make it drink.
  

16    So we've actually done some work on -- on that side.
  

17                So all in all, I think it's -- you know,
  

18    again, if we had another six months, it would get
  

19    better and better, but that's not a -- always a
  

20    realistic thing.  I think it's gotten a lot better
  

21    through the process.  So that's where I am.
  

22                Susan.
  

23          COMMISSIONER PASSOVOY:  And the only thing I
  

24    wanted to add, which is -- I appreciate Tim's
  

25    observations.  It is difficult to be the first in the
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 1    hood to do something basically, radically different
  

 2    than what's around you, and that's why this is
  

 3    definitely the target of a lot of con -- community
  

 4    concern about direction.
  

 5                And I think that, if this is going to be
  

 6    the first one of several in this area, it's -- it's a
  

 7    nice one.  I mean, I think that the architect and the
  

 8    developer have come up with -- with a good -- a good
  

 9    compromise and -- within the boundaries of the Code
  

10    that we are required to work with.
  

11          CHAIRMAN MORROW:  Well, they might not have been
  

12    the first, but we rejected -- I don't know -- Tim
  

13    might have been here for this.
  

14                We rejected a project across the street
  

15    that was strictly -- strictly housing, with no
  

16    activation on the first floor.  And we were just
  

17    like, "It's" -- "It doesn't fit the neighborhood."
  

18    It -- so I could see, with retail on the first floor,
  

19    that project coming back, which was maybe not as bulky
  

20    as this, but was large.  And -- and you're probably
  

21    going to see that next door anyway.
  

22                So I -- you're right.  It -- it -- it was
  

23    hard for the first, and there would have been one
  

24    before, but we were like, "There's no way that we're
  

25    putting your front door on the street."
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 1                So, Spencer.
  

 2          COMMISSIONER CORDOVANO:  I just think -- you
  

 3    know, the development, by right, is 1.0, and the rest
  

 4    of this is discretionary, based on our review of the
  

 5    design criteria.
  

 6                And just because it looks pretty and meets
  

 7    the Code, I'd like to offer the perspective that it
  

 8    reaps every benefit of the Code to the maximum,
  

 9    without providing -- claiming vibrancy is great.  We
  

10    got a couple units out of it.
  

11                But then you look at the offices on Sun
  

12    Valley Road and Leadville, and there's about 20 units
  

13    in there, and the building's 24 feet tall.  And you go
  

14    around the clock there, and I think you get more of
  

15    that vibrancy, more tax, and more action from any
  

16    other building.
  

17                And I just think, whether or not the
  

18    Council already approved the FAR Exceedance Agreement,
  

19    I think it could still be achieved at 2.0, with a much
  

20    smaller and vibrant building.  And just because it
  

21    looks great, that doesn't mean we have to live with
  

22    it.
  

23          CHAIRMAN MORROW:  Thank you.
  

24                Anyone else?  Other comment?  Other
  

25    questions for staff?
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 1                Staff, anything else?
  

 2                Well, I'm happy to take a motion or
  

 3    continue deliberation, or if you guys need more
  

 4    time...
  

 5          COMMISSIONER CORDOVANO:  I mean, I'd --
  

 6          CHAIRMAN MORROW:  Continue the --
  

 7          COMMISSIONER CORDOVANO:  We've -- we've been in
  

 8    here three, four times on an application that came
  

 9    through for the one-hit wonder.  He got stopped in his
  

10    tracks.  I'd hate to stop it all the way in its
  

11    tracks.  I'm not sure if that motion would be seconded
  

12    or further supported.
  

13                But I think, for me, 411k to the in-lieu
  

14    fund for a building that maxes out -- everything
  

15    out -- and we've asked time and time again for more
  

16    undulation on the wall.  The property owner, the
  

17    adjacent property owners, they've all talked about
  

18    solutions that haven't been achieved.
  

19                I'm not in favor.
  

20          CHAIRMAN MORROW:  Thank you.
  

21                Other comments or anyone persuaded to
  

22    accept Spencer's motion, that you could...
  

23          COMMISSIONER CORDOVANO:  I kind of want to hear
  

24    what everyone else is thinking.
  

25          VICE CHAIRMAN MOCZYGEMBA:  I appreciate those
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 1    comments that -- I -- I think it's going to be
  

 2    unanimous around the table here -- is that this is a
  

 3    tricky one because it does stand alone at the moment.
  

 4                I think what -- what I had discussed at
  

 5    the last meeting was talking about, you know,
  

 6    it's -- it's just going to be impossible to forecast
  

 7    what comes next.  You know, is -- is -- is there
  

 8    additional development, is there a development pause,
  

 9    or does this thing stand alone for the next decade?
  

10    So I think that's -- that's kind of what we're
  

11    struggling with right now.
  

12                But, personally, I think a -- a
  

13    three -- you know, we're -- we're -- we're trying to
  

14    hedge the bets here, and -- and I think that a
  

15    three-story building that meets the Code and where our
  

16    Comp Plan is pointing to and gaining vibrancy to this
  

17    street corner, even if it's just retail on the first
  

18    floor, is a step in the right direction.
  

19                You -- you know, I think the -- this whole
  

20    mix, where it's retail on the first floor and
  

21    condominiums on the top floor, is just a response to
  

22    our current economic cycle, where cost of construction
  

23    is forcing the developer's hand to not have a building
  

24    that's all office space and retail because it's
  

25    impossible to turn it around and make any sort of
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 1    money at the end of the day.
  

 2                So that's my two cents.
  

 3          CHAIRMAN MORROW:  Thank you.
  

 4                Tim --
  

 5          COMMISSIONER CORDOVANO:  I just think -- I feel
  

 6    like -- if we let this building go with a
  

 7    94-percent-not-undulated north wall, the neighborhood
  

 8    has no choice in the future but to match it.  And if
  

 9    we got to a point with a further-undulated wall and a
  

10    third-story setback, we would have a lot easier time
  

11    telling the next property owner or the developer of
  

12    the northern lot, "No, you can't put a flat wall
  

13    there."
  

14                Tell me if I'm wrong.  I defer to you
  

15    guys.  You guys have been here a lot longer than me.
  

16          CHAIRMAN MORROW:  I -- I don't know.  We've
  

17    accepted some -- you know, we've -- we've always been
  

18    pretty diligent about saying, "If there's a flat wall
  

19    being designed, it has to have something on it
  

20    because, until it gets covered -- and most of them end
  

21    up getting covered.
  

22                The best example is Dr. Franz's building,
  

23    which we made him change, and then within six months,
  

24    they had already built another building up by the
  

25    wall.  All we did was make him put two different
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 1    colors on it, but we've -- we've done that.
  

 2                So I guess, here, the question is -- if
  

 3    Mr. Hutchinson doesn't develop for 10 years or
  

 4    15 years, then that wall is going to be there, and
  

 5    we're going to have to live with that.  But if it
  

 6    turns out that it's either too much to live next to
  

 7    or, again, the economy changes and now we have a new
  

 8    non-mountain, modern design that comes in, maybe
  

 9    something else goes up there.
  

10                So I'm not sure how much -- you know,
  

11    it -- it -- it meets the -- my problem is it meets the
  

12    Code.  You know, it'd be great if the Code said, "Hey.
  

13    35' at the top.  That's the parapet.  Nothing above
  

14    it," but it doesn't.  And -- and I -- I agree.  We
  

15    don't have to just say, "Okay.  We're going to do it,"
  

16    but I think they've made some good changes to the
  

17    building.
  

18                My personal feelings are different
  

19    from, "This fits the Code."  I'd like to see that
  

20    north wall undulate, but if it gets covered, I'm not
  

21    sure that's worth it.  I like the -- what they've done
  

22    with the bricked-in windows because it has that feel.
  

23    But, yeah, I -- I see what you're -- what you're
  

24    saying.
  

25                And I do have an issue, kind of, with
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 1    the -- with just the FAR.  It would be nice to know
  

 2    how they came to a -- this corner -- it fits for a
  

 3    2 -- or whatever City Council did, but it didn't
  

 4    affect, at least, my -- I looked at this like
  

 5    predesign and design for any building we do, not like
  

 6    it was entitled to get this.  So...
  

 7          MORGAN LANDERS:  And -- and the FAR Exceedance
  

 8    Agreement was just based on the proposed project.  So
  

 9    it wasn't in the -- the actual building plans and the
  

10    design of the building are not provided to City
  

11    Council.  It's -- it's purely an agreement that
  

12    outlines how to conduct the community-housing
  

13    mitigation, and that's a math problem.
  

14          CHAIRMAN MORROW:  So they don't look at the
  

15    neighborhood and go, "Okay.  Here's a" -- "it
  

16    shouldn't be a 2 here?"
  

17          MORGAN LANDERS:  No.
  

18          CHAIRMAN MORROW:  Okay.  So this is something,
  

19    then, we'd probably have to --
  

20          MORGAN LANDERS:  That's not part of their
  

21    discussion at all.  That's -- that's the role of the
  

22    Planning and Zoning Commission.
  

23          CHAIRMAN MORROW:  Okay.
  

24          MORGAN LANDERS:  And, you know, I -- if it
  

25    helps, the project does meet the Code, but you also
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 1    have design-review criteria; right?  So I think what
  

 2    staff tried to kind of present to you all is -- the
  

 3    criteria that's applicable is that the building wall
  

 4    "shall provide undulation/relief, thus reducing the
  

 5    appearance of bulk and flatness."
  

 6                So, you know, that's -- that's kind of
  

 7    your guiding light there.  It's -- do -- do you feel
  

 8    that it does that, or do you feel that it doesn't?
  

 9    You know, I definitely -- you all are grappling with a
  

10    pretty significant challenge, but every time that I
  

11    feel a little bit lost in a decision, I always go back
  

12    to the criteria, and ultimately, that's what you all
  

13    have to make your decision based on.
  

14                Whether it's an approval or a denial, it
  

15    needs to be rooted in that criteria.  So it's very
  

16    important that you kind of keep that as your guiding
  

17    light as you move forward.  And staff believes this is
  

18    probably the most applicable criteria that you are
  

19    working with.
  

20                So, again, if you feel that it does
  

21    effectively reduce the bulk and flatness, then you
  

22    could approve.  And if you don't, then you could deny
  

23    or request additional changes.
  

24          CHAIRMAN MORROW:  Very succinct.  Thank you.
  

25                So more discussion?  I'm open for a
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 1    motion, whatever you guys want to do, and it could be
  

 2    a motion for anything.
  

 3          COMMISSIONER PASSOVOY:  The architect has, I
  

 4    think, shown herself to be quite thoughtful about
  

 5    making additional changes.  I'm kind of inclined to
  

 6    ask her to go back on the north wall and give it
  

 7    another iteration.
  

 8          CHAIRMAN MORROW:  So that would essentially be a
  

 9    continuance, a motion to continue?
  

10          MORGAN LANDERS:  That would be that, and that is
  

11    an option for you.
  

12                What I would request is that you all have
  

13    a little bit more dialogue about the specific changes
  

14    you'd like to see because we have seen this project
  

15    quite a few times now.  So I think, yes, you know,
  

16    kind of taking another go at it -- but I think being a
  

17    bit more specific about what you think might be
  

18    effective could be helpful so that we avoid kind of
  

19    continued meetings.
  

20                And again, you know, staying away from
  

21    specifics of, you know, "It's a 1.7 FAR versus a 2.0
  

22    FAR" -- really kind of focusing on kind of what those
  

23    elements of that north facade are, I think, will be
  

24    helpful and will improve kind of the applicant's
  

25    response.
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 1          COMMISSIONER CORDOVANO:  I feel like I've
  

 2    already been there.
  

 3          VICE CHAIRMAN MOCZYGEMBA:  Yeah.  I think what
  

 4    I've heard that I don't necessarily agree with -- but,
  

 5    you know, there's no more [unintelligible] of this
  

 6    north wall as it stands, that -- what -- what's been
  

 7    discussed before by Commissioner Spencer would be a
  

 8    stepping back of the third floor.
  

 9                But in my mind, again, that -- that's
  

10    something that is not the intent of the Code at -- at
  

11    these third floors, to have a step-back, but I think
  

12    that's where some of the other Members at this table,
  

13    in -- in their mind -- I think where -- where we're
  

14    kind of stuck.
  

15          CHAIRMAN MORROW:  Yeah.  I would -- I -- I mean,
  

16    I'm not an architect, but I always thought, if you
  

17    were looking north, it would be cool if there was a
  

18    balcony on that side, but then that would require some
  

19    agreement with the neighbor to have a permanent
  

20    setback so that -- because that's a real structure in
  

21    the -- it's not a window.  It's not something that can
  

22    get covered up.  It would really affect that top
  

23    floor.
  

24                So if there were some change made to the
  

25    top floor so that the north side had an outside
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 1    balcony so that it wasn't just -- whatever.  But then
  

 2    that would -- that would necessitate some setback with
  

 3    the neighbor -- agreement with the neighbor so that
  

 4    that balcony didn't get walled in in the future.  That
  

 5    would be an awful thing.  So -- but, again, not -- not
  

 6    trying to give architectural solutions.
  

 7                So we have essentially two for
  

 8    continuance.
  

 9                Tim, do you have a...
  

10          COMMISSIONER CARTER:  I want to -- Morgan, can
  

11    you just explain the connection between the FAR
  

12    exceedance -- the discretion that is -- that is given,
  

13    in the Code, to -- is the FAR -- is FAR
  

14    exceedance -- that discretion isn't given to -- to the
  

15    Commission.  Isn't our -- or is it?  That's my
  

16    question.  Is --
  

17          MORGAN LANDERS:  So --
  

18          COMMISSIONER CARTER:  You know, we have to
  

19    evaluate this project based on the design-review
  

20    criteria -- right? -- which is bulk and flatness and
  

21    health and safety.  Where does it -- where are we
  

22    charged -- there -- there's a relationship, but how
  

23    are we directly charged with the FAR exceedance?
  

24          MORGAN LANDERS:  Yep.  So let me pull up the
  

25    Code section -- section specifically because that will
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 1    help you.
  

 2                The floor-area-density-bonus program is
  

 3    for inclusionary-housing incentive, and that is
  

 4    100-percent dependent on design-review approval.  So
  

 5    it says, "An increased FAR may be permitted subject to
  

 6    design review approval."  And that is in our Code.  So
  

 7    that's Section 17.124.040.  So they only get it if you
  

 8    all believe that the increase of the size of the
  

 9    building meets the design-review criteria, and then it
  

10    has a design-review approval.
  

11          COMMISSIONER CORDOVANO:  And I don't.
  

12                And due to everything I've stated, with
  

13    all respect intended to the development team, I'd like
  

14    to throw out a motion to deny the design-review permit
  

15    for 200 North Leadville, based on undulation, bulk,
  

16    and flatness, lack thereof, and the other factors I
  

17    mentioned.
  

18          COMMISSIONER PASSOVOY:  Undulation, bulk, and
  

19    flatness of the north wall specifically or of
  

20    the -- the rest of the facades?
  

21          COMMISSIONER CORDOVANO:  North wall,
  

22    specifically, and the building in general.
  

23          CHAIRMAN MORROW:  I -- I -- yeah.  I -- I would
  

24    only disagree with that unless something -- I think
  

25    they've made a nice effort in the stepping back and
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 1    the change in moving the balcony along.  I mean, I
  

 2    think the front of the building and the corner of the
  

 3    building, moving the stairs inside, is a massive
  

 4    improvement from what we looked at before.
  

 5                So the north wall, specifically, maybe I'm
  

 6    okay with that.  But I think the rest of the building
  

 7    is -- is -- you know, they've done a nice job.
  

 8          COMMISSIONER CARTER:  I mean, this building is
  

 9    not out of scale with many, many other buildings in
  

10    town.  Why are -- you know, we have -- we've approved
  

11    three-story buildings like this, and, you know,
  

12    they -- there's three-story buildings like this that
  

13    exist in -- in lots of places in town.  So why this
  

14    one, and why here?
  

15          COMMISSIONER CORDOVANO:  I've voted against all
  

16    of those for the factors of the Code that I see
  

17    updated.  The reason I didn't throw out motions on the
  

18    other ones and -- was because of the amount of
  

19    community housing that they've provided or other
  

20    setbacks and other undulations in those buildings and
  

21    in relation to the character of the neighborhood that
  

22    they've been in.
  

23          COMMISSIONER CARTER:  So there's a -- there's
  

24    a -- the three-story -- the mass of the building is,
  

25    essentially, a cost to the public, and the tradeoff
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 1    isn't worth it?  Is that what you're saying?  To
  

 2    the -- what the public's getting in -- in return for
  

 3    having to live with this mass, it's -- the public
  

 4    isn't getting enough in return?
  

 5          COMMISSIONER CORDOVANO:  Correct.
  

 6          COMMISSIONER CARTER:  So what we are getting in
  

 7    that -- in this is a -- is sort of a -- an -- an
  

 8    act -- some retail space on the first floor and
  

 9    activation of that corner, sort of an extension of the
  

10    downtown -- sort of downtown life one block in a
  

11    direction that seems appropriate.
  

12                But that's what -- you know, because it's
  

13    one block off Sun Valley Road and one block off of
  

14    Main Street, it seems like that is a -- is something
  

15    that's beneficial to town, a -- you know, an -- an
  

16    expansion of the downtown character in -- in this
  

17    direction seems appropriate.
  

18                But what -- so what are we not getting?
  

19    The housing -- the type of housing that we're getting
  

20    is not -- is not valuable enough to -- to -- is not
  

21    valuable enough to what the town needs?  Is that what
  

22    you're saying?
  

23          COMMISSIONER CORDOVANO:  Well, I think that
  

24    the -- the housing will be less vibrant than the rest
  

25    of the uses in the neighborhood.  I think, for an
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 1    in-lieu payment of 411k, it just states the obvious,
  

 2    that it's more financially motivating to sell off two
  

 3    750-square-foot units.  And is that tradeoff worth it
  

 4    to us?  I'd rather see that unit be built in.
  

 5          MORGAN LANDERS:  If I may offer just a word of
  

 6    caution.  The way that our Code is kind of structured
  

 7    in the criteria and the findings that the Planning and
  

 8    Zoning Commission needs to make don't necessarily
  

 9    create that structure of benefits and tradeoffs.  It
  

10    does, from the FAR-exceedance standpoint.
  

11                From a design-review perspective with the
  

12    design-review criteria -- and we do have Criteria 1,
  

13    which is the health, safety, and welfare.  Applicants
  

14    need to make both, but I would caution that the way
  

15    that our Code is currently written, there's not a
  

16    strong association between the kind of individual uses
  

17    and -- and things like that within the building and
  

18    the -- kind of the tradeoff of design-review criteria.
  

19                So I -- I would caution us from kind of
  

20    going down that road.  I think a lot of the
  

21    Comprehensive Plan elements are related to, you know,
  

22    contextual design.  Certainly that relates to the size
  

23    of the building, but I would caution the
  

24    Commission from going down the road of, you know, the
  

25    benefit of the individual uses and things like that.
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 1                I think our -- our Code isn't fully
  

 2    structured to -- to -- to kind of support that
  

 3    approach at this time.
  

 4          COMMISSIONER CORDOVANO:  Agreed.  And I think,
  

 5          MORGAN LANDERS:  Though I do know that that is a
  

 6    frustration of the Commission that we hope to address.
  

 7          COMMISSIONER CORDOVANO:  Agreed.  I think we're
  

 8    deliberating a little bit further and getting into
  

 9    some of the other criteria ulterior that I based my
  

10    motion on, but --
  

11          COMMISSIONER CARTER:  Yeah.  So I don't --
  

12          COMMISSIONER CORDOVANO:  -- you don't have to
  

13    second it.
  

14          COMMISSIONER CARTER:  -- [unintelligible].  How
  

15    do we evaluate the FAR exceedance, then, if, you
  

16    know -- other than bulk and flatness?  You know,
  

17    I -- I guess that's the -- that's the only --
  

18          MORGAN LANDERS:  Well, and it's --
  

19          COMMISSIONER CARTER:  -- criteria that we have
  

20    to evaluate.
  

21          MORGAN LANDERS:  So if you go back in the staff
  

22    report -- the Commission has to make two findings;
  

23    right?  So again, we kind of reorient back to the
  

24    findings because that's what we -- what we have.  That
  

25    Criteria 1 is a finding the Commission has to find,
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 1    that the project will not jeopardize the health,
  

 2    safety, and welfare of the public.
  

 3                I think in staff's assessment of it,
  

 4    because of the type of project that is being proposed,
  

 5    we don't feel that this project jeopardizes the
  

 6    health, safety, and welfare, based on some of the
  

 7    objectives the -- the goals and objectives of the
  

 8    Comprehensive Plan.
  

 9                The other criteria, then, is the
  

10    design-review criteria, the zoning standards, things
  

11    like that.  The Commission has to make both of those
  

12    findings, that it both meets the design-review
  

13    criteria and will not jeopardize the health, safety,
  

14    and welfare of the community.
  

15                So I know that that is, generally -- kind
  

16    of general and broad, where the kind of compatibility
  

17    piece comes into play with the application -- is
  

18    related in the Comprehensive Plan.  And I can kind of
  

19    pull up the note in the staff report, if that's
  

20    helpful.  There is a component, kind of a goal and
  

21    objective, of the Comprehensive Plan.  Just give me
  

22    one moment here.  I had it pulled up, and it went
  

23    away.
  

24                So there is, you know, a policy statement
  

25    in the Comprehensive Plan that states, "Infill and
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 1    redevelopment projects should be contextually
  

 2    appropriate to the neighborhood and development in
  

 3    which they" -- "occur.  Context refers to the natural
  

 4    and manmade features adjoining a development site; it
  

 5    does not imply a certain style."
  

 6                So that's kind of the guide -- from a
  

 7    design-review perspective, that's how the
  

 8    Comprehensive Plan kind of ties into the design-review
  

 9    component as well.
  

10          CHAIRMAN MORROW:  Nice and general so we have no
  

11    real --
  

12          MORGAN LANDERS:  Nice and general.
  

13          CHAIRMAN MORROW:  I -- I -- I don't want to
  

14    bring it up too much, but when we looked at the
  

15    project across the street, one of the reasons we
  

16    rejected it and one of the buildings we told -- we
  

17    said it would -- we'd be looking more like was the
  

18    Mountain West Bank.  You know, it was -- it was
  

19    basically townhouses.  It had nothing, no activation
  

20    on the corner.
  

21                And we said, "You know, what we're looking
  

22    for is more" -- "something like the Mountain West,
  

23    which has housing on top, even though it's very
  

24    hidden, kind of in a building, even though it's open,
  

25    and retail on the first floor."
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 1                And that's kind of what -- in a sense,
  

 2    what we're getting here, not as many units on top and
  

 3    not as much retail on the bottom, but it's a
  

 4    different -- it's also not wedged in.  Again, it's the
  

 5    first one.  So it's not really wedged into anything,
  

 6    but that was kind of what we were looking for on the
  

 7    opposite corner a few years ago.  I'm not sure that's
  

 8    changed that much.
  

 9                Again, I -- I'm fully with Spencer if
  

10    the -- you know, if we could shrink the size of the
  

11    buildings we're getting, I think it would make the
  

12    town more livable, more -- keep it more of what it
  

13    was, but it's not in the Code.  It's not what
  

14    we're -- you know, it's not what's getting built now.
  

15    And I'm not sure we can come to this corner, which, as
  

16    Tim says, is a block away from both of the most active
  

17    areas in town and say, "This is too much."
  

18                You know, if it were somewhere else,
  

19    maybe -- but I think right here, just because it's an
  

20    undeveloped -- south of town, that it's -- doesn't
  

21    make it out of bounds for something that fits the
  

22    Code.  So...
  

23          VICE CHAIRMAN MOCZYGEMBA:  I think I also take
  

24    into consideration the lengthy conversations we had
  

25    about the Interim Ordinance, and I think that was kind
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 1    of a shift in the general thought process amongst
  

 2    staff and Commissioners, both, but this thought of
  

 3    creating -- or -- or adding more density, you know,
  

 4    when -- when you look at that matrix that is in the
  

 5    Interim Ordinance about the number of housing units,
  

 6    given a certain percentage of retail.
  

 7                I mean, while this project came before the
  

 8    Interim Ordinance, I think it's hitting at a lot of
  

 9    what was discussed and a lot of what was -- what we're
  

10    striving for as we look forward.  So I don't want to
  

11    shy away from, "Hey.  This is the" -- "the first one
  

12    on that corner."
  

13                I agree with Tim.  You know, looking at
  

14    Google Maps in the street view and -- you know, in
  

15    reference to Mountain West Bank and Image Eyes, you
  

16    know, Mountain West being a three-story, brick
  

17    building, Image Eyes being a two-story, brick building
  

18    with a healthy parapet, you know, I think -- when
  

19    we -- and I think I touched on this at the last
  

20    meeting.
  

21                We have to look at what the definition of
  

22    "neighborhood" is.  And -- and while there are those
  

23    shorter structures immediately adjacent, as Tim's
  

24    saying, you know, we're -- we're a block off Main
  

25    Street, and we're at the other end of the block from
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 1    Sun Valley Road, so it -- in that sense, I think, this
  

 2    is contextually appropriate and is a -- is a great use
  

 3    of that lot.
  

 4                And we -- it's not that we can keep taking
  

 5    this, "Oh, well, first there has to be a two-story
  

 6    building, and then there has to be a two-story
  

 7    building with some three-story elements."  I mean,
  

 8    we -- we just don't have that opportunity that
  

 9    developers are going to come around.  You know, this
  

10    building's going to be here for the next 50-plus
  

11    years.
  

12                And so, again, I'm -- I'm just trying
  

13    to -- there's no way to forecast what's going to come
  

14    next or what's come -- coming adjacent to this
  

15    structure, but I think we have to be forward-thinking
  

16    in this -- in the way that -- if we want to increase
  

17    density and vibrancy in downtown, to -- to back off
  

18    and say that this needs to have third-floor setbacks
  

19    or no third floor at all would -- would be a mistake.
  

20          CHAIRMAN MORROW:  I -- I think it -- in a sense,
  

21    it's important to remember it's not a full-sized lot.
  

22    Like, I guess, maybe if it was a -- a -- technically,
  

23    a conforming lot, then they might have more room to
  

24    actually do a setback, but this is a -- smaller than
  

25    50-sized lot; correct?
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 1          MORGAN LANDERS:  It's a single Ketchum
  

 2    Townsite --
  

 3          CHAIRMAN MORROW:  Oh, it  --
  

 4          MORGAN LANDERS:  -- lot.
  

 5          CHAIRMAN MORROW:  Oh, it fits the --
  

 6          MORGAN LANDERS:  Mm-hmm.
  

 7          CHAIRMAN MORROW:  Oh, okay.
  

 8          MORGAN LANDERS:  It's 5,500 square feet.
  

 9          CHAIRMAN MORROW:  Oh, okay.  All right.
  

10          COMMISSIONER CORDOVANO:  I've already spoken my
  

11    piece about --
  

12          CHAIRMAN MORROW:  Yeah.
  

13          COMMISSIONER CORDOVANO:  -- 16 --
  

14          CHAIRMAN MORROW:  Yeah.
  

15          COMMISSIONER CORDOVANO:  -- foot ceilings and
  

16    everything.
  

17                Is -- is nobody going to second my motion?
  

18          CHAIRMAN MORROW:  Okay.  Do we have a second for
  

19    Spencer's motion?
  

20                No.  So the motion fails.
  

21                Do -- do we have any --
  

22          COMMISSIONER CORDOVANO:  What are you thinking,
  

23    Tim?
  

24          COMMISSIONER CARTER:  Well, I'm just wondering
  

25    about the implications of -- you know, are the
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 1    implications of rejecting the design review on
  

 2    this -- are we -- does that mean the project's going
  

 3    back to --
  

 4          COMMISSIONER CORDOVANO:  One-year holding
  

 5    period.
  

 6          COMMISSIONER CARTER:  Yeah.  What is -- what are
  

 7    the implications of that?
  

 8          MORGAN LANDERS:  If the project is denied,
  

 9    actually, we do not have the one-year holding period
  

10    in the design-review portion of the Code.  That only
  

11    applies with conditional use permits and one
  

12    other -- and variance applications.  Design review,
  

13    they can come back in, but they do have to start from
  

14    the beginning with a fresh application, staff review,
  

15    kind of start from the -- process from the beginning.
  

16          COMMISSIONER CARTER:  Yeah.  So, I mean -- I
  

17    mean, I -- I don't necessarily disagree with -- you
  

18    know, I mean, I -- there are -- I mean, I -- I think
  

19    that the criteria which we are allowed to evaluate
  

20    this building under, which we're -- you know,
  

21    there's -- there's criteria which we really aren't
  

22    allowed to consider.
  

23                The criteria that we're allowed to -- that
  

24    we're charged to use to evaluate this is, "Is the
  

25    building contextually appropriate," and, "Is the bulk
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 1    and flatness and undulation" -- "is the" -- "does the
  

 2    building provide undulation and relief and reduce bulk
  

 3    and flatness?"  Like that's the criteria that we have
  

 4    to evaluate this under.
  

 5                We -- you know, it -- do we like the mix
  

 6    of housing in the building?  That's not -- I mean, I
  

 7    think, Morgan, that's what you said.  We can't
  

 8    go, "That's not how" -- we're not allowed to -- the
  

 9    Code doesn't allow us to use -- evaluate this
  

10    project --
  

11          CHAIRMAN MORROW:  Based on --
  

12          COMMISSIONER CARTER:  -- based on those
  

13    parameters.
  

14          CHAIRMAN MORROW:  Yeah.
  

15          MORGAN LANDERS:  [Unintelligible].
  

16          COMMISSIONER CARTER:  It only allows us -- you
  

17    need to clarify that -- you know, the criteria
  

18    are, "Does this building provide" -- "do the building
  

19    walls provide undulation and relief, reduce the
  

20    appearance of bulk and flatness, and is this
  

21    development culture" -- "contextually appropriate with
  

22    the surrounding part of town?"
  

23          MORGAN LANDERS:  That's correct.  I think,
  

24    unfortunately, you know, you wouldn't be able to put
  

25    conditions on it that says, "You have to have all
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 1    full-time residents within each unit or, you know, the
  

 2    units can only be 2,000 square feet apiece.
  

 3                You know, we do have some of those
  

 4    elements in the Interim Ordinance, which is why we
  

 5    kind of floated some of those pieces to try and
  

 6    continue to kind of work the box a bit.  But this
  

 7    application is not under some of those other
  

 8    requirements.
  

 9          COMMISSIONER CARTER:  So I guess -- you know,
  

10    I -- I do think that there are -- that there are
  

11    challenges.  You know, this building definitely
  

12    presents some challenges to approval under those
  

13    criteria, but I'm not sure that denying it and
  

14    having -- forcing the developer to go back to square
  

15    one is, really, the appropriate response to that.
  

16                I mean, if -- if we want to push back and
  

17    say that, you know, there are bulk-and-flatness issues
  

18    or there are architectural issues with this
  

19    development, I think we can address it differently
  

20    than just straight-up denial.
  

21                That's why I'm reluctant to second your
  

22    motion, Spence [phonetic].
  

23          COMMISSIONER CORDOVANO:  All good.  That's fine.
  

24                I think we've communicated adequately
  

25    during the last three meetings what we'd like to see,
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 1    and they've come back with what they want to do.  And
  

 2    we've got more stuff on the agenda, three meetings a
  

 3    month, and, God forbid, dinner to go to.
  

 4          CHAIRMAN MORROW:  Would you -- oh, forget it.
  

 5                Go ahead.
  

 6                So -- so, Tim, are -- are you in favor,
  

 7    then, of -- in between Spencer's motion for denying it
  

 8    and our motion for approving it?  Are you somewhere in
  

 9    between there, or are you okay to continue it, or do
  

10    you want to approve it and -- you know, I'm with you
  

11    in the sense of going all the way back to scratch is
  

12    not going to get us a much different building.
  

13                I think Nicole's going to come back with
  

14    some changes, but we're going to see,
  

15    essentially -- you know, seven months later and a lot
  

16    of money, we're going to see essentially
  

17    something -- even if it were a floor shorter -- and
  

18    then I go with Brenda on that, which is -- you know,
  

19    this building's going to be here 50, 60, 70 years.
  

20                You know, you have to have some
  

21    forward-thinking of, If we make them build a two-story
  

22    building here, in 20 years, that could be the
  

23    weird-looking building, or that could be, you know,
  

24    alack of whatever.  I -- I -- I think we have to have
  

25    some faith in the --
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 1          COMMISSIONER CORDOVANO:  I'll just say it for
  

 2    the --
  

 3          CHAIRMAN MORROW:  -- [unintelligible].
  

 4          COMMISSIONER CORDOVANO:  -- last time.  I think
  

 5    you could still do 2.0 floor area with a building that
  

 6    was 35 feet or so tall -- this is not a specific
  

 7    recommendation or anything.  It's just deliberation --
  

 8          CHAIRMAN MORROW:  Yeah.
  

 9          COMMISSIONER CORDOVANO:  -- and that it sets the
  

10    character of the neighborhood to have no third-story
  

11    setbacks and forces the hand of the neighborhood.
  

12          CHAIRMAN MORROW:  All right.  Well, I'm -- you
  

13    know, this is definitely a difficult thing.  No matter
  

14    what we're going to do -- sorry for you guys who are
  

15    last.
  

16                I have -- I -- I -- I'm not sure I want to
  

17    reopen public comment, even for the neighbor,
  

18    because -- because they --
  

19          UNIDENTIFIED SPEAKER:  Public comment is closed?
  

20          CHAIRMAN MORROW:  Yes.  Well, I reopened it
  

21    once, so I -- I could --
  

22          UNIDENTIFIED SPEAKER:  [Unintelligible].
  

23          MORGAN LANDERS:  If -- I -- I do -- I would
  

24    recommend that we would kind of wrap up
  

25    deliberations --
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 1          CHAIRMAN MORROW:  Okay.
  

 2          MORGAN LANDERS:  -- and not reopen public
  

 3    comment.
  

 4          CHAIRMAN MORROW:  And I think -- Dave, I just
  

 5    want you guys to know -- I think we know
  

 6    what -- what -- where you're coming from, and I think
  

 7    a lot of us are incredibly sympathetic to that point.
  

 8          COMMISSIONER CARTER:  Yeah.  I mean, I -- well,
  

 9    look.  We have to -- you know, there -- there
  

10    is -- the fact remains there's -- -- there is some
  

11    significant, you know, pushback to whether this
  

12    building is contextually appropriate and whether the
  

13    bulk and flatness of that north wall is really
  

14    appropriate for the development right now.
  

15                So, I mean, I -- I don't feel -- I feel
  

16    like the -- there's -- you know, I -- I don't -- I
  

17    don't know if there's enough support to outright
  

18    support this -- to -- to make a motion to -- to
  

19    approve this design as it is.  It seems like there's
  

20    enough of a challenge here that we ought to
  

21    consider -- you know, we ought to look for some kind
  

22    of -- a next step here.
  

23          CHAIRMAN MORROW:  So --
  

24          COMMISSIONER CARTER:  But what that
  

25    is -- or -- or at least -- you know, is there
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 1    enough -- I guess, is there enough -- I guess
  

 2    [unintelligible].
  

 3          CHAIRMAN MORROW:  So -- and -- and -- it -- it's
  

 4    a good question until --
  

 5          COMMISSIONER CARTER:  Spencer's made it clear
  

 6    that he's --
  

 7          CHAIRMAN MORROW:  And to Morgan's -- to Morgan's
  

 8    point, if we're going to do that, then I would like
  

 9    people to have much more specific -- you know, we want
  

10    you to make an agreement with the neighbor and put
  

11    windows on that side.  We want you to set back and put
  

12    a balcony.
  

13          COMMISSIONER CARTER:  Yeah.  Or --
  

14          CHAIRMAN MORROW:  And I want them
  

15    to -- something instead of, "Let's send Nicole back
  

16    and give her a couple beers and see what she comes up
  

17    with."  That's not a -- that's not a real -- you know,
  

18    that -- I don't think that's fair for us to do to
  

19    them.
  

20                If you're going to say, "We want some
  

21    differences," whether it's a -- a totally different
  

22    2.0 design or something, I -- I really would like you
  

23    guys -- and I think Morgan's with me on this -- not to
  

24    be amorphous about it, to give them some specific,
  

25    concrete -- so that we're not just coming back again
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 1    and again, but also, we're not hamstringing Nicole by
  

 2    saying, "Hey.  Come up with something new,
  

 3    you" -- "you know, that we've given you no direction
  

 4    on."
  

 5          COMMISSIONER CARTER:  Can we get the
  

 6    "contextually appropriate" language?  Where's that?
  

 7          MORGAN LANDERS:  Yeah.  So it's on page 2 of the
  

 8    staff report, and it's a policy within the
  

 9    Comprehensive Plan.  So 'contextual with the
  

10    neighborhood' is not a design-review criteria.  So
  

11    that falls under the "health, safety," and "welfare of
  

12    the public," Criteria -- so that Criteria 1.
  

13                So that's on page 2, kind of towards the
  

14    bottom, Policy CD-1.3, and that's that "infill and
  

15    redevelopment projects should be contextually
  

16    appropriate to the neighborhood and development in
  

17    which they will occur.  Context refers to the natural
  

18    and manmade features adjoining a development site; it
  

19    does not imply a certain style."
  

20          COMMISSIONER CARTER:  This is Comp Plan
  

21    language.
  

22          MORGAN LANDERS:  It is.  And -- and that's -- I
  

23    mean, there's, again, two findings that you all have
  

24    to make.  That first criteria is a -- a very open one.
  

25    And so --
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 1          COMMISSIONER CARTER:  Health and -- health,
  

 2    safety, and welfare [unintelligible] --
  

 3          MORGAN LANDERS:  Mm-hmm.  That's the health,
  

 4    safety, and welfare of the public.
  

 5          COMMISSIONER PASSOVOY:  The -- I come back to my
  

 6    point about being the first.  This building is not
  

 7    compatible with the other little buildings right
  

 8    around it, but they aren't going to be here forever,
  

 9    and this one is going to set the tone for what's going
  

10    to go forward.  I don't feel hamstrung by approving
  

11    it.  And if something else comes along, I -- I don't
  

12    feel like I'm required -- just because I approved
  

13    something in the past.  Circumstances change.
  

14    Contexts change.  Whatever.
  

15                The third floor is set back.  It's not
  

16    like all the walls on all the sides are the same.  I
  

17    wish the neighbors and the -- I wish these property
  

18    owners had been able to come to some
  

19    mutually-satisfactory agreement about the separation
  

20    between development on both of these sites, but I
  

21    think that, maybe, the best way to bring this down is
  

22    to move approval of the design, as presented this
  

23    evening.
  

24          CHAIRMAN MORROW:  Is that a motion?
  

25          UNIDENTIFIED SPEAKER:  Is that a motion?
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 1          COMMISSIONER PASSOVOY:  Yeah.  How are you -- I
  

 2    meant -- oh, I -- but I need the -- as always --
  

 3          CHAIRMAN MORROW:  You were a little --
  

 4          COMMISSIONER PASSOVOY:  -- I need the language.
  

 5    What is the --
  

 6          CHAIRMAN MORROW:  It's in the --
  

 7          MORGAN LANDERS:  So the -- the motion would
  

 8    be --
  

 9          CHAIRMAN MORROW:  Would be --
  

10          MORGAN LANDERS:  -- to approve the design-review
  

11    application for 200 North Leadville and direct staff
  

12    to develop the findings of fact.
  

13          COMMISSIONER PASSOVOY:  And conclusions -- I so
  

14    move.
  

15                Let's see what happens.
  

16          VICE CHAIRMAN MOCZYGEMBA:  I will second, with
  

17    the addition of also approving the preliminary plat.
  

18          MORGAN LANDERS:  This does have a preliminary
  

19    plat.
  

20          CHAIRMAN MORROW:  And that's still in this
  

21    motion.  We still have a second motion, or the
  

22    preliminary plat's the second motion?
  

23          MORGAN LANDERS:  And if there's an amendment
  

24    with the motion, then you do need to go back to the
  

25    original motioner to make sure that they agree with
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 1    the amendment.
  

 2          VICE CHAIRMAN MOCZYGEMBA:  Susan, the
  

 3    motion -- the amended motion would include, basically,
  

 4    making a motion to approve the final design review and
  

 5    the condominium preliminary plat for the 208 Condos at
  

 6    200 North Leadville.
  

 7          COMMISSIONER PASSOVOY:  That amendment is
  

 8    acceptable.
  

 9          VICE CHAIRMAN MOCZYGEMBA:  And I'll second my
  

10    amendment.
  

11          CHAIRMAN MORROW:  Okay.  All in favor?
  

12                I know --
  

13          COMMISSIONER PASSOVOY:  Any further discussion?
  

14          CHAIRMAN MORROW:  Any further discussion?
  

15                Thank you.
  

16                Nothing else?  All in favor?
  

17          COMMISSIONER PASSOVOY:  Aye.
  

18          VICE CHAIRMAN MOCZYGEMBA:  Aye.
  

19          CHAIRMAN MORROW:  All opposed?
  

20          COMMISSIONER CORDOVANO:  Nay.
  

21          COMMISSIONER CARTER:  Nay.
  

22          CHAIRMAN MORROW:  And it passes three to two.
  

23          MORGAN LANDERS:  Motion carries.
  

24          CHAIRMAN MORROW:  Okay.
  

25          MORGAN LANDERS:  Thank you, everyone.
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    62:22;85:11
winter (2)
    12:3;31:5
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    27:1;33:8;57:9;61:23;
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Without (7)
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    32:11;43:21;58:9
wonder (1)
    59:9
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    78:24
wood (1)
    7:21
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    43:8
word (4)
    12:23;32:4;36:18;71:5
work (11)
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    55:21;56:13,16;57:10;81:6
worked (3)
    10:2;15:7;22:25
working (1)
    64:19
works (1)
    55:16
worth (5)
    19:18;24:20;62:21;70:1;
    71:3
wrap (2)
    30:16;83:24
wraps (1)
    7:9
written (1)
    71:15
wrong (3)
    26:21,25;61:14
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years (13)
    15:7;23:10,10;43:17;
    45:12;50:8;55:14;62:3,4;
    75:7;77:11;82:19,22
Yep (2)
    54:18;67:24
yesterday's (1)
    13:5

Z

zero-lot-line (1)
    32:23
zoning (12)
    5:19;10:19;15:11;20:2;
    21:10,14;37:2,8,20;63:22;
    71:8;73:10

0

0:41:14 (1)
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1

1 (5)
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    86:12
1,300 (2)
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1.7 (1)
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    52:14
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    42:24
11 (2)
    10:7,10
13 (1)
    15:7
15 (2)
    23:10;62:4
16 (3)
    6:4,6;78:13
16.7 (1)
    10:10
17.124.040 (1)
    68:7
1940 (1)
    30:4

2

2 (5)
    10:7;63:3,16;86:7,13

2,000 (1)
    81:2
2.0 (11)
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2:23:57 (1)
    90:1
20 (3)
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200 (4)
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208 (1)
    89:5
24 (1)
    58:13
240 (1)
    17:24
2'9 (2)
    7:14;10:17
2nd (1)
    50:22

3

3,500 (1)
    5:15
3,505 (1)
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30 (1)
    11:20
30s (1)
    30:20
31 (1)
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35 (3)
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35' (1)
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360 (1)
    38:2
3D (6)
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    44:17

4

4 (1)
    7:10
40 (1)
    32:17
411k (2)
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    52:17;53:21

5

5 (2)
    2:4;24:14
5,500 (1)
    78:8
5,500-foot (1)

    26:23
50 (2)
    32:18;82:19
50-plus (1)
    77:10
50-sized (1)
    77:25
52 (1)
    52:17
52-foot (1)
    53:4
5-foot (4)
    10:9;31:17,18;53:14

6

6 (1)
    10:8
6,000-square-foot (1)
    5:13
60 (2)
    32:18;82:19
6'10 (1)
    7:15

7

7 (7)
    3:17;25:4,8,8;35:20,21;
    53:13
70 (1)
    82:19
749-square-foot (1)
    34:1
750 (1)
    14:6
750-square-foot (1)
    71:3
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    24:24

8

80 (1)
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Attachment Q: 
Public Comment (all hearings) 







From: Participate
To: Suzanne Frick; Morgan Landers
Subject: FW: Public comment for P&Z meeting 11/29 Item 3
Date: Monday, November 28, 2022 1:01:12 PM

LISA ENOURATO | CITY OF KETCHUM 
Public Affairs & Administrative Services Manager 
P.O. Box 2315 | 191 Fifth St. W. | Ketchum, ID 83340 
o: 208.726.7803 | f: 208.726.7812  
lenourato@ketchumidaho.org | www.ketchumidaho.org 

-----Original Message-----
From: Yahoo! <boylehp@yahoo.com>
Sent: Monday, November 28, 2022 11:08 AM
To: Participate <participate@ketchumidaho.org>
Subject: Public comment for P&Z meeting 11/29 Item 3

Commissioners,

Please carefully examine the transformer placement issue raised by the staff.  The staff is 100% correct that if you
let the developer proceed with the transformer placement it will become a precedent.  Please do not set that
precedent.

Thank you,

Perry Boyle
Ketchum

mailto:participate@ketchumidaho.org
mailto:sfrick@ketchumidaho.org
mailto:MLanders@ketchumidaho.org


From: Participate
To: Morgan Landers; Heather Nicolai
Subject: FW: Additional Comments
Date: Wednesday, December 14, 2022 11:51:34 AM

Public comment.
 
LISA ENOURATO | CITY OF KETCHUM 
Public Affairs & Administrative Services Manager 
P.O. Box 2315 | 191 Fifth St. W. | Ketchum, ID 83340 
o: 208.726.7803 | f: 208.726.7812  
lenourato@ketchumidaho.org | www.ketchumidaho.org 
 

From: David Hutchinson <david@vpcompanies.com> 
Sent: Tuesday, December 13, 2022 4:56 PM
To: Participate <participate@ketchumidaho.org>
Subject: Additional Comments
 
 
To: Ketchum Planning and Zoning Commissioners
 
Please include this email in the staff report for the hearing on The 208 Condominiums on December
20,2022.
 
The following comments are based upon additional information and from attending the first hearing,
 
I learned at the hearing for the first time that the City Council had approved an “FAR Exceedance
Agreement “ prior to the P&Z hearing for design review. I believe the staff said this was not how it
was typically done in the past. I would suggest that the initial portion of the hearing was quite
confusing based on this procedure deviation. The staff attempted to let the commission know that
the “exceedance agreement” approval was subject to modification based on the P&Z design review
findings. I would, therefore, like to emphasize that point and ask that the commission disregard what
was really a premature approval. Also, as an adjacent property owner, I do not believe I was noticed
of the council meeting where the exceedance was discussed and “approved”.
 
From my observation at the hearing ( and the video tape will bear that out) this council “approval”
wrongly influenced the process and created an expectation of a P&Z design review approval by the
applicant for a building that is clearly out of scale for the property and the location. The applicant
actually put forth the amount of time and money spent based on the council approval as a reason to
approve the design review. The potential for a much bigger and taller building was in exchange for
an in-lieu housing contribution.
 
I am all for the formula that creates housing money but not when it is at the expense of the scale
and character of the community. It is only appropriate where the actual project, the location and the
neighborhood support a larger scale. The potential locations for this type of height and bulk would
typically be more than two blocks from the intersection of Main and Sun Valley Road ( as the scale

mailto:participate@ketchumidaho.org
mailto:MLanders@ketchumidaho.org
mailto:HNicolai@ketchumidaho.org
mailto:lenourato@ketchumidaho.org
http://www.ketchumidaho.org/


has been mostly determined and is lower ) and/or where there is topography that mitigates
appearance of height and bulk ( west side of Main Street ), where the building fronts a 90 ‘wide
street ( very important as it mitigates a narrow corridor) and where the neighborhood already has a
collection of larger buildings, therefore adding some complimentary design to the existing
neighborhood.
 
This site meets none of those reasonable criteria and is therefore in conflict with the entire purpose
of the Design Review Ordinance. It’s a block from both Main Street and Sun Valley Road, The
neighborhood buildings are low in scale and not far from historic preservation buildings, it’s a 55 ft
wide single lot with narrow roads on both sides of the corner, it proposes a basically blank 42’ tall
north wall that is over 6000 sq. ft. and very visible from many locations and a Second Street frontage
with no retail that contradicts that specific design review criteria.  Based on those facts, the city’s
meaningful intent of providing for community housing creates a situation where the intended
contribution to a solution becomes its own bigger problem. Any in-lieu payment in exchange for a
building that will be detrimental to the community character for up to 100 years or more, is simply
not worth the trade. The City needs to save the in-lieu formula and the FAR Exceedance Agreement
for appropriate projects in a locations that work. There are plenty of those locations in town, but this
is obviously not one.
 
 
Sincerely,
Dave
 

David Hutchinson

(208) 726-1875
(208) 720-0789 (cell)
www.vpcompanies.com
__________________________________________________________________________________________
The contents of this email and any attachments are all property of VP Companies and are subject to copyright and other protections. If
you are not the intended recipient of this email or you received this email in error, please be aware  that any dissemination,
distribution, or copying, this email or any attachment is strictly prohibited and may be unlawful. Also, if you are not the intended
recipient of this email, please notify the sender immediately and permanently delete all copies of this email and any attachments. Any
statements, opinions or claims contained in this email or any attachment constitute a personal message from the sender, unless otherwise
stated, and may be incorrect, untrue or inaccurate. VP Companies is not responsible for any action taken in relation to or reliance upon
any such statements, opinions or claims.  If you do not wish to receive further emails from VP Companies, please contact the sender
immediately. Please note, VP Companies will remove your name from its marketing lists but may still contact you via email in
connection with any pre-existing relationship or business transaction between you and VP Companies.
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101 E. Bullion  st., unit  2H

Hailey,ID  83333

208.788.6688

alturaslawgroup.com ALTURAS
LAW  GROUP

Samuel L. Linnet I sam@alturaslawgroup,com

December  16,  2022

City  of  Ketchum

Planning  and  Building  Department

Morgan  Landers,  Director
mlanders@Ketchumidaho.org

RE:  Demand  to halt  design  review  for  the 208  Condos  project  and
terminate  FAR  Exceedance  Agreement  22811

Dear  Planning  & Building  Director  Morgan  Landers:

I represent  240  North  Leadville,  LLC, which  owns  property  adjacent  to the  208
Condos  project.  This  a demand  letter  to cease  consideration  of the  design  review
application  for the 208 Condos project.  Upon review of the City Council's
November  21, 2022  meeting,  the Council's  consideration  and approval  of FAR
Exceedance  Agreement  22811 violated  Ketchum  City Code ("KMC")  and Idaho's
Local Land Use and Planning  Act ("LLUPA" or "ldaho  Code 67-6501  et seq.")
because  the Council  made quasi-judicial  determinations  reserved  for the the
Planning  and Zoning  Commission  and failed to notice  and conduct  a public
hearing  concerning  the  same.

By allowing  the  Council  to consider  and  approve  a Far Exceedance  Agreement
prior  to  the  Planning  and  Zoning  considering  design  review  standards,  and  doing
so outside  of a public  hearing,  the  City  has  jeopardized  the  lawfully  required
process  for  considering  208  Condos  design  review  application.  As you  are  no
doubt  aware,  the  remedy  to  this  situation  is to void  Far Exceedance  Agreement
22811,  and  re-notice  and  re-hear  the  208  Condos  design  review  application  in
front  of  the  Planning  and  Zoning  Commission.  Accordingly,  on behalf  of  my  client,  I
respectfully  demand  that  the  currently  scheduled  consideration  of the  208
Condos  application  be pulled  from  the  upcoming  December  20,  2022  Planning
and  Zoning  Commission  meeting.

The  primary  rules  and laws  applicable  to  this  matter  are  Idaho's  LLUPA  and
KMC,  Title  17. Under  LLUPA,  city  councils  may  either  retain  their  planning  and
zoning  authority  or  delegate  it to a commission.  Idaho  Code  5 67-6504.  Ketchum
elected  to establish  a planning  and  zoning  commission  pursuant  to Idaho  Code  @
67-6504,  and  the  only  planning  and  zoning  power  retained  by the  Council  is the
authority  to  adopt  ordinances,  to  finally  approve  land  subdivisions,  and  to  act  in an
appellate  capacity  for  appeals  from  the  Planning  and  Zoning  Commission.  See



KMC  O 4.12.020;  Idaho  Code  O 67-6504;  Brower v. Bingham Cty. Comm'rs (In re
The  Application  for  Zone  Change),  140  Idaho  512, 514, 96 P.3d 613, 615 (2004).
Importantly,  LLUPA  requires  governing  boards  to adopt hearing procedures that
"provide  an opportunity  for  all affected  persons  to present and rebut evidence."
Idaho  Code  Th 67-6534.

Under  Ketchum  City  Code,  the  Planning  and  Zoning  Commission  is required to
conduct  design  review  for  mixed  use  buildings  and  projects in all zoning districts.
KMC  gg 17.96.010  and  030.b.  Specifically,  KMC  O 17.96.050.A  states that the
Commission,  not  the  City  Council,  shall  determine  whether an application for
design  review  conforms  to all standards  under  Title  17. KMC  S 17.124.040  is a
development  standard  that  applies  to all projects  in CC zoning  districts, which

constrains  projects  to  a maximum  floor  area  ratio  (FAR),  unless  some  community
housing  benefit  is provided.  Subsection  B.2 of  this  code  states  that an increased
FAR may  be permitted  by the  Planning  and  Zoning  Commission  subject to design

review,  which  necessarily  requires  that  an applicant  must  go through  design

review  to  receive  a FAR Exceedance  Agreement.  Lastly,  KMC  § 17.144.020

establishes  the  Council  as an appellate  body  for  decisions  made  by the  Planning

and  Zoning  Commission.

Only  the  Planning  and  Zoning  Commission  can  approve  a FAR Exceedance

Agreement  after,  or  concurrently  with,  design  review  because  the  Council

dedicated  its planning  and  zoning  powers  to the  P&Z  Commission.  The  Idaho

code  sections  and KMC  sections  cited  above  lay out  clear,  legally  defensible

procedures  for  projects  subject  to design  review.  The Planning  and Zoning

Commission  is vested  with  the  sole  authority  to  evaluate  whether  an application

for  design  review  meets  the  standards  under  KMC  Title  17.  Once  the  Planning  and

Zoning  Commission  has  made  its  quasi-judicial  determinations  about  whether  an

application  meets  all  standards,  then  that  decision  can  be appealed.  The

maximum  floor  area  ratio  standard  is a standard  of  evaluation  that  the  Planning

and  Zoning  Commission,  not  City  Council,  must  consider  during  design  review.

Here,  the  City  Council's  consideration  and  determination  that  the  208  Condos

project  met  the  FAR  standard  and  the  amount  of  a community  housing  in-lieu  fee

was  improper  because  that  determination  is reserved  for  the  Planning  and  Zoning

Commission.  FAR Exceedance  Agreement  22811  contains  a recital  of  the  FAR

standard  under  KMC 9 17.121.040  and  an analysis  of  the  standard  as it relates  to
the  208  Condos  design  review  application.  While  the  City  may  intend  for  the

Planning  and  Zoning  Commission  to have  "final"  say  over  this  matter,  the  City

Council's  determination  that  the  FAR  standard  was  met  and  that  a sum  certain  for

the  in-lieu  fee  is appropriate  prejudices  the  Planning  and  Zoning  Commission's

ability  to impartially  and independently  consider  all design  review  standards,

especially  when  such  determination  is reduced  to an  enforceable  contract.

Furthermore,  since  the  City  Council  sits  in an appellate  capacity,  it has  biased  itself

against  any  appeals  that  may  concern  the  project  or the  FAR  agreement.  Lastly,

and  potentially  most  significant,  the  public  and  impacted  neighbors  were  not  given
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notice  or an opportunity  to be heard  when  the  Council  considered  whether  to

approve  FAR Exceedance  Agreement  22811.

As stated  above,  the  corrective  action  requested  by my client  is for  the  208

Condo  design  review  application  to be considered  in its entirety  by the  Planning

and  Zoning  Commission  and  without  any undue  influence  from  the  City  Council.

This  requires  FAR Exceedance  Agreement  22811  to be terminated  and  the  208

Condos  design  review  public  hearing  to be postponed.  Eventually,  the  Planning

and  Zoning  Commission  may  elect  to  enter  into  or advise  the  City  Council  to  enter

into  a similar  agreement,  but  it must  do  so without  the  undue  influence  of  knowing

that  the  City  Council  has  already  reviewed  and  approved  the  FAR standard  for  this

project.  The  imminence  of  the  upcoming  Planning  and  Zoning  hearing  to  consider

the  208  Condos  design  review  application  requires  your  response  as soon  as

possible,  but  no later  than  Monday,  December  19,  2022  at  5:00  PM.

My client  supports  and understands  the  need  for  the  community  housing

in-lieu  fee,  but  both  the  public  and City  need  to ensure  that  it is extracting  those

fees  with  a legal  and defensible  process  that  will  not  jeopardize  the  utility  o'f the

funds  received  or divert  attention  and resources  from  community  housing  and
towards  appeals  and  litigation.

ALTURAS  LAW  GROUP,  PLLC

Cc: Mayor  Neil  Bradshaw

City  Attorney  Matt  Johnson

City  Council  President  Michael  David

Councilor  Amanda  Breen

Councilor  Jim Slanetz

Councilor  Courtney  Hamilton
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From: Participate
To: Morgan Landers; Heather Nicolai
Subject: FW: P & Z Meeting on December 20
Date: Monday, December 19, 2022 12:59:26 PM

Public comment.
 
LISA ENOURATO | CITY OF KETCHUM 
Public Affairs & Administrative Services Manager 
P.O. Box 2315 | 191 Fifth St. W. | Ketchum, ID 83340 
o: 208.726.7803 | f: 208.726.7812  
lenourato@ketchumidaho.org | www.ketchumidaho.org 
 

From: John Melin <johntmelin@gmail.com> 
Sent: Monday, December 19, 2022 11:43 AM
To: David Hutchinson <david@vpcompanies.com>
Cc: Participate <participate@ketchumidaho.org>
Subject: Re: P & Z Meeting on December 20
 
No doubt he got to Neil with an offer of in lieu fees.
 
Please let me know if the meeting is a go.
 
Thanks,
 
John
 
On Mon, Dec 19, 2022 at 10:18 AM David Hutchinson <david@vpcompanies.com> wrote:

John,
Thanks for this ! Need to stop this stuff.
 
The other thing about this is the applicant is trying to “buy” these size bonuses, which makes no
sense in this location.
 
Dave
 

From: John Melin <johntmelin@gmail.com> 
Sent: Monday, December 19, 2022 10:11 AM
To: participate@ketchumidaho.org
Subject: P & Z Meeting on December 20
 
P & Z Commissioners
City of Ketchum
 
Dear Commissioners,

mailto:participate@ketchumidaho.org
mailto:MLanders@ketchumidaho.org
mailto:HNicolai@ketchumidaho.org
mailto:lenourato@ketchumidaho.org
http://www.ketchumidaho.org/
mailto:david@vpcompanies.com
mailto:johntmelin@gmail.com
mailto:participate@ketchumidaho.org


 
I whole heartedly support Dave Hutchinson in his opposition to the proposed building at the
corner of Leadville Ave and Second Street.  While I have limited knowledge of the specifics of the
project, I am aware of the impact that these large buildings can have on the downtown parking
and the downtown image. 
 
As the owner of the Elephant’s Perch and Ketchum Kitchens, I fought against the poorly conceived
Blue Bird project which is dramatically under-parked and over-sized.  Parking is the life blood of
retail and, in Ketchum, as you all know, the Town Square area is significantly under parked during
our peak tourist seasons of December and Summer.  This is important because local retailers need
to generate significant sales during these three months to survive for the full year.
 
Further, these lot-line to lot-line, very tall buildings will destroy the small town feeling of Ketchum
that is so essential to attracting tourists.  A 40’ concrete block firewall on a small lot can ruin the
character of any street.
 
The proposed building is a great example of the type of development that P&Z should be driving
out of the CC zone.  

·      A large, square building that runs lot-line to lot-line, with a 40’ fire wall abutting an
adjacent property owner is unsightly and unfairly damages numerous nearby buildings.

·      Fourth Street off Sun Valley Road is one of the charm streets in Ketchum.  The idea
that it gets developed with oversized buildings is repugnant.  Whatever is allowed on this
lot will set a precedent for the lot across the street.  

·      The lot is too small to have adequate parking, which will lead to more street parking
during peak season.  The area around the Kneadery already has a parking issue during
peak tourist season.  This shortage of parking will eventually affect the parking at
Elephant’s Perch and other businesses on East Avenue.

·      All of the recent buildings with expensive condos on the upper floors will be

populated by 2ndhomeowners who will not bring year-round pedestrian traffic downtown
but will rather increase parking use during peak seasons.

 
Finally, I do not believe that I was properly noticed about this project.  I have a 20-year lease on
the Elephant’s Perch and I did not receive any communication.  The Perch building is owned by an
97 year-old out-of-town owner who is battling health issues and he did not forward any
communication.
 
It is essential that the P & Z and the City Council take a hard line with developers to ensure that
they create projects that meet the high-character standards of Ketchum.  
 
John Melin
30 Year Resident



From: Participate
To: Heather Nicolai
Subject: FW: Proposed mixed-use development at 200 N Leadville Ave. (P22-035 and P22-035A)
Date: Tuesday, February 28, 2023 9:58:16 AM

Public comment.
 
LISA ENOURATO | CITY OF KETCHUM 
Public Affairs & Administrative Services Manager 
P.O. Box 2315 | 191 Fifth St. W. | Ketchum, ID 83340 
o: 208.726.7803 | f: 208.726.7812  
lenourato@ketchumidaho.org | www.ketchumidaho.org 
 

From: LES BOUDWIN <LESBOUDWIN@msn.com> 
Sent: Tuesday, February 28, 2023 9:18 AM
To: Participate <participate@ketchumidaho.org>
Subject: Proposed mixed-use development at 200 N Leadville Ave. (P22-035 and P22-035A)
 
Good morning.
 
My name is Les Boudwin.
 
I live at 113 Howard Drive, #3, Ketchum, ID.
 
I've known Mr. Carr professionally and socially for years.
 
I have studied renderings of his proposed project at 200 N Leadville.
 
I think his design and concept look great with the articulation and mix of finishes on the
exterior.
 
I support approval of his design.
 
Thank you,
 
Les Boudwin
 
 
 

Sent from Outlook

mailto:participate@ketchumidaho.org
mailto:HNicolai@ketchumidaho.org
mailto:lenourato@ketchumidaho.org
http://www.ketchumidaho.org/
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Findings of Fact, Conclusions of 
Law, and Decision - Final Design 
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Attachment S: 
Findings of Fact, Conclusions of 

Law, and Decision – 
Condominium Preliminary Plat 















































 

 
 

Attachment T: 
FAR Exceedance Agreement 

#22811 
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