
  

 

 

 
 
 

January 19, 2021 
 
Mayor Bradshaw and City Councilors 
City of Ketchum 
Ketchum, Idaho 
 
Mayor Bradshaw and City Councilors: 
 

Recommendation to Consider and Act on Development Agreement Amendment  
Application P20-122 to Extend Development Agreement 20427 for the Project Located at 1st and 4th Street, 

391 First Avenue, Jack Bariteau, Applicant 
 
Recommendation and Summary  
Staff is recommending the council consider and act on the proposed development agreement amendment and 
if in support, adopt the following motion: 
 
I move to approve Amendment #1 to Development Agreement 20427 
 
The reasons for the recommendation are as follows: 

• On January 12, 2021, the Planning and Zoning Commission considered the proposed amendment and 
recommended Council approval of the amendment subject to additional changes; 

• Without the amendment, the applicant will be unable to meet the performance dates in the 
Development Agreement.  

 
Introduction and History 
In December 2020, the City Council approved Development Agreement 20427 for the 1st and 4th mixed use 
development (Attachment A).  The Agreement contains specific performance dates. Due to issues outlined in 
the December 7, 2020 letter from the applicant’s attorney and the December 22, 2020 email from Mr. 
Bariteau, (Attachment B), the applicant, Jack Bariteau is requesting an amendment to the Development 
Agreement 20427 to extend the performance dates for the project (Attachment C). 
 
On January 12, 2020, the Planning and Zoning Commission reviewed the amendment request and on a vote of 
3 in favor and 2 against, recommended the City Council approve the amendment subject to additional 
revisions.  The Planning and Zoning Commission action is described later in this report. 
 
Staff is recommending the Council review the requested amendments, consider the Planning and Zoning 
Commission recommendations, and act on the proposed amendment.   
 
Existing  Development Agreement 20427 
Development Agreement 20427 contains the following provisions: 
 
Section 3 Right to Develop: “Pursuant to KMC §17.96.090, the design review approval on this Project shall be 
valid for twelve (12) months from the date of final decision on the associated Findings of Fact, Conclusions of 
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Law, and Decision. Application for a building permit must be done within this time as specified in KMC 
§17.96.090(A)(2). Any extension shall only be as allowed and specified in KMC §17.96.090.   
 
Any application for a building permit submitted by Owner shall substantially comply with the requirements of 
applicable codes, agreements, approvals, plans, permits and other documents as such requirements exist on 
the day the building permit application is submitted. A building permit must be obtained within fourteen (14) 
months from the date of the final decision on the associated Findings of Fact, Conclusions of Law and Decision, 
and a certificate of occupancy must be obtained for the Project no later than 18 months after the building 
permit is issued unless the time for completion of the Project is extended by the City Council.” 
 
Staff Comment: The design review application findings of fact were approved on June 10, 2019.  The design 
review permit was valid until June 10, 2020. The development agreement required a building permit 
application to be submitted by June 10, 2020 and a building permit to be issued by August 10, 2020. A 
certificate of occupancy is required within 18 months of the date the building permit is issued. The applicant is 
requesting an extension of these performance dates. 
 
Section 13 Term. “The term of this Agreement shall be two years and eight months (2 years 8 months) from 
the date of the final decision on the associated Findings of Fact, Conclusions of Law and Decision except such 
term will not be considered to supersede or amend the standard validity periods as specified in KMC, which 
may be shorter as to specific approvals and necessary steps (e.g. KMC §17.96.090 specifying that design review 
approval is only valid for twelve months without additional steps for extension).” 
 
Staff Comment: The findings of fact were approved June 10, 2019 and the agreement would be in effect until 
February 10, 2022. Because the project has not yet started construction, the applicant is proposing to extend 
the effective date of the agreement.  
 
Section 16 q: Force Majeure. “If either party hereto is delayed in the performance of any of its obligations 
hereunder because of abnormal and unforeseeable inclement weather, material shortages, labor shortages, 
dispute or strike, civil strife, acts beyond the reasonable control of the delayed party including acts of God, and 
actions by the United States of America, the State of Idaho, the City or any of their agencies, the time of 
performance hereunder, shall be reasonably extended for the same time as lost by the cause hereinabove set 
forth. Any claim of a force majeure event must be submitted to the other party within thirty days of such 
event.” 
 
Staff Comment: The applicant is requesting to amend this section to include a Pandemic as a reason to extend 
the timelines in the Agreement.  
 
Analysis 
Attachment C Contains the amendments proposed by the applicant, staff and the Planning and Zoning 
Commission. 
 
Staff is in general agreement with extending the performance dates due to the challenges of COVID-19. Staff is 
recommending the following key changes to the applicant’s request: 
 
Section 2.1: Staff is recommending adding a date when the building permit must be obtained by the 
applicant for the project. Because the date for the certificate of occupancy and the effective date of the 
Agreement are tied to issuance of building permit, there needs to be a date when the applicant must obtain 
the building permit.  Otherwise, the possibility exists the applicant may delay obtaining a building permit and 
the agreement and completion of the project could be a significant period of time. The existing development 
agreement contains a deadline for obtaining a building permit and staff recommends the amendment also 
contain a deadline for obtaining a building permit.  
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Section 2.3:  The applicant is proposing to add a Pandemic as a reason for invoking the Force Majeure clause of 
the Agreement.  Staff does not support this addition. The addition of Pandemic is ambiguous and will lead to 
different interpretations as to the meaning and length of automatic extension for the project.  Instead, if there 
are additional delays due to a future Pandemic, the applicant can return to the City for an amendment to the 
Agreement.  
 
Planning and Zoning Commission Action 
 
The Planning and Zoning Commission met on Tuesday January 12, 2021 to review and make a 
recommendation to the City Council on the proposed amendment.  The Commission voted 3-2 to recommend 
approval of the amendment subject to additional changes in addition to those proposed by staff. 
 
The Commission was in general support of design of the project as originally approved. Two Commissioners did 
not support the amendment and expressed concern about the applicant’s ability to complete project, concern 
that development activity in Ketchum is robust and there is no need to continue granting exceptions to 
facilitate more development, and if this applicant wants to move ahead with the project, the project can go 
back through the permitting process.   
 
The Commissioners in favor of the amendment were supportive of a modest extension but wanted shorter 
performance periods so the project does not stall. The Commission recommended two changes to the 
proposed amendment agreement: 

• Modify Section 2.1, Obtain a Building Permit, within 60 days of approval of City Council approval of the 
Development Agreement Amendment. Staff recommended 90 days and the Commission is 
recommending 60 days in order to keep the city and the applicant moving forward on the project.   

• Modify Section 2.1,  Submit Evidence of a Construction Loan Recordation.  The Commission 
recommended this section be modified to prohibit site excavation until the construction loan is 
recorded. There are two way to accomplish this recommendation.  The first is to add language 
indicating site excavation may not occur until the loan is recoded. The other approach would be to 
require the recording to occur prior to issuance of a building permit.  

 
Public Comment 
Dave Wilson, property owner at the south end of the alley behind the project expressed concern about access 
to his property if the alley improvements were not completed before next winter.  He asked that if the 
amendment is approved, the City add a condition requiring completion of the alley improvements before 
November 1, 2021.   
 
Pat Cooley, with the Water Department, has requested a condition requiring the applicant to abandon the 
Ketchum Springs Water Line behind the project and install the associated connections before the trenching 
moratorium period begins in the downtown. This would require the work to be completed before July 2021.  
 
Should Council agree with the request, language could be included in this amendment. 
 
Financial Impact 
There is no financial impact associated with the recommended action. 
 
Attachments: 
Attachment A:  Development Agreement 20427 
Attachment B:  December 7, 2020 and December 22, Email from Applicant 
Attachment C:  Proposed Development Agreement Amendment 

































From: Jack Bariteau
To: Suzanne Frick; Jade Riley; Matthew A. Johnson; Neil Bradshaw; Edward Lawson; Jim Laski
Subject: Development Agreement #20427 - Extension Application -
Date: Tuesday, December 22, 2020 12:30:17 PM

Good afternoon: Per our meeting at City Hall on December 17, 2020 regarding the process for
moving the development project along at 391 First Avenue North under Development
Agreement #20427, I wanted to confirm with you that with the City's acceptance of the
Development Agreement Extension Application and payment of the $750.00 fee, that the
project will be scheduled as we discussed for the Planning and Zoning Meeting on January 11,
2021 and the City Council Meeting on January 18, 2021. 

You are in receipt of the letter from Edward Lawson dated December 7, 2020 notifying the
City of the causes for the delay of the project while these are clearly listed in Mr. Lawson's
letter,
I would again like to reiterate that the delays in our ownership proceeding per the timelines in
the Development Agreement and submission of the building permit application were caused
by matters outside of our control. First and most importantly, the issue related to the then in
place  City ordinance that prohibited dead end alleys in the City, only came to light after the
Findings of Fact that were approved by the Planning and Zoning Commission on June 10,
2019. This discovery by John Gaeddert, in his position as Planning Director for the CIty at that
time, caused a whole new public review process to begin so as to propose and adopt a new
ordinance to allow for dead end alleys. Second, comments and requests by our adjoining
property owners (PIttman, Wilson and Theilen) that our project be responsible for the
maintenance of the remaining alley as part of our project also grew in scope as now evidenced
by the ROW Encroachment Agreement between the City and our ownership. Third, the City
continued to review the offsite improvement work to be performed by our project in the alley,
on First Avenue North and Fourth Street and request changes in this overall final design in the
public right of way that were finally resolved and that are now reflected and shown in the
ROW Encroachment Agreement recorded on October 29, 2020. Lastly, we have been working
expeditiously to secure the required construction loan commitment for the City Council's
review. The letter from Suzanne has pushed back this process and it is imperative that we
receive an extension of the Development Agreement by mid January to keep this effort on
course. 

The  City Council then approved the Development Agreement  and  it was recorded on
December 20, 2019. At this point, I turned to our project architect, Pivot North Architecture,
and all related consultants to prepare building permit set drawings for submission to the City
prior to the expiration of the Findings of Facts in mid June, 2020. In mid March this work
effort was interrupted, as we are all aware by the outbreak of COVID-19, and resulted in the
subsequent stoppage of work by many of our consultant team. Finally, we were able to get the
team restarted and submitted for building permit on September 26, 2020 and paid $126,121 in
permit fees to the City. Not until I received a letter from Suzanne Frick on December 2, 2020,
did it become readily apparent that the City indicated that the building permit would not be
issued because the date of the Findings and Facts had been deemed to have expired. 

Jade indicated during our meeting that our ownership should have requested an extension of
the Findings and Facts while all of these additional processes were going on. Our view is that
the pandemic and City's new ordinance process clearly interfered with our ability to proceed
and therefore force majeure would definitely apply and extend our timelines accordingly. I
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trust that the City recognizes the extenuating circumstances that caused us to not meet the
timeline for submission of the building permit application exacerbated by the ongoing
pandemic and grant our requested extension of the Development Agreement to allow us to
construct this building and open the project by late Spring to early Summer 2022.

Please let me know if you have any questions at your earliest convenience. 

Sincerely, 

Jack Bariteau
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(Space Above Line For Recorder’s Use) 

FIRST AMENDMENT TO DEVELOPMENT AGREEMENT #20427 

This Amendment (“Amendment”) is made as of January __, 2021 by and between 

the City of Ketchum, Idaho (“Ketchum”), a municipal corporation, and Main Drive Properties, 

LLC, a Tennessee limited liability company and Jack E. Bariteau, Jr. as trustee of the Jack E. 

Bariteau Jr. Separate Property Trust, dated October 2, 1996 (collectively “Owner”, and together 

with Ketchum, the “Parties”). 

 

1.   Recitals.  This Amendment is made in contemplation of the following facts 

and purposes: 

1.1 Ketchum and Owner are parties to Development Agreement #20427 

(“Agreement”), dated December 16, 2019, and recorded on December 20, 2019 in the records of 

Blaine County, Idaho as Instrument No. 665841, under and by virtue of which the Parties 

established certain rights and obligations with regard to the development annexation of the real 

property commonly known as 391 N. 1st Avenue, Ketchum, Idaho (“Property”). 

1.2 The parties desire to amend and supplement the Agreement as hereinafter 

provided pursuant to section 16. b) thereof. 

1.21.3 With the exception of the amendments in this Agreement, all terms of 

Agreement 20427 shall remain in effect. 

2.   Amendments.  In view of the foregoing, the Parties agree to amend and 

supplement the Agreement including the extension of the design review approval to June 10, 

2021, as follows: 

2.1 The Parties have adopted the following schedule for the performance of 

the obligations of Owner under the Agreement and all related permits, approvals, and consents: 

 Performance Obligation     Completion Deadline 

Subject to Section 3, Ssubmit for Building Permit                     Building Permit submitted 9/26/20 

Receipt of Building Permit                                                     In Review. Subject to City issuance 
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Subject to Section 3, Obtain a Building Permit Within 60 90 days of approval of this 

Development Agreement 

Amendment 

Subject to Section 8, Submit Right-Of-Way  

Encroachment Agreement          Signed 10/19/20; Recorded 10/29/20  

 

Subject to Section 15, Submit Site Restoration Plan   Prior to issuance of building permit 

and Bond        

Subject to Section 14, Submit Evidence of Construction Prior to issuance of building permit 

Loan Commitment                 

Subject to Section 14, Submit Evidence of Construction  Within 60 days of building permit 

Loan Recordation issuance.   No excavation may occur on the site  

   until the construction loan is 

recorded and evidence is provided to 

the City. 

  

Subject to Section 12, Submit Letter of Credit for  Prior to issuance of building permit 

Off Site Improvements  

Subject to Section 3, Receipt of Certificate of Occupancy Within 18 months after issuance of 

building permit                                                 

                        2.2 Section 13 is amended to provide that the term of the Agreement shall be 2 

years and 8 months from issuance of the building permit. 

 

2.3       The terms “a pandemic” are added to the first sentence of Section 16 q 

after the word “including”. 

3.  Construction.  This Amendment and the Agreement constitute one agreement 

between the Parties.  In the event of any inconsistency between this Amendment and the 

Agreement the terms of this Amendment shall govern.  All capitalized terms in the Agreement 

shall have the meaning in the Agreement when used in this Amendment, unless otherwise 

defined herein. 

4.  Ratification.  The Agreement, as amended and supplemented by this 

Amendment, is hereby ratified and affirmed. 

5.  Counterparts.  This Agreement may be executed in any number of 

counterparts. 

 

This Amendment is executed by the Parties as of the date first above written.  

 

Main Drive Properties, LLC, a Tennessee limited  City of Ketchum, Idaho, a municipal 



Second Amendment To Annexation Agreement 

70359-020 
Page 3 

 

  liability company      corporation 

 

 

By:______________________________  By: __________________________ 

      William Allison, Managing Member        Neil Bradshaw, Mayor 

 

 

By:________________________________________ 

      Jack E. Bariteau, Jr. as Trustee of the Jack E. Bariteau, 

      Jr. Separate Property Trust u/a/d October 2, 1996 
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STATE OF IDAHO ) 

)ss. 

County of Blaine  ) 

 

On this _____ day of ___________, 2021, before me, a Notary Public in and for said 

State, personally appeared JACK E. BARITEAU, JR., known or identified to me to be the 

Trustee, or one of the Trustees of the Jack E Bariteau, Jr. Separate Property Trust under trust 

agreement dated October 2, 1996, and acknowledged to me that by said Trustee's signature on 

the foregoing instrument, the foregoing named Trust executed the same. 

 

  

My Commission Expires   

Notary Public for Idaho  

Residing at ____________________________ 

 

STATE OF IDAHO  ) 

    ) ss. 

County of Blaine  ) 

 

 

 On this _____ day of _______________, 2021, before me, a Notary Public in and for said 

State, personally appeared NEIL BRADSHAW, Mayor of the City of Ketchum, Idaho, known or 

identified to me to the person whose name is subscribed to the within instrument as the Mayor of 

the City of Ketchum, Idaho, and acknowledged to me that he executed the same as Mayor of the 

City of Ketchum, Idaho. 

 

      ________________________________ 

      Notary Public for Idaho 

      Residing at ____________________ 

      Commission expires _____________ 

 

State of _____________ ) 

)  ss. 

County of _____________ ) 

 

On this ____ day of ______________, 2021, before me, a Notary Public in and for said 

State, personally appeared WILLIAM ALLISON, known or identified to me to be the Manager 

of Main Drive Properties, LLC, a limited liability company and the member or one of the 

members who subscribed said limited liability company name to the foregoing instrument, and 

acknowledged to me that he executed the same in the name of said limited liability company. 

 

  

Notary Public for ___________________________ 

Residing at   

My Commission expires   


