City of Ketchum

CITY COUNCIL MEETING AGENDA MEMO

Meeting Date: | August 7, 2023 Staff Member/Dept: | Paige Nied, Associate Planner
Planning and Building Department

Agenda Item: Recommendation to review and approve Right-of-Way Encroachment Agreement #22872
and Alley Maintenance Agreement #22874

Recommended Motion:
| move to authorize the Mayor to sign Right-of-Way Encroachment Agreement #22872 and Alley
Maintenance Agreement #22874 between the City of Ketchum and MMDM12 LLC.

Reasons for Recommendation:

e The 7" Street Townhomes Design Review application (File No. P22-031) was approved by the
Planning and Zoning Commission on April 11, 2023. The Townhouse Preliminary Plat application (File
No. P22-031A) and the Phased Development Agreement #22844 were approved by the City Council
on April 15, 2023.

e The improvements will not impact the use or operation of the alley off 7t Street.

e The improvements will not impact drainage or snow removal within the public right-of-way.

e Snowmelt is not proposed for either driveway.

e The project complies with all standards for Right-of-Way Encroachment Permit issuance specified in
Ketchum Municipal Code §12.12.060.

e The access to the 7t" Street Townhomes is from the alley due to the orientation of the development.
As part of the Townhouse Subdivision for the 7t Street Townhomes, the applicant is required to
improve the alley to provide adequate access to the residential units by the owners and emergency
services. Because the City does not maintain alleys in residential districts, the project is required to
enter into an Alley Maintenance Agreement.

Policy Analysis and Background (non-consent items only):

Sustainability Impact:
‘ None OR state impact here: None |

Financial Impact:
‘ None OR Adequate funds exist in account. | There is no financial requirement from the city for this action. ‘

Attachments:
‘ 1. ROW Encroachment Agreement #22872 with exhibits ‘




2. Alley Maintenance Agreement #22874 with exhibits
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RECORDING REQUESTED BY AND WHEN
RECORDED RETURN TO:

City Clerk, City of Ketchum
PO Box 2315
Ketchum Idaho, 83340

(Space Above Line For Recorder’s Use)

RIGHT-OF-WAY ENCROACHMENT AGREEMENT 22872

THIS AGREEMENT, made and entered into this day of , 2023, by and between
the CITY OF KETCHUM, IDAHO, a municipal corporation ("Ketchum"), whose address is Post
Office Box 2315, Ketchum, Idaho 83340 and MMDM12 LLC, ("Owner"), whose mailing address
is Post Office Box 2028, Sun Valley, Idaho 83353 and who owns real property located at Lot 3,
Block 68, Ketchum Townsite (“subject property”).

RECITALS

WHEREAS, Owner wishes to permit the placement of two paver driveways adjacent to
the subject property from the property line to the edge of asphalt on the alley. These
improvements are shown in Exhibit “A” attached hereto and incorporated herein (collectively
referred to as the “Improvements”) and;

WHEREAS, Ketchum finds that said Improvements will not impede the use of said public
right-of-way at this time subject to the terms and provisions of this Agreement;

WHEREAS, following construction of the Improvements, the Owner will restore the right-
of-way, as shown in Exhibit “A”, acceptable to the Streets and Facilities Director;

NOW, THEREFORE, in contemplation of the above stated facts and objectives, it is
hereby agreed as follows:

TERMS AND CONDITIONS

1. Ketchum shall permit Owner to install the Improvements identified in Exhibit “A”
within the alley right-of-way off 7t Street adjacent to Lot 3, Block 68, Ketchum Townsite until
notified by Ketchum to remove the infrastructure at which time Owner shall remove infrastructure
at Owner’s expense.

2. Owner shall be responsible for the maintenance of said Improvements and shall
repair said improvements within 48 hours upon notice from Ketchum that repairs are needed. Any
modification to the improvements identified in Exhibit “A” shall be approved by the City prior to
any modifications taking place.

3. Owner shall be responsible for restoring the alley and landscaping that is altered
due to the construction and installation of the Improvements, to the satisfaction of the Director of
Streets and Facilities.
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4. In consideration of Ketchum allowing Owner to maintain the Improvements in the
public right-of-way, Owner agrees to indemnify and hold harmless Ketchum from and against any
and all claims of liability for any injury or damage to any person or property arising from the
Improvements constructed, installed and maintained in the public right-of-way. Owner shall
further indemnify and hold Ketchum harmless from and against any and all claims arising from
any breach or default in the performance of any obligation on Owner's part to be performed under
this Agreement, or arising from any negligence of Owner or Owner's agents, contractors or
employees and from and against all costs, attorney's fees, expenses and liabilities incurred in the
defense of any such action or proceeding brought thereon. In the event any action or proceeding
is brought against Ketchum by reason of such claim, Owner, upon notice from Ketchum, shall
defend Ketchum at Owner's expense by counsel satisfactory to Ketchum. Owner, as a material
part of the consideration to Ketchum, hereby assumes all risk of damages to property or injury to
persons in, upon or about the Improvements constructed, installed and maintained in the public
right-of-way arising from the construction, installation and maintenance of said Improvements and
Owner hereby waives all claims in respect thereof against Ketchum.

5. Ketchum shall not be liable for injury to Owner's business or loss of income
therefrom or for damage which may be sustained by the person, goods, wares, merchandise or
property of Owner, its tenants, employees, invitees, customers, agents or contractors or any other
person in or about the Subject Property caused by or resulting from the Improvements
constructed, installed, removed or maintained in the public right-of-way.

6. Owner understands and agrees that by maintaining the Improvements in the public
right-of-way pursuant to this Agreement, Owner obtains no claim or interest in said public right-
of-way which is adverse to that of Ketchum and that Owner obtains no exclusive right to said
public right-of-way nor any other right to use the public right-of-way not specifically described
herein.

7. In the event either party hereto retains an attorney to enforce any of the rights,
duties and obligations arising out of this Agreement, the prevailing party shall be entitled to
recover from the non-prevailing party reasonable attorney's fees at the trial and appellate levels
and, whether or not litigation is actually instituted.

8. This Agreement shall be governed by, construed, and enforced in accordance with
the laws and decisions of the State of Idaho. Venue shall be in the District Court of the fifth Judicial
District of the State of Idaho.

9. This Agreement sets forth the entire understanding of the parties hereto and shall
not be changed or terminated orally. It is understood and agreed by the parties hereto that there
are no verbal promises or implied promises, agreements, stipulations or other representations of
any kind or character pertaining to the Improvements maintained in the public right-of-way other
than as set forth in this Agreement.

10. No presumption shall exist in favor of or against any party to this Agreement as the
result of the drafting and preparation of this document.

11. This Agreement shall be recorded with the Blaine County Recorder by Ketchum.
12. The parties fully understand all of the provisions of this Agreement, and believe

them to be fair, just, adequate, and reasonable, and accordingly accept the provisions of this
Agreement freely and voluntarily.
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OWNER: CITY OF KETCHUM:

By: By:
Jeff McNee, Managing Member for Neil Bradshaw, Mayor
MMDM12 LLC
STATE OF . )
) Ss.
County of . )
On this day of , 2023, before me, the undersigned Notary Public in

and for said State, personally appeared Jeff McNee, known or identified to me to be the person
who executed the foregoing instrument and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the
day and year first above written.

Notary Public for
Residing at
Commission expires

STATE OF IDAHO )
) ss.
County of Blaine )

On this ___ day of , 2023, before me, the undersigned Notary Public in and
for said State, personally appeared NEIL BRADSHAW, known or identified to me to be the Mayor
of the CITY OF KETCHUM, IDAHO, and the person who executed the foregoing instrument on
behalf of said municipal corporation and acknowledged to me that said municipal corporation
executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and seal the day and year in this
certificate first above written.

Notary Public for
Residing at
Commission expires
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EXHIBIT “A”
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Record Bearing & Distance
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—5.00% +1.41% +1.25% +4.33% Inst. No. 607262

10.00° 39.07 2416’ 39.70° [ ] Record Bearing & Distance
- i - ™ Inst. No. 488133

ALLEY TOTAL § } Record Bearing & Distance
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ALLEY PROFILE VIEW

VERT: 1"=12.5
HORIZ: 17=2’

16
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Existing Cable Box
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|

Existing Power Box

Proposed Power Meter

1:27:32 PM MST

727-1987 fax

Proposed Gas Meter
Existing Water Valve

3

Existing Fire Hydrant
Proposed Water Valve

660 Bell Dr., Unit 1
P.O0. Box 2037, Ketchum, ID 83340 USA
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Proposed 1" Water Meter

bsmith@alpineenterprisesinc.com

STA 0490.00
STA 1400.00
STA 14+10.00
STA 14+20.00
STA 14+30.00
STA 14+40.00
STA 14+50.00
STA 14+60.00
STA 14+70.00
STA 14+80.00
STA 14+90.00
STA 2+00.00
STA 2410.00
STA 2+20.00
STA 2+30.00
STA 2+40.00
STA 2+50.00

Existing Sanitary Sewer Manhole

EXISTING Proposed Sanitary Sewer Manhole

5793.00 GRADE

5792.00 = —
e — T =
I

and Natural Hazards Consulting

(208) 727-1988

email:

Proposed Sewer Cleanout

Surveying, Mapping, Civil Engineering,

Alpine Enterprises Inc.

Proposed Drywell
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Proposed Catch Basin

16
ft.
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Proposed Landscape Drywell

8

Proposed Driveway Trench Drain

O Existing Street Sign

Proposed Spot Elevation (90.00=5790.00")
3.5% Existing Grade

5789.00 35% Proposed Grade

RIM  Rim Elevation
5788.00 IE IN Invert Elevation In
° IE OUT Invert Elevation Out

SMH—-1 MATCH Match Elevation
RIM = 5792.00' S Slope %

SE IE OUT = 5784.92 ( ) Record Bearing & Distance

5786.00
EXST. SMH - Inst. No. 607262
RIM = 5790.11 [ ] Record Bearing & Distance

5785.00 NE IE IN = 5783.41' Inst. No. 488133

NW IE IN = 5783.50 142 OF 8" PVC © S=I.00% SEWER CONSTRUCTION NOTES { 1 Record Bearing & Distance

SW IE OUT = 5783.40 e Inst. No. 336507
5784.00 1) All construction shall be in conformance with the Idaho Standards for Public Works Construction (ISPWC) and the City of Ketchum

Standards. The contractor shall be responsible for obtaining and keeping a copy of the above Standards and Specifications and a set
of plans stamped with the DEQ approval stamp and a copy of the DEQ approval letter on site at all times during construction.

— FINISHED

—_— GRADE

5791.00 e /
5790.00 /—/JF—FI\\‘ —_— e —

( IN FEET )

1 inch
©
o
)
)
J

GRAPHIC SCALE

w
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o~
N
—

5787.00

BY
AHN
AHN
AHN
AHN

DATE

24AUG22
08NOV22
10FEB23
21APR23

NO
1
2
3
4

5783.00

2) All mains and services shall comply with IDAPA 58.01.08.542.07.a and IDAPA 58.01.08.542.07.b which address the requirements for
separation distances between potable water lines (including mains and service lines) with non—potable lines. In addition, water services
5782.00 shall be constructed with at least 25 feet horizontal separation from infiltration trenches and dry wells.

3) The location of existing underground utilities are shown on the plans in an approximate way. The contractor shall be responsible for
5781.00 locating existing utilities during the construction. The contractor agrees to be fully responsible for any and all damages which result
from his failure to accurately locate and preserve any and all underground utilities.

5780.00 4) The contractor shall verify the location and elevation of all existing water and sewer mains at all proposed crossings. Some relocation
of water and sewer mains may be required in addition to those shown on the plans.

SMH-1

STA 2+40.00 OFF:2.11'R.

5) Potable/non—potable crossings shall comply with ISPWC Standard Drawing SD—407 and IDAPA section 58.01.08.542.07.

6) The contractor shall be required to obtain all necessary permits prior to excavation.

EXISTING SMH

STA 0+93.60 OFF:2.11°R.

7) Al sewer mains shall be constructed of PVC pipe conforming to ASTM D3034 SDR 35. Minimum pipe diameter for gravity sewer mains
shall be 8—inches. Minimum slope for 8—inch sewer main shall be 0.4%. Contractor shall iinstall pipe at slopes indicated on plans.

REVISIONS

BUILDING PERMIT SUBMITTAL

8) Sewer service lines shall be placed at a slope of 2%, with markers per ISPWC. Cleanouts are required at changes in alignment, grade,
and minimum 150’ length.

SEWER PROFILE VIEW
VERT: 1"=12.5' 9)
HORIZ: 1"=2 10)

All pipe shall be bedded with (ISPWC) Type | bedding material.

REVISED
REVISED
REVISED
REVISED

Trenches shall be back filled and compacted to a minimum of 95% of maximum density as determined by AASHTO T-99.

11) The contractor shall pressure test all sewer service connections in accordance with the Idaho Standards for Public Works Construction
(iIsPwce).

12) Manholes shall be constructed in accordance with ISPWC Standard Drawing SD—501. Minimum diameter shall be 48 inches. Manholes
shall be constructed at all intersections, changes in alignment, changes in grade, and at terminal ends.

PROJECT PATH AND PRINT DATE U: \LandProjects2004\1274M_KBIk68_Lt3\dwg\1274M_CS_KBIk68Lt3_Civil2022.dwg 4/21/2023
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Infiltration System Sizing Worksheet |: T
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Design Infiltration Rate: 0.6  in/hr *IDEQ. Class B-1 Soils Intensity (25-yr, 15 min):  0.43  in/15min O -
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Runoff Coefficient: ~ 0.98 SEE NOTE 4 BELOW L
25-Year Design Runoff:  0.056 cfs O =
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(5) 2 x 4" BLOCKING. TS 1.00% MIN. | i ,)’? 2.00% SLOPE &) = % s - 3 2 = 2 2 —
é @ e TS N (, ~ :-,1.0{}% MiN. & - o 9 _8- S g I-E g g g E Ll_l N)“
s 6 | % 4 & & - & & b < s 8 5 = & & E Ll
¢ @ 4" OR 6" SEWER SERWVICE PIPE. o~ ”' g c 8 c e c - o ::- = c c c £ «—
| LEGEND g U : ©E E =2 2 I s £ I 3 £ 3 3 3 3 X o
ary 12 -i} S 5 - s £ £ S 2 2 z £ 2 2 i 2 —
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(E) NO SERVICE CONNECTIONS WITHIN ONE FOOT OF THE 1 [ I 1 A \&1 5 [c?‘ ¥ % X £l | A m ~NE
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2” METER: 17—1/4" WITH GASKETS 30" UNLESS OTHERWISE WATER SERVICE CONNECTION DETAIL 5 NOTES: RTICAL SEPARATION HORIZONTAL SEPARATION N
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@ T T ———— P WITH PADLOCK WINGS AN : —  HPRGa o (N — TR Gy FimemauE SONCRTE SR lEaHeiNG TO MIN. 10° HORIZONTAL SEPARATION AND 12° o &
LANDSCAPE OR PRESSURIZED IRRIGATION SYSTEM i {{® FORD TYPE X SINGLE LID COVERS NO. X43 ACCOMMODATE TRAFFIC LOADINGS. ZONE 3: SAME REQUIREMENTS AS ZONE 2 EXCEPT THE NPWL : < wl
" " " " ' MUST ALSO BE SUPPORTED ABOVE THE CROSSING TO PLACEMENTS ARE NOT ALLOWED WITHOUT A o a
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NOT TO SCALE NOT TO SCALE NOT TO SCALE NOT TO SCALE =
'—
O
S C 5
2
m .




Recording Requested By and
When Recorded Return to:

City of Ketchum
P.O. Box 2315

191 5% Street West
Ketchum, ID 83340

For Recording Purposes Do
Not Write Above This Line

GRANT OF LICENSE AND ALLEY MAINTENANCE AGREEMENT 22874

This maintenance agreement ("Agreement") is made and entered into as of the day of

, 2023, the ("Effective Date") by and between the CITY OF KETCHUM, and Idaho

municipal corporation ("the City"), who is the owner of the public lands as more specifically
delineated on Exhibit "A" (hereinafter "Alley") attached hereto, and MMDM12 LLC, who is
the owner of that certain parcel of real property referred to Lot 3, Block 68, Ketchum Townsite
(herein “Owner”) as more specifically delineated on Exhibit A attached hereto and referred to
as “Subject Property”.

3.

Grant of License - The City hereby grants to Owner and its agents, employees, contractors,
subcontractors, (collectively "Agents"), subject to the conditions and covenants set forth
in this Agreement as of the date this Agreement is signed by all parties, (hereinafterthe
"Commencement Date"),a revocable license overandright of entry on and use of the Alley
for the purposes of vehicular and pedestrian ingress, egress and access to the Subject
Property, including installation of pavement, and for the maintenance, snow removal and
repair of the Alley on that portion identified in Exhibit B. The portion of the Alley identified
in Exhibit B shall always be open and available to the public and the City shall have exclusive
authority with respect to all parking restrictions and enforcement.

License Revocable - This Agreement and therightsto usethe Alley granted hereunder are
revocable. City Shall provide Owner with 60 days notice if the Agreement is to be
terminated. Owner understands and agrees that by entering into this Agreement Owner
obtains no claim or interest in said City property which is adverse to that of the City,
that Owner obtains no exclusive right to said City property nor any other right to use
the City property not specifically described herein.

Prior Rights - This grant is made subject to and subordinate to the prior and continuing
rights and obligations of the City, its successors and assigns, and the general public, to
use the Alley in the performance of its municipal operations; provided, however, that
such use shall not materially interfere withthe use of the Alley by the Owner for the
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Page 1



Permitted Use. This Agreement is subject to all licenses, leases, easements,
restrictions, conditions, covenants, encumbrances, liens and claims of title which may
affect the Alley as of the Effective Date, and the word "grant" shall not be construed asa
covenant against the existence of any of the foregoing.

4. Term-Theterm of the Agreement shall commence on the Commencement Date and shall
be in effect until the City provides notice the Agreement is terminated.

5. Permits, Licenses and Approvals - As a condition to Owner'sright to use the Alley for the
Permitted Use, Owner shall obtain any required permits, licenses and approvals from
the City and any other governmental agencies having jurisdiction over Owner’s use of
the Alley. Ownershall maintain such permits, licenses, ordinances and approvals inforce
throughout theterm of this Agreement. Owner shall be solely responsible for any and all
fees, charges, or other expenses that may be imposed by any regulatory agencies in
connection with Owner’s use or enjoyment of the Alley.

6. Condition of Property - The City makes no warranty or representation of any kind
concerning the condition of the Alley or the fitness of the Alley for the Permitted Use,
and hereby disclaims any personal knowledge with respect thereto, it being expressly
understood by the parties hereto that Owner has personally inspected the Alley, knows
its condition and accepts it asis.

7. Alterations. Repair and Maintenance

a) Owner agrees, at its sole cost and expense to pave the portion of the Alley identified in
Exhibit A to the satisfaction of the City. Owner has submitted a paving and improvement
plan, included as Exhibit “B”, to the City for review and City has approved said plan. All
improvements shall be constructed per the approved plan included as Exhibit B.

b) Owner agrees, at its sole cost and expense, to keep the portion of Alley in Exhibit B
in reasonably safe, clean and sightly condition, reasonably free from waste and snow
to the reasonable satisfaction of the City. Owner agrees, at its sole cost and expense,
to perform snow removal for the full length of the Alley at a width of 20 feet and to
place all removed snow in snow storage areas as designated by the City. Owner
shall perform all repairs and maintenance to the Alley.

c¢) The Owner shall perform maintenance and snow removal in accordance with this
Agreement. The City shall not be responsible for maintenance, repairs and snow
removal in the Alley. If Owner fails to keep the Alley in the condition required under
this Section 7, then the City may, after ten (10) days written notice to Owner and a
five (5) day opportunity to cure said problem, perform the necessary work at the
expense of Owner, which expense Owner agrees to pay to the City upon written
demand.
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d) Allalterations, maintenance and repairs by Owner upon the Alley shall be performed
in a good manner reasonably satisfactory to the City.

e) Anyopen holes shall be satisfactorilycovered at all times when Owner’s Agents are
not physically working in the vicinity of such holes. Upon completion of work, all
such holes shall be filled in to meet the surrounding ground level and the Alley shall
be left in a neat and safe condition reasonably satisfactory to the City.

f) Owner shall not suffer any mechanic's or materialman's liens of any kind to be enforced
against the Alley for any work done or materials furnished at Owner’s request. If any
such liens are filed, Owner shall bond or remove them within sixty (60) days of
learning of the same, at Owner’s expense, and shall pay any judgment which may
be entered in connection therewith.

g) Should Owner fail, neglect or refuse to do so, the City, after giving Owner twenty
(20) business days written notice, shall have the right to pay any amount required to
release any such liens or to defends any action brought and to pay any judgment
entered. Owner shall be liable to the City for all costs, damages, reasonable
attorney's fees and any amounts expended in defending any proceedings orin
payment of any of said liens or judgment. The City may post and maintain upon the
property notices of non-responsibility as provided by applicable law.

8. Permitted Uses and Restriction on Use — The Owner may use the alley for the purposes
of vehicular and pedestrian ingress, egress and access to the Subject Property, including
installation of pavement, and for the maintenance, snow removal and repair of the Alley.
The Alley shall be open and available to the public at all times and the City shall have
exclusive authority with respect to all parking restrictions and enforcement. Owner agrees
not to conduct any activities on or about the Alley that constitute waste or nuisance or
any activities which constitute a continuing or repeated and unreasonable annoyance
of which the City is notified by the owners or occupants of neighboring property orother
members of the public.

9. Indemnification- In consideration of City allowing Owner to construct and maintain the
Improvements on City property, Owner agrees to indemnify and hold harmless City from
and against any and all claims of liability for any injury or damage to any person or property
arising from the Improvements constructed, installed and maintained on City property.
Owner shall further indemnify and hold City harmless from and against any and all claims
arising from any breach or default in the performance of any obligation on Owner’s part to
be performed under this Agreement, or arising from any negligence of Owner or Owner’s
agents, contractors or employees and from and against all costs, attorney's fees, expenses
and liabilities incurred in the defense of any such action or proceeding brought thereon. In
the event any action or proceeding is brought against City by reason of such claim, Owner,
upon notice from City, shall defend City at Owner’s expense by counsel satisfactory to City.
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10.

11.

12.

13.

Owner, as a material part of the consideration to City, hereby assumes all risk of damages to
property or injury to persons in, upon or about the Improvements constructed, installed
and maintained on City property arising from the construction, installation and
maintenance of said Improvements and Owner hereby waives all claims in respect thereof
against City.

Compliance with Laws - The Permitted Use of the Alley shall conform to all applicable
zoning laws and regulations. Owner shall comply, at Owner’s expense with all applicable
laws, regulations, rules and orders with respect to the use of the Alley, regardless of when
theybecome or became effective, including, without limitation, those relating to
construction, grading, signage, health, safety, noise, environmental protection,
hazardous materials, waste disposal and water and air quality, and shall furnish
reasonably satisfactory evidence of such compliance upon the written request of the
City.

Notices-All notices required or permitted to be given under this Agreement shall be in
writing and mailed postage prepaid by certified or registered mail, return receipt
requested, or by personal delivery or by overnight courier, to the appropriate address
indicated below or at such other place or places as either party may from time to tune
designate in written notice given to the other. Notices shall be deemed sufficiently served
four days after the date of mailing or upon personaldelivery.

The City: To Owner:

City of Ketchum MMDM12 LLC

Post Office Box 2315 Post Office Box 2028

Ketchum, Idaho 83340 Ketchum, Idaho 83340
Assignment - Owner shall have the right to assign and transfer this Agreement to any

party who purchases one hundred (100%) of the Subject Property, uponreceivingthe
written consent ofthe City, which consenttoassign shall not be unreasonably withheld or
delayed. The Cityand anysubsequent assignee may not consent to subsequent
modifications to this License with assignees, sublessors or successors of Owner
without notifying Owner and obtaining Owner’s consent thereto.

No Waiver- No waiver of any default or breach of any covenant of this Agreement by
either party shall be implied from any omission by either party to take action on
account of such default other than the default specified in the waiver, and then the
waiver shall be operative only for the time and to the extent stated. Waivers of any
covenant, term or condition by either party shall not be construed as waivers of any
subsequent breach of the same covenant, term orcondition. The consent orapproval by
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14.

15.

16.

17.

18.

19.

20.

21.

either party to or for any act by either party requiring further consent or approval shall
not be deemed to waiver or render unnecessary that party's consent orapproval to or
of any subsequent similar acts.

Severability - Each provision of this Agreement is intended to be severable. Ifany term
or provision of this Agreement shall be determined by a court of competent
jurisdiction to be illegal or invalid for any reason whatsoever, such provision shall be
severed from this Agreement and shall not affect the validity of the remainder of this
Agreement.

Attorney's Fees-Ifanylegal proceeding should beinstituted byeither of the parties to
enforce the terms of this Agreement or to determine therights of the parties under this
Agreement, the party in the proceeding shall receive, in addition to all court costs,
reasonable attorney's fees.

No Costs to the City - Except as expressly set forth in this Agreement to the contrary,
Owner shall bear all costs and expenses of any kind or nature in connection with
Owner’s use of the Alley.

Waiver of Liability - Neither the City nor anyof its council members, commissions,
departments, boards, officers, agents or employees, when acting of the City behalf,
shall be liable for any damage to the property of Owner or its Agents, or for any bodily
injury or death to such persons resulting or arising from the condition of the Alley or its
use by Owner, or if such damage occurs before the Effective Date, unless caused by the
intentional acts of the City nor any of its council members, commissions, departments,
boards, officers, agents oremployees.

Non-Discrimination - Owner shall not, in the operation and use of the Alley,
discriminate against any person or group of persons solely because of race, color,
creed, national origin, ancestry, age, sex, or disability.

Governing& Law - The rights and liability of the parties under this Agreement shall be
interpreted in accordance with the laws of the State of Idaho. The Venue shall be in the
Idaho 5% Judicial District, Blaine County, Idaho.

Taxes - Any and all real property tax or any other form of tax assessed or imposed
against the Alley arising out of or attributable to Owner'suse shall be borne by Owner.

Utilities - Owner shall pay for all water, gas, heat, light, power, telephone, and other
utilities and services applied to the Alleyand used by Owneror its Agents, together with
any taxes thereon.
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22. Successors and Assigns - This Agreement shall be binding upon and inure to the
benefit of each of the parties hereto and their respective successors andassigns.

23. Interpretation/Amendment-ThisAgreementconstitutesthecomplete expression of
the agreement between the parties hereto and supersedes any prior agreements,
whether written or oral, concerning thesubject of this Agreement which are not fully
expressed herein. Anyaddition to, deletion from, termination’ extension oranyother
modification or to this Agreement must be in writing signed by the party against
whom such modification operates.

24. Recordation - Upon execution of this Agreement, the City shall duly record the
Agreement in the public records of Blaine County, Idaho and shall thereafter promptly
submit a conformed copy of the same to Owner.

IN WITNESS WHEREOF, the parties have executed this License Agreement as of the day and
year first written above by their duly authorized representatives.

OWNER: CITY OF KETCHUM:
By: By:
Jeff McNee, Managing Member for Neil Bradshaw, Mayor
MMDM12 LLC

ATTEST:

Trent Donat
City Clerk
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STATE OF
) ss.
County of

On this day of , 2023, before me, the undersigned Notary Public in
and for said State, personally JEFF MCNEE, known to me to be the person who executed the
foregoing instrument and acknowledged to me that he executed the same.

IN WITNESS WHEREOQF, | have hereunto set my hand and affixed my official seal the day
and year first above written.

Notary Public for
Residing at
Commission expires

STATE OF ,
) ss.
County of
STATE OF IDAHO )
) ss.
County of Blaine )
On this ___ day of , 2023, before me, the undersigned Notary Public in and

for said State, personally appeared NEIL BRADSHAW, known or identified to me to be the Mayor
of the CITY OF KETCHUM, IDAHO, and the person who executed the foregoing instrument on
behalf of said municipal corporation and acknowledged to me that said municipal corporation
executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and seal the day and year in this
certificate first above written.

Notary Public for
Residing at
Commission expires
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