
M E M O R A N D U M -  A D V I S O R Y  O P I N I O N  

DATE: August 16, 2018 

TO: Mayor Tony Penterman, Sally Kenny, Kaukauna Common Council 

FROM: Kevin Davidson, City Attorney 

RE: Discussion of items not specifically described on Agenda 

Over the past several months, newly seated Common Council for the 2018-2019 session 
has demonstrated a desire to test the boundaries of public notice requirements for items 
of Council discussion in bringing matters to the floor under the generic agenda heading 
“Miscellaneous business.”  While everyone has been sensitive to the potential violations, 
and, at least during those meetings for which this Office was in attendance, correctly 
either inquired about the propriety of bringing topics to the floor, or have expressly stated 
that the topic was not intended for contemporaneous discussion under the current 
meeting, the potential to engage in discussion and debate impromptu has been a 
substantial concern and places the Common Council at significant risk of violating 
Wisconsin’s open meetings statutes. 
 
Equally important in assessing this risk is recognition that members of the public 
frequently express an opinion that the Kaukauna Common Council does not conduct 
business transparently.   
 
In response to this recognized heightened risk, this office has reviewed the statutory 
requirements, along with supporting resources including the Wisconsin Attorney 
General’s Office advisory opinions and the League of Wisconsin Municipalities resources.  
(Reference materials attached for review.)   
 
 
RECOMMENDATION: 
 
The generic agenda item listed as “Miscellaneous business” should not be 
included on Common Council Agenda’s, and no business that has not been 
specifically identified on an Agenda be discussed or raised at meetings of the 
Common Council.   
 
To remain in strict compliance with the open meetings law, all items of new business 
should be placed on an agenda as directed by the Mayor, and should not be first brought 
to the floor prior to being noted as an agenda item.  Appropriate channels for requesting 
an item be placed upon an agenda would be a direct request to the Council President, a 
direct request to the Mayor, or brought through the appropriate department head for the 
subject matter, i.e. Planning, Engineering, Public Works, etc. 
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Governing Statute - Wis. Stat. § 19.84 (2): 
 
 
19.84  Public notice. 

 
(2) Every public notice of a meeting of a governmental body shall set forth the time, date, place and 

subject matter of the meeting, including that intended for consideration at any contemplated closed 

session, in such form as is reasonably likely to apprise members of the public and the news media thereof. 

The public notice of a meeting of a governmental body may provide for a period of public comment, 

during which the body may receive information from members of the public. 

 
 
 
 
 
 
Opinions of the Attorney General, Volume 66, 1977, page 95-96: 
 
 
 
Question Presented: Is the Board limited to agenda items or can it revise or add to the agenda if 

that step is included as an agenda item, i. e. 'agenda revisions'?"  

 
 
Formal opinion of the Attorney General’s Office:  The board is not necessarily limited to agenda 

items. The use of an agenda item entitled "agenda revisions" is minimal compliance with the law 

unless it represents a subterfuge to avoid the law. However, this practice should be avoided. 

Where members know specific items in advance of the meeting, they should be communicated 

to the presiding officer who should give notice of the supplemental agenda in the manner 

described above. Matters of importance or of wide interest should be postponed until more 

specific notice can be given. See 66 BAG 68 (1977). Section 19.84(2), Stats., refers to the content 

of the required notice: '"2) Every public notice of a meeting of a governmental body shall set forth 

the time, date, place and subject matter of the meeting, including that intended for consideration 

at any contemplated closed session, in such form as is reasonably likely to apprise members of 

the public and the news media thereof." (Emphasis added.) The notice should be as specific and 

informative as possible. See discussion at 63 OAG 509, 5 1 1 ( 1974) and 66 OAG 68 ( 1977). 
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Informal Opinion Letter of the Attorney General, March 5, 2004 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 
 

5 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 
 

6 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


