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BOARD OF ZONING APPEALS DIVISION  II                  November 17th, 2026 
 

 

Case Number: 2026-DV2-040 

Property Address:  6970 North College Avenue (approximate address) 

Location: Washington Township, Council District #2 

Petitioner: Paul Mackowiak, Giles Law Group LLC 

Current Zoning: D-4 (TOD) 

Request: 

Variance of Development Standards of the Consolidated Zoning and 
Subdivision Ordinance to legally establish a 6-foot-tall fence with an 
opacity of less than 30% in a front yard (4-foot maximum height permitted 
when 30% or less opacity).  

Current Land Use: Single-family home 

Staff Recommendations: Staff is recommending denial of this petition 

Staff Reviewer: Adam Skrzeszewski, Senior Planner 
 
 

PETITION HISTORY 
 
 

This is the first public hearing for this petition 
 

STAFF RECOMMENDATION 
 

 
Staff is recommending denial of this petition 
 

PETITION OVERVIEW 
 

 
The petitioner is requesting to legally establish an already existing 6-foot-tall fence with an opacity of 30% 
or less in the petitioner’s northern front yard on their driveway. A violation was issued for the height of 
the fence on May 20th, 2026, per Violation Case number: VIO26-004128. The initial inspection was 
initiated through a Mayor’s Action Center request. Per Chapter 744, Article V, Section 10 of the 
Ordinance, the maximum height of a fence in a front yard of 30% opacity or less is 4 feet. Therefore, the 
petitioner is requesting to legally establish a fence that is 2-feet taller than what is permitted in a front 
yard.  

 The petitioner’s lot is a corner lot in the Metro Context. Per page 44 of the Ordinance, the lot has 
two front yards, one facing each frontage of public right-of-way on both East 70th Street where the 
driveway is located, and on North College Avenue.  
 

 The petitioner built the non-conforming fence on the northern front yard facing East 70th Street, 
along the existing driveway, with a gate for the entrance of the driveway. This fence encroaches 
into the public right-of-way from being built parallel to the sides of the driveway. Per the 
Department of Business and Neighborhood Services, any encroachment for a structure including 
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a fence, into a public right-of-way requires an encroachment license to be obtained before 
construction. The petitioner did not obtain an encroachment license, and the fence is built on the 
public right-of-way. 
 

 Per item #3 provided by the petitioner in the Findings of Fact, the petitioner states that the need 
for the height of the fence within the front yard is required due to petitioner’s dog, to enclose the 
yard for the safety of the child, and to prevent intrusions for safety. Staff does acknowledge that 
two front yards does create limitations for the height of fences. There is still space on the lot for 
the petitioner to have a fence at 6-feet in height for the petitioner’s child and dog. Fence can be 
built within the side yard to the south of the driveway and behind the front building line, it would 
accomplish similar goals the petitioner is aiming to achieve with the fence being placed on the 
driveway. Therefore, the petitioner’s placement of the fence is by choice for enclosure of the 
driveway and there is adequate space for a fence of this height that would provide the same 
intended effects that would be permitted.  
 

 If this petition were to be approved, the petitioner is still required to obtain an encroachment 
license. The criteria for an encroachment license is that the encroachment into the public right-of-
way has to be within the interest of the public. Per correspondence with the Multi-Modal Program 
Manager, the fence encroaching into the public right-of-way may not be within the public’s interest 
to do so. This correspondence is below within the exhibits section of this staff report. If this petition 
is approved, and the encroachment license is denied due to the fence not being within the public's 
interest, the fence would be required to be moved onto the petitioner’s owned property. This 
petition is solely pertaining to the height of the fence and its location, but the non-conformity in 
question is within the public right-of-way as such should be addressed.  
 

 Staff initially had concerns over the fence interfering with AES maintenance personnel for the 
electrical box and wires adjacent to the fence. AES staff has confirmed they see no issue with the 
subject fence and its adjacency to the electrical box and wires. This confirmation through 
correspondence is below within the exhibits section of this staff report.  
 

 There is no sufficient practical difficulty on-site to warrant a fence that is at 6-feet in height within 
the petitioner’s front yard that encroaches into the pubic right-of-way. Therefore, staff 
recommends denial of 2026-DV2-040 
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GENERAL INFORMATION 

 

Existing Zoning D-4 (TOD) 

Existing Land Use Single-family home 
Comprehensive Plan Suburban Neighborhood 
Surrounding Context Zoning Surrounding Context 

North:  D-4 North:  Single-family homes 
South:   D-4 South:   Single-family homes 

East:   D-3 East:   Single-family homes 
West:   D-4 West:   Single-family homes 

Thoroughfare Plan 
East 70th Street 

North College Avenue 
Local Street 
Primary Arterial  

50-foot existing and proposed ROW 
112-foot existing and proposed ROW 

Context Area Metro 
Floodway / Floodway 
Fringe 

No 

Overlay TOD 
Wellfield Protection 
Area 

No 

Site Plan September 15th  
Site Plan (Amended) N/A 
Elevations N/A 
Elevations (Amended) N/A 
Landscape Plan N/A 
Findings of Fact September 15th  
Findings of Fact 
(Amended) 

N/A 

 

 

COMPREHENSIVE PLAN ANALYSIS 
 
 

Comprehensive Plan 
 

 The Comprehensive Plan recommends Suburban Neighborhood.  

Pattern Book / Land Use Plan 
 

 Not Applicable to the Site. 
 

Red Line / Blue Line / Purple Line TOD Strategic Plan 
 

 
 Not Applicable to the Site. 

 

Neighborhood / Area Specific Plan 
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 Not Applicable to the Site.  

 

Infill Housing Guidelines 
 

 
 The Infill Housing Guidelines state that fencing should be carefully placed, that see-through fences 

are the safest, and fences in the front-yard should be ornamental in style and not intended for privacy. 
The proposed fence to be legalized is see-through and not for privacy; but the fence is within the 
public ROW outside of the petitioner’s parcel, and it is not ornamental in style. 

 

Indy Moves 
(Thoroughfare Plan, Pedestrian Plan, Bicycle Master Plan, Greenways Master Plan) 

 

 
 Not Applicable to the Site.  

 

ZONING HISTORY 
 
 

ZONING HISTORY – SITE 

N/A 

ZONING HISTORY – VICINITY 

96-V3-31 ; 6915 Broadway Street (southwest of subject site), 24-foot by 26-foot garage addition with 
deficient setbacks. Approved 

2013-DV1-042 ; 715 70th Place (northeast of subject site), Variance of Development Standards of 
the Dwelling Districts Zoning Ordinance to provide for a 384.75-square-foot garage addition, creating a 
3-foot west-side setback and a 14-foot aggregate side setback (minimum 6-foot side setback and 16-
foot aggregate side setback required). Approved 

2007-DV1-046 ; 7064 Broadway Street (northwest of subject site), Variance of Development 
Standards of the Dwelling Districts Zoning Ordinance to legally establish a six-foot tall fence in the 
required front yard (not permitted). Withdrawn, staff recommendation denial   
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EXHIBITS 
 

 

 

Red—petitioner’s owned parcel 

Green—approximate area of encroachment for fence into public right-of-way 

Blue—approximate area of petitioner’s side yard where the subject fence would be permitted 
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Green—approximate location of fence 
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