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MEMORANDUM

TO: Board of Adjustment Members

FROM: Community Development Department

DATE: September 12, 2023

RE: Variance Application — Jared Webb — 318 Resort St.

SUMMARY: The Community Development Department has received an application
from Jared Webb for a variance from Section 17-3-3 Prohibition Against Development
Within the Stream Buffer. The subject property is currently zoned R-15, Medium-Density
Residential. The specific variance requested is for the following:

VARIANCE REQUEST: The variance requested is to reduce the required transitional
area provided in section 17-3-3 of the Hendersonville Zoning Ordinance in order to
construct a single family residential home on the existing vacant lot (See Exhibit B).

The variance is to reduce the stream buffer transitional area from the required 20’ to 0.
The variance requested follows the dimensional requirements set forth in “17-3-8 Special
Provisions Pertaining to Certain Residential Uses.” The requirements of section 17-3-8
are not applicable to this parcel since it was platted after September 6", 2001. The
Applicant has also submitted a proposed revegetation plan in the stream buffer as part of
the variance application and is attached as Exhibit D.

PROPOSED FINDINGS OF FACT:

e The subject property possesses a PIN of 9577-19-8629 and is zoned as R-15 Medium
Density Residential.
e The lot is currently vacant.
e Based on Henderson County records, the lot size is approximately 0.36 acres or
15,681.6 square feet.
e The principal structure setbacks for R-15 are:
o Front: 30°
o Side: 10’
o Rear: 15’
e Based on the most recent USGS seven-and-one-half minute quadrangle topographic
maps, the subject property has a blue line stream running through its boundaries.
e The subject property was platted on April 25, 2022. (See Exhibit 3).
e City Council adopted an ordinance creating stream buffer protection standards which

included a 30’ stream buffer and 20’ transitional area at their meeting on September
6'", 2001.
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e Section 17-3-3 of the Hendersonville Zoning Ordinance requires that there be a 20-
foot transitional area immediately landward of the stream buffer which may be
graded, landscaped and/or used for pedestrian or vehicular purposes so long as no
impervious materials are utilized.

CODE REFERENCES.

17-3-1 Applicability. Except as modified in this section, stream buffer protection
standards shall apply to all watercourses depicted as a solid blue line on the most recent
USGS seven-and-one-half minute quadrangle topographic maps covering the City of
Hendersonville and its area of Extraterritorial Jurisdiction (ETJ). Stream buffers shall be
clearly indicated on all development plans, including concept plans, preliminary plans
and final plans, and on all preliminary and final plats.

17-3-2 Stream Buffer Size. Stream buffers shall apply on each side of the stream and
shall measure 30 feet horizontally from the top of the stream bank in a direction
perpendicular to the stream flow.

17-3-3 Prohibition Against Development Within the Stream Buffer. To avoid a loss
of effectiveness in protecting streams, the stream buffer shall remain in natural
undisturbed forest vegetation and no development or land-disturbing activities shall be
undertaken therein, except as provided in Section 17-3-5. Furthermore, there shall be a
20-foot transitional area immediately landward of the stream buffer which may be
graded, landscaped and/or used for pedestrian or vehicular purposes so long as no
impervious materials are utilized. Certain uses of land, as specified in Section 17-3-5,
below, may be permitted within the stream buffer so long as they meet the requirements
of that Section and are designed and constructed to minimize the amount of intrusion into
the stream buffer and to minimize clearing, grading, erosion and water quality
degradation. Nothing herein is intended to preclude the removal of downed vegetation
from the stream bed in order to improve stream flow dynamics. If it is necessary to
remove downed or dead vegetation, it should be cut and the root ball left in place to help
maintain stability of the shoreline. Nothing herein is intended to [or shall] preclude any
activity specifically authorized pursuant to Section 401 and/or Section 404 of the Clean
Water Act.

17-3-8 Special Provisions Pertaining to Certain Residential Uses. For certain
residential uses as prescribed herein, the stream buffer shall be reduced to fifteen feet and
the transitional area described in Section 17-3-3 shall be reduced to fifteen feet. To
qualify for these special provisions, a proposed development must meet the following
criteria:

a) The lot on which the development is to occur must be a lot of record in the

Henderson County Registry as of 6 September 2001.
b) Use of the lot must be limited to a one- or two-family residential dwelling.
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c) The lot may not exceed one acre in area. d) The amount of impervious
surface allowed on the lot shall not exceed 25% of the lot or 3,000 square
feet, whichever is greater.

Section 10-9 Variance.

A Variance is a means whereby the City may grant relief from the effect of the Zoning
Ordinance in cases of hardship. A Variance constitutes permission to depart from the
literal requirements of the ordinance. When unnecessary hardships would result from
carrying out the strict letter of a zoning ordinance, the Board of Adjustment shall vary
any of the provisions of the ordinance upon a showing of the following:

1)

2)

3)

4)

Unnecessary hardship would result from the strict application of the
ordinance. It is not necessary to demonstrate that, in the absence of the
Variance, no reasonable use can be made of the property.

The hardship results from conditions that are peculiar to the property, such as
location, size, or topography. Hardships resulting from personal
circumstances, as well as hardships resulting from conditions that are common
to the neighborhood or the general public, may not be the basis for granting a
Variance. A Variance may be granted when necessary and appropriate to
make a reasonable accommodation under the Federal Fair Housing Act for a
person with a disability.

The hardship did not result from actions taken by the applicant or the property
owner. The act of purchasing property with knowledge that circumstances
exist that may justify the granting of a Variance is not a self-created hardship.

The requested Variance is consistent with the spirit, purpose, and intent of the
regulation, such that public safety is secured and substantial justice is
achieved.

The Board of Adjustment shall not have authority to grant a Variance when to do so

would:

1) result in the extension of a nonconformity regulated pursuant to Section 6-2,
above, or

permit a use of land, building or structure which is not permitted within the
applicable zoning district classification. Per NCGS 160D-705 (d), appropriate
conditions may be imposed on any Variance, provided that the conditions are
reasonably related to the Variance.

2)



BOARD OF ADJUSTMENT
B23-069-VAR- 318 RESORT ST
SEPTEMBER 12, 2023

PAGE 4

EXHIBITS:

Warranty Deed

Variance Application

Site Plan

Site Photos

Stream Buffer Revegetation Plan

moow»
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