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Date:  October 27, 2021

To: Bruce n;lith Ci_1_:y Administrator

From: Beth %‘a,uhﬁdunicipal Court Clerk, Honorable Judge Theodore Metry
cC: Shawn Murphy, Deputy Treasurer/Comptroller

Subject: MIDC Grant Agreement FY 2021-2022

The Michigan Indigent Defense Council (MIDC) is the regulatory body in charge of funding
the public defender system within Michigan. The city’s authorized annual FY budget for
the grant period is October 1, 2021 through September 30, 2022 is the following:

GRANT PERIOD
October 1, 2021 — September 30, 2022

TOTAL AUTHORIZED BUDGET $55,920.00
FY 2021/22 State Grant Contribution $ 52,800.00
FY 2021/22 Local Share Contribution $ 3,120.00

Attached is the Grant Between the State of Michigan — Michigan Indigent Defense
Commission (MIDC) Department of Licensing and Regulatory Affairs (LARA) and City of
Grosse Pointe Woods, which the city is required to sign, committing to the local share
contribution listed above ($3,120.00) for FY 2021/22. Please note that unexpended FY
2020/21 funds will be applied against the FY 2021/22 grant amount. In previous years,
the grant has been submitted to the city attorney for review.

The city’s required local match of $3,120.00 has been budgeted in the FY 2021/22 MIDC
grant fund budget account #275-000-699.101, which will transfer from the General Fund.

Under the new MIDC standards, neither the Court nor any of its employees are allowed
to act as signatory on the agreement. Attached is a copy of the agreement to be
submitted to council for recommendation for approval authorizing the City Administrator

or other authorized signatory to sign.

Please note the Court will continue to be responsible for providing case date for the
quarterly and yearly reports, but upon the complete implementation of the new standards
in particular standard 5, will not be involved in choosing the attorneys who represent

indigent defendants.

Attachments



GRANT NQ 2022-103

GRANT BETWEEN
THE STATE OF MICHIGAN
MICHIGAN INDIGENT DEFENSE COMMISSION (MIDC)
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS (LARA)
AND
City of Groase Pointe Woaods

GRANTEE/ADDRESS:
Name: Bruce Smith
Title: Administrator
Address: 20025 Mack, Grosse Fointe Woods, M1 48236
Phone: (313) 343-2440
GRANTOR/ADDRESS:

Michigan Indigent Defensa Commission
Department of Licensing and Regulatory Affairs
611 W. Ottawa St.

Lansing, Ml 48933

{517) 657-3060

GRANT PERIOD:
From: 10/01/2021 to 09/30/2022

TOTAL AUTHORIZED BUDGET: $55,920.00

State Grant Contribution: $52,800.00
Local Share Contribution: $3,120.00
ACCOUNTING DETAIL: Accounting Template No.: 64111137032

SIGMA Vendor Code: CV0048381
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GRANT

This is Grant # 2022-103 between the Michigan Indigent Defense Commission (Grantor),
and City of Grosse Pointe Woods {Grantee), subject to terms and conditions of this grant
agreement (Agreement).

1.0

1.1

Statement of Purpose

The purpose of this Grant is to provide funding to assist the Granise (also referred to
as locat funding unit) to comply with the Compliance Plan and Cost Analysis approved
by the MIDC for the provision of indigent criminal defense services through the
minimum standards approved by LARA on May 22, 2017 and Qctober 29, 2020, and
the process described in the Michigan Indigent Defense Commission Act (MIDC Act),
The funding for this grant is contingent upon an appropriation by the Legislature that
is signed by the Governor. Consistent with the MIDC Act, in the event that the funds
appropriated apply {o less than all of the minimum standards, the funding unit will not
be required to fully comply with all of the minirmum standards. In the event that an
appropriation is insufficient to fully fund this grant, the amount of the grant will be
reduced by the Grantor and the funding unit will not be required to fully comply with
the minimum standards the orlginal approved grant was designed to allow.

Definitions

A. Budget means the detailed statement of estimated costs approved as the
Grantee’s Cost Analysis and required to implement the Compliance Pian.

B. Budget Category means the aggregate of all funds in each of the high-level
categories within the approved Cost Analysis.

C. Campliance Plan or Pian is the plan submitted by the local funding unit and
approved by the MIDC that specifically addresses how the Grantee shall meet
the approved minimurn standards established by the MIDC.

D. Cost Analysis is a statement of the types of expenditures and funding
necessary to bring Grantee's indigent defense syatem into compliance with the
approved minimum standards established by the MIDC, including a statement
of the funds in excess of the Grantee's local share as defined under the MIDC
Act and as outlined in the Compliance Plan.

E. MIDC Act means the Michigan Indigent Defense Commigsion Act, Public Act
93 of 2013, MCL 780.991 et seq., as amanded, enacted for the purpose of
creating the Michigan Indigent Defense Commission and creating minimum
standards for the locat delivery of indigent criminal defense services that meet
the constitutional requirements for the effective assistance of counsel.

F. Subgrantee means a governmental agency or other legal entity to which an
MIDC subgrant is awarded by the Grantee, Attorneys representing indigent
defendants, including both public defenders and attorneys contracted to
represent indigent defendants, public defender office employees, judges,
magqistrates, court personnel, and profassional service contract vendors shall
not be considerad subgrantees.

G. "Substantial Change” to a Compliance Plan is a change to the Plan or Cost
Analysis that alters the method of meeting the objectives of the standard(s) in
the approved Plan.
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1.2 Statement of Work
The Grantee agrees to undertake, perform, and complate the services described in its
approved Compliance Plan and in accordance with the MIDC Act, specifically
Standards 1 through 5. The Parties to this Agreement enier into this Agreement to
facilitate the process described in the MIDC Act, which controls or supersades any
terms of this Agreement. Consistent with the Act and when applicable, an indigent
criminal defense system shall comply with the terms of this Agreament in bringing its
system into compliance with the minimum standards established by the MIDC within
180 days aftar receiving funds from the MIDC. Grantee may exceed 180 days for
compliance with a spacific item needed to meet minimum standards as set forth in the
Act. Grantee's Compliance Plan, as submitted and approved by the MIDC, addresses
the prescribed methods Grantee has chosen to provide indigent ¢riminal defense
services pursuant to MCL 780.993(3). Any substantial changes to the work dascribed
in the Compliance Flan must be submitted to the MIDC for approval as set forth in this
Agreement prior to any changes being implemented. All provisions and requirements
of this Agreement shall apply to any agreements the Grantee may enter into in
furtherance of its obligations under this Agreement and Grantee shall be responsibie
for the performance of any Subgrantee work, as defined in subsection1.1.

1.3 Detailed Budget

A,

This Agreemsant does not commit the State of Michigan (State) or the
Cepartment of Licensing and Regulatary Affairs (LARA) to approve requests
for additional funds at any time,

If applicable, trave! expenses will not be reimbursed at rates graatar than the

State Travel Rates, without the prior written congent of the MIDC.

The Grantee agrees that all funds are to be spent as detalled in the Budget,

unless a budget adjustment request is approved. See saction 1.3(E),

Grantee will maintain a restricted fund within their Local Chart of Accounts for

the sole purpose of accounting for the expenses and revenue sources for

operation of this grant and the local adult indigent defense system.

All reguests for a budget adjustment or substantial changes to the Grantee's

Compliance Plan will be submitted quarterly with the Grantee's quarterly

report. MIDC staff shall respond to a request in writing within 30 days of

receipt.

1) Budget adjustments lass than or equal to 5% of the Budget Category
total, including adjustments between Budget Categories, do not
require approval by MIDC staff, but must be reported quarterly in the
next financial status report,

2) A Budget adjustment involving greater than 5% of the aggregate of all
funding within a Budget Category requires prior written approval by
MIDC Staff and must be reported to the MIDC as soon afler the
Grantee is aware of the necessity of the Budget adjustment and
reported in the Grantee's quarterly report.

3) Any substantial change to a Compliance Plan requires prior approval
by MIDC staff and MIDC Commission.
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1.4 Payment Schedule

The maximum amount of grant assistance approved is $52,800.00 ( Fifty Two
Thousand Eight Hundred and 00/100)

Grantee must report and certify to Grantor by October 31st of each year the balance
of any unexpended indigent defense grant funds from the prior fiscal year grant plus
any interest earned on the advancement of the state grant funds in the previous fiscal
year. Any funds from the previous fiscal year contained in an approved extension of
the previous fiscal year's grant for projects that wilt be compieted after September 30,
2021 will be carried over into the current fiscal year and shali not be considered
unexpended funds, nor be included in the balance of unexpended funds. The current
fiscal year indigent defense grant funds advanced will be reduced by the amount of
unexpended funds from the prior fiscal year's grant by reducing the 2nd and 3rd
disbursement equally. The maximum armourt of grant assistance approved includes
the unexpended funds reported from the previous fiscal year.

An initial advance of 25% of the State Grant shall be made 1o the Grantee upon
receipt by the Grantar of a signed Agreement. The Grantor shail make subsequent
disbursements of up to 25% of the total state grant amount in accordance with the

following schedule:

tnitial Advance of 25% of totaf grant — Within 15 days of receipt of executed
agraament

20% disbursement — January 15, 2022
25% disbursement — April 15, 2022
25% disbursement - July 15, 2022 (final payment)

The above schedule of disbursement of funds is contingent upen receipt of quarterly
reporting as addressed in this section and section 1.5 of this document. Any disputed
matters shall not cause delay in remitting any disbursements or in issuing a grant
contract and funds for the next fiscal year. Disputed matters shall be acted on
indepsndently from undisputed matters. The financial status report (FSR) report must
be submitted on the form provided by the MIDC/LARA and indicate:

Grant funds received to date;
Expanditures for the reporting period by budget category; and;

Cumulative expenditures to date by budget category;

The quarterly FSR must be supported and accompanied by documentation of those
grant funded expenditures incurred for the reponting period, including but not limited
to:
. The general ledger for the restricted locat indigent defense fund, including a
detailed expenditure report with all expenditure detail within the budget
catagories, which must include documentation of payments to contract
altorneys either by individual invoice or by report of payments made, by

attorney;
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. All invoices related to experts and invastigators:

. All invoices related to construction; and

. Personnel detail including full-time equivalency of any grant funded positions,
including total compensation for that position;

Upon request, Grantee shall provide the MIDC with additional
documentalion/verification of expenditures under the grant within 30 days of the
making of the request. Any additional documentation/verification of expenditures shall
not delay issuance of a grant contract or grant disbursements. Grantee's
documentation of expenditures shalil be maintained according to record retention
policies for audit purposes in order to comply with this Agreement. Grantee will be
held to the fuil contribution of the Local Share within the original one-year grant

period.

The quarterly FSR and standards compliance report as addressed in Seclion 1.5,
shall be provided in accordance with the following schedule:

Initial FSR and compliance report for 10/1/21-12/31/21 — January 31, 2022
2nd ESR and compliance report for 1/1/22-3/31/22 — Aprit 30, 2022

3rd FSR and cormpliance report for 4/1/22-6/30/22 — July 31, 2022

Final FSR and compliance report for 7/1/22-3/30/22 - October 31,2022

1.5 Monitoring and Reporting Program Performance

A, Monitoring. The Grantee shall monitor performance to assure that time
schadules are being met and projected work is being accomplished.

B. Quarterly Reports. The Grantee shall submit to the Grantor quarterly
program reports an compliance with the minimum standards and paticipate
in follow up and evaluation activities. Compliance reports include narrative
responses containing a descriplion of the Grantee's compliance with
Standards 1-5, identifying problems or delays, actual, real or anticipated and
any significant deviation from the appraved Compliance Plan. Grantee will
use its best efforts to provide data relevant to assessing compliance as
contained in the compliance reporting template requested by MIBC. If
Grantee is unable to provide the information requested by the report, Grantee
will demanstrate in writing the steps taken to assess what information is
currently available and how to retrieve it. Grantee also agrees to work with
MIDC resaarch staff to seek additional options or ideas for the collection and

retrievat of this information.
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2.1

2.2

2.3

2.4

2.5

2.6

PART Il - GENERAL PROVISIONS

Project Changes
Grantes must obtain prior written approval for substantial changes to the compliance
plan from Grantor.

Delegation

Grantee must notify the MIDC at least 90 calendar days before any proposed
delegation with reasonable detail about Subgrantee and the nature and scope of the
activities delegated. i any obligations under this Grant are delegated, Grantee must:
(a) be the sole point of contact regarding all contractual project matters, including
paymeant and charges for all Grant activities; (b) make all payments (o the
Subgrantee; and {c) incorparate the terms and conditions contained in this Grant in
any subgrant with Subgrantee. Grantee remains responsible for the completion of the
Grant activities and compliance with the tarms of this Grant.

Program Income

To the extent that it can be determined that interest was earned on advances of
funds, such interest shall be recorded in the Grantee's restricted indigent defense
fund and Included in the quarterly FSRs. The grant award shall not be increased by
the amount of interest earmed. Any grant funds attributable to interest and not spant
at the end of the grant period shall be returned o the State or included in future grant
awards from the MIDC consistent with MCL 780.993(15).

Share-in-savings
(Grantor expects to share In any cost savings realized by Grantee in proportion of the
grant funds to the local share.

Purchase of Equipment

The purchase of equipment must be made pursuant to Grantee's established
purchasing palicy and if not specifically listed in the Budget, Grantee must have prior
written approval of Grantor. Equipment is defined as non-expendable personal
property having a useful life of more than one year. Such equipment shall be retained
by Grantee unless otherwise specified at the time of approval.

Accounting

Grantes must establish and maintain a restricted indigent defense fund in its local
chart of accounis to record all transactions related to the Grant. The restricted fund
will not lapse to the local general fund at the close of Grantee's fiscal year. Grantee
shall adhere to the Generaily Accepted Accounting Principles and shall maintain
records which will allow, at a minimum, for the compatrison of actual outlays with
budgeted amounts. Grantee's overall financial management system must ensure
effective control over and accountability for all indigent defense funds recelved.
Where the Grantee uses a nonprotit entity to provide indigent defense services as
contemplated in its compliance pian and cost analysis, the Grantee shall ensure that
the contract or agreement defining the nonprofit entities retationship allows for
reasonable access, in its sole discretion, to financial records for monitoring by the
Grantee and its representatives. Accounting records must be supported by source
documentation of expenditures including, but nat limited to, balance sheets, general
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ledgers, payroll documents, time sheets and involces. The expenditure of state funds
shall be reported by ling item and compared to the Budget,

2.7 Hecords Maintenance, Inspection, Examination, and Audit

Grantor or its designee may audit Grantee and the restricted indigent defense fund
account to verify compliance with this Grant, Grantee must retain and provide to
Grantor or its deaignee upan requast, all financial and accounting records related {o
the Grant through the term of the Grant and for 7 years after the latter of termination,
expiration, or final payment under this Grant or any extension (*Audit Period™). If an
audit, litigation, or other action involving the records is indtiated before the end of tha
Audit Period, Grantee must retain the records until all Issues are resolved.

Within 10 calendar days of providing notice, Grantor and its authorized
representatives or designees have the right to enter and inspect Grantee's premises
or any other places where Grant activities are being pedormed, and examine, copy,
and audit all records related to this Grant. Grantee must cooperate and provide
reasonable assistance. If any financial errors have ocourred, the amount in grror rayst
be reflected as a credit or debit on subsequant disbursements until the amount s paid
or refunded. Any remaining balance must be reported by Grantee to Grantor by
October 31 of each year as required under the MIDC Act,

This Section applies to Granfee, any parent, affiliate, or subsidiary organization af
Grantee, and any subgrantee that performs Grant activities in conneclion with this

Grant,

2.8 Competitive Bidding

Gramntee agrees that all procurement transactions involving the vge of state tunds
shall be conducted in a manner that provides maximum open and free competition,
consistent with Grantee's purchasing policies. Sole source contracts should be
negotiated to the extent that such negotiation is possibie. Aftarney contracts for
tepresentation of indigent or partially Indigent defendants, and contracts for managed
assigned counsel coordinators, are exempt from a competitive bid process but must
meet standard internal procurement policies, as applicable,

3.0 Liability
The State is not liable for any costs incurred by Grantee before the start date or after
the end date of this Agreement. Liability of the Stale is limited to the terms and
conditions of this Agreement and the total grant amotnt.

3.1 Safety
Grantee and all subgrantees are responsible for ensuring that all precautions are
exercised at all times for the protection of persons and property. Safety provisions of
all Applicable Laws and building and construction codes shall be observed. Grantee
and avery subgrantee are responsible for compliance with all federal, state, and local
laws and regulations in any manner affecting the work or performance of this
Agreement and shall at all times carefully observe and comply with all rules,
ordinances, and regutations. Grantee, and all subgrantees shall securs all necessary
certificates and permits from municipal or other public authorities as may be requlred
in connection with the performance of this Agreament.
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3.2 Indemnification
Each party to the Grant must seek its own legal representation and bear its own legal
costs; including judgments, in any litigation which may arise from the performance of
this Grant and/or Agreement. It is specifically understood and agreed that neither
party will indemnify the other party in any such litigation.

3.3 Failure o Comply and Termination
A Failure to comply with duties and obligations under the grant program as set
forth in Public Act 93 of 2013, as amended, is subject to the procedures

contalned in sections 15 and 17 of the Act.

B, Termination for Convenience

Grantor may immediately terminate this Grant in whole or in part without
penally and for any reason, including but not limited to, appropriation or
budget shertfalls, I Grantor terminates this Grant for convenience, Grantor
will pay all reasonable costs for approved Grant responsibilities. If the parties
cannot agree to the cost to be paid by |, the paries shall attempt to resolve
the dispute by mediation pursuant to MCL 780.995. Grantee's duty to comply
with MIDC standards is limied to funding cavering the cost of compliance as

set forth in the Act.

3.4 Confliets and Ethics

Grantee will uphold high ethical standards and is prohibited from: (a) holding or
acquiring an interest that would conflict with this Grant; (b) doing anything that creates
an appearance of impropriety with raspect to the award or performance of the Grant;
{c) attempting to influence or appearing to influsnce any State employes by the direct
or indirect offer of anything of value; or (d} paying or agreeing to pay any person,
other than employvees and consullants working for Grantee, any consideration
contingent upon the award of the Grant. Grantee must immediately notify Grantor of
any violation or potential violation of this Section, This Section applies to Grantee, any
parent, affillate, or subsidiary organization of Grantee, and any subgrantee that
performs Grant activities in connection with this Grant.

3.5 Non-Discrimination
Under the Elliott-Larsen Civil Rights Act, 1976 PA 453, MCL 37.2101 to 37.2804, and
the Persons with Disabilities Civil Rights Act, 1976 PA 220, MCL 37.1101, et seq.,
Grantee and its subgrantees agree not to discriminate agalnst an employea or
applicant for employment with respect to hire, tenure, terms, condittons, or privileges
of emplayment, or a matter directly or indirectly related to employment, hecause of
race, color, religion, nationat origin, age, sex, height, weight, marital status, partisan
considerations, or a disability or genetic information that is unrelated to the person's
ability to perform the duties of a particular job or position. Breach of this covenant is a

material breach of this Grant,
3.6 Unfair Labor Practices

Under MCL 423.324, the State may void any Grant with a grantee or subgrantee who
appears on the Unfair Labor Praclice register compiled under MCL 423.322.
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3.7

4.0

4.1

Force Majeure

Neither party will be in breach of this Grant because of any failure arising from
any disaster or act of God that are beyond its control and without its fault or
negligence. Each party will use commercially reasonabie efforts to resume
performance. Grantee will not be relieved of a breach or delay caused by its
subgrantees except where the MIDC determinas that an unforesesable
condition prohibits timely compliance pursuant to MCL 780,993, Sec. 13(11).

Certification Regarding Debarment

Grantee certifies, by signature to this Agreement, that neither i nor its principals are
presently debarred, suspended, proposed for debarment, deciared ineligible, or
voluntarily excluded from participation in this Agreemani by any federal or stale
department or agency. If Grantee is unable to certify to any portion of this statement,
Grantee shall attach an explanation to this Agreement,

iegal Influence
Grantee certifles, to the best of its knowledge and belief that:

A, No fedaral appropriated funds have been paid nor will be paid, by or on behalf
of Grantee, to any person for influencing or attempting to influence an officer or
employee of any agency, a member of Congress, an officer or employee of
Congress, or an employee of a member of Congress in connaction with the
awarding of any federal contract, the making of any federal grant, the making
of any fedaral loan, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment, or modification of any federatl
contract, grant, loan or cooperative agreement.

8. it any funds other than federal appropriated funds have been paid or will be
paid to any person for influencing or attempting to influence an officer or
employes of any agency, a member of Congress, an officer or employse of
Congress, or an employee of a member of Congress in connection with this
grant, the Grantee shall complete and submit Standard Form-LLL., “Disclosure
Form to Report Lobbying," in accardance with its instructions.,

C. Grantee shall require that the language of this cerification be included in the
award documents for all grants or subcontracts and that all subrecipients shall

certify and disclose accordingly.

The State has relied upon this certification as a material representation. Submission
of this certification Is a prerequisite for entering inio this Agreement imposed by 31
USC 1352. Any person who fails to file the required certification shall be subject to a
civil penalty of not less than $10,000 and not more than $100,000 for each such

failure.

Grantea certifies, to the best of its knowledge and belief that no state funds have
haen paid nor will be paid, by or on bebalf of Grantee, to any person for influencing or
attempting to influance an officer or employee of any state agency, a member of (he
Legistature, or an employee of a member of the Legislature in connection with the
awarding of any state contract, the making of any state grant, the making of any state
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loan, the entering into of any cooperative agreemant, and the extension, continuation,
ranewal, amendment, or modification of any state contract, grant, loan or cooperative
agreament,

4.2 Governing Law
This Grant is governed, construed, and enfarced in accordance with Michigan law,
axcluding cholce-ol-law principles. All claims relating to, or arising out of, this Grant
are governed by Michigan law, excluding choice-ol-law principles. Any dispule arising
from this Grant must be resoived as outlined in Sec. 185 of PA93 of 2013, as
amendad,

4.3 Disclosure of Litigation, or Other Proceeding

Grantee must notify Grantor within 14 calendar days of receiving notice of any
litigation, investigation, arbitration, or other proceeding (collectively Proceading) that
arises during the term of the Grant against a public defender office, an attorney
employed by a public detender office, or an attorney contracted to perform indigent
defense functions funded by the Graniee that involves: (a} a criminal Proceeding; (b)
a civit Proceeding involving a clalm that, after consideration of Grantee's Insurance
coverages, would adversely affect Grantee's viability: (¢} a civil Proceeding involving
a govarnmental or public antity’s claim or written allagation of fraud retated to
performance of the Grant; or (d) a Proceeding challenging any license that an
attorney practicing on behalf of a public defender office or an altorney practicing
pursuant to a contract to perform indigent defense functions for Grantee is required to
possess in order to perform under this Grant.

4.4 Assignment
Grantee may not assign this Grant to any other party without the prior approval of
Grantor, Lipon notice to Grantee, Grantor, in its sole discretion, may assign in whole
ar in part, its rights or responsibliities under this Grant to any other party. I Grantor
determines that & novation of the Grant to a third party is necessary, Grantea will
agree to the novation, provide all necessary documentation and signatures, and
continue to perform its obligations under the Grant,

4.5 Entire Grant and Moadification

This Grant is the entire agreement and replaces all previous agreements between the
parties for the Grant activities, Pursuant to the MIDC Act, the MIDC shalt promulgate
policies necessary to carry out its powers and duties, The MIDC may also provide
guldes, instructions, informational pamphlets for the purpose of providing guidance
and information with ragard to the Grant and MIDC policies. This Agreement
supersedes all terms of MIDC policies, guides, instructions, informational pamphlets
and any other explanatory material that is in conflict with the Agreement., This
Agreement may not be amended except by a signed written agreement between the
parties,

4.6 Grantee Relationship
Grantee assumes all rights, obligations, and liabilities set forth in this Grant, Grantee,
its employees, and its agents will not be considered employees of the State. No
partnership or joint venture relationship is created by virtue of this Grant. Grantee,
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and not Grantor or the State of Michigan, is responsible for the payment of wages,
benefils, and taxes of Grantee's employees. Prior performance doses nol modify
Grantee's status as an independent grantee.

4.7 Dispute Resolution
The parties wili endeavor fo resolve any Grant dispute in accordance with section 15
of Public Act 83 of 2013. The dispute will be referred to the parties' respective
representatives or program managers. Such referral must include a description of the
issues and all supporting documentation. The parties will continue performing while a
dispute is baing resolved, unless the dispute precludes performance or performance
would require Grantee to spend in excess of the Local Share as defined by MCL

780.983(h).

5.0 Severability
If any part of this Grant is held invalid or unenforceable, by any court of competent
jurisdliction, that part will be deemed deleted from this Grant and the severad part will
be replaced by agreed upon language that achieves the same or similar objectives.
The remaining Grant will continue in full force and effect.
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5.1 Signatories
The signatories warrant that they are empowered to enter into this Agreement and
agree to be bound by it,

Signatura:
Date:
Bureau of Finance and Administrative Services
Cepariment of Licensing and Ragulatory Affairs
State of Michigan
Signature;
Date:

Michigan Indigent Defense Commission
Department of Licensing and Regulatory Affalrs
State of Michigan

Signature:
Reprasentative: .

Date;
Funding Unit: Clty of Grosse Pointe Woods

GRANT NO. 2022-103
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August 2021

Standards 1, 2, 3, and 4 were approved by the Department of Licensing and Regulatory Affairs
(LARA) on May 22, 2017. These standards cover training and education of counsel, the initial
client interview, use of investigation and experts, and counsel at first appearance and other

critical stages.

Standard 5, which requires independence from the judiciary, was approved by LARA on
Qctober 25, 2020,

This packet contains the complete text of the approved standards as well as standards
pending approval by LARA which were submitted in September 2018 (amended june 2019).
Those standards address defender workload limitations, qualification and review of attorneys
accepting assignments in adult criminal cases, and attorney compensation.

This packet also contains a standard for determining indigency and contribution which was
approved by the MIDC in October 2020 and is pending approval by LARA,

information about these standards, plans for compliance, and funding can be found on our
website at www.michiganidc.gov.

MICHIGAN INDIGENT
DEFENSE COMMISSION



Standard 1 Education and Training of Defense Counsel

The MIDC Act requires adherence to the principle that “[d]efense counsel is required to attend
cantinuing legat education relevant to counsel’s indigent defense clients.” MCL 780,991(2)(e).
The United States Supreme Court has beld that the constitutional right to counsel guaranteed
by the Sixth Amendment includes the right to the effective assistance of counsel, The mere
presence of a lawyer at a trial “is not enough to satisfy the constitutional command.”
Strickland v Washington, 466 US 668, 685; 104 S Ct 2052, 2063; 80 L Ed 2d 674 (1984).
Further, the Ninth Principle of The American Bar Association’s Ten Principles of a Public
Defense Delivery System provides that a public defense system, in order to provide effective
assistance of coungel, must ensure that “Defense counsel is provided with and required to
attend continuing legal education.”

The MIDC proposed a minimum standard for the education and training of defense counsel,
The version conditionally approved by the Court and submitted by the MIDC and approved by
the department is as follows:

A. Knowledge of the law. Counsel shail have reasonable knowledge of substantive Michigan
and federal law, constitutional law, criminal law, criminal procedure, rules of evidence, ethical
rules and local practices, Counsel has a continuing obligation to have reasonable knowledge
of the changes and developments in the law. “Reasonable knowledge” as used in this
standard means knowledge of which a lawyer competent under MRPC 1,1 would be aware,

B. Knowledge of scientific evidence and applicable defenses. Counsel shall have
reasonable knowledge of the forensic and scientific issues that can arise in a criminal casa,
the fegal issues concerning defenses to a crime, and be reasonably able to effactively litigate
those issues,

C. Knowledge of technology. Counsel shall be reasonably able to use office technology
commonly used in the legal community, and technology used within the applicable court
system, Counsel shall be reasonably able to thoroughly review materials that are provided in
an electronic format.,

D. Continuing education, Counsel shall annually complete continuing tegal education
courses relevant to the reprasentation of the criminally accused. Counsel shall participate in
skills training and educational programs in order to maintain and enhance overall preparation,
oral and written advocacy, and litigation and negotiation skills, Lawyers can discharge this
abligation for annual continuing legal education by attending local trainings or statewide
conferences, Attorneys with fewer than two years of experience practicing criminal defense
in Michigan shall participate in one basic skills acquisition class. All attorneys shall annually
compiete at least twelve hours of continuing legal education,  Training shall be funded
through compliance plans submitted by the local delivery systemy or other mechanism that
does not place a financial burden on assigned counsel. The MIDC shall collect or direct the
coltection of data regarding the number of hours of continuing legal education offered to and
attended by assigned counsel, shall analyze the quality of the training, and shall ensure that
the effectiveness of the training be measurable and validated. A report regarding these data
shall be submitted to the Court annually by April 1 for the previous calendar year.

Comment:

The minimum of twelve hours of training represents typical national and same local county
requirements, and is accessible in existing programs offered statewlde.
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Standard 2 Initial Interview

The MIDC Act requires adherence to the principle that “[d]efense caunsel is provided sufficient
time and a space where atterney-client confidentiality is safeguarded for meetings with
defense counsel’s client.” MCL 780,991(2)(a). United States Supreme Court precedent and
American Bar Association Principles recognize that the “lack of time for adequate preparation
and the lack of privacy for attorney-client consuitation” can preclude “any lawyer from
providing effective advice.” See United States v Morris, 470 F3d 596, 602 (CA 6, 2006) (citing
United States v Cronic, 466 US 648; 104 S Ct 2039; 80 L Ed 2d 657 (1984)). Further, the
Fourth Principle of The American Bar Association’s Ten Principles of a Public Defense Delivery
System provides that a public defense system, in order to provide effective assistance of
counsel, must ensure that “Defense counse! is provided sufficient time and a confidential
space within which to meet with the client.”

The MIDC proposed a minimum standard for the initial client interview. The version
conditionally approved by the Court and submitted by the MIDC and approved by the

department iz as follows:

A. Timing and Purpose of the Interview: Counsel shall conduct a client interview as ston
as practicable after appointment to represent the defendant in order to obtaln Information
necessary to provide quality representation at the early stages of the case and to provide the
client with information concerning counsel's reprasentation and the case procesdings. The
purpose of the initial interview iz to: (1) establish the best possible reiationship with the
indigent client; (2) review charges; (3) determine whether a motion for pretrial release is
appropriate; {(4) determine the need to start-up any immediate investigations; (5) determine
any immediate mental or physical health needs or need for foreign language interpreter
assistance; and (6) advise that ciients should not discuss the circumstances of the arrest or
atfegations with celimates, law enforcament, family or anybaody else without counsel present,
Counsel shall conduct subsequent client interviews as needed. Following appointment, counsel
shall conduct the initial interview with the client sufficiently before any subseguent court
proceeding so as to be prepared for that proceeding. When a client is in local custody, counsel
shall conduct an initiai client intake interview within three business days after appointment.
When a client is not in custody, counse! shall promptly deliver an intreductory communication
so that the client may follow-up and schedule a meeting. If confidential videoconference
facillties are made available for trial attornays, visits should at least be scheduled within thres
business days. If an indigent defendant is in the custody of the Michigan Department of
Corrections (MBOC) or detained in a different county from where the defendant is charged,
counsel should arrange for a confidential client visit in advance of the first pretrial hearing.

B. Setting of the interview: All client interviews shall be conducted in a private and
confidential setting to the extent reasonably possible, The indigent criminal defense systemn
shall ensure the necessary accommeodations for private discussions between counsel and
clients in courthouses, lock-ups, jails, prisons, detention centers, and other places where

clients must confer with counsel.

C. Preparation: Counsel shall obtain copies of any relevant documents which are available,
including copies of any charging documents, recommendations and reports concerning pretrial

release, and discoverable material.
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D. Client status:

1. Counsel shall evaluate whether the client is capable of participation in his/her
representation, understands the charges, and has some basic comprehension of criminal
procedure, Counsel has a continuing responsibility to evaluate, and, where appropriate, raise
as an issue for the court the client’s capacity to stand trial or to enter a plea pursuant to MCR
6.125 and MCL 330.2020. Counsel shall take appropriate action where there are any questions
about a client's competency,

2. Where counsel is unable to communicate with the client because of language or
communication differences, counsel shall take whatever steps are necessary to fully explain
the proceedings in & language or form of communication the client can understand. Steps
include seeking the appointment of an interpreter to assist with pretrial preparation,
interviews, investigation, and in- court proceedings, or other accommodations pursuant to
MCR. 1,111,

Comments:

1. The MIDC recognizes that counsel cannot ensure communication prior to court with an out
of custody indigent client. For out of custody clients the standard instead requires the attorney
Lo notify clients of the need for a prompt interview.

2. The requirement of a meeting within three business days Is typical of national requirements
(Florida Performance Guidelines suggest 72 hours; in Massachusetts, the Committee for Public
Counsel Services Assigned Counsel Manual requires a visit within three business days for
custody clients; the Supreme Court of Nevada Issued a performance standard requiring an
initial interview within 72 hours of appointrnent).

3. Certain indigent criminal defense systems only pay counsel for limited client visits in
custody. In these jurisdictions, compliance plans with this standard will need to guarantee
funding for multiple visits.

4. In certain systems, counsel is not immediately notified of appointments Fo represent
indigent clients, In these jurisdictions, compliance plans must resolve any issues with thea
fallure to provide timely notification.

5. Some jurisdictions do not have discovery prepared for trial counsel within three business
days, The MIDC expects that this minimum standard can be used to push for local reforms to
immediately provide efectronic discovery upon appointment.

6. The three-business-day requirement s specific to cllents in “local” custody because some
indigent defendants are In the custody of the Michigan Department of Corrections (MDOC)
while other defendants might be in jail in a different county from the charging offense.

7. In jurisdictions with a large client population in MDOC custody or rural jurisdictions
requiring distant client visits compliance plans might provide for visits through confidential
videoconferencing.

8. Systems without adequate settings for confidential visits for either in-custody or out-
ofcustody clients will need compliance plans to create this space.

9, This standard only involves the initial client interview. Other confidential client interviews
are expected, as necessary.
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Standard 3 Investigation and Experts

The United States Supreme Court has held: (1) “counsel has a duty to make reasonable
investigations or to make a reasonable decision that makes particular Investigations
unnecessary.” Strickland v Washington, 466 US 668, 691; 104 S Ct 2052, 2066; 80 L Ed 2d
674 (1984); and (2) “[clriminal cases will arise where the only reasonable and available
defense strategy requires consultation with experts or introduction of expert evidence,
whether pretrial, at trial, or both.” Harrington v Richter, 362 US 86, 106; 131 S Ct 770, 788;
178 L Ed 2d 624 (2011). The MIDC Act authorizes “minimum standards for the local delivery
of indigent criminal defense services providing effective assistance of counsel.” MCL

780.985(3).

The MIDC proposed a minimum standard for investigations and experts. The version
conditionally approved by the Court and submitted by the MIDC and approved by the
department is as follows:

A, Counsel shall conduct an Independent investigation of the charges and offense as promptly
as practicable,

B. When appropriate, counsel shall request funds to retain an Investigator to assist with the
client's defense. Reasonable requests must be funded.

C. Counsel shall request the assistance of experts where it is reasonably necessary to prepare
the defense and rebut the prosecution’s case. Reasonable requests must be funded as

required by law.

D. Counsel has a continuing duty fo evatuate a case for appropriate defense investigations or
expert assistance, Decigions to limit invastigation must take inte consideration the client’s
wishes and the client’s version of the facts.

Comments:

1. The MIDC recognizes that counsel can make “a reasonable decision that makes particular
investipations unnecessary” after a raview of discovery and an interview with the client.
Dacisions Fo Himit Investigation should not be made merely on the basis of discovery or

representations made by the government.

2. The MIDC emphasizes that a client’s professed desire to plead guilly does not automatically
alleviate the need to investigate.

3, Counsel should inform clients of the progress of investigations pertaining to their case.

4, Expected increased costs from an Increase in investigations and expert use will be fackied
in compliance plans.

Standard 4 Counsel at First Appearance and other Critical Stages

The MIDC Act provides that standards shall be established to effectuate the following: (1) “All
adults, except those appearing with retained counsel or those who have made an informed
waiver of counsel, shall be screened for eligibility under this act, and counse! shall be assigned
as soon as an indigent adult is determined to be eligible for indigent criminal defense
services.” MCL 780.991(1)(c); (2) “A preliminary inquiry regarding, and the determination of,
the indigency of any defendant shall be made by the court not later than at the defendant’s
first appearance in court, MCL 780.991(3){a); {3) ..counsel continuously represents and
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personally appears at every court appearance throughout the pendency of the case.” MCL
780.991(2){(d){emphasis added).

The MIDC propesed a minimum standard on counsel at first appearance and other critical
stages, The version conditionally approved by the Court and submitted by the MIDC and
approved by the department is as follows:

A, Counsel shall be assigned as soon as the defendant is determined to be eligible for indigent
criminal defense services, The indigency determination shall be made and counsel appointed
to provide assistance to the defendant as soon as the defendant’s liberty is subject to
restriction by a magistrate or judge. Representation includes but is not limited to the
arraignment on the complaint and warrant. Where there are case-specific interim bonds set,
counsel at arraignment shall be prepared to make a de nove argument regarding an
appropriate bond regardless of and, indeed, in the face of, an interim bond set prior to
arraignment which has no precedential effect on bond-setting at arraignment, Nothing in this
paragraph shall prevent the defendant from making an informed waiver of counsel,

B. All persons determined to be eligible for indigent ¢riminal defense services shall also have
appointed counsel at pre-trial proceedings, during plea negotiations and at other critical
stages, whether in court or out of court.

Comments:

1. The proposed standard addresses an indigent defendant’s right to counsel at every court
appearance and is not addressing vertical representation (same defense counsel continuously
represents) which will be the subject of a future minimum standard as described In MCL

780.991(2)(d).

2. One of several potential compliance plans for this standard may use an on-duty
arraignment attorney to represent defendants. This appointment may be a limfted appearance
for arraignment only with subsequent appointment of different counsel for future proceedings.
In this manner, actual indigency determinations may still be made during the arraignment,

3. Among other duties, lawyering at first appearance should consist of an explanation of the
crimipnal justice process, advice on what fopics to discuss with the judge, a focus on Lhe
potential for pre-trial refease, or achieving dispositions outside of the crirminal justice systerm
via civil infraction or dismissal, In rare cases, if an attorney has reviewed discovery and has
an opportunity for a confidential discussion with her client, there may be a criminal disposition
at arralgniment,

4, The MIDC anticipates creative and cost-effective compliance plans like representation and
advocacy through videoconferencing or consofidated arraignment schedules between multiple
district courts.

5. This standard does not preclude the setting of interim bonds to allow for the release of in-
custody defendants. The intent Is not to lengthen any jail stays, The MIDC believes that case-
spacific interim bond determinations should be discouraged. Formal arraignment and the
formal setting of bond should be done as quickly as possible.

6. Any waiver of the right to counsel must be both unequivocal and knowing, intefligent, and
voluntary, People v Anderson, 398 Mich 361; 247 NW2d 857 (1976). The uncounseled
defendant must have sufficient information to make an intelligent choice dependent on a
range of case-specific factors, including his education or sophistication, the complexity or
easily grasped nature of the charge, and the stage of the proceeding.
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Standard 5 - Independence from the Judiciary

The MIDC Act requires the agency to establish mintmum standards, rules, and procedures to
adhere to the following: “The delivery of indigent criminal defense services shall be
independent of the judiciary but ensure that the judges of this state are permitted and
gncouraged to contribute information and advice concerning that delivery of indigent criminal
defense services.” MCL 780,991 (1)(a).

The United States Supreme Court addressed the issue of independence in Polk v Dodson, 454
US 312, 321-322; 102 S Ct 445, 451; 70 L Ed 2d 509 (1981):

First, a public defender is not amenabie to administrative direction in the same
sense as other employees of the State. Administrative and legislative decisions
undoubtedly influence the way a public defender does his work. State decisions
may determine the quality of his law library or the size of his caseload. But a
defense lawyer is not, and by the nature of his function cannot be, the servant
of an administrative superior. . . Second, and equally important, it is the
constitutional obligation of the State to respect the professional independence
of the public defendears whom it engages. (Emphasis added.)

The MIDC proposes a minimum standard to ensure that indigent criminal defense services are
independent of the judiciary:

A, The indigent criminal defense system (“the system”) should be designed to
guarantee the integrity of the relationship between lawyer and client, The system and
the lawyers serving under it should be free from political and undue budgetary
influence. Both should be subject to judicial supervision only in the same manner and
to the same extent as retained counsel or the prosecution. The selection of lawyers
and the payment for their services shall not be made by the judiciary or employees
raparting to the judiciary. Similarly, the selection and approval of, and payment for,
other expenses necessary for providing effective assistance of defense counsel shall
not be made by the judiclary or employees reporting to the judiciary,

B. The court’s role shall be limited to; informing defendants of right to counsel; making
a determination of indigency and entitiement to appointment; if deemed eligible for
counsel, refeiring the defendant to the appropriate agency (ahsent a valid waiver),
Judges are permitted and encouraged to contribute information and advice concerning
the delivery of indigent criminal defense services, including their opinions regarding
the competence and performance of attorneys providing such services.

Staff Comment!

Only in rare cases may a judge encourage a specific attorney be assigned to represent a
specific defendant because of unique skills and abilities that attorney possesses. In these
cases, the judge’s input may be received and the systerm may take this input into account
when making an appointment, however the system may not make the appointment solely
because of a recommendation frorm the judge.
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Standard 6 - Indigent Defense Workloads

The MIDC Act provides that “[d]efense counsel's workload is controlled to permit effective
representation.” MCL 780.991(2)(b). The United States Supreme Court has held that the
constitutional right to counsel guaranteed by the Sixth Amendrmeant includes the right to the
effective assistance of counsel, The mere presence of a fawyer at a trial “is not enough to
satisfy the constitutional command.” Strickland v Washington, 466 US 668, 685; 104 5 Ct
2052, 2063; 80 L Ed 2d 674 (1984). Further, the Fifth Principle of The American Bar
Association’'s Ten Principles of a Public Defense Delivery System provides that a public defense
system, in order to provide effective assistance of counsel, must ensure that “[d]lefense
counsel’s workload is controlled to permit the rendering of quality representation.”

The MIDC proposes a minimum standard for indigent defense workloads:

The caseload of indigent defense attorneys shall allow each lawyer to give each client the time
and effort necessary to ensure effective representation. Nelther defender organizations,
county offices, contract attorneys, nor assigned counsel should accept workloads that, by
reason of their excessive size, interfere with the rendering of quality representation.!

These workioads will be determined over time through special Michigan specific weighted
caseload studies.? Untit the completion of such studies, defender organizations, county offices,
public defenders, assigned counsel, and contract attorneys should not exceed the caseload
lavels adopted by the American Council of Chief Defenders - 150 felonies or 400 non-traffic
misdemeanors? per attorney per year,* If an attorney is carrying & mixed caseload which
includes cases from felonies and misdemeanors, or non-criminal cases, these standards
should be applied proportionally.®

These caseload limits reflect the maximum caseloads for full-time defense attorneys,
practicing with adequate support staff, who are providing representation in cases of average
complexity in each case type specified,

Staff comments:

1. The MIDC Is mindful of caseload pressures on the prosecution and fully supports proper
funding for prosecutors to have reascnable caseloads.

2. The MIDC Is aware that the problem of excessive caseloads is one that needs o be
resolved in tandem with compensation reform, so that attorneys do not need to take
on too many indigent defense assignments to earn a living. The MIDC s concurrently
proposing & standard on economic disincentives or incentives for representing indigent
clients.

3. The MIDC does not believe that caseload pressures should ever create a situation where
indigent clients facing criminal charges do not receive the appointment of counsel,

4, Compliance plans should include a means to account for and audit caseload
calculations,

! Language parallels Supreme Court of Washingtan, In the Matter of the adoption of new standards for indigent
defense and certification of cornpliance, Standard 3.2, June 15, 2012.

i Gee e.g. Guidelines for Indigent Defense Caselpads, Texas Indigent Defense Cormmission, January 2015 The
Missouri Project: A Study of the Missouri Public Defender System and Attorney Worklfoad Standards, American Bar
Association, June 2014, The MIDC has Issued a Request for Proposals for 8 Michigan study.

¥ Non-traffic misdemeanors include offanses relating to oparating a motor vehicle while intoxicated or visibly
impaired. MCL 257.625.

1 Amarican Council of Chief Defenders Statemeant on Caseloads and Workloads, Resolutlon, August 24, 2007, “Per

year” refers to any roliing twelve-maonth period, not a calendar year,
f Id, An example of proportional application might be 75 felonies and 200 non-traffic misdemeanors in a caseload.
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Standard 7 - Qualification and Review

The MIDC Act calls for a standard establishing that "Defense counsel’s ability, training, and
exparience match the nature and complexity of the case to which he or she is appointed.”
MCL 780,991(2)(c). Further, the Act requires that “Defense counsel is systematically
reviewed at the local level for efficiency and for effective representation accerding to
MIDC standards.,” MCL 780.991(2){f). The MIDC's conditionally approved Standard 1 sets
forth the requirements for the Education and Training of assigned counsel, and should be
considered a prerequisite to, and means to achieve, the standard for qualification and review
of criminal defense attorneys appointed to represent indigent accused defendants. The United
States Supreme Court has held that the constitutional right to counsel guaranteed by the
Sixth Amendment includes the right to the effective assistance of counsel. Strickiand v
Washington, 466 US 668, 685; 104 S Ct 2052, 2063; BO L Ed 2d 674 (1984). The right to
effective assistance of counsel applies equally whether counsel was appointed or retained.
Cuyler v Sulfivan, 446 US 335, 344-45; 100 5 Ct 1708, 1716; 64 L Ed 2d 333 (1980).

The MIDC proposes a minimum standard for qualification and review:

A. Basic Requirements, In order to assure that indigent accused receive the effective
assistance of counsel to which they are constitutionally entitled, attorneys providing
defense sarvices shall meet the following minimum professional qualifications (hereafter
“basic requirements”):

1. Satisfy the minimum requirements for practicing law in Michigan as
determined by the Michigan Supreme Couwrt and the State Bar of Michigan;
and

2. Comply with the requirements of MIDC Standard 1, relating to the Training
and Education of Defense Counsel.

B. Quatifications. Eligibility for particular case assignments shall be based on counsel's
ability, training and experience. Attorneys shall meet the following case-type

qualifications:
1. Misdemeanor Cases
a, Satisfaction of all Basic Requirements; and
b. Serve as co-counsel or second chair in a prior trial (misdemeanaor, felony,
bench or jury); or
c. equivalent experience and ability to dermonstrate sirnilar skills,
2. Low-severity Felony Cases
a. Satisfaction of all Basic Requirements; and
i. Has practiced criminal law for one full year (either as a prosecutor,
public defender, or In private criminal defense practice); and
ii. Has been trial counsel alone or with other trial counsel and handled
a significant portion of the trial in fwo criminal cases that have
reached a verdict, one of which having been subrnitted to a jury; or
iii. Have equivalent experience and ability to demonstrate similar skills,
3. High=-severity Felony Cases
a. Satisfaction of all Basic Requirerments; and
i, Has practiced criminal law for two full years (either as a prosecutor,

public defender, or in private criminal defense practice); and
ii. Has been trial counsel alone or with other trial counsel and handied
a significant portion of the trial in four criminal cases that have been

submitted to a jury; or
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iii. Has a significant record of consistently high quality criminal trial
court representation and the ability to handle a high-sevearity felony
case,

4. Life Offense Cases
a. Satisfaction of all Basic Requirements; and
i. Has practiced criminal law for five full years (either as a prosecutor,
public defender, or in private criminal defense practice); and

ii. Has prior experience as lead counsel in no fewer than seven felony
jury trials that have been submitted to a jury; or

ili. Has a significant record of consistently high quality criminal trial
court representation and the ability to handle a life offense case,

C. Review. The quality of the representation provided by indigent defense providers must
be monitored and regularly assessed. Productivity is a component of the review process.
Review is a process to evaluate the quality of the representation after an attorney has
established the minimum requirements for eligibility. For attorneys seeking qualification
under sections B(1){c) or B{(2)(a)}(iil), the review process can be used for that purpose.
In some cases, the review will give notice to an attormey whose performance can ba
improved. In all cases, the evaluation of attorneys must be made by peers in tha criminal
defense community, allowing for input from other stakeholders in the criminal justice
system including judges, prosecutors and clients.

Staff Comments:

1

The Minimum 5Standard for Qualification and Review applies to all attorneys accepling
assignments to represent defendants charged in adult criminal cases, including
attorneys employed by a public defender office.

In public defender offices, equivalent experience in misdemeanor and low severity
felony cases can include training programs or supervised assignments,

Misdemeanors, low-severity felonies and high-severity felonies are defined in the
Michigan Legislative Sentencing Guidelines. A “life offense” for purposes of this
Minimum Standard includes any case where the offense charged or enhancement
sought subjects the accused defendant in a crirminal case to life In prison.

The MIDC Act focuses on qualifications that refate to counsels ahility, training and
experience. Other non-merit based qualifications that relate to counsel’s membership
in a bar association or maintaining a local business address shall not be given undue
weight.

The MIDC discourages imposing a geographic limitation on counsel’s practice area, so
long as counsel can meet with a client on an as-needed basis without hardship to the
client and can appear in court when required.

The appointing authority should maintain a list of qualified counsel, but has the
discretion to reach outside of the list of focally qualified attorneys when required in
order to appoint counsel with the ability, training and experience to match the nature
and complexity of the case to be assigned.,
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Standard 8 ~ Attorney Compensation (Economic Disincentives or Incentives)

Attorneys must have the time, fees, and resources to provide the effective assistance of
counsel guaranteed to indigent criminal defendants by the United States and Michigan
Constitutions, The MIDC Act calis for a minimum standard that provides: “Economic
disincentives or Incentives that impair defense counsel's ability to provide effective
representation shall be avoided.” MCL 780.991(2)(b). Fair compensation for assigned counse]
may optimally be achieved through a public defender office, and the MIDC recommends an
indigent criminal defender office be established where assignment levels demonstrate need,
together with the active participation of a robust private bar. MCL 780.991(1)(b). In the
absence of, or in combination with a public defender office, counsel should be assigned
through a rotating list and be reasonably compensated. Contracted services for defense
representation are allowed, so long as financial disincentives to effective representation are
minimized, This standard attempts to balance the rights of the defendant, defense attorneys,
and funding units, recognizing the problems inherent in a system of compensation lacking

market controls.

The MIDC proposes the following minimum standard regarding economic Incentives and
disincentives:

A. Rates of Payment for Salaried Public Defenders. Reasonable salaries and benefits
and resources should be provided to indigent defense counsel, The rates paid by the Michigan
Attorney General for Assistant Attorneys General, or other state offices serve as guidance for
reasonable compensation.

B. Compensation and Expenses for Assigned Counsel, Assigned counsel should receive
prompt compensation at a reasonable rate and should be reimbursed for their reasonable out-
of-packet, case-related expanses, Asslgned counsel should be compensated for all work
nacessary to provide quality legal representation. Activities cutside of court appearances,
such as directing an investigation, negotiating, or tactical planning, etc., require no less tegal
skill and expertise than in-court appearances, and are equally important to quality

representation,.

Attorney hourly rates shall be at jeast $100 per hour for misdemeanors, $110 per hour for
non-life offense felonies, and $120 per hour for life offense felonhies. These rates must be
adjusted annually for cost of living Increases consistent with economic adjustments made to
State of Michigan employees’ salaries. Counsel must also be reimbursed for case-related

expenses as specified in Section E.

To protect funding units, courts and attorneys alike, local systemns should establish expected
hourly thresholds for additional scrutiny. Assigned counsel should scrupulously track all hours
spent preparing a case to include with Invoice submission. All receipts or documentation for
out-of-pocket and travel-related expenses actually incurred in the case qualifying for
reimbursement should be preserved. Fee requests which exceed expected hourly thresholds
should not be pald until an administrative review indicates that the charges were reasonably

necessary.

Event based, capped hourly rates, and flat fee payment schemes are discouraged unless
carefully designed to minimize disincentives and provide compensation reasonably expected
to yield an hourly rate of compensation equivalent to the required minimum rate. If utilized,
these altermative schemes must be based on a compensation system that realistically
assesses the cost of providing competent representation, including the costs of trial,
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investigation, expert assistance, and extraordinary expenses, and should take into
consideration objective standards of representation consistent with those set forth in other
minimum standards for indigent defense, They should also follow all expense reimbursement
guidelines in Section E,

C. Contracting for Indigent Defense Services. The terms of any indigent defense contract
should avoid any actual or apparent financial disincentives to the attorney’s obligation to
provide clients with competent legal services, Contracts may only be utilized if:

(1) They are based on reliable caseload data, and in conjunction with a method, specified
in the contract, for compensation to account for increases or decreases in caseload
size;

(2) They are based on & compensation systern that realistically assesses the cost of
providing competent representation as described above in Section B;

(3) They provide for regular, periodic payments to the indigent defense organization or
attorney;

(4) They include a mechanism to seek reimbursement for case-related expenses;

{5) They include a provision allowing for counsel to petition for additional compensation
for the assignment of co-counsel in any case where the offense charged or
enhancement sought subjects the indigent defendant to life in prison;

(6} They impiement the MIDC required hourly rates; when hourly schemes are not
utilized, local systems must demonstrate that compensation is at least equivalent to
these rates,

D. Conflict Counsel. When any conflict of interast is identifled by a public defender office or
by assigned counsel, that case should be returned for reassignment to the deslgnating
authority. Payments to conflict counsel (fees or any other expenses incurred during the
representation) shall not be deducted from the line item or contract negotiated with the
primary providers {public defender office, house counsel, assignment system or through any
agreement with private attorneys or law firms).

E. Reimbursements, Attorneys must be reimbursed for any reasonable out-of-pocket
expenses they incur as a result of representation, Mileage should be reimbursed based on
prevailing local norms and should not be |ess than State of Michigan standard published rates,

F. Payments. Vouchers submitted by assigned counsel and contract defenders should be
reviewed by an administrator and/or her and his staff, who should be empowered to apprave
or disapprove fees or expenses. This is efficient, ensures the independence of counsel, and
refieves judges of the burden of this administrative task. It also helps to equalize fees through
a centralized fee-approval system. Vouchers should be approved in a timely manner unless
there is cause to believe the amount claimed is unwarranted. In lengthy cases, periodic billing
and payment during the course of representation should be allowed.

Expenditure of public deollars should be subject to control mechanisms and audits that verify
expenditure accuracy, This should be accomplished by following generally accepted
procedures that separate staff duties; astablish billing policies; and ensure thorough review
of vouchers, including benchmark setting and investigation where necessary. The approval
process should be supported by an efficient dispute resolution procedure.

Sources and Authority for Proposed Standard B:
A Race to the Bottom: Speed & Savings Over Due FProcess: A Constitutional Crisis, National

Legal Aid & Defender Association (2008).

MIBC Standards Page 11 of 18



U.5.C.A. Const. Amend. 6; Mich, Const, 1963 Art. 1, § 20,
ABA 10 Principles of a Public Defense Delivery System (Principle 8).
American Bar Association Criminal Justice Standards for Providing Defense Services, Standard

5-2.4,
Position Paper on Reasonable Fees After the Passage of the MIDC Act, Michigan Indigent

Defense Commission (Summer 2016).
In re Atchison, No. 292281, 2012 WL 164437 (Mich. Ct, App. Jan, 19, 2012).

Staff Comments;
1. Attorneys should be reimbursed for expenses for investigators, expert witnesses,

transcripts, and any reasonable out-of-pocket expenses incurred in the course of
representation,

2. For hourly payrents, local systems should establish protocol through which indigent
defense administrators oversee the submission, review and approval of invoices for
both assigned counsel and contract counsel, Attorneys should be directed to submit
explanations for any invoices in which their hours exceed the expected maximum hours.
After attorneys submit itermnized bills, the administrator and/or staff should review and
determine whether the case falls into the category of minimal scrutiny, meaning that it
falls within the expected number of allotted hours, or the category of heightened
scrutiny for exceeding an expected hourly threshold, meaning the administrator needs
to further investigate the invoice. Bills should not be automatically approved or denied
If they fall too far above or below the expected threshold, but rather the attorneys’
explanations should be reviewed, and if the administrator does not find the explanation
sufficient, the administrator should invite further explanation. Upon receiving additional!
details, the administrator then makes a final decision. All local systems should have
policies In place that outline voucher review procedures, including the right for
attorneys to appeal decisions and the right for administrators to remove attorneys from
panel lists or terminate contracts for ongoing submissions that exceed the threshold.
Other appropriate remedies or punishments for abusive billing practices should be
developed by local systems.

3. Due to the potential to disincentivize quality representation, event based, capped
hourly rates, and flat fee payment schemes will be subjected to increased monitoring
and auditing as a condition of receiving MIDC funds.

4. The MIDC will collect data on event based, capped hourly rates, and flat fee payment
schemes for the first year after implementation of this standard and revise the standard
if these schemes are disincentivizing quality reprasentation.
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Standard for Determining Indigency and Contribution

The MIDC Act requires the MIDC to “promulgate objective standards for indigent criminal
defense systems to determine whether a defendant is indigent or partially indigent.” MCL
780,991(3)e). It also directs the MIDC to “prommulgate objective standards for indigent
criminal defense systems to determine the amount a partially indigent defendant must
contribute to [their] defense.” MCL 780.991(3)(f). The United States Supreme Court has
long recognized that “[t]here can be no equal justice where the kind of trial a man gets
depends on the amount of money he has.” Griffin v Illinois, 351 U5 12, 19; 76 & Ct 585; 100
L Ed 891 (1956). The MIDC is also mindful that a system of screening for indigency should
not create "cumbersome procedural obstacles” for a defendant. Alexander v Johnson, 742
Fad 117, 124 (CA 4, 1984),

Accordingly, the MIDC proposed a minimum standard for those local funding units that elect
to assume the responsibility of making indigency determinations and for setting the amourt
that a local funding unit could require a partially indigent defendant to contribute to their
defense, The version approved by the Commission is as follows:

Deafinitions

As used in this Standard:

“Appointing authority” rmeans the individual or office selected by the local funding unit that
determines indigency and approves requests for counsel and/or requests for experts and
investigators.

“Available assets” means funds and property in which defendant has an ownership interest
and ability to liquidate that are not exempt assets.

“Basic living expenses” means costs related to those neads which must be met in order 1o
avoid serigus harm in the near future. These costs include, but are not limited to, housing,
food, clothing, childcare, child support, utilities, medical insurance, other necessary medical
aexpenses, and transportation (fares, car payments, car insurance, gasoline),

"Cantribution” means “an ongoing [payment] obligation [for one’s defense costs] duting the
term of the appointment.” People v Jose, 318 Mich App 290, 298; 896 NW2d 491 (2016).
“Currant monthly expenses” means those costs that defendant pays on a regular monthly
basis. These costs include, but are not limited to, basic living expenses, court obligations,
mirimum credit card payments, loan payments, tuition payments, phone, internet, and cable.
If an expense is not assessed in monthly installments but should be treated as a current
monthly expense because it is a regularly occurring or long-term obligation, the expense
should be converted to monthly instaliments,

“Exempt assets” means funds and property that defendant would be able to protect from levy
and sale under execution under MCL 600.6023 if they were a judgment debtor or funds and
property that defendant would be able to exempt under 11 USC 522 if they were a debtor in
a bankruptcy case, Defandant must choose either the state or federal exemptions.

“Grass Income” means funds or compensation periodically received from any source during a
52-week period. Gross income includes, but is not limited to, wages, pensions, stock
dividends, rents, insurance benefits, trust income, annuity payments, and public assistance.
"Indigent” means an inability to obtain competent legal representation on one’s own without
substantial financial hardship to one’s self or cne's dependents,

“Local funding unit” means the governmental entity or entities listed as a grantee in the grant
contract with the MIDC.

“"Net income” means gross incorme minus those deductions required by law or as a condition
of employment. These deductions include, but are not limited to, taxes, union dues, and
funds withheld pursuant to a garnishment or support order,

“Partially indigent” means an inability to afford the complete cost of legal representation but
an ability to contribute a monetary amount toward one’s representation.
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“Prosecuting authority” means any governmental agent or entity pursuing charges against
defendant.

“Public assistance” means governmental benefits or subsidies like food assistance, temporary
assistance for needy families, Medicaid, disability insurance, or public housing.
“"Refrmbursement” means a repayment "obligation arising after the term of appointment has
ended.” Jose, 318 Mich App at 298,

“Seasonal income” means income that is earned from regularly reoccurring employment that
tasts for 26 weeks or less in any 52-week peried.

“Substantial financial hardship” means an inability to meet the basic living expenses of one’s
self or one's dependents.

Indigency Determination

(a) A system must have a reasonable plan for screening for indigency which is consistent with
this Standard, A plan that leaves screening decisions to the court can be acceptable.

(b) A defendant is rebuttably presumed to be indigent if defendant receives personal public
assistance, earns a net income less than 200% of the federal poverty guidelines, is currently
serving a sentence in a correctional institution, is less than 18 years of age, and/or is receiving
residential treatment in a mental health or substance abuse facility. See MCL 780.991(3)(b).
(c) A defendant who cannot, without substantial financial hardship to themselves or to their
dependents, obtain competent, qualified {egal representation on their own also gualifies for
appointed counsel, MCL 780.991(3)(b).

(d) Factors to be considered when determining eligibility for appointed counsel under
subparagraph (c) include net income, property owned by defendant or in which they have an
economic interest to the extent that it is an available asset, basic living expenses, other
current monthly expenses, outstanding obligations, the number and ages of defendant’s
dependents, employment and job training history, snd their level of education, MCL
780.991(3)(a). In addition, the seriousness of the charges faced by defendant, whether
defandant has other pending cases, whether defendant is contributing to the support and
maintenance of someone other than a dependent, and local private counse! rates should also
be considered. This subsection does not provide an exhaustive list of factors for the
appointing authority to consider,

(e) A defendant who cannot obtain competent counsel on their own without substantial
financial hardship, but who has the current or reasonably foreseeable ability to pay some
defense costs, is partially indigent,

(F) A defendant must be screened for indigency as soon as reasonably possible, but a
determination as to whether a defendant is partially indigent can be defarred until contribution
or relmbursement Is requested or ordered.

{g) Defendants who have retained counsel or who are representing themselves can request
to be screened for indigency in order to qualify for expert and investigator funding.

Household and Marital Income
The appointing authority wilt not presume that defendant can use heusehaold income, including

income of a spouse, and joint marital assets to pay defense costs uniess it has information
that defendant’s household income and/or joint marital assets should be considered,

Joint Bank Accounts
The appointing authority will presume that defendant owns 50% of the funds in a joint bank

account. Defendant must inform the appointing authority if they own more than 50% of the
funds in a joint bank account, Conversely, defendant can rebut the presumption of 50%

ownership by submitting a swomn statement explaining why the presumption should not apply.

Seasonal Thcome
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If defendant earns a seascnal income, the appointing authority should consider how
defendant’s expected annual income compares to the federal poverty level instead of
comparing defendant’s current monthly income to the federal poverty level. For example,
the federal poverty level for Defendant A’'s household is $4,000 per month. Defendant A
earns his annual income over three summer months when Defendant A makes $9,000 to
$10,000 per month, Even though Defendant A's current monthly income is double the federal
poverty level, Defendant A should be treated as someone who only makes about 75% of the
federal poverty level,

Self-Employment Income

If defendant is self-employed, the appointing authority should consider defendant’s adjusted
gross income. Adjusted gross income Is determined by deducting business expenses and any
expenses required by law from gross income, An expense is a “business expense” if it is
ordinary and necessary. Expenses are ordinary if they are common and accepted in
defendant’s trade or business. Expenses are necessary if they are helpful and appropriate for
defendant’s trade or business,

Educational Grants and Scholarships

A grant or scholarship, or any part thereof, is not income unless it is provided to defendant
an a periodic basis and it exceeds the tuition and boarding costs paid to an educational
provider. A grant or scholarship is an available asset to the extent that it exceeds defendant’s
tuition and boarding costs and is aliowed to be used for non-tuition and boarding expenses
by the grantor. For example, Defendant A receives a number of grants and scholarships at
the beginning of the school year, Defendant A has no boarding costs and has $1,000 in
scholarship funds left over after paying tuition, Although the $1,000 is not income, it is an
available asset, Student loan proceeds, however, are not available assets.

Liquidation of Assets
The appointing authority can only consider defendant’s income and avallable assets when

deciding whether defendant has sufficient means to retain counsel. Under no circumstances
can the appointing authority demand that defendant liquidate or mortgage an exempt asset,

Debts as Disqualifiers

The appointing authority cannot reject a request for counsel because defendant has a
regularly recurring expense that the appointing authority deems excessive unless the
appointing authority can show that the expense Is unnecessary, can be easily eliminated, and
the elimination of the expeanse would result in defendant having sufficient income to retain
counsel. For example, if Defendant A has a $150 monthly cellphone bill, Defendant B has a
$600 monthly car payment, and Defendant C has a $1,700 mortgage, they might be eligible
for appointed counsel.

Change in Financial Condition

The effect of a change in defendant’s financlal condition during the course of the case depends
on whether the change is positive or negative for defendant,

(a) If defendant’s financial condition declines during the case, defendant can request to be
rescreened to see if counsel should bhe appointed or if the contribution amount should he
reduced or eliminated, This rescreening should occur as soon as reasonably possible.

(b) If defendant’s financial condition significantly improves during the course of the case, a
redatermination of defendant’s status as indigent/partially indigent should be made and a
redetermination of defendant’s contribution payments should occur. If defendant has
sufficient income and/ar available assets, defendant should make contribution paymeants
equaling 100% of the costs of representation. There should never be a change of attornay
by the court or appointing authority based solely on defendant’s new ability to retain counsel.
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(c) Defendant has an ongoing duty during the pendency of the case to report significant
improvements in their financial condition to the appointing authority, The obligation to report
a change of financial condition belongs exclusively to defendant, not their attornay,

(d} The prosecuting authority lacks standing to challenge the continuation of appointed
counsel due to defendant’s improved financial conditlon.

A inting Authori

Except as otherwise pravided, a local funding unit can designate the individual(s) or entity of
its choice to review applications for the appointment of counsel provided that they agree to
comply with all applicable MIDC Standards and policies and they agree to take adequate
measures to safeguard the sensitive nature of the information disciosed during the application
process, Only a licensed attorney, however, can review requests for experts and

investigators,

Managed assigned counse| coordinators and public defender offices can serve as appolnting
authorities, Anyone currently employed by a court funded by the local funding unit cannot
serve as an appointing authority or be employed by the appointing authority to assist with

thealr screening responsibilities.

Obligations of Appeointing Authorit

{a) When defendant provides information about their financial condition under oath or
affirmation, the appeinting authority has no obligation to Independently verify the information
or require supporting documentation from defendant. This Standard, however, dogs not
prohibit the Appointing Authority from investigating defendant’s financial situation or requiring
defendant to provide supporting documentation.

(b) Information about defendant's financial situation is confidential and the Appointing
Authority can only disclose this information with defendants consent, upon court order, or
upon request from the MIDC or its designee for purposes of auditing, data collection, or
investigation,

{¢) This Standard does not impose an obligation on the Appointing Authority, assigned
counsel, or the funding unit to recover defense costs from defendant.

vls » AYagele

Cost of Indigency Assessment
There is no cost for requesting an assessrnent for indigency, No screening costs can be passed

to defendant,

Contribution

This Standard does not require local funding units to seek contribution. But if a local funding
unit elects to pursue contribution in a specific case, this Standard controls, among other

things, when and how much contribution can be sought.

The appointing authority cannot require an indigent defendant to contribute to the cost of
their defense,

An appointing authority cannot require a partially indigent defendant to contribute to the cost
of their defense if doing so0 would cause defendant a substantial financial hardship,

In setting the amount of contribution, the appointing authority should first subtract
defendant’s current monthly expenses from defendant’s monthly net income. If the result is
negative, the appointing authority cannot require contribution. If the result is positive, the
appointing authority shall direct defendant to remit no more than 25% of the result each
month. For example, Defendant A's net monthiy income is $2,000. Defendant A’s current
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monthly expenses are $1,600. Defendant A should contribute $100 per month towards
befendant A's defense costs,

The amount of contribution payments cannot be based on whether Defendant could convert
an available asset into cash. Nonexempt funds belonging to defendant, however, coufd be
directed to be paid as a single lump sum payment that is no more than 25% of the total
amount of the nonexempt funds. For example, Defendant A has $500 in nonexempt funds.
Defendant A could be directed to make a single contribution payment totaling $125. Funds
from Social Security and other means-tested benefits are always exempt from contribution
when in the hands of the benefits recipient.

The appointing authority may adjust the amount and/or timing of contribution payments as
necessary to avoid causing defendant a substantial financial hardship.  Under no
circumstances will defendant be required to contribute more than the actual cost of defense,
If defendant fails to pay any ordered contribution, the local funding unit may seek a wage
assignment,

Defendant’s obligation to make contribution payments ends at sentencing or when
defendant’s defense costs are paid—whichever is earlier. If at sentencing the sum of
defendant’s contribution payments are less than the cost of defendant’s defense, the
appeinting authority can request reimbursement at defendant’s sentencing. If defendant
contributed more than the cost of their defense, if all charges against defendant are
dismissed, or if defendant is found not guilty of all charges against them, the amount of
defendant’s contribution payments must be refunded to defendant, If defendant becormes
Indigent during the proceedings, defendant’s contribution payments must be applied towards
the costs of defendant’s defense before they can be used to pay any assessment,

Judicial Review

{a) If defendant disagrees with the appointing authority's decision to deny defendant’s request
for appointed counsel, an expert, or an investigator or its decision concerning contribution,
defendant can request a review of the determination by the judae assigned to defendant’s
case. This right of review also applies to Defendant’s second or subsequent request for
counsel and second or subsequent request for review of a contribution determination.

(b} Defendant can request a review by making an oral motion while on the record or by filing
a Request for Review of Appointing Authority Determination form or other document seeking
review with the court. The appointing authority shall provide defendant with a copy of the
Request for Review of Appointing Authority Determination form with its denial of the request
for appointed counsel,

(c} The prosecuting authority lacks standing to seek judicial review of the appointing
authority’s decision to appolnt or deny counsel or the appeinting authority’s decision
concerning contribution,

{d} Defense counsel lacks standing to seek judicial review of the appointing authority's

decision to appoint counsel,

D ination of Reimbursement

The Michigan Supreme Court has determined that the U.S. Constitution does not require that
defendant’s foreseeable ability to pay be considered before a defendant can be directed to
pay reimbursement for appointed counsel. People v Jackson, 483 Mich 271, 290; 769 Nw2d
630 (2009). But “[t]he public would not be profited if relieved of paying costs of a particular
litigation only to have imposed on it the expense of supporting the person thereby made an
object of public support.” Adkins v E I DuPont de Nemours & Co, 335 US 331, 339; 69 S Ct

85, 93 L Ed 43 (1948).
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Local funding units should only seek reimbursement from defendants who have a meaningful
ability to pay it. Thus, if @ defendant is indigent, and is expected to remain indigent in the
near future, the local funding unit should not seek any reimbursement for defense costs,

The amount of requested reimbursement cannot exceed the actual cost. Local systems with
a public defender office, however, can use an average hourly cost that encompasses employee
salaries, fringe benefits, and office overhead when determining attorney’s fees. This average
hourly cost cannot exceed the hourly rate paid to attorneys on the local system’s roster of
conflict attorneys for the same type of case,

Tha amount of a reimbursement request should not cause defendant substantial financial
hardship. In deciding the amount of relmbursement to request, the local funding unit should
consider defendant’s current income, available assets, current monthly expenses, and
dependents, as well as any reasonably anticipated changes to defendant’s economic situation

in the near future,

Many defendants will be unable to afford to repay their cost of defense in a lump sum
payment. When that is the case, the local funding unit should suggest a payment plan based
on what defendant could reasonably afford to pay towards defense costs for up to two years
if defendant were convicted of 8 misdemeanor or up to five years if defendant were convicted
of a felony, During the repayment period, the amount and/or timing of installment payments
should be adjusted as necessary to avoid causing defendant a substantial financial hardship,
If defendant has good cause for failing to pay the full amount of the requested defense costs
by the end of the repayment period, the local funding unit should ask the court to waive the
balance, Similarly, white it may be appropriate to have the probation department assist the
court In collecting defense costs, it is inappropriate to make defendant’s failure to pay a
probation violation absent a determination that the defendant is able to comply with the order
without manifest hardship and that the defendant has not made a good-faith effort to comply

with the order. See MCR 6.425(E)(3){(a).

Comments:

1. When assessing the reasonableness of a proposed plan for indigency screening, the
Commission will generally look at whether the plan ensures that each defendant’s
financial situation is properly considered and the cost of the screening plan. The
Commission also acknowledges that a screening plan should not require screening of
defendants for whom there is no possibility of incarceration upon conviction, See MCL

780.983(f)(i).

2. The MIDC Act provides that a rebuttable presumption of indigency arises when a
defendant earns an income less than 140% of the federal poverty guideline., MCL
780.991¢(3)(b). Research and input from stakeholders, however, reveals that it is
unlikely that a defendant earning an income less than 200% of the federal poverty
guideline would be able to retain counsel without experiencing substantial financial

hardship.

3. A public defender office or managed assigned counsel coordinator who is screening for
indigency should be mindful of the rules concerning conflicts of interest.

4, This Standard should be liberally construed to favor the appointment of counsel and
the granting of requests for expert and investigator fees. See People v Gillespie, 41
Mich App 748, 753; 201 NW2d 104 (1872} (ambiguities about defendant’s ability to
retain counsel should be resolved in defendant’s favar).
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