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Jenny,
 
The redlines are not showing again on this version.   We did have one additional minor request in
Section 3.13.4 (A) (1) (b) 7 on page 4
 
Change from:
 
7. Includes an affidavit signed by the entity manager attesting that, to the best of their knowledge,
the entity is in compliance with all applicable regulations.
 
to:
 
7. Includes an affidavit signed by the entity manager attesting that, to the best of their knowledge,
the entity is in compliance with state and federal primary drinking water regulations.
 
Thanks!
 
Sandra Bratlie, P.E.
District Engineer | FCLWD
 
OFFICE: 970.226.3104 x 106

MOBILE: 970.786.5273

sbratlie@fclwd.com
 

From: Jenny Axmacher <jaxmacher@fcgov.com> 
Sent: Wednesday, May 10, 2023 11:02 AM
To: Sandra Bratlie <SBratlie@fclwd.com>; Eric Potyondy <epotyondy@fcgov.com>
Cc: Clay Frickey <cfrickey@fcgov.com>; Scott E. Holwick <SHolwick@lyonsgaddis.com>; Chris
Pletcher <cpletcher@fclwd.com>
Subject: RE: City of Fort Collins Water Adequacy Determination Review Code Updates
 

 
Additional changes were made to the proposed code based on feedback and they are highlighted in
the attached document. This is the version of the code that will be in the Council Packet for next
week’s hearing.
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May 9, 2023 

 

Sent via Email: jaxmacher@fcgov.com; epotyondy@fcgov.com 

 Jenny Axmacher, Principal Planner 

Eric Potyondi, Assistant City Attorney 

City of Fort Collins, CO 

 

 Re: Water Adequacy Code Revisions 

 

Dear Jenny and Eric, 

 

This letter is on behalf of the Montava entities.  While we greatly appreciate the changes made so 

far to the water adequacy code, we are requesting that the red-lined changes in the attached 

document also be made.  In addition to the brief explanations in the attached, please accept the 

following further explanation for the suggested changes. 

 

1. For Northeast Fort Collins to develop consistent with the City’s vision, with affordable 

housing and neighborhood communities, more economical and reliable water supply solutions 

are needed.  Buying and dedicating CBT and WSSC shares to ELCO works better for small rural 

developments than for urban growth.  The water adequacy code should not deprive the City or 

Montava of future water supplies that may be essential for the intended growth.  To address this 

issue, we suggest the following:    

 

3.13.5(C)(5)(c).  This suggested edit (adding: “if otherwise required by Colorado law”) 

simply protects legal rights that exist to provide an alternative water solution.  The code 

should not inadvertently deprive future developments of such rights by granting districts 

veto power over alternative water supplies if such authority does not exist.  For example, 

where a statute or court order authorizes a private water solution within an established 

district, the suggested edit ensures the code does not usurp that authority by still requiring 

the district’s consent or exclusion.  

3.13.6(A)(5).  These suggested edits accomplish two things.  First, similar to the above 

concern, it protects legal rights that exist under Colorado law to provide an alternative 

nonpotable water solution.  Second, it retains the City’s discretion to waive the 

requirement if the established district “is incapable of providing a reasonable level of 

service.”  The City currently has that authority at Code 26-4 and should not waive it in 
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these amendments.  The City added similar language to the potable service provision 

(3.13.5(C)(5)(c)) and the same should apply to non-potable service. 

2. “Other potable water supply entities” will be critical in developing new water supplies for 

the City within established districts.  Thus, it is important that the code allows for and 

encourages a fair assessment of such new water supplies.  

3.13.5(A)(4).  This provision assesses the costs of the other potable water supply entities 

and includes in those costs any fees for metro districts or HOAs associated with the 

development.  However, HOAs or metro districts exist for many developments and are 

not unique to other potable water supply entities.  To ensure a fair assessment of costs of 

the other potable water supply entities, the costs of HOAs or metro districts should only 

be added to the extent they are uniquely applicable to the water service being provided by 

the other potable water supply entity.  

Multiple code provisions.  In numerous places within the code “other potable water 

supply entities” and “non-potable water supply entities” must model a one-in-fifty year 

drought.  Although it is unclear why “established potable water supply entities” are not 

held to the same standard, our suggestion is to add “or equivalent standard” for each 

reference.  For example, Montava used an even more robust modeling assumption to 

assess drought resiliency and, generally speaking, the method used will depend on the 

available data.  The code should not preclude such modeling. 

3.13.6(A)(2)(d).  This paragraph presumes groundwater supplies will have augmentation 

requirements which is not always the case (e.g. Coffin Wells do not require augmentation 

and are prevalent in Northeast Fort Collins).  We have suggested a minor clarifying 

change.    

Thank you for considering the attached redlined changes and the associated explanations.  If this 

raises any questions, please do not hesitate to contact us. 

Very truly yours, 

 

      BUSHONG & HOLLEMAN PC 

 

 

      ______________________________ 

      Steve Bushong 

 

Encl. 

cc: Max Moss 

      Dick Wolfe, P.E. 

      Calvin Miller, Ph.D. 
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Amend Section 3.7.3, Adequate Public Facilities 
Add Subsection (G):  
 
(G) Water Supply Adequacy. The determination required by Section 29-20-301, et seq., C.R.S., whether 

the proposed water supply for development is adequate is not addressed in this Section but is set forth 

in Division 3.13. 

 

Division 3.13 - Water Adequacy Determinations 

Section 3.13.1 - Purpose.  

 

The general purpose of this Division is to establish the standards and procedures by which the adequacy 

of proposed water supplies for development are reviewed and determined pursuant to Section 29-20-

301, et seq., C.R.S. The specific purposes are to: 

(A) Fulfill the Colorado Revised Statutes Section 29-20-303(1) requirement that the City “shall not 

approve an application for a development permit unless it determines in its sole discretion, after 

considering the application and all of the information provided, that the applicant has 

satisfactorily demonstrated that the proposed water supply will be adequate.”; 

(B) Protect public health, safety, and welfare by ensuring that the water supplies for developments 

are adequate; 

(C) Ensure that growth and development in the City occur in a planned and coordinated manner;  

(D) Ensure that the City is provided with reliable information concerning the adequacy of 

developments’ proposed water supplies to inform the City, in the exercise of its discretion, in 

the approval of development applications and permits; 

(E) Promote safe, efficient, and economic use of public resources in developing and providing 

water; and 

(F) Ensure City participation in the review and approval of development plans that pass through 

and impact City residents, businesses, neighborhoods, property owners, and resources. 

 

 

Section 3.13.2 - Applicability. 

This Division shall apply to all development, or redevelopment, that requires new, expanded, or 

increased water use, whether potable or non-potable, within the incorporated municipal boundaries of 

the City. No such development or redevelopment shall be approved and allowed to proceed unless the 

Director has determined that the proposed water supply for the development or redevelopment is 

adequate.  

(A) Temporary non-potable water supply systems to establish native vegetation are exempt from 

these requirements if the term of use is three consecutive years or less and identified as such on 

an approved landscape plan. 

(B) Except as stated in Subsection 3.13.5(D), the modification of standards review set forth in 

Division 2.8 shall not apply to this Division 3.13. 
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Section 3.13.3 Application. 

(A) Application Timing. An applicant seeking a water adequacy determination shall file an 

application with the Director pursuant to this Division at the same time as submitting an 

application for final plan or basic development review, as outlined in Divisions 2.5 and 2.18, 

unless the application timing is altered pursuant to the following:  

(1) Upon written request at the time of application, the Director may defer the timing of an 

application for a water adequacy determination for potable or non-potable water until 

submittal with a development construction permit (Division 2.6) if the Director determines 

such timing will not substantially interfere with or otherwise make it more difficult to 

determine whether the proposed water supply is adequate. 

(2) Upon written request at the time of application, the Director may defer the timing of an 

application for a water adequacy determination for potable water until submittal with a 

building permit (Division 2.7), if the provider is an established potable water supply entity 

and the Director determines such timing will not substantially interfere with or otherwise 

make it more difficult to determine whether the proposed water supply is adequate. 

(B) Separate Applications. The applicant shall file separate applications for water adequacy 

determinations for each portion of the development served by different water supply entities or 

water supply systems unless the Director determines that a single combined application can 

fully describe and provide needed information and be effectively analyzed. Subsequent sections 

in this Division provide distinctions in the evaluation process for established potable water 

supply entities, other potable water supply entities, and non-potable water supply entities. 

(C) Material Changes. The City shall make a determination that a proposed water supply is 

adequate only once for each portion of a development served by a different potable or non-

potable water supply entities or water supply systems during the development review process 

unless the water demands or supply of the portion of the development for which approval is 

sought are materially changed. The Director shall determine whether changes to the water 

demands or supply for any development or redevelopment are material and require a new 

water adequacy determination. The Director’s determination that a material change has 

occurred is not subject to appeal pursuant to the Land Use Code or Code of the City of Fort 

Collins. 

(D) Application After Director Denial. If the Director denies an application for a water adequacy 

determination, the applicant may submit another application at any time, subject to applicable 

fees, that addresses the stated reason or reasons for denial. 

 

Section 3.13.4 - Procedures and Standards for Water Adequacy Determinations: Established Potable 

Water Supply Entities 

(A) Application Requirements. 

(1) Requests under this Section shall include a letter as described in Subsection (a), unless 

exempted pursuant to Subsection (b).   

(a) A letter prepared by a registered professional engineer or by a water supply expert 

from the established potable water supply entity that contains the following 

information: 
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1. An estimate of the water supply requirements for the proposed development 

through build-out conditions; 

2. A description of the established potable water supply entity’s water supply system 

and the physical source(s) of water supply that will be used to serve the proposed 

development. If the proposed source(s) includes groundwater, this description 

must include water quality test results and results of an analysis into the potential 

impact on water treatment processes or the quality of delivered potable water; 

3. An estimate of the amount of water yield projected from the proposed water 

supply system and water rights portfolio under various hydrologic conditions;  

4. Water conservation and, or water demand management measures, if any, that 

may be implemented within the proposed development; 

5. Results from analyses performed demonstrating the ability for the proposed 

water supply to meet demands of the proposed development under various 

hydrologic conditions; 

6. An affidavit signed by the entity manager attesting that to the best of their 

knowledge the entity in compliance with all applicable regulations; and 

7. Such other information as may be required by the Director in order to determine 

whether the proposed water supply will be adequate. 

All letters shall be provided to City Council for informational purposes only and kept 

on file with the City’s Community Development and Neighborhood Services 

Department. At the established potable water supply entity's discretion, the letter 

may describe their entire service area and be submitted for a determination once and 

updated as required based on any material changes to any of the requirements in this 

Section or in their reported supply as described in Subsection 3(C). If the letter 

describes the entire service area, then the entity does not need to resubmit the 

approved letter with each letter as outlined in Subsection (2) but should be 

referenced within the letter content in addition to what is outlined in Subsection (2).  

(b) The letter described in Subsection (a) shall not be required if the established potable 

water supply entity has a water supply plan, or other plans that cumulatively provide 

the information, that: 

1. Has been reviewed and updated, if appropriate, within the previous ten years by 

the governing board of the established potable water supply entity; 

2. Has a minimum twenty-year planning horizon; 

3. Lists the water conservation measures, if any, that may be implemented within 

the service area;  

4. Lists the water demand management measures, if any, that may be implemented 

within the development or service area;  

5. Includes a general description of the established potable water supply entity's 

water obligations, such as a general description of customer demands and 

operational water delivery obligations, such as augmentation requirements and 

return flow obligations; 

6. Includes a general description of the established potable water supply entity's 

water supply system and water rights portfolio; and 
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7. Includes an affidavit signed by the entity manager attesting that, to the best of 

their knowledge, the entity is in compliance with all applicable regulations. 

 

All water supply plans, or other plans that cumulatively provide the information 

required above shall be provided to City Council for informational purposes only and 

kept on file with the City’s Community Development and Neighborhood Services 

Department. The Director may defer providing the Council with any water supply plan 

or other plans until such time as the established potable water supply entity updates 

their existing water supply plan. Once the plan, or plans, are on file, they do not need 

to be resubmitted with each letter as outlined in Subsection (2) but should be 

referenced within the letter content in addition to what is outlined in Subsection (2).  

(2) Requests for a water adequacy determination for all or portions of a development to be 

served with potable water by an established potable water supply entity shall be in a form 

as required by the Director.  Such requests shall include a letter prepared by a registered 

professional engineer or by a water supply expert from the established potable water supply 

entity: 

(a) Identifying the portions of a development to be served with potable water by the 

established potable water supply entity; 

(b) Stating its ability to provide an adequate water supply for the proposed development;  

(c) Stating it is willing to commit to provide an adequate water supply for the proposed 

development including any conditions of the commitment; and 

(d) Providing the length of time the letter is valid for should the proposed development 

not occur immediately. 

(B) Review of Application. The Director shall promptly review the application and associated 

materials concurrently with the required Final Plan, Basic Development Review, Development 

Construction Permit, or Building Permit application.   

(C) Standards. To issue a determination that a proposed water supply is adequate under this 

Section, the Director must find that the statements in the application and associated materials 

are complete, correct, and reliable. 

(D) Decision.  

(1) Based upon the information provided by the applicant and developed by the City and any 

consultants, the Director shall issue all water adequacy determinations pursuant to this 

Section in writing including specific findings and shall either: 

(a) Approve the application finding that the proposed water supply is adequate; 

(b) Approve the application with conditions finding the proposed water supply is 

adequate provided the conditions are met; or 

(c) Deny the application finding that the proposed water supply is inadequate. 

(2) All water adequacy determinations shall become part of the plan set for the associated 

development application, if approved. The Director shall maintain a record of all information 

submitted or developed upon which any water adequacy decision was based, and that 

record shall become part of the associated development application. 

(3) The Director may impose conditions of approval that when met, as determined by the 

Director, will bring the proposed water supply into compliance with all applicable standards 
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set forth in this Section. No building permit may be issued until all conditions have been 

met. 

(4) The Director’s decision is not subject to appeal pursuant to the Land Use Code or Code of 

the City of Fort Collins. 

 

Section 3.13.5 - Procedures and Standards for Water Adequacy Determinations: Other Potable Water 

Supply Entities 

(A) Application Requirements for Other Potable Water Supply Entities.  Applications for a water 

adequacy determination for all or portions of a development to be served with potable water by 

other potable water supply entities shall be in a form as required by the Director.  Such 

applications shall include all of the following:  

(1) A summary document linking the information to the standard of review. 

(2) Report including information required under Section 29-20-304(1), C.R.S.:  

(a) An estimate of the water supply requirements for the proposed development through 

build-out conditions; 

(b) A description of the established potable water supply entity’s water supply system 

and the physical source of water supply that will be used to serve the proposed 

development. This should include water quality test results and proposed methods of 

water treatment from a registered professional engineer; 

(c) A description of all elements of the water rights portfolio either owned or planned for 

acquisition required for proposed water supply; 

(d) An estimate of the amount of water yield projected from the proposed water supply 

under various hydrologic conditions; 

(e) Water demand management measures, if any, that may be implemented within the 

development to account for hydrologic variability; and 

(f) Description of all water conservation measures to be applied in the development and 

how they would be enforced and effectuated. 

(3) Financial documentation establishing that the proposed provider is able to create the 

proposed water supply system and maintain it in perpetuity.  

(4) A fee assessment describing the proposed water rates and fees for the new system and how 

those fees compare with those charged by the established potable water supply entities. 

This assessment should include consideration of any metro district, HOA, or other taxes or 

fees to the extent that are also uniquely applicable to providing the proposed water service 

development to be served by the other potable water supply entity. 

(5) Approval documentation from other regulatory agencies such as CDPHE. At the Director’s 

discretion, this information may substitute in whole or in part for the application 

requirements set forth in this Section.  If additional approvals will be required, provide an 

explanation of how those approvals will be obtained, and at the Director’s discretion, the 

additional approvals may be required as conditions of approval. 

(6) Detailed information on any proposed water treatment processes as well as how any waste 

products created from the treatment process will be properly disposed of. 

(7) Such other information as may be required by the Director in order to determine whether 

the proposed water supply will be adequate. 

Commented [A1]: An HOA or metro district may exist 
regardless of who supplies water.  Since the purpose of this 
provision is to assess true costs of the other potable water 
supply entities, this should apply only to HOAs or metro 
districts to the extent uniquely applicable to the water 
service provided by the other potable water supply entity. 
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(8) An other potable water supply entity with an approved ODP or PUD Overlay as outlined in 

Division 2.3 and Division 2.15 that includes the entire proposed service area, may at either 

the other potable water supply entity’s, or Director’s discretion, submit an application that 

describes their entire proposed service area once with the initial phase of development and 

then update the initial determination with a letter from a professional engineer for each 

subsequent phase with the information required in Section 3.13.4.(A) (2); or as required 

based on any material changes to: 

(a) Any of the requirements set forth in this Section; 

(b) The reported water supply as set forth in Section 3(C); or 

(c) The proposed development, as determined by the Director.  

(B) Review of Application.  

(1) Agreement on Costs.  Prior to the City reviewing any application under this Section, the 

applicant shall agree in writing to reimburse the City for all costs associated with reviewing 

the application and associated materials, including costs associated with consultants hired 

to assist the Director’s review. No water adequacy determination shall be issued unless and 

until all such costs have been paid to the City. The fee assessed by the City shall not exceed 

the cost of the review and administration of the review process. 

(2) Review.   

(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous Subsection.  The time needed 

for the Director’s review shall be based on the complexity of the application, the 

proposed water supply, and proposed water supply system.   

(b) Following the submission of the application, the Director shall be entitled to require 

any such additional or supplemental information from the applicant as may be 

required to review and ensure compliance with all review criteria.   

(c) The review will be completed concurrently with the required Final Plan, Basic 

Development Review, Development Construction Permit, or any plan amendments as 

specified in Section 3.  

(C) Standards. To issue a water adequacy determination under this Section, the Director must find 

that the application and associated materials establish that:  

(1) The quality of the proposed potable water supply will be sufficient for build-out of the 

proposed development by: 

(a) Providing potable water to the development of a quality that meets or exceeds all 

state and federal water quality standards;  

(b) Providing potable water to the development of a quality equal to or better than the 

quality of potable water provided by the City of Fort Collins as measured by 

appropriate water quality aspects; and  

(c) Establishing and maintaining a water supply entity that has the technical expertise and 

resources to maintain the quality of the water supply for the lifetime of the 

development. 

(2) The quantity of the proposed potable water supply will be sufficient for build-out of the 

proposed development by:  
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(a) Relying upon a renewable and/or sustainable physical supply of water, that takes into 

account any impacts if multiple users have rights to use water from a single source, 

such as an aquifer;  

(b) Having ability to acquire a water rights portfolio that provides a permanent firm yield 

equal to or greater than the maximum assumed demand in all hydrological conditions, 

including a modeled one-in-fifty year drought or equivalent standard, when taking 

into consideration reasonable transit and other losses and all applicable obligations, 

including augmentation requirements and return flow obligations; and  

(3) For lands to be served by tributary groundwater, establishing that the plan for 

augmentation will operate to provide a permanent firm yield equal to or greater than the 

maximum assumed demand in all hydrological conditions, including a modeled one-in-fifty 

year drought or equivalent standard, when taking into consideration reasonable losses and 

all applicable obligations, including augmentation requirements and return flow obligations 

for the lifetime of the development. 

(4) The dependability of the proposed potable water supply will be sufficient for build-out of 

the proposed development by:  

(a) Establishing that the water supply system includes sufficient redundancy equal to or 

better than the redundancy of the City of Fort Collins system;  

(b) If the water supply system includes a water treatment facility, demonstrate how the 

facility operators will ensure they have the technical expertise and resources to 

operate the treatment facility dependably and sustainably in a manner that is 

economical, safe, and that does not produce any harmful by-products;  

(c) Establishing that the water supply system and water rights portfolio can operate 

during water supply shortages and emergencies, including infrastructure issues, 

natural disasters, and long-term climate change; and 

(d) Establishing and maintaining a water supply entity that can oversee and maintain the 

water supply system and water rights portfolio for the lifetime of the development. 

(5) The availability of the proposed potable water supply will be sufficient for build-out of the 

proposed development by:  

(a) Establishing the applicant has, or has the ability to acquire, the necessary property 

rights and resources to build and operate the proposed water supply system;  

(b) For lands to be served by tributary groundwater, establishing that the proposed use of 

the tributary groundwater is sustainable with evidence of assured supply for the 

lifetime of the development; and 

(c) For lands within the water service area of an established potable water supply entity, 

and if otherwise required by Colorado law, establishing that the lands to be served by 

the other potable water supply entities have been removed from the water service 

area of the established potable water supply entity; or the established potable water 

supply entity consents to the proposed service by the other potable water supply 

entity.  The Director may, however, waive this requirement if an established potable 

water supply entity is incapable of providing a reasonable level of service to the 

proposed development. 

(D) Modification of Standards. If a potable water supply entity cannot meet the standards set forth 

above in Subsection 3.13.5(C), with the exception of 3.13.5(C)(5)(c) which shall not be subject to 

Commented [A2]: What is examined or modeled will 
depend upon the best available data.  The City should be 
open to equivalent or more rigorous ways to assess drought 
resiliency.   

Commented [A3]: This is similar to both ELCO's and 
Montava's prior suggestions.  This paragraph should not  
usurp Colorado law.  Montava desires to retain available 
legal rights to provide a private water solution.   
 
The City should not pick winners and losers by inadvertently 
precluding legal options.     
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modification, then they may seek a modification of standards pursuant to Division 2.8 with the 

Director as the designated decision maker. In addition to the four standards set forth in Section 

2.8.2(H) for granting a modification, the Director may also grant a modification if such 

modification would not be detrimental to the public good and the standard as modified is 

comparable to an existing standard already being employed by another established potable 

water supply entity. The Director’s decision regarding a requested modification of standards is 

not subject to appeal pursuant to the Land Use Code or Code of the City of Fort Collins. 

(E) Decision. 

(1) Based upon the information provided by the applicant and developed by the City and any 

consultants, the Director shall issue all water adequacy determinations in writing including 

specific findings and shall either: 

(a) Approve the application finding that the proposed water supply is adequate; 

(b) Approve the application with conditions finding the proposed water supply is 

adequate provided the conditions are met; or 

(c) Deny the application finding that the proposed water supply is inadequate. 

(2) All water adequacy determinations shall become part of the plan set for the associated 

development application, if approved. The Director shall maintain a record of all non-

privileged information submitted or developed upon which the water adequacy 

determination was based for the proposed water supply and proposed water supply system, 

and that record shall become part of the associated development application. 

(3) The Director may impose conditions of approval that when met, as determined by the 

Director, will bring the proposed water supply into compliance with all applicable standards 

set forth in this Section, including conditions that the applicant acquire the required water 

right decrees and water contracts for the water supply system; and/or the applicant 

completing construction of all infrastructure for the water supply system. No building permit 

may be issued until all conditions have been met. 

(4) The Director’s decision is not subject to appeal pursuant to the Land Use Code or Code of 

the City of Fort Collins.  

(5) The Director shall require a disclosure, recorded by the Larimer County Clerk, to be provided 

at the time of all property sales or transfers that the water supply for the development is 

being provided by the approved entity.  

Section 3.13.6 - Procedures and Standards for Water Adequacy Determinations: Non-Potable Water 

Supply Entities 

(A) Application Requirements for Non-Potable Water Supplies.  Applications for a water adequacy 

determination for all or portions of a development to be served with non-potable water shall 

include all of the following:  

(1) Summary document linking the information to the standard of review.  

(2) Report including information required under Section 29-20-304(1), C.R.S.:  

(a) An estimate of the water supply requirements for the proposed development 

through build-out conditions; 

(b) A description of the water supply system and physical source of water supply that 

will be used to serve the proposed development. This description must include 
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water quality test results and results of an analysis investigating any limitations of 

use due to poor quality; 

(c) A description of all elements of the water rights portfolio either owned or planned 

for acquisition, contracts, and/or IGAs required for the proposed water supply; 

(d) An estimate of the amount of water yield projected from each proposed water 

supply source under various hydrologic conditions. For surface water sources, this 

should include results of an analysis of historical temporal availability of the 

proposed supplies throughout the year, annual volumetric yield, and the frequency 

and flow rate of deliveries. For groundwater sources, this should include 

descriptions of the decreed place of use, flow rate, and annual volumetric limits, 

and their temporal availability of the proposed supplies throughout the year 

including anybased on augmentation requirements; 

(e) Water demand management measures, if any, that may be implemented within the 

development to account for hydrologic variability; and 

(f) Description of all water conservation measures to be applied in the development 

and how they would be enforced and effectuated. At a minimum, smart controllers 

and flow meters are required per the Land Use Code. 

(3) Financial documentation showing that the proposed provider is able to create the 

proposed water supply system and maintain it in perpetuity.  

(4) A narrative describing how the entity plans to ensure compliance equal to or better than 

City water conservation requirements including those outlined in Division 3.2. 

(5) Approval documentation from other necessary regulatory agencies, including the 

established potable water supply entity whose service area contains the proposed non-

potable system if otherwise required by law. At the Director’s discretion, this information 

may substitute in whole or in part for the application requirements set forth in this Section. 

The Director may, however, waive this requirement if an established potable water supply 

entity is incapable of providing a reasonable level of service to the proposed development. 

(6) Such other information as may be required by the Director. 

(B) Review of Application.  

(1) Agreement on Costs.  Prior to the City reviewing any application under this Section, the 

applicant shall agree in writing to reimburse the City for all costs associated with reviewing 

the application and associated materials, including costs associated with consultants hired 

to assist the Director’s review.  No water adequacy determination shall be issued unless 

and until all such costs have been paid to the City. The fee assessed by the City shall not 

exceed the cost of the review and administration of the review process. 

(2) Review.   

(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous Subsection.  The length of the 

Director’s review shall be based on the complexity of the application, the proposed 

water supply, and proposed water supply system.   

(b) Following the submission of the application, the Director shall be entitled to require 

any such additional or supplemental information from the applicant as may be 

required for the Director’s review.   

Commented [A4]: Not all groundwater supplies require 
augmentation.  Coffin wells exist in Northeast Fort Collins 
and require no augmentation. 

Commented [A5]: The changes to this paragraph are 
based upon similar concerns expressed above at paragraph 
3.13.5(C)(5)(c).  This last proposed sentence retains the 
City's current authority under the code to assess 
reasonableness of the established district's service and is 
identical to the last sentence already in 3.13.5(C)(5)(c). 
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(c) Applications for water adequacy determinations for Non-potable systems shall be 

submitted at the same time as Development Construction Permit for review. 

(C) Standards. To issue a water adequacy determination under this Section, the Director must 

find that the application and associated materials establish that:  

(1) The quality of the proposed non-potable water supply will be sufficient for build-out of 

the proposed development by providing non-potable water to the development of a 

quality sufficient to meet all planned landscape needs and other intended non-potable 

water uses shown in the approved landscape or utility plans;  

(2) The quantity of the proposed non-potable water supply will be sufficient for build-out of 

the proposed development by:  

(a) Relying upon a renewable and/or sustainable physical supply of water;  

(b) Having a water rights portfolio that provides a permanent firm yield equal to or 

greater than the maximum daily water requirement (accounting for typical 

conveyance and irrigation and other inefficiencies) under various hydrological 

conditions, including a modeled one-in-fifty year drought or equivalent standard, 

when taking into consideration all applicable obligations, including augmentation 

requirements and return flow obligations; and  

(c) For lands to be served by tributary groundwater, establishing that the plan for 

augmentation will operate to provide a permanent firm yield equal to or greater 

than the maximum assumed demand under various hydrological conditions, 

including a modeled one-in-fifty year drought or equivalent standard, when taking 

into consideration all applicable obligations, including augmentation requirements 

and return flow obligations. 

(3) The dependability of the proposed non-potable water supply will be sufficient for build-

out of the proposed development by:  

(a) If the non-potable water supply system includes treatment, establishing that the 

treatment can and will operate sustainably in a manner that is economical, safe, and 

that does not produce any harmful by-products; and 

(b) Establishing and maintaining a water supply entity that has the technical expertise 

and resources to oversee and maintain the non-potable water supply system. 

(4) The availability of the proposed water supply will be sufficient for build-out of the 

proposed development by:  

(a) Establishing the applicant has, or has the ability to acquire, the necessary property 

rights and resources to build and operate the proposed non-potable water supply 

system; and 

(b) For lands to be served by tributary groundwater, establishing that the proposed use 

of the tributary groundwater is sustainable with evidence of assured supply for the 

lifetime of the development. 

(D) Decision. 

(1) Based upon the information provided by the applicant and developed by the City 

and any consultants, the Director shall issue all water adequacy determinations in 

writing including specific findings and shall either: 

(a) Approve the application finding that the proposed water supply is adequate; 
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(b) Approve the application with conditions finding the proposed water supply is 

adequate provided the conditions are met; or 

(c) Deny the application finding that the proposed water supply is inadequate. 

(2) The written determination shall be included in the plan set for the associated 

development application, if approved. The Director shall maintain a record of all 

non-privileged information developed to review the proposed water supply and 

proposed water supply system and that record shall become part of the associated 

development application.  

(3) The Director may impose conditions of approval that when met, as determined by 

the Director, will bring the proposed water supply into compliance with all 

applicable standards set forth in this Section, including conditions that the applicant 

acquire the required water right decrees and water contracts for the water supply 

system. No building permit may be issued until all conditions have been met. 

(4) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 

Code of the City of Fort Collins.  

 

Water Adequacy Determination Definitions to Place in LUC Art. 5 

Adequate shall mean a water supply that will be sufficient for build-out of the proposed 

development in terms of quality, quantity, dependability, and availability to provide a supply 

of water for the lifetime of the type of development proposed and may include reasonable 

conservation measures and water demand management measures to account for hydrologic 

variability. 

Established potable water supply entities shall mean the City of Fort Collins, the East Larimer 

County Water District, the Fort Collins-Loveland Water District, the Sunset Water District, 

and the West Fort Collins Water District. 

Non-potable water shall mean water that has not been treated to state and federal 

standards safe for human consumption, but can be placed to beneficial uses, including 

irrigation, dust suppression, toilet and urinal flushing, or make-up water for mechanical 

equipment. 

Non-potable water supply entities shall mean the water supply entities, either established 

potable water supply entities or other water supply entities that provide water that does 

not meet the state and federal standards for human consumption to developments for the 

beneficial uses of non-potable water. 

Other potable water supply entities shall mean the water supply entities other than the 

established potable water supply entities that provide potable water service, including new 

proposed water supplies. 

Potable water shall mean water, also known as drinking water, that is treated to levels 

which meet state and federal standards for human consumption. 
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Water adequacy determination shall mean a determination whether the proposed water 

supply for a development is adequate. 

Water supply entity shall mean a municipality, county, special district, water conservancy 

district, water conservation district, water authority, or other public or private water supply 

entity that supplies, distributes, or otherwise provides water at retail. 

Water rights portfolio shall mean all rights to water, including water rights, contracts, and 

agreements associated with water supplies that are used to meet demands.  A water rights 

portfolio that includes non-renewable or non-perpetual water supplies does not mean that 

the entire portfolio is not renewable and/or sustainable.   

Water supply system shall mean all infrastructure planned or used to divert and deliver 

water to a development. 



From: Mike Scheid
To: Jenny Axmacher; Eric Potyondy
Cc: "Tim Goddard"; "Brad Grasmick"; "Richard Raines"
Subject: [EXTERNAL] RE: RE: Word Doc- water adequacy
Date: Tuesday, May 9, 2023 3:40:51 PM

Jenny & Eric,
 
ELCO asks that you consider the following change to section 3.13.5(C)(5)(c) in the proposed
redline language provided on 5/3/23:
 
 
Change the last sentence of 3.13.5(C)(5)(c), which currently reads:
“The Director may, however, waive this requirement if an established potable water supply
entity is incapable of providing a reasonable level of service to the proposed development.”
 
To Read:
“The Director may, however, waive this requirement if the applicant shows the established
potable water supply entity is incapable of providing a level of service for the proposed
development that is reasonably similar to the level of service it has historically provided to
other developments.”
 
 
Please let us know if you would like to discuss this proposed change.
 
Thanks,
 
Mike Scheid
ELCO Water District
232 South Link Lane
Fort Collins, CO 80524
(970) 493-2044
 
From: Jenny Axmacher <jaxmacher@fcgov.com> 
Sent: Wednesday, May 3, 2023 3:09 PM
To: Mike Scheid <mikes@elcowater.org>; Eric Potyondy <epotyondy@fcgov.com>
Cc: Tim Goddard <timg@hfglawfirm.com>; 'Brad Grasmick' <brad@lcwaterlaw.com>; Richard Raines
<rraines@scwtp.org>
Subject: RE: RE: Word Doc- water adequacy
 
There is an issue with the redline file so I’m resending it.
 
 
. . . . . . . . . . . . . . . . . . 
Jenny Axmacher, AICP
Pronouns: she/her
Principal Planner

mailto:mikes@elcowater.org
mailto:jaxmacher@fcgov.com
mailto:epotyondy@fcgov.com
mailto:timg@hfglawfirm.com
mailto:brad@lcwaterlaw.com
mailto:rraines@scwtp.org
https://www.mypronouns.org/what-and-why


City of Fort Collins
 

From: Jenny Axmacher 
Sent: Wednesday, May 3, 2023 2:04 PM
To: Mike Scheid <mikes@elcowater.org>; Eric Potyondy <epotyondy@fcgov.com>
Cc: Tim Goddard <TimG@hfglawfirm.com>; 'Brad Grasmick' <Brad@lcwaterlaw.com>; Richard
Raines <rraines@scwtp.org>
Subject: RE: [EXTERNAL] RE: Word Doc- water adequacy
 
Hi Mike,
Here is the draft code that will be in the City Council packet as well as a redline copy. I can include
any additional public comment on the draft if it gets to me before 5/10.
 
Please let me know if you have any questions.
Sincerely,
. . . . . . . . . . . . . . . . . . 
Jenny Axmacher, AICP
Pronouns: she/her
Principal Planner
City of Fort Collins
 

From: Jenny Axmacher 
Sent: Tuesday, April 25, 2023 1:36 PM
To: Mike Scheid <mikes@elcowater.org>; Eric Potyondy <epotyondy@fcgov.com>
Cc: Tim Goddard <TimG@hfglawfirm.com>; 'Brad Grasmick' <Brad@lcwaterlaw.com>; Richard
Raines <rraines@scwtp.org>
Subject: RE: [EXTERNAL] RE: Word Doc- water adequacy
 
Hi Mike,
Thank you for your feedback. Here’s the updated draft and a redline copy. We’ll continue to
incorporate feedback as we prepare for the Council Packet deadline next week.
 
Sincerely,
. . . . . . . . . . . . . . . . . . 
Jenny Axmacher, AICP
Pronouns: she/her
Principal Planner
City of Fort Collins
 

From: Mike Scheid <mikes@elcowater.org> 
Sent: Friday, April 21, 2023 3:15 PM
To: Jenny Axmacher <jaxmacher@fcgov.com>; Eric Potyondy <epotyondy@fcgov.com>
Cc: Tim Goddard <TimG@hfglawfirm.com>; 'Brad Grasmick' <Brad@lcwaterlaw.com>; Richard
Raines <rraines@scwtp.org>
Subject: [EXTERNAL] RE: Word Doc- water adequacy
 
Jenny & Eric,

http://www.fcgov.com/
mailto:mikes@elcowater.org
mailto:epotyondy@fcgov.com
mailto:TimG@hfglawfirm.com
mailto:Brad@lcwaterlaw.com
mailto:rraines@scwtp.org
https://www.mypronouns.org/what-and-why
http://www.fcgov.com/
mailto:mikes@elcowater.org
mailto:epotyondy@fcgov.com
mailto:TimG@hfglawfirm.com
mailto:Brad@lcwaterlaw.com
mailto:rraines@scwtp.org
https://www.mypronouns.org/what-and-why
http://www.fcgov.com/
mailto:mikes@elcowater.org
mailto:jaxmacher@fcgov.com
mailto:epotyondy@fcgov.com
mailto:TimG@hfglawfirm.com
mailto:Brad@lcwaterlaw.com
mailto:rraines@scwtp.org


 
Included with this email is a word version of the City’s proposed Water Adequacy
Determination language with some ELCO suggested redline changes as well as comments.
 Some of the comments provide suggestions while others are in the form of questions.  The
comments that are in the form of questions are not necessarily intended to be requested
revisions to the language but rather are issues that ELCO staff believes will need to be resolved
as the process is developed. 
 
Let me know if  we need to discuss or answer any questions you may have.
 
Mike Scheid
ELCO Water District
232 South Link Lane
Fort Collins, CO 80524
(970) 493-2044
 
From: Jenny Axmacher <jaxmacher@fcgov.com> 
Sent: Tuesday, April 18, 2023 2:57 PM
To: Mike Scheid <mikes@elcowater.org>
Subject: Word Doc- water adequacy
 
Here you go!
 
 
. . . . . . . . . . . . . . . . . . 
Jenny Axmacher, AICP
Pronouns:  she/her
Principal Planner
Community Development & Neighborhood Services
City of Fort Collins
281 N. College Ave.
970-416-8089 office
jaxmacher@fcgov.com
 
 
 

mailto:jaxmacher@fcgov.com
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Division 3.12 - Water Adequacy Determinations 

Section 3.12.1 - Purpose. 

The general purpose of this Division is to establish the standards and procedures by which the adequacy 
of proposed water supplies for development are reviewed and determined pursuant to Section 29-20-
301, et seq., C.R.S. The specific purposes are to: 

(A) Fulfill the Colorado Revised Statutes Section 29-20-303(1) requirement that the City “shall not
approve an application for a development permit unless it determines in its sole discretion, after
considering the application and all of the information provided, that the applicant has
satisfactorily demonstrated that the proposed water supply will be adequate.

(B) Protect public health, safety, and welfare by ensuring that the water supplies for developments
are adequate;

(C) Ensure that growth and development in the City occur in a planned and coordinated manner;
(D) Ensure that the City is provided with reliable information concerning the adequacy of

developments’ proposed water supplies to inform the City, in the exercise of its discretion, in
the approval of development applications and permits;

(E) Promote safe, efficient, and economic use of public resources in developing and providing
water;

(F) Ensure City participation in the review and approval of development plans that pass through
and impact City residents, businesses, neighborhoods, property owners, and resources.

Section 3.12.2 - Applicability. 

This Division shall apply to all development, or redevelopment, that requires new, expanded, or 
increased water use, whether potable or non-potable, within the incorporated municipal boundaries of 
the City. No such development or redevelopment shall be approved and allowed to proceed unless the 
Director has determined that the proposed water supply for the development or redevelopment is 
adequate. 

Section 3.12.3 Application. 

(A) An applicant seeking a water adequacy determination shall file an application with the Director
pursuant to this Division at the same time as submitting an application for Final Plan or Basic
Development Review, as outlined in Divisions 2.5 and 2.18, unless the application timing is
altered pursuant to any of the following:
(1) The Director may defer the timing of an application for a water adequacy determination for

potable water until submittal with a Development Construction Permit (Division 2.6);
(2) The Director may defer the timing of an application for a water adequacy determination for

potable water until submittal with a Building permit (Division 2.7), if the provider is an
Established Potable Water Supply Entity; or

(3) Applications for Water Adequacy Determinations for non-potable systems shall be
submitted at the same time as Development Construction Permit for review, as outlined in
Division 2.6.

HF2M/MONTAVA, CORRESPONDENCE 2
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(B) The applicant shall file separate applications for Water Adequacy Determinations for each 
portion of the development served by different water supply entities or water supply systems. 
The Director shall have the discretion to determine whether separate applications are required. 
Subsequent sections in this Division provide distinctions in the evaluation process for 
Established Potable Water Supply Entities, Other Potable Water Supply Entities, and Non-
Potable Water Supply Entities. 

(C) Material Changes. The City shall make a Water Adequacy Determination only once for each 
portion of a development served by a different potable or non-potable water supply entities or 
water supply systems during the development review process unless the water demands or 
supply of the portion of the development for which approval is sought are materially changed. 
The Director shall determine whether changes to the water demands or supply for any 
development or redevelopment are material and require a water adequacy determination. The 
Director’s determination is not subject to appeal pursuant to the Land Use Code or Code of the 
City of Fort Collins. 

 
 
 
 
Section 3.12.4 - Procedures and Standards for Water Adequacy Determinations: Established Potable 
Water Supply Entities 
 
 

(A) Application Requirements. 
(1) Requests for a Water Adequacy Determination for all or portions of a development to be 

served with potable water by an Established Potable Water Supply Entity shall be in a form 
as required by the Director. Such requests shall include the following: 

(1) Identification of the portions of a development to be served with potable water by the 
Established Potable Water Supply Entity; and 

(2) A letter prepared by a registered professional engineer or by a water supply expert 
from the Established Potable Water Supply Entity stating its ability to provide an 
adequate water supply for the proposed development. 

(3) A letter prepared by a water supply expert from the Established Potable Water Supply 
Entity stating it is willing to commit to provide an adequate water supply for the 
proposed development. 

(2) Requests under this section shall also include a letter as described in subsection (1), unless 
exempted pursuant to subsection ((2) or (3), or both). 

(a) A letter prepared by a registered professional engineer or by a water supply expert 
from the Established Potable Water Supply Entity stating: 
1. An estimate of the water supply requirements for the proposed development 

through build-out conditions; 
2. A description of the physical source of water supply that will be used to serve the 

proposed development. If the proposed source includes groundwater, this 
description must include water quality test results and results of an analysis into 
the potential impact on water treatment processes or the quality of delivered 
potable water; 

HF2M/MONTAVA, CORRESPONDENCE 2

Dick Wolfe
Not sure the basis for requiring separate submittals but the Director does have discretion to only require one for multiple sources.  



 

DRAFT SUBJECT TO FURTHER REVISION AND REVIEW 
 

3. An estimate of the amount of water yield projected from the proposed water 
supply under various hydrologic conditions including long term variability and 
future climate risk; 

4. Water conservation measures, if any, that may be implemented within the 
proposed development; 

5. Water demand management measures, if any, that may be implemented to 
address hydrologic variations; 

6. Results from analyses performed demonstrating the ability for the proposed 
water supply to meet demands of the proposed development in all hydrologic 
conditions; and 

7. Such other information as may be required by the Director in order to determine 
whether the proposed water supply will be adequate. 

(b) The letter described in subsection (1) shall not be required if the Established Potable 
Water Supply Entity has a water supply plan that: 
1. Has been reviewed and updated, if appropriate, within the previous ten years by 

the governing board of the Established Potable Water Supply Entity; 
2. Has a minimum twenty-year planning horizon; 
3. Lists the water conservation measures, if any, that may be implemented within 

the service area; 
4. Lists the water demand management measures, if any, that may be implemented 

within the development; 
5. Includes a general description of the water supply entity's water obligations; 
6. Includes a general description of the water supply entity's water supplies; 
7. Includes an estimate of the water supply requirements of the proposed 

development through build-out conditions and demonstrates the entity’s water 
supplies can meet these demands; and 

8. Has been reviewed by City Council and is on file with the City’s Community 
Development and Neighborhood Services Department. The Director may defer 
the Council review requirement until such time as the Established Potable Water 
Supply Entity updates their existing water supply plan. 

 
(B) Review of Application. The Director shall promptly review the application and associated 

materials concurrently with the required Final Plan, Basic Development Review, 
Development Construction Permit, or Building Permit application. 

(C) Standards. 
 

To issue a Water Adequacy Determination under this section, the Director must find that: 
 

(1) The statements in the application and associated materials are complete, correct, and 
reliable; and 

(2) The provider submitted appropriate documentation establishing that they are in 
compliance with all applicable regulations. 

(D) Decision. The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and those decisions shall become 
part of the plan set for the associated development application, if approved. The Director’s 

HF2M/MONTAVA, CORRESPONDENCE 2

Dick Wolfe
This is very open ended and may need to be more specific.  Additionally, if it is like 3.12.3(C) the applicant may not be able to appeal Director’s additional requirements if deemed unreasonable by applicant.  

Dick Wolfe
This should be defined.

JKechter
This contains much more lenient standards for Established Potable Water Supply Entities than they have Other Potable Water Supply Entities.  Why not use the same standards?  It makes sense to not require repeated scrutiny of the water supply of Established Potable Water Supply Entities, but creating a more lax standard encourages in the case of ELCO really expensive water and a buy-and-dry philosophy.  Plus, putting ELCO through the same rigorous analysis as new providers like Montava might further exemplify why Montava’s approach is well-founded.
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decision is not subject to appeal pursuant to the Land Use Code or Code of the City of Fort 
Collins. 

 
 
Section 3.12.5 - Procedures and Standards for Water Adequacy Determinations: Other Potable Water 
Supply Entities 
 
 

(A) Application Requirements for Other Potable Water Supply Entities. Applications for a Water 
Adequacy Determination for all or portions of a development to be served with potable water 
by Other Potable Water Supply Entities shall be in a form as required by the Director. Such 
applications shall include the following: 
(1) A summary document linking the information to the standard of review; and 
(2) Report including information required under Section 29-20-304(1), C.R.S.: 

(a) An estimate of the water supply requirements for the proposed development through 
build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This should include water quality test results and proposed 
methods of water treatment from a registered professional engineer; 

(c) A description of the water rights either owned or planned for acquisition required for 
proposed water supply; 

(d) An estimate of the amount of water yield projected from the proposed water supply 
under various hydrologic conditions; 

(e) Water conservation measures that may be implemented within the development 
including how the entity plans to ensure compliance equal to or better than City water 
conservation requirements including those outlined in Division 3.2; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 

(g) Description of all water conservation measures to be applied in the development and 
how they would be enforced and effectuated. 

(3) Financial documentation establishing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity. 

(4) A fee assessment describing the proposed water rates and fees for the new system and how 
those fees compare with those charged by the Established Potable Water Supply Entities. 
This assessment should include consideration of any metro district, HOA, or other taxes or 
fees that are also uniquely applicable to the proposed development. 

(5) Approval documentation from other regulatory agencies such as CDPHE. 
(6) Detailed information on any proposed water treatment processes as well as how any waste 

products created from the treatment process will be properly disposed. 
(7) Such other information as may be required by the Director in order to determine whether 

the proposed water supply will be adequate. 
(B) Review of Application. 

(1) Agreement on Costs. Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 

HF2M/MONTAVA, CORRESPONDENCE 2

Dick Wolfe
It would seem that this type of decision should be appealable to the City Council.  

Dick Wolfe
Is this what is described in 3.12.4(C)?

Dick Wolfe
This is not part of the definition to determine an adequate water supply.  At a minimum, they should provide more details on what is required for “financial documentation.”

JKechter
3.12.5(A)(4) – in the last sentence, the other taxes or fees should be those “that are also uniquely applicable to the proposed development potable water supply.”  In comparing costs, this provision should be focused on potable water – not other costs.


Dick Wolfe
This is overly broad and may need to have more specificity.

JKechter
3.12.5(A)(5) – it would be premature to already have approval documentation from other regulatory agencies such as CDPHE.  This should allow an explanation of how those approvals will be obtained.  The water adequacy determination can always be conditioned upon getting those approvals.


Dick Wolfe
It is very open ended and may need to have more specificity.  Additionally, if it is like 3.12.3(C) the applicant may not be able to appeal Director’s additional requirements if deemed unreasonable by applicant.  

Dick Wolfe
I assume this means the agreement will provide more detail on what the costs will include and an estimate of those costs.  It is interesting that there is not a similar provision for recovery of costs in 3.12.4.  
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to assist the Director’s review. No Water Adequacy Determination shall be issued unless and 
until all such costs have been paid to the City. The fee assessed by the City shall not exceed 
the cost of the review and administration of the review process. 

(2) Review. 
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection. The time needed 
for the Director’s review shall be based on the complexity of the application, the 
proposed water supply, and proposed water supply system. 

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required to review and ensure compliance with all review criteria. 

(c) The review will be completed concurrently with the required Final Plan, Basic 
Development Review, Development Construction Permit, or any plan amendments as 
specified in Section 3.12.3. 

(C) Standards. 
(1) To issue a Water Adequacy Determination under this section, the Director must find that the 

application and associated materials establish that: 
(a) The quality of the proposed potable water supply will be sufficient for build-out of the 

proposed development by: 
1. providing potable water to the development of a quality that meets or exceeds all 

state and federal water quality standards; 
2. providing potable water to the development of a quality equal to or better than 

the quality of potable water provided by the City of Fort Collins as measured by 
appropriate water quality aspects ; and 

3. establishing and maintaining a water supply entity that has the technical expertise 
and resources to maintain the quality of the water supply for the lifetime of the 
development. 

(b) The quantity of the proposed potable water supply will be sufficient for build-out of 
the proposed development by: 
1. relying upon a renewable and/or sustainable physical supply of water, that takes 

into account any impacts if multiple users have rights to use water from a single 
source, such as an aquifer; 

2. having ability to acquire the water rights or water contracts that provide a 
permanent firm yield equal to or greater than the maximum assumed demand in 
all hydrological conditions, including a modeled one-in-fifty year drought, when 
taking into consideration reasonable transit and other losses and all applicable 
obligations, including augmentation requirements and return flow obligations; 
and 

3. for lands to be served by tributary groundwater, establishing that the plan for 
augmentation will operate to provide a permanent firm yield equal to or greater 
than the maximum assumed demand in all hydrological conditions, including a 
modeled one-in-fifty year drought, when taking into consideration reasonable 
losses and all applicable obligations, including augmentation requirements and 
return flow obligations for the lifetime of the development. 
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JKechter
3.12.5(B)(2) – Seems too open-ended on the time to review materials.  Plus, a question is whether linking the completion of the review to the Final Plan, Basic Development Review, Development Construction Permit, or any plan amendments is workable – especially when one water adequacy determination is sought for the entire portion of a project to be served, but where the project will proceed in phases.  Please also note that actual “decision” has no time limits.  3.12.5 (E)

Dick Wolfe
I would argue there should be a maximum time limit for review.

JKechter
The code should require or affirm that the Director, as part of their review and determination, will obtain written input from persons with appropriate technical expertise for reviewing the applicant’s water source and water supply plan. The applicant shall have the opportunity to review and provide written comments on the City’s expert report prior to the Director making a determination.

Dick Wolfe
This is overly broad and may need more specificity.  Additionally, if it is like 3.12.3(C) the applicant may not be able to appeal Director’s additional requirements if deemed unreasonable by applicant.  This seems ripe for potential abuse if the Director is opposed to the proposed new development and requires unreasonable additional information.

Dick Wolfe
Are there time limits for review for these other reviews?  If so, there should be a similar time limit on review of the WAD.

JKechter
3.12.5(C)(1)(a)(2) –The multiple places where Other Potable Water Supply Entities must be equal to or better than City of Fort Collins seems to be a questionable standard.  (see also, 3.12.5(C)(1)(c)(1) and provision in the non-pot section).  Perhaps this is addressed in the potable context by 3.12.5(D) allowing modification of the standards.

Dick Wolfe
It appears they are holding Other Water Supply Entities to higher standards than Established Water Supply Entities.  

Dick Wolfe
This is overly broad and may need more specificity.  It is not clear if this just applies to groundwater systems or if it also includes surface water systems. Surface water systems can be more uncertain with undeveloped conditional water rights or development of unappropriated water supplies.

Dick Wolfe
This appears to be just referring to surface water systems since number 3 specifically mentions groundwater.  Just want to make sure they are not requiring the ability to show they can acquire surface water rights as a back-up supply to a groundwater system.

Dick Wolfe
In contrast to, for example, designing stormwater facilities for a 50-year or 100-year storm, to our knowledge a one-in-fifty-year drought for our region is not defined in city code nor well-established in common industry practice. The Montava water team has evaluated the expected impacts of drought on the proposed Montava water supply, and has done so in a manner that meets and exceeds common industry practice in water court applications. 

JKechter
Repeatedly Other Potable Water Supply Entities are expected to satisfy a one-in-fifty year drought.  I have never heard of that standard – and there would often not be good data to model that.  In our experience, water supply planners looks to the drought in the early 1950’s or the early 2000’s, and will add stress (e.g. back-to-back-to-back drought scenarios) to test resiliency.  Calvin Miller and LRE did a nice job of that for Montava.  This standard should not preclude the type of rigorous analysis done by Montava.

JKechter
3.12.5(C)(1)(b)(3) – there should be an allowance to let this be determined in Water Court rather than by the City, given that the Water Court process will examine that issue and will include scrutiny by the State Engineers Office and most potentially affected parties.




 

DRAFT SUBJECT TO FURTHER REVISION AND REVIEW 
 

(c) The dependability of the proposed potable water supply will be sufficient for build-out 
of the proposed development by: 
1. establishing that the water supply system includes sufficient redundancy equal to 

or better than the redundancy of the City of Fort Collins system; 
2. if the water supply system includes a water treatment facility, demonstrate how 

the facility operators will ensure they have the technical expertise and resources 
to operate the treatment facility dependably and sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products. ; 

3. establishing that the water supply system can operate during water supply 
shortages and emergencies, including infrastructure issues, natural disasters, and 
long-term climate change; and 

4. establishing and maintaining a water supply entity that can oversee and maintain 
the water supply system for the lifetime of the development. 

(d) The availability of the proposed potable water supply will be sufficient for build-out of 
the proposed development by: 

1. establishing the applicant has the necessary property rights and resources to build 
and operate the proposed water supply system; 

2. for lands to be served by tributary groundwater, establishing that the proposed use 
of the tributary groundwater is sustainable with evidence of assured supply for the 
lifetime of the development; and 

3. for lands within the water service area of an Established Water Provider, 
establishing that: the lands to be served by the Other Potable Water Supply Entities 
have been removed from the water service area of an Established Potable Water 
Supply Entity; or the Established Water Supply Entity consents to the proposed 
service by the Other Potable Water Supply Entity. 

(D) Modification of Standards. If a Potable Water Supply Entity cannot meet the Fort Collins 
Utility Standards set forth above, then they may seek a modification of standards pursuant 
to Division 2.8 with the Director as the designated decision maker. In addition to the 
standards set forth in Section 2.8.2(H), the Director must find that the modified standard is 
comparable to an existing standard already being employed by another Established Potable 
Water Entity. The Director’s decision regarding a requested modification of standards is not 
subject to appeal pursuant to the Land Use Code or Code of the City of Fort Collins. 

(E) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants. The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application. 

(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant: 
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Dick Wolfe
Redundancy in a system is important, but the City  wording must avoid limiting good decision-making. For example, requiring redundancy "equal to or better than the city" implies identical redundancy designs, but groundwater redundancy can differ from surface water-based resiliency. ELCO and Fort Collins' backup supply partnership demonstrates redundancy through different means. Therefore, to meet this standard, a similar partnership must be formed with our water system.

Dick Wolfe
This is overly broad and may need more specificity.

Dick Wolfe
Not clear if this just requires a statement that this will occur or some ongoing requirements not yet specified.

JKechter
3.12.5(C)(1)(d)(1): “establishing the applicant has or will acquire the necessary property rights and resources to build and operate the proposed water supply system.”  This same approach is used elsewhere in the draft.  Again, actually acquiring it or a suitable alternative can be made a condition of approval.

Dick Wolfe
Not clear if "sustainable" is the same as the firm yield requirement stated above or something new.

JKechter
3.12.5(C)(1)(d)(3) needs to change.  In short, since ELCO is identified as an “Established Water Provider” this provision would require ELCO’s consent to let Montava be its own water supply provider, or it would require the removals of the lands from ELCO’s service area.  This provision should expressly not apply to a private water company which does not need to be removed from the ELCO service area to supply water.

JKechter
This should be added to the end of this section: "; or the Other Potable Water Supply entity is otherwise entitled to provide the proposed service as a matter of law."

JKechter
I am not sure about the repeated assertions that decisions are not subject to appeal.  (See, 3.12.5(D), 3.12.5(E)(3)). Ordinarily, a right to relief would exist under CRCP 106(a)(4) if the elements of that Rule are met (includes any governmental body performing a quasi-judicial function that has abused its discretion).


Dick Wolfe
I have not looked at Division 2.8 but at least it appears there is some opportunity to request modifications to the standards.
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acquiring the required water right decrees and water contracts for the water supply 
system; and/or completing construction of all infrastructure for the water supply 
system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins. 

(4) The Director shall require a disclosure, recorded by the Larimer County Clerk, to be 
provided at the time of all property sales or transfers that the water supply for this 
development is being provided by the approved entity. 

 
 
Section 3.12.6 - Procedures and Standards for Water Adequacy Determinations: Non-Potable Water 
Supply Entities 
 
 

(A) Application Requirements for Non-Potable Water Supplies. Applications for a Water Adequacy 
Determination for all or portions of a development to be served with untreated water shall 
include the following: 
(1) Summary document linking the information to the standard of review; and 
(2) Report including information required under Section 29-20-304(1), C.R.S.: 

(a) An estimate of the water supply requirements for the proposed development 
through build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This description must include water quality test results and 
results of an analysis investigating any limitations of use due to poor quality; 

(c) A description of the water rights either owned or planned for acquisition required 
for the proposed water supply; 

(d) An estimate of the amount of water yield projected from each proposed water 
supply source under various hydrologic conditions. For surface water sources, this 
should include results of an analysis of historical temporal availability of the 
proposed supplies throughout the year, annual volumetric yield, and the frequency 
and flow rate of deliveries. For groundwater sources, this should include 
descriptions of the decreed place of use, flow rate, and annual volumetric limits, 
and their temporal availability of the proposed supplies throughout the year based 
on augmentation requirements; 

(e) Water conservation measures, if any, that may be implemented within the 
development; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 

(g) Description of all water conservation measures to be applied in the development 
and how they would be enforced and effectuated. At a minimum, smart controllers 
and flow meters are required per the development code; 

(3) Financial documentation showing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity. 

(4) A narrative describing how the entity plans to ensure compliance equal to or better than 
City water conservation requirements including those outlined in Division 3.2. 
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Dick Wolfe
This may need more specificity.

Dick Wolfe
As we know, the Coffin wells have no augmentation requirements.

Dick Wolfe
This is not part of the definition to determine an adequate water supply.  At a minimum, they should provide more details on what is required for “financial documentation.”
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(5)  Approval documentation from other regulatory agencies, including the Established Potable 
Water Supply Entity whose service area contains the proposed non-potable system. 

(6) Such other information as may be required by the Director. 
(B) Review of Application. 

(1) Agreement on Costs. Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 
to assist the Director’s review. No Water Adequacy Determination shall be issued unless 
and until all such costs have been paid to the City. The fee assessed by the City shall not 
exceed the cost of the review and administration of the review process. 

(2) Review. 
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection. The length of the 
Director’s review shall be based on the complexity of the application, the proposed 
water supply, and proposed water supply system. 

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required for the Director’s review. 

(c)        Applications for Water Adequacy Determinations for Non-potable systems shall be 
submitted at the same time as Development Construction Permit for review. 

(C) Standards 
(1) To issue a Water Adequacy Determination under this section, the Director must find 

that the application and associated materials establish that: 
(a)  The quality of the proposed non-potable water supply will be sufficient for 

build-out of the proposed development by: 
1. providing non-potable water to the development of a quality sufficient to 

meet all planned landscape needs and other intended non-potable water 
uses shown in the approved landscape or utility plans; 

(b)  The quantity of the proposed non-potable water supply will be sufficient for 
build-out of the proposed development by: 
1. relying upon a renewable and/or sustainable physical supply of water; 
2. having water rights or water contracts that provide a permanent firm 

yield equal to or greater than the maximum daily water requirement 
(accounting for typical conveyance and irrigation and other inefficiencies) 
in all hydrological conditions, including a modeled one-in-fifty year 
drought, when taking into consideration all applicable obligations, 
including augmentation requirements and return flow obligations; and 

3. for lands to be served by tributary groundwater, establishing that the plan 
for augmentation will operate to provide a permanent firm yield equal to 
or greater than the maximum assumed demand in all hydrological 
conditions, including a modeled one-in-fifty year drought, when taking 
into consideration all applicable obligations, including augmentation 
requirements and return flow obligations. 
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JKechter
We disagree ELCO is a regulatory agency with approval authority over a non-potable system operated by a private water company if ELCO is not the potable water supply provider.  While ELCO may have approval authority over a non-pot system where ELCO will provide potable water service – it has no such authority where it won’t, especially where the non-pot system is run by a private entity.  Also, as for any other approval documentation that might be required, it would probably be premature to have all of those at this early stage.

Dick Wolfe
Same concerns stated above related to ELCO’s approval.

Dick Wolfe
This is very open ended and should be more specific.  Additionally, if it is like 3.12.3(C) the applicant may not be able to appeal Director’s additional requirements if deemed unreasonable by applicant.

Dick Wolfe
This kind of fee could get excessively out of hand. In principle, we do not believe it is appropriate to charge developers for something that is clearly in the best interests of the City.

Dick Wolfe
I would argue there should be a maximum time limit for review.

Dick Wolfe
This is overly broad and may need more specificity.  Additionally, if it is like 3.12.3(C) the applicant may not be able to appeal Director’s additional requirements if deemed unreasonable by applicant.  This seems ripe for potential abuse if the Director is opposed to the proposed new development and requires unreasonable additional information.

Dick Wolfe
Does not include all of the language as in 3.12.5(C)(1)(b)(1).  This appears to be just referring to surface water systems since number 3 specifically mentions groundwater.  Just want to make sure they are not requiring the ability to show they can acquire surface water rights as a back-up supply to a groundwater system.

Dick Wolfe
This appears to be just referring to surface water systems since number 3 specifically mentions groundwater.  Just want to make sure they are not requiring the ability to show they can acquire surface water rights as a back-up supply to a groundwater system.

Dick Wolfe
�In contrast to, for example, designing stormwater facilities for a 50-year or 100-year storm, to our knowledge a one-in-fifty-year drought for our region is not defined in city code nor well-established in common industry practice. The Montava water team has evaluated the expected impacts of drought on the proposed Montava water supply, and has done so in a manner that meets and exceeds common industry practice in water court applications.  
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(c) The dependability of the proposed non-potable water supply will be sufficient 
for build-out of the proposed development by: 
1. if the non-potable water supply system includes treatment, establishing 

that the treatment can and will operate sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products; 

2. establishing and maintaining a water supply entity that has the technical 
expertise and resources to oversee and maintain the non-potable water 
supply system. 

(d) The availability of the proposed water supply will be sufficient for build-out of 
the proposed development by: 
1. 

 
2. 

 
 
 

(D) Decision. 

establishing the applicant has the necessary property rights and resources 
to build and operate the proposed non-potable water supply system; 
for lands to be served by tributary groundwater, establishing that the 
proposed use of the tributary groundwater is sustainable with evidence of 
assured supply for the lifetime of the development. 

(1) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants. The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application. 

(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant 
acquiring the required water right decrees for the water rights system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins. 

 
 
 
 

Water Adequacy Determination Definitions to Place in LUC Art. 5 
 

Adequate shall mean a water supply that will be sufficient for build-out of the proposed 
development in terms of quality, quantity, dependability, and availability to provide a supply 
of water for the lifetime of the type of development proposed, and may include reasonable 
conservation measures and water demand management measures to account for hydrologic 
variability. 

 
Established Potable Water Supply Entities shall mean the City of Fort Collins, the East 
Larimer County Water District, the Fort Collins-Loveland Water District, the Sunset Water 
District, and the West Fort Collins Water District. 
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JKechter
3.12.6(C)(1)(d)(1): “establishing the applicant has or will acquire the necessary property rights and resources to build and operate the proposed non-potable water supply system.”  Same explanation as in above.

Dick Wolfe
Not clear if "sustainable" is the same as the firm yield requirement stated above or something new.
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Non-Potable Water shall mean water that has not been treated to state and federal 
standards safe for human consumption, but can be placed to beneficial uses, including 
irrigation, dust suppression, toilet and urinal flushing, or make-up water for mechanical 
equipment. 

 

Non-Potable Water Supply Entities shall mean the water supply entities, either Established 
Potable Water Supply Entities or other water supply entities that provide water that does 
not meet the state and federal standards for human consumption to developments for the 
beneficial uses of Non-Potable Water. 

 
Other Potable Water Supply Entities shall mean the water supply entities other than the 
Established Potable Water Supply Entities that provide potable water service, including new 
proposed water supplies. 

 
Potable water, shall mean water, also known as drinking water, that is treated to levels 
which meet state and federal standards for human consumption. 

 
Water Adequacy Determination shall mean a determination whether the proposed water 
supply for a development is adequate. 

 

Water supply entity shall mean a municipality, county, special district, water conservancy 
district, water conservation district, water authority, or other public or private water supply 
entity that, at the time of the application, or within three years of application, supplies, 
distributes, or otherwise provides water at retail. 

 
Water supply system shall mean all infrastructure planned or used to divert and deliver 
water to a development. 

HF2M/MONTAVA, CORRESPONDENCE 2

JKechter
The definition of water supply entity at the end includes a private water supply entity.  However, it states that the entity will supply water within three years of the application.  That is typically not realistic in the potable water supply side.  For example, Montava is going through Water Court, does not have a trial scheduled until April 2025 (in part because of the delays caused by this process of the City), and once approved, it will need to construct the infrastructure.



From: Steven Bushong <sbushong@BH-Lawyers.com> 

Sent: Friday, April 21, 2023 10:25 AM 

To: Jenny Axmacher 

Cc: Dick Wolfe; Calvin Miller; Eric Potyondy 

Subject: [EXTERNAL] Montava Water Adequacy 

Hello Jenny 

We haven’t met in person yet, but I wanted to thank you for the opportunity to discuss the 

adequacy of Montava’s planned water supply on Wednesday.  I hope it was informative. A 

couple of points came up during the discussion that I wanted to follow up on.  First, you 

mentioned an existing code provision that prevents the City from extending any water service 

within ELCO.  Could you please point us to that code provision for my understanding? I was not 

able to find it. Second, you mentioned that you had been hearing different things from the other 

side on the ELCO approval issue.  Since I presume all comments are public, can you please send 

us the comments you were referencing so we can understand that perspective and respond as 

needed? 

Also, as we discussed, one of our principal concerns with the draft code provisions is that we 

believe they give an Established Water Provider such as ELCO more authority than it would 

otherwise legally have over future development within the City.  Our specific concerns in 

3.12.5(C) (1)(d)(3) and 3.12.6(A)(5) could be simply addressed by starting each paragraph with 

“Except for private water companies . . . “  That would preserve the right to use a private water 

company where it makes sense to do so. 

It also occurred to me that another approach would be to simply ensure that the new code 

provisions do not take away any legal rights, without the City taking a position on the legal 

issues.  This would ensure the City does not inadvertently take away rights that would impact 

future development.  The following is suggested language on that approach: 

3.12.5(C) (1)(d)(3):  “for lands within the water service area of an Established Water Provider, 

establishing that: the lands to be served by the Other Potable Water Supply Entities will be have 

been removed from the water service area of an Established Potable Water Supply Entity; or the 

Established Water Supply Entity consents to the proposed service by the Other Potable Water 

Supply Entity; or the Other Potable Water Supply Entity is otherwise entitled to provide the 

proposed service as a matter of law.”   

3.12.6(A)(5): “ Approval dDocumentation that approval will be obtained from other regulatory 
agencies where necessary, including the Established Potable Water Supply Entity whose service 
area contains the proposed non-potable system unless the subject Non-Potable Water Supply 
Entities is otherwise entitled to provide the proposed service as a matter of law.  

I believe the above changes accomplish a few important things.  (1) clarify that steps can be 

accomplished later (this allows the City if it chooses to condition approval); (2) it ensures the 

code does not inadvertently take away rights that exist under the law; and (3) for non-potable 

irrigation, it also clarifies that only necessary approvals will need to be obtained. 
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Thanks in advance for any information you can provide on my questions and please let me know 

if the City would like to discuss the above wording in the Code. 

  

Best regards, 

  

Steve 

  

 

Steve Bushong 

Bushong & Holleman PC 

1525 Spruce Street, Suite 200 

Boulder, Colorado 80302 

Telephone: 303-431-9141 

Facsimile:  1-800-803-6648 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

This communication may contain information that is legally privileged, 

confidential or exempt from disclosure.  If you are not the intended 

recipient, please note that any dissemination, distribution or copying of 

this communication is strictly prohibited.  Anyone who receives this message 

in error should notify the sender immediately by telephone or by return 

e-mail and delete it from their computer. 
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Division 3.12 - Water Adequacy Determinations 

Section 3.12.1 - Purpose. 

The general purpose of this Division is to establish the standards and procedures by which the adequacy 
of proposed water supplies for development are reviewed and determined pursuant to Section 29-20- 
301, et seq., C.R.S. The specific purposes are to: 

(A) Fulfill the Colorado Revised Statutes Section 29-20-303(1) requirement that the City “shall not
approve an application for a development permit unless it determines in its sole discretion, after
considering the application and all of the information provided, that the applicant has
satisfactorily demonstrated that the proposed water supply will be adequate.

(B) Protect public health, safety, and welfare by ensuring that the water supplies for developments
are adequate;

(C) Ensure that growth and development in the City occur in a planned and coordinated manner;
(D) Ensure that the City is provided with reliable information concerning the adequacy of

developments’ proposed water supplies to inform the City, in the exercise of its discretion, in
the approval of development applications and permits;

(E) Promote safe, efficient, and economic use of public resources in developing and providing
water; and

(F) Ensure City participation in the review and approval of development plans that pass through
and impact City residents, businesses, neighborhoods, property owners, and resources.

Section 3.12.2 - Applicability. 

This Division shall apply to all development, or redevelopment, that requires new, expanded, or 
increased water use, whether potable or non-potable, within the incorporated municipal boundaries of 
the City. No such development or redevelopment shall be approved and allowed to proceed unless the 
Director has determined that the proposed water supply for the development or redevelopment is 
adequate. 

Section 3.12.3 Application. 

(A) An applicant seeking a water adequacy determination shall file an application with the Director
pursuant to this Division at the same time as submitting an application for Final Plan or Basic
Development Review, as outlined in Divisions 2.5 and 2.18, unless the application timing is
altered pursuant to any of the following:
(1) The Director may defer the timing of an application for a water adequacy determination for

potable water until submittal with a Development Construction Permit (Division 2.6);
(2) The Director may defer the timing of an application for a water adequacy determination for

potable water until submittal with a Building permit (Division 2.7), if the provider is an
Established Potable Water Supply Entity; or

(3) Applications for Water Adequacy Determinations for non-potable systems shall be
submitted at the same time as Development Construction Permit for review, as outlined in
Division 2.6.

FORT COLLINS LOVELAND WATER DISTRICT, CORRESPONDENCE 3

Sandra Bratlie
FCLWD has requested to be added as a sign off agency for approval of building permits that do not require full development review, including change of commercial use that increase risk of cross contamination and require backflow, or approval of additional dwelling units (ADU).  The building department indicated that limits in the existing software would not facilitate this and to instead monitor active building permits.  Section 3.12.3 (2) would be an improvement on the existing process if FCLWD would be more engaged by the building department. 
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(B) The applicant shall file separate applications for Water Adequacy Determinations for each 

portion of the development served by different water supply entities or water supply systems. 
The Director shall have the discretion to determine whether separate applications are required. 
Subsequent sections in this Division provide distinctions in the evaluation process for 
Established Potable Water Supply Entities, Other Potable Water Supply Entities, and Non- 
Potable Water Supply Entities. 

(C) Material Changes. The City shall make a Water Adequacy Determination only once for each 
portion of a development served by a different potable or non-potable water supply entities or 
water supply systems during the development review process unless the water demands or 
supply of the portion of the development for which approval is sought are materially changed. 
The Director shall determine whether changes to the water demands or supply for any 
development or redevelopment are material and require a water adequacy determination. The 
Director’s determination is not subject to appeal pursuant to the Land Use Code or Code of the 
City of Fort Collins. 

 
 
 
 
Section 3.12.4 - Procedures and Standards for Water Adequacy Determinations: Established Potable 
Water Supply Entities 

 

(A) Application Requirements. 
(1) Requests for a Water Adequacy Determination for all or portions of a development to be 

served with potable water by an Established Potable Water Supply Entity shall be in a form 
as required by the Director, to be established collaboratively with each Established 
Potable Water Supply Entity. Such requests shall include the following: 

(1) Identification of the portions of a development to be served with potable water by the 
Established Potable Water Supply Entity; and 

(2) A letter prepared by a registered professional engineer or by a water supply expert 
from the Established Potable Water Supply Entity stating its ability to provide an 
adequate water supply for the proposed development. 

(3) A letter prepared by a water supply expert from the Established Potable Water Supply 
Entity stating it is willing to commit to provide an adequate water supply for the 
proposed development. 

(2) Requests under this section shall also include a letter as described in subsection (1), unless 
exempted pursuant to subsection ((2) or (3), or both). 

(a) A letter prepared by a registered professional engineer or by a water supply expert 
from the Established Potable Water Supply Entity stating: 
1. An estimate of the water supply requirements for the proposed development 

through build-out conditions; 
2. A description of the physical source(s) of water supply that will be used to serve 

the proposed development. If the proposed source includes groundwater, this 
description must include water quality test results and results of an analysis into 
the potential impact on water treatment processes or the quality of delivered 
potable water; 

FORT COLLINS LOVELAND WATER DISTRICT, CORRESPONDENCE 3

Sandra Bratlie
This section seems to be developed based on CRS 29-20-304, however there has been significant revision which does not read as clear as the original statute.  I'll call these out in separate comments.

Sandra Bratlie
Could FC Planning provide an example "will serve" letter that follows this guideline, perhaps one that FCU provides to planning for new developments.

Scott E. Holwick
FCLWD’s (and other entities) have long relationships with the City and have long-served residents within the City with quality water. The City should exercise some deference to these entities when imposing requirements upon them, particularly as some of the City’s water supply can include water from these entities via cross-connects.

Sandra Bratlie
This item is not clear, is this in case of a development being served by two providers?  If a new development is coming in, I think the preference is they are served by one provider only.    FCLWD will serve letters will call out the subdivision as a whole.

Sandra Bratlie
FCLWD Will Serve letter commits to serving a development as long as they meet our criteria.  Criteria includes right sizing their taps, building appropriate public infrastructure, paying the tap fees and following land use code densities.  FCLWD will allow additional density in regards to water use if capacity is demonstrated to FCLWD engineering.  These requirements are posted on the FCLWD website.  Ultimately, we will not sign off on construction plans or sell a tap unless the developer meets these standards.

Sandra Bratlie
Items (2) and (3) were broken out from one statement in original CRS and results in different meaning of the will serve letter.  This is changing the intent and assuming this is then 2 letters.  The present/future tense in this context (2 items) should be adjusted appropriately.

Sandra Bratlie
I assume this is meant to say subsections (a) and (b) below?  Or is it saying subsections (2) and (3) that is highlighted above? The original statute is written much clearer.

Sandra Bratlie
Green highlights are in addition to the minimum that is specified in CRS 29-20-304, falling under item f in Sections (1) and (2).

Sandra Bratlie
This does not seem as relevant to existing providers as to new providers.
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3. An estimate of the amount of water yield projected from the proposed water 

supply under various hydrologic conditions including long term variability and 
future climate risk; 

4. Water conservation measures, if any, that may be implemented within the 
proposed development; 

5. Water demand management measures, if any, that may be implemented to 
address hydrologic variations; 

6. Results from analyses performed demonstrating the ability for the proposed 
water supply to meet demands of the proposed development in all hydrologic 
conditions; and 

7. Such other information as may be required by the Director in order to determine 
whether the proposed water supply will be adequate. 

(b) The letter described in subsection (1) shall not be required if the Established Potable 
Water Supply Entity has a water supply plan that: 
1. Has been reviewed and updated, if appropriate, within the previous ten years by 

the governing board of the Established Potable Water Supply Entity; 
2. Has a minimum twenty-year planning horizon; 
3. Lists the water conservation measures, if any, that may be implemented within 

the service area; 
4. Lists the water demand management measures, if any, that may be implemented 

within the development; 
5. Includes a general description of the water supply entity's water obligations; 
6. Includes a general description of the water supply entity's water supplies; 
7. Includes an estimate of the water supply requirements of the proposed 

development through build-out conditions and demonstrates the entity’s water 
supplies can meet these demands; and 

8. Has been reviewed by City Council and is on file with the City’s Community 
Development and Neighborhood Services Department. The Director may defer 
the Council review requirement until such time as the Established Potable Water 
Supply Entity updates their existing water supply plan. 

 
(B) Review of Application. The Director shall promptly review the application and associated 

materials concurrently with the required Final Plan, Basic Development Review, 
Development Construction Permit, or Building Permit application. 

(C) Standards. 

To issue a Water Adequacy Determination under this section, the Director must find that: 

(1) The statements in the application and associated materials are complete, correct, and 
reliable; and 

(2) The provider submitted appropriate documentation establishing that they are in 
compliance with all applicable regulations. 

(D) Decision. The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and those decisions shall become 
part of the plan set for the associated development application, if approved. The Director’s 

FORT COLLINS LOVELAND WATER DISTRICT, CORRESPONDENCE 3

Sandra Bratlie
The highlighted is also an addition to CRS 29-20-304 minimum.  I believe that t Fort Collins Utilities models a 6-year drought (verify?). There is so much variability in future climate risk modeling, I'm not sure what the code language is looking for.  

Sandra Bratlie
This also seems more relevant to new providers and not established providers.

Sandra Bratlie
When comparing the 6-year drought used for planning, the current FCLWD drought and supply plan approved at Feb 2023 Board  is more conservative (meaning less yield) than the FCU study which is a 2% chance 6 year synthetic sequence.

Sandra Bratlie
What analyses are being asked for?  Water modeling, drought supply planning? This is more than the minimal and "all hydrologic" variations is a large target.

Sandra Bratlie
FCLWD has this built into the current tap fee schedule.

Sandra Bratlie
This is a very broad statement, what else would need to be demonstrated from an established water provider that is recognized by the State?

Sandra Bratlie
FCLWD recommends following CRS and reserving this statement for new providers.

Sandra Bratlie
This is also worded this way in CRS 29-20-304 Section 3.  I think that any report we develop can make a statement that our water demand management measures are applicable to all development in our service area.�

Sandra Bratlie
This item is not in CRS 29-20-304 Section 3 and is more applicable to sections above.

Sandra Bratlie
CRS 29-20-304 Section (3) g states "Is on file with the local government."  Review by Council seems to be a stretch of the original statute.  If this item gets cleaned up and item 7 removed, I think we could pull together a quick plan that checks these boxes between the Water Efficiency Plan and Drought Study.

Sandra Bratlie
Does "all applicable regulations" mean this LUC or with other state regulations?  How will the Director evaluate this?  CRS 29-20-305 has items on how determination is made that might be more relevant than what is drafted here.  
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decision is not subject to appeal pursuant to the Land Use Code or Code of the City of Fort 
Collins. 

 

Section 3.12.5 - Procedures and Standards for Water Adequacy Determinations: Other Potable Water 
Supply Entities 

 

(A) Application Requirements for Other Potable Water Supply Entities. Applications for a Water 
Adequacy Determination for all or portions of a development to be served with potable water 
by Other Potable Water Supply Entities shall be in a form as required by the Director. Such 
applications shall include the following: 
(1) A summary document linking the information to the standard of review; and 
(2) Report including information required under Section 29-20-304(1), C.R.S.: 

(a) An estimate of the water supply requirements for the proposed development through 
build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This should include water quality test results and proposed 
methods of water treatment from a registered professional engineer; 

(c) A description of the water rights either owned or planned for acquisition required for 
proposed water supply; 

(d) An estimate of the amount of water yield projected from the proposed water supply 
under various hydrologic conditions; 

(e) Water conservation measures that may be implemented within the development 
including how the entity plans to ensure compliance equal to or better than City water 
conservation requirements including those outlined in Division 3.2; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 

(g) Description of all water conservation measures to be applied in the development and 
how they would be enforced and effectuated. 

(3) Financial documentation establishing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity. 

(4) A fee assessment describing the proposed water rates and fees for the new system and how 
those fees compare with those charged by the Established Potable Water Supply Entities. 
This assessment should include consideration of any metro district, HOA, or other taxes or 
fees that are also uniquely applicable to the proposed development. 

(5) Approval documentation from other regulatory agencies such as CDPHE. 
(6) Detailed information on any proposed water treatment processes as well as how any waste 

products created from the treatment process will be properly disposed. 
(7) Such other information as may be required by the Director in order to determine whether 

the proposed water supply will be adequate. 
(B) Review of Application. 

(1) Agreement on Costs. Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 
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to assist the Director’s review. No Water Adequacy Determination shall be issued unless and 
until all such costs have been paid to the City. The fee assessed by the City shall not exceed 
the cost of the review and administration of the review process. 

(2) Review. 
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection. The time needed 
for the Director’s review shall be based on the complexity of the application, the 
proposed water supply, and proposed water supply system. 

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required to review and ensure compliance with all review criteria. 

(c) The review will be completed concurrently with the required Final Plan, Basic 
Development Review, Development Construction Permit, or any plan amendments as 
specified in Section 3.12.3. 

(C) Standards. 
(1) To issue a Water Adequacy Determination under this section, the Director must find that the 

application and associated materials establish that: 
(a) The quality of the proposed potable water supply will be sufficient for build-out of the 

proposed development by: 
1. providing potable water to the development of a quality that meets or exceeds all 

state and federal water quality standards; 
2. providing potable water to the development of a quality equal to or better than 

the quality of potable water provided by the City of Fort Collins as measured by 
appropriate water quality aspects ; and 

3. establishing and maintaining a water supply entity that has the technical expertise 
and resources to maintain the quality of the water supply for the lifetime of the 
development. 

(b) The quantity of the proposed potable water supply will be sufficient for build-out of 
the proposed development by: 
1. relying upon a renewable and/or sustainable physical supply of water, that takes 

into account any impacts if multiple users have rights to use water from a single 
source, such as an aquifer; 

2. having ability to acquire the water rights or water contracts that provide a 
permanent firm yield equal to or greater than the maximum assumed demand in 
all hydrological conditions, including a modeled one-in-fifty year drought, when 
taking into consideration reasonable transit and other losses and all applicable 
obligations, including augmentation requirements and return flow obligations; 
and 

3. for lands to be served by tributary groundwater, establishing that the plan for 
augmentation will operate to provide a permanent firm yield equal to or greater 
than the maximum assumed demand in all hydrological conditions, including a 
modeled one-in-fifty year drought, when taking into consideration reasonable 
losses and all applicable obligations, including augmentation requirements and 
return flow obligations for the lifetime of the development. 
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(c) The dependability of the proposed potable water supply will be sufficient for build-out 

of the proposed development by: 
1. establishing that the water supply system includes sufficient redundancy equal to 

or better than the redundancy of the City of Fort Collins system; 
2. if the water supply system includes a water treatment facility, demonstrate how 

the facility operators will ensure they have the technical expertise and resources 
to operate the treatment facility dependably and sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products. ; 

3. establishing that the water supply system can operate during water supply 
shortages and emergencies, including infrastructure issues, natural disasters, and 
long-term climate change; and 

4. establishing and maintaining a water supply entity that can oversee and maintain 
the water supply system for the lifetime of the development. 

(d) The availability of the proposed potable water supply will be sufficient for build-out of 
the proposed development by: 

1. establishing the applicant has the necessary property rights and resources to build 
and operate the proposed water supply system; 

2. for lands to be served by tributary groundwater, establishing that the proposed use 
of the tributary groundwater is sustainable with evidence of assured supply for the 
lifetime of the development; and 

3. for lands within the water service area of an Established Water Provider, 
establishing that: the lands to be served by the Other Potable Water Supply Entities 
have been removed from the water service area of an Established Potable Water 
Supply Entity; or the Established Water Supply Entity consents to the proposed 
service by the Other Potable Water Supply Entity. 

(D) Modification of Standards. If a Potable Water Supply Entity cannot meet the Fort Collins 
Utility Standards set forth above, then they may seek a modification of standards pursuant 
to Division 2.8 with the Director as the designated decision maker. In addition to the 
standards set forth in Section 2.8.2(H), the Director must find that the modified standard is 
comparable to an existing standard already being employed by another Established Potable 
Water Entity. The Director’s decision regarding a requested modification of standards is not 
subject to appeal pursuant to the Land Use Code or Code of the City of Fort Collins. 

(E) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants. The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application. 

(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant: 
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Can this be more defined?  Redundancy can be subjective.  For example, does this include interconnects?  Multiple water supply sources?  Multiple treatment plants?
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Are these standards defined clearly for review? 
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acquiring the required water right decrees and water contracts for the water supply 
system; and/or completing construction of all infrastructure for the water supply 
system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins. 

(4) The Director shall require a disclosure, recorded by the Larimer County Clerk, to be 
provided at the time of all property sales or transfers that the water supply for this 
development is being provided by the approved entity. 

 

Section 3.12.6 - Procedures and Standards for Water Adequacy Determinations: Non-Potable Water 
Supply Entities 

 

(A) Application Requirements for Non-Potable Water Supplies. Applications for a Water Adequacy 
Determination for all or portions of a development to be served with untreated water shall 
include the following: 
(1) Summary document linking the information to the standard of review; and 
(2) Report including information required under Section 29-20-304(1), C.R.S.: 

(a) An estimate of the water supply requirements for the proposed development 
through build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This description must include water quality test results and 
results of an analysis investigating any limitations of use due to poor quality; 

(c) A description of the water rights either owned or planned for acquisition required 
for the proposed water supply; 

(d) An estimate of the amount of water yield projected from each proposed water 
supply source under various hydrologic conditions. For surface water sources, this 
should include results of an analysis of historical temporal availability of the 
proposed supplies throughout the year, annual volumetric yield, and the frequency 
and flow rate of deliveries. For groundwater sources, this should include 
descriptions of the decreed place of use, flow rate, and annual volumetric limits, 
and their temporal availability of the proposed supplies throughout the year based 
on augmentation requirements; 

(e) Water conservation measures, if any, that may be implemented within the 
development; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 

(g) Description of all water conservation measures to be applied in the development 
and how they would be enforced and effectuated. At a minimum, smart controllers 
and flow meters are required per the development code; 

(3) Financial documentation showing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity. 

(4) A narrative describing how the entity plans to ensure compliance equal to or better than 
City water conservation requirements including those outlined in Division 3.2. 
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(5) Approval documentation from other regulatory agencies, including the Established Potable 

Water Supply Entity whose service area contains the proposed non-potable system. 
(6) Such other information as may be required by the Director. 

(B) Review of Application. 
(1) Agreement on Costs. Prior to the City reviewing any application under this section, the 

applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 
to assist the Director’s review. No Water Adequacy Determination shall be issued unless 
and until all such costs have been paid to the City. The fee assessed by the City shall not 
exceed the cost of the review and administration of the review process. 

(2) Review. 
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection. The length of the 
Director’s review shall be based on the complexity of the application, the proposed 
water supply, and proposed water supply system. 

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required for the Director’s review. 

(c) Applications for Water Adequacy Determinations for Non-potable systems shall be 
submitted at the same time as Development Construction Permit for review. 

(C) Standards 
(1) To issue a Water Adequacy Determination under this section, the Director must find 

that the application and associated materials establish that: 
(a) The quality of the proposed non-potable water supply will be sufficient for 

build-out of the proposed development by: 
1. providing non-potable water to the development of a quality sufficient to 

meet all planned landscape needs and other intended non-potable water 
uses shown in the approved landscape or utility plans; 

(b) The quantity of the proposed non-potable water supply will be sufficient for 
build-out of the proposed development by: 
1. relying upon a renewable and/or sustainable physical supply of water; 
2. having water rights or water contracts that provide a permanent firm 

yield equal to or greater than the maximum daily water requirement 
(accounting for typical conveyance and irrigation and other inefficiencies) 
in all hydrological conditions, including a modeled one-in-fifty year 
drought, when taking into consideration all applicable obligations, 
including augmentation requirements and return flow obligations; and 

3. for lands to be served by tributary groundwater, establishing that the plan 
for augmentation will operate to provide a permanent firm yield equal to 
or greater than the maximum assumed demand in all hydrological 
conditions, including a modeled one-in-fifty year drought, when taking 
into consideration all applicable obligations, including augmentation 
requirements and return flow obligations. 
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(c) The dependability of the proposed non-potable water supply will be sufficient 

for build-out of the proposed development by: 
1. if the non-potable water supply system includes treatment, establishing 

that the treatment can and will operate sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products; 

2. establishing and maintaining a water supply entity that has the technical 
expertise and resources to oversee and maintain the non-potable water 
supply system. 

(d) The availability of the proposed water supply will be sufficient for build-out of 
the proposed development by: 
1. establishing the applicant has the necessary property rights and resources 

to build and operate the proposed non-potable water supply system; 
2. for lands to be served by tributary groundwater, establishing that the 

proposed use of the tributary groundwater is sustainable with evidence of 
assured supply for the lifetime of the development. 

(D) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants. The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application. 

(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant 
acquiring the required water right decrees for the water rights system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins. 

 
 
 

Water Adequacy Determination Definitions to Place in LUC Art. 5 
 

Adequate shall mean a water supply that will be sufficient for build-out of the proposed 
development in terms of quality, quantity, dependability, and availability to provide a supply 
of water for the lifetime of the type of development proposed, and may include reasonable 
conservation measures and water demand management measures to account for hydrologic 
variability. 

Established Potable Water Supply Entities shall mean the City of Fort Collins, the East 
Larimer County Water District, the Fort Collins-Loveland Water District, the Sunset Water 
District, and the West Fort Collins Water District. 
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Non-Potable Water shall mean water that has not been treated to state and federal 
standards safe for human consumption, but can be placed to beneficial uses, including 
irrigation, dust suppression, toilet and urinal flushing, or make-up water for mechanical 
equipment. 

Non-Potable Water Supply Entities shall mean the water supply entities, either Established 
Potable Water Supply Entities or other water supply entities that provide water that does 
not meet the state and federal standards for human consumption to developments for the 
beneficial uses of Non-Potable Water. 

Other Potable Water Supply Entities shall mean the water supply entities other than the 
Established Potable Water Supply Entities that provide potable water service, including new 
proposed water supplies. 

Potable water, shall mean water, also known as drinking water, that is treated to levels 
which meet state and federal standards for human consumption. 

Water Adequacy Determination shall mean a determination whether the proposed water 
supply for a development is adequate. 

Water supply entity shall mean a municipality, county, special district, water conservancy 
district, water conservation district, water authority, or other public or private water supply 
entity that, at the time of the application, or within three years of application, supplies, 
distributes, or otherwise provides water at retail. 

Water supply system shall mean all infrastructure planned or used to divert and deliver 
water to a development. 
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29-20-301. Legisla�ve declara�on.
1) The general assembly:

a. Finds that, due to the broad regional impact that securing an adequate supply of water to serve
proposed land development can have both within and between river basins, it is imperative that
local governments be provided with reliable information concerning the adequacy of proposed
developments’ water supply to inform local governments in the exercise of their discretion in the
issuance of development permits;

b. To that end, declares that while land use and development approval decisions are matters of local
concern, the enactment of this part 3, to help ensure the adequacy of water for new developments,
is a matter of statewide concern and necessary for the preservation of public health, safety, and
welfare and the environment of Colorado;

c. Finds that it is necessary to clarify that, where a local government makes a determination whether
an applicant for a development permit has demonstrated the proposed water supply is adequate to
meet the needs of the development in accordance with the requirements of this part 3, the local
government, in its sole discretion, not only makes the determination but also possesses the
flexibility to determine at which stage in the development permit approval process the
determination will be made; and

d. Further finds that it is also necessary to clarify that the stages of the development permit approval
process are any of the applications, or any combination of the applications, specified in section 29-
20-103 (1) as determined by the local government, and that none of the stages are intended to
constitute separate development permit approval processes for purposes of section 29-20-303.

29-20-302. Defini�ons.
As used in this part 3, unless the context otherwise requires: 

1) “Adequate” means a water supply that will be sufficient for build-out of the proposed development in terms
of quality, quan�ty, dependability, and availability to provide a supply of water for the type of development
proposed, and may include reasonable conserva�on measures and water demand management measures to
account for hydrologic variability.

2) “Water supply en�ty” means a municipality, county, special district, water conservancy district, water
conserva�on district, water authority, or other public or private water supply company that supplies,
distributes, or otherwise provides water at retail.

29-20-303. Adequate water supply for development.
1) A local government shall not approve an applica�on for a development permit unless it determines in its sole

discre�on, a�er considering the applica�on and all of the informa�on provided, that the applicant has
sa�sfactorily demonstrated that the proposed water supply will be adequate. A local government shall make
such determina�on only once during the development permit approval process unless the water demands or
supply of the specific project for which the development permit is sought are materially changed. A local
government shall have the discre�on to determine the stage in the development permit approval process at
which such determina�on is made.

2) Nothing in this part 3 shall be construed to require that the applicant own or have acquired the proposed
water supply or constructed the related infrastructure at the �me of the applica�on.
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29-20-304. Water supply requirements. 
1) Except as specified in subsec�ons (2) and (3) of this sec�on, an applicant for a development permit shall 

submit es�mated water supply requirements for the proposed development in a report prepared by a 
registered professional engineer or water supply expert acceptable to the local government. The report shall 
include: 

a. An es�mate of the water supply requirements for the proposed development through build-out 
condi�ons; 

b. A descrip�on of the physical source of water supply that will be used to serve the proposed 
development; 

c. An es�mate of the amount of water yield projected from the proposed water supply under various 
hydrologic condi�ons; 

d. Water conserva�on measures, if any, that may be implemented within the development; 
e. Water demand management measures, if any, that may be implemented within the development to 

account for hydrologic variability; and 
f. Such other informa�on as may be required by the local government. 

2) If the development is to be served by a water supply en�ty, the local government may allow the applicant to 
submit, in lieu of the report required by subsec�on (1) of this sec�on, a leter prepared by a registered 
professional engineer or by a water supply expert from the water supply en�ty sta�ng whether the water 
supply en�ty is willing to commit and its ability to provide an adequate water supply for the proposed 
development. The water supply en�ty’s engineer or expert shall prepare the leter if so requested by the 
applicant. At a minimum, the leter shall include: 

a. An es�mate of the water supply requirements for the proposed development through build-out 
condi�ons; 

b. A descrip�on of the physical source of water supply that will be used to serve the proposed 
development; 

c. An es�mate of the amount of water yield projected from the proposed water supply under various 
hydrologic condi�ons; 

d. Water conserva�on measures, if any, that may be implemented within the proposed development; 
e. Water demand management measures, if any, that may be implemented to address hydrologic 

varia�ons; and 
f. Such other informa�on as may be required by the local government.  

3) In the alterna�ve, an applicant shall not be required to provide a leter or report iden�fied pursuant to 
subsec�ons (1) and (2) of this sec�on if the water for the proposed development is to be provided by a water 
supply en�ty that has a water supply plan that: 

a. Has been reviewed and updated, if appropriate, within the previous ten years by the governing board 
of the water supply en�ty; 

b. Has a minimum twenty-year planning horizon; 
c. Lists the water conserva�on measures, if any, that may be implemented within the service area; 
d. Lists the water demand management measures, if any, that may be implemented within the 

development; 
e. Includes a general descrip�on of the water supply en�ty’s water obliga�ons; 
f. Includes a general descrip�on of the water supply en�ty’s water supplies; and 
g. Is on file with the local government. 

FORT COLLINS LOVELAND WATER DISTRICT, CORRESPONDENCE 2

Sandra Bratlie
Report required if not an established water supply entity.

Sandra Bratlie
Will serve letter requirements.



29-20-305. Determina�on of adequate water supply. 
1) The local government’s sole determina�on as to whether an applicant has a water supply that is adequate to 

meet the water supply requirements of a proposed development shall be based on considera�on of the 
following informa�on: 

a. The documenta�on required by sec�on 29-20-304; 
b. If requested by the local government, a leter from the state engineer commen�ng on the 

documenta�on required pursuant to sec�on 29-20-304; 
c. Whether the applicant has paid to a water supply en�ty a fee or charge for the purpose of acquiring 

water for or expanding or construc�ng the infrastructure to serve the proposed development; and 
d. Any other informa�on deemed relevant by the local government to determine, in its sole discre�on, 

whether the water supply for the proposed development is adequate, including, without limita�on, 
any informa�on required to be submited by the applicant pursuant to applicable local government 
land use regula�ons or state statutes. 

29-20-306. Cluster developments - inapplicability. 
Nothing in this part 3 shall be deemed to apply to a rural land use process regarding the approval of a cluster 
development pursuant to part 4 of ar�cle 28 of �tle 30, C.R.S. 
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Fort Collins-Loveland Water District 

5150 Snead Drive  
Fort Collins, Colorado 80525 

Phone: 970-226-3104 
Fax: 970-226-0186 

www.fclwd.com  

April 13, 2023 

City of Fort Collins Planning and Zoning Commission 

Dear Planning Commissioners: 

On Tuesday April 11, 2023, the Fort Collins-Loveland Water District received the first notice from the 
City of Fort Collins Community Development Department regarding the proposed code review for new 
regulations regarding a Water Adequacy Determination that would have significant detrimental impact 
to the Fort Collins-Loveland Water District.  The Planning and Zoning Work Session where this would be 
discussed will be held on Friday April 14 at 12:00pm.  This provides less than 72 hours to evaluate and 
respond to proposed new regulatory code that has a very significant impact to the provision of potable 
water for a significant number of City residents today and into the future.  Considering normal business 
hours and cutoff times for packet submittals 24 hours prior to the meeting, this provides effectively 12 
business hours to respond to the City’s proposed code.  This is simply not adequate and indicates a lack 
of follow-through by staff on the stakeholder engagement direction provided by this commission and 
City Council. 

The Fort Collins-Loveland Water District is a quasi-municipal corporation and a political subdivision of 
the state of Colorado with all the powers of a water district organized under Part 1, Article 1, Title 32, 
Colorado Revised Statutes to supply water for domestic and other public and private purposes by any 
available means.  We serve a population in excess of 63,000 through more than 19,000 taps in an area 
that includes portions of the City of Fort Collins, City of Loveland, Town of Timnath, Town of Windsor 
and unincorporated Larimer County.  Within the City of Fort Collins, we serve approximately 24,000 City 
Residents in City Council Districts 2, 3 and 4. 

As an independent unit of government, FCLWD is not subject to the City’s review and determination of 
adequacy of our water supplies compared to our existing or proposed service areas within the 
established and mutually agreed upon water service boundaries with our adjacent potable water 
providers.  Submittal of Existing Potable Water Provider water supply plans to the City was indicated in 
the City’s recorded video presentation introducing the proposed code posted on the City’s website at 
https://www.fcgov.com/planning/water-adequacy.  As a Title 32 Special District we take great exception 
to being regulated by an adjacent unit of government within our state authorized mission to deliver 
potable water. 

In response to Section 3.12.4 (A) (1) The District does not manage our water supply commitments on a 
per-tap or per-subdivision basis.  We manage our water resource supplies and our system demands on 
an aggregate basis, and continually acquire water resources to allow us to sell individual taps on 
demand for cash-in-lieu of water dedication.  It is the District’s goal to continue to maintain a water 
supply portfolio that equals or exceeds the aggregate demand from our customers.  Due to this 
approach, when we issue a “Will Serve” letter, we are committing that adequate water pressure zones 
exist within our water distribution system to supply adequate water pressure at the customer tap, and 
that the overall transmission and distribution system has adequate capacity to support the general 
demand of this type of use.  However, system distribution capacity is more often driven by fire flow 
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requirements than domestic customer demands.  Therefore, a “Will Serve” letter is not specific to, nor is 
it a reservation for a commitment of water resources to a particular tap or development. 

In response to Section 3.12.4 (A) (2) (a) 1. Our water supply requirements are posted on our website in 
our Tap Fee Schedules.  We do not provide development specific pro-forma analysis of water supply 
requirements on a per-application or per-subdivision basis, as our requirements are very 
straightforward based on customer type and tap size or units of multi-family residential 
proposed.  Regarding Section 3.12.4 (A) (2) (a) 2. Our water sources are conmingled through the 
treatment process and are not obtained through dedication by individual developments, nor are they 
delivered to or accounted to only specific developments.  The District acquires water for treatment that 
is compatible with the treatment processes used at our Soldier Canyon treatment plant, and we have 
full control over the water that we acquire to determine its suitability for treatment.  We do not need to 
submit this to the City for evaluation or review of our analysis of the “potential impact on water 
treatment processes or the quality of delivered potable water.”  It is the District’s sole determination of 
the adequacy of our water supply that informs our ability to sell water taps on demand, or restrict tap 
sales if needed.  Further, responding to paragraph 3.12.4 (A) (2) (b) 8. The District does not need City 
Council review nor Community Development approval of our water supply plans to determine if our 
water supply is adequate for proposed tap applications. 

We would appreciate support from the City of Fort Collins to recognize the authority vested by the State 
of Colorado in Title 32 Special Districts such as East Larimer County Water District (ELCO) and the Fort 
Collins-Loveland Water District (FCLWD) and to support the local water district’s exclusive and sovereign 
authority to regulate the provision of potable water within their service areas.  When the City entertains 
a competing proposal from a proposed potable water provider, it undermines the statutory authority of 
the existing Special District that has invested financial, water rights and infrastructure resources to 
provide service within their service area boundary.   

The proposed code goes to great length to define a process to determine if a water supply is adequate, 
but it does very little to address protecting the exclusive right of an existing potable water provider to 
provide potable water within their service area.  We suggest that already-defined water service areas 
within and surrounding the City of Fort Collins be protected through the City planning and Community 
Development processes, and only when the current provider formally relinquishes their ability or 
willingness to serve potable water, that other provider options be considered. 

 
Sincerely,  

 
Chris Pletcher, PE 
General Manager 
 
Enclosures:  
April 11, 2023 Email from City Staff Regarding Water Adequacy Code Review 
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Chris Pletcher

From: Jenny Axmacher <jaxmacher@fcgov.com>
Sent: Tuesday, April 11, 2023 1:39 PM
To: Chris Pletcher
Cc: Eric Potyondy
Subject: City of Fort Collins Water Adequacy Determination Review Code Updates
Attachments: Att 1 - Proposed WADR Code with Header.pdf

Hi Chris, 
I am a planner with the City of Fort Collins and got your contact informaƟon from Eric, our Water AƩorney. The City has 
been working on a code update to our Land Use Code to add specific regulaƟons outlining how the City will make a 
water adequacy determinaƟon for new development. The regulaƟons are divided into three different categories, one for 
Established Water Providers, one for new providers and one for non-potable providers. The goal is to comply with 
Colorado state statute (SecƟon 29-20-301, et seq., C.R.S.) and to make sure development has the necessary water 
supply. 
 
Since your District is a water provider within our city limits, I wanted to make sure you were aware of the update and 
had a chance to review the draŌ and provide feedback. Fort Collins - Loveland  Water District is currently considered an 
Established Water Provider under the proposed code updates. I have some Ɵme reserved next week if you’d like to meet 
to discuss it. Otherwise, feel free to send us feedback on it, or aƩend any of the public hearings. The adopƟon schedule 
is as follows: 
 
April 14 – P&Z Work Session 
April 26 – P&Z Public Hearing to make recommendaƟon to Council 
May 16 – Council Public Hearing/First Reading 
 
Sincerely, 
. . . . . . . . . . . . . . . . . .  
Jenny Axmacher, AICP 
Pronouns:  she/her 
Principal Planner 
Community Development & Neighborhood Services 
City of Fort Collins 
281 N. College Ave. 
970-416-8089 office 
jaxmacher@fcgov.com 
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Division 3.12 - Water Adequacy Determinations  

Section 3.12.1 - Purpose.  

The general purpose of this Division is to establish the standards and procedures by which the adequacy 
of proposed water supplies for development are reviewed and determined pursuant to Section 29-20-
301, et seq., C.R.S. The specific purposes are to: 

(A) Fulfill the Colorado Revised Statutes Section 29-20-303(1) requirement that the City “shall not 
approve an application for a development permit unless it determines in its sole discretion, after 
considering the application and all of the information provided, that the applicant has 
satisfactorily demonstrated that the proposed water supply will be adequate.” 

(B) Protect public health, safety, and welfare by ensuring that the water supplies for developments
are adequate; 

(C) Ensure that growth and development in the City occur in a planned and coordinated manner;
(D) Ensure that the City is provided with reliable information concerning the adequacy of 

developments’ proposed water supplies to inform the City, in the exercise of its discretion, in 
the approval of development applications and permits; 

(E) Promote safe, efficient, and economic use of public resources in developing and providing 
water; 

(F) Ensure City participation in the review and approval of development plans that pass through 
and impact City residents, businesses, neighborhoods, property owners, and resources. 

Section 3.12.2 - Applicability. 

This Division shall apply to all development, or redevelopment, that requires new, expanded, or 
increased water use, whether potable or non-potable, within the incorporated municipal boundaries of 
the City. No such development or redevelopment shall be approved and allowed to proceed unless the 
Director has determined that the proposed water supply for the development or redevelopment is 
adequate. 

Section 3.12.3 Application. 

(A) An applicant seeking a water adequacy determination shall file an application with the Director 
pursuant to this Division at the same time as submitting an application for Final Plan or Basic 
Development Review, as outlined in Divisions 2.5 and 2.18, unless the application timing is 
altered pursuant to any of the following: 
(1) The Director may defer the timing of an application for a water adequacy determination for 

potable water until submittal with a Development Construction Permit (Division 2.6); 
(2) The Director may defer the timing of an application for a water adequacy determination for 

potable water until submittal with a Building permit (Division 2.7), if the provider is an 
Established Potable Water Supply Entity; or 

(3) Applications for Water Adequacy Determinations for non-potable systems shall be 
submitted at the same time as Development Construction Permit for review, as outlined in 
Division 2.6. 
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(B) The applicant shall file separate applications for Water Adequacy Determinations for each 
portion of the development served by different water supply entities or water supply systems.  
The Director shall have the discretion to determine whether separate applications are required. 
Subsequent sections in this Division provide distinctions in the evaluation process for 
Established Potable Water Supply Entities, Other Potable Water Supply Entities, and Non-
Potable Water Supply Entities. 

(C) Material Changes. The City shall make a Water Adequacy Determination only once for each 
portion of a development served by a different potable or non-potable water supply entities or 
water supply systems during the development review process unless the water demands or 
supply of the portion of the development for which approval is sought  are materially changed. 
The Director shall determine whether changes to the water demands or supply for any 
development or redevelopment are material and require a water adequacy determination. The 
Director’s determination is not subject to appeal pursuant to the Land Use Code or Code of the 
City of Fort Collins. 
  
 
 

Section 3.12.4 - Procedures and Standards for Water Adequacy Determinations: Established Potable 
Water Supply Entities 

 
(A) Application Requirements. 

(1) Requests for a Water Adequacy Determination for all or portions of a development to be 
served with potable water by an Established Potable Water Supply Entity shall be in a form 
as required by the Director.  Such requests shall include the following:  

(1) Identification of the portions of a development to be served with potable water by the 
Established Potable Water Supply Entity; and  

(2) A letter prepared by the Established Potable Water Supply Entity’s  by a registered 
professional engineer or by a water supply expert from the Established Potable Water 
Supply Entity stating: 
(2) (i)  the Established Potable Water Supply Entity’s its ability to provide an 
adequate water supply for the proposed development and;. 

(3)  (ii)  A letter prepared by a water supply expert from the Established Potable 
Water Supply Entity stating it is willing to commit to provide an adequate water 
supply for the proposed development, including any  and the conditions of the 
commitment. under which it will commit to serving the development. 

(2) The Requests under this section shall also include a letter as described in subsection (21), 
shall also include the following: unless exempted pursuant to subsection ((2) or (3), or both).   

(a) A letter prepared by a registered professional engineer or by a water supply expert 
from the Established Potable Water Supply Entity stating: 
1. An estimate of the water supply requirements for the proposed development 

through build-out conditions; 
2. A description of the physical source of water supply that will be used to serve the 

proposed development. If the proposed source includes groundwater, this 

Formatted: Indent: Left:  1.13",  No bullets or
numbering

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 2



3 | P a g e  
 

description must include water quality test results and results of an analysis into 
the potential impact on water treatment processes or the quality of delivered 
potable water; 

3. An estimate of the amount of water yield projected from the proposed water 
supply under various hydrologic conditions including long term variability and 
future climate risk;  

4. Water conservation measures, if any, that may be implemented within the 
proposed development; 

5. Water demand management measures, if any, that may be implemented to 
address hydrologic variations; 

6. Results from analyses performed demonstrating the ability for the proposed 
water supply to meet demands of the proposed development under various in all 
hydrologic conditions; and 

7. Such other information as may be required by the Director in order to determine 
whether the proposed water supply will be adequate. 

(b) The letter described in subsection (1) shall not be required if the Established Potable 
Water Supply Entity has a water supply plan that: 
1. Has been reviewed and updated, if appropriate, within the previous ten years by 

the governing board of the Established Potable Water Supply Entity; 
2. Has a minimum twenty-year planning horizon; 
3. Lists the water conservation measures, if any, that may be implemented within 

the service area;  
4. Lists the water demand management measures, if any, that may be implemented 

within the development;  
5. Includes a general description of the water supply entity's water obligations; 
6. Includes a general description of the water supply entity's water supplies; 
7. Includes an estimate of the water supply requirements of the proposed 

development through build-out conditions and demonstrates the entity’s water 
supplies can meet these demands; and  

8. Has been reviewed by City Council and is on file with the City’s Community 
Development and Neighborhood Services Department. The Director may defer 
the Council review requirement until such time as the Established Potable Water 
Supply Entity updates their existing water supply plan. 

 
(B) Review of Application. The Director shall promptly review the application and associated 

materials concurrently with the required Final Plan, Basic Development Review, 
Development Construction Permit, or Building Permit application.   

(C) Approval Standards. 

To issue a Water Adequacy Determination under this section, the Director must find that:  

(1) The statements in the application and associated materials are complete, correct, and 
reliable; and 

(2) The applicant provider submitted appropriate documentation establishing that the 
applicant is y are in compliance with all applicable regulations.  

Commented [ELEMENT3]: Does “the proposed water 
supply” refer to all rights including a portfolio of water 
supplies (water rights, contracts, IGAs) and operational 
systems (storage, water system integration) that are used to 
meet demands under variable hydrology or the certain 
dedication requirement to get a service commitment?  ELCO 
interprets this to be the total water supply, including the 
water dedicated for the subject development, that the 
EPWSE has available in average and dry years to meet the 
total water demand for the uses of the subject development 
and prior customers.  Is that correct? 

Commented [ELEMENT4]: Although this language is 
copied from the statute, is “demand management” different 
from conservation in (A)(2)(a)5. above?  Does demand 
management refer to demand-side drought mitigation? Will 
FC use this information or is the requirement just because 
the requirement is listed in the statute?  How is this 
information used by FC?  

Commented [ELEMENT5]: Will FC provide an example or 
form to follow?  

Commented [ELEMENT6]: What is the distinction 
between: 
•Conservation versus demand management and Service 
area versus “the development”? 

Is this referring to demand standards?  

Commented [ELEMENT7]: Clarify what this means. 

Commented [MS8]: Will need to make it clear that if a 
development is planning to add demand to ELCO’s system, 
that developer will be required to add the corresponding 
supply. 

Commented [MS9]: I can see how a water supply plan 
that is updated every 10 years can generally forecast water 
supply needs based on land use planning for large areas but 
how can that same plan forecast future developments and 
their specific water supply needs / demands? 

Commented [ELEMENT10]:  

Commented [TG11R10]: The change assumes the 
applicant is intended.  If this provision is intended to 
address the Established Potable Water Supply Entity, the 
referenced regulations need to be identified and included in 
the letter or plan provided by the Established Water Supply 
Entity. 

Commented [TG12]: 29-20-305 adds the requirement: 
"Whether the applicant has paid to a water supply entity a 
fee or charge for the purpose of acquiring water for or 
expanding or constructing the infrastructure to serve the 
proposed development."  I suggest adding a (3) that states 
the applicant has satisfied all conditions required for the 
Established Potable Water Service Entity to provide potable 
water service to the Project as provided in any letter of an 
Established Potable Water Service Entity submitted by the 
applicant or any conditions provided in any water supply 
plan of an Established Potable Water Service Entity on file ...

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 2



4 | P a g e  
 

(D) Decision. The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and those decisions shall become 
part of the plan set for the associated development application, if approved. The Director’s 
decision is not subject to appeal pursuant to the Land Use Code or Code of the City of Fort 
Collins. 

 

Section 3.12.5 - Procedures and Standards for Water Adequacy Determinations: Other Potable Water 
Supply Entities 

 
(A) Application Requirements for Other Potable Water Supply Entities.  Applications for a Water 

Adequacy Determination for all or portions of a development to be served with potable water 
by Other Potable Water Supply Entities shall be in a form as required by the Director.  Such 
applications shall include the following:  
(1) A summary document linking the information to the standard of review; and  
(2) Report including information required under Section 29-20-304(1), C.R.S.:  

(a) An estimate of the water supply requirements for the proposed development through 
build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This should include water quality test results and proposed 
methods of water treatment from a registered professional engineer; 

(c) A description of the water rights either owned or planned for acquisition required for 
proposed water supply; 

(d) An estimate of the amount of water yield projected from the proposed water supply 
under various hydrologic conditions; 

(e) Water conservation measures that may be implemented within the development 
including how the entity plans to ensure compliance equal to or better than City water 
conservation requirements including those outlined in Division 3.2; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 

(g) Description of all water conservation measures to be applied in the development and 
how they would be enforced and effectuated. 

(3) Financial documentation establishing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity.  

(4) A fee assessment describing the proposed water rates and fees for the new system and how 
those fees compare with those charged by the Established Potable Water Supply Entities. 
This assessment should include consideration of any metro district, HOA, or other taxes or 
fees that are also uniquely applicable to the proposed development. 

(5) Approval documentation from other regulatory agencies such as CDPHE. 
(6) Detailed information on any proposed water treatment processes as well as how any waste 

products created from the treatment process will be properly disposed. 
(7) Such other information as may be required by the Director in order to determine whether 

the proposed water supply will be adequate. 
(B) Review of Application.  
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(1) Agreement on Costs.  Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 
to assist the Director’s review. No Water Adequacy Determination shall be issued unless and 
until all such costs have been paid to the City. The fee assessed by the City shall not exceed 
the cost of the review and administration of the review process. 

(2) Review.   
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection.  The time needed 
for the Director’s review shall be based on the complexity of the application, the 
proposed water supply, and proposed water supply system.   

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required to review and ensure compliance with all review criteria.   

(c) The review will be completed concurrently with the required Final Plan, Basic 
Development Review, Development Construction Permit, or any plan amendments as 
specified in Section 3.12.3.  

(C) Approval Standards. 
(1) To issue a Water Adequacy Determination under this section, the Director must find that the 

application and associated materials establish that:  
(a) The quality of the proposed potable water supply will be sufficient for build-out of the 

proposed development by: 
1. providing potable water to the development of a quality that meets or exceeds all 

state and federal water quality standards;  
2. providing potable water to the development of a quality equal to or better than 

the quality of potable water provided by the City of Fort Collins as measured by 
appropriate water quality aspects ; and  

3. establishing and maintaining a water supply entity that has the technical expertise 
and resources to maintain the quality of the water supply for the lifetime of the 
development. 

(b) The quantity of the proposed potable water supply will be sufficient for build-out of 
the proposed development by:  
1. relying upon a renewable and/or sustainable physical supply of water, that takes 

into account any impacts if multiple users have rights to use water from a single 
source, such as an aquifer;  

2. having ability to acquire the water rights or water contracts that provide a 
permanent firm yield equal to or greater than the maximum assumed demand in 
all hydrological conditions, including a modeled one-in-fifty year drought, when 
taking into consideration reasonable transit and other losses and all applicable 
obligations, including augmentation requirements and return flow obligations; 
and  

3. for lands to be served by tributary groundwater, establishing that the plan for 
augmentation will operate to provide a permanent firm yield equal to or greater 
than the maximum assumed demand in all hydrological conditions, including a 
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modeled one-in-fifty year drought, when taking into consideration reasonable 
losses and all applicable obligations, including augmentation requirements and 
return flow obligations for the lifetime of the development. 

(c) The dependability of the proposed potable water supply will be sufficient for build-out 
of the proposed development by:  
1. establishing that the water supply system includes sufficient redundancy equal to 

or better than the redundancy of the City of Fort Collins system;  
2. if the water supply system includes a water treatment facility,  demonstrate how 

the facility operators will ensure they have the technical expertise and resources 
to operate the treatment facility dependably and sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products. ;  

3. establishing that the water supply system can operate during water supply 
shortages and emergencies, including infrastructure issues, natural disasters, and 
long-term climate change; and 

4. establishing and maintaining a water supply entity that can oversee and maintain 
the water supply system for the lifetime of the development. 

(d) The availability of the proposed potable water supply will be sufficient for build-out of 
the proposed development by:  

1. establishing the applicant has the necessary property rights and resources to build 
and operate the proposed water supply system;  

2. for lands to be served by tributary groundwater, establishing that the proposed use 
of the tributary groundwater is sustainable with evidence of assured supply for the 
lifetime of the development; and 

3. for lands within the water service area of an Established Potable Water Supply 
Entity Provider, establishing that: if required by a Colorado statute or any applicable 
rule or regulation, the lands to be served by the Other Potable Water Supply Entities 
have been removed from the water service area of the an Established Potable 
Water Supply Entity; or the Established Water Supply Entity consents to the 
proposed service by the Other Potable Water Supply Entity. 

(D) Modification of Standards. If a Potable Water Supply Entity cannot meet the Fort Collins 
Utility Standards set forth above, then they may seek a modification of standards pursuant 
to Division 2.8 with the Director as the designated decision maker. In addition to the 
standards set forth in Section 2.8.2(H), the Director must find that the modified standard is 
comparable to an existing standard already being employed by another Established Potable 
Water Entity. The Director’s decision regarding a requested modification of standards is not 
subject to appeal pursuant to the Land Use Code or Code of the City of Fort Collins. 

(E) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants.  The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application. 
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(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant: 
acquiring the required water right decrees and water contracts for the water supply 
system; and/or completing construction of all infrastructure for the water supply 
system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins.  

(4) The Director shall require a disclosure, recorded by the Larimer County Clerk, to be 
provided at the time of all property sales or transfers that the water supply for this 
development is being provided by the approved entity.  
 

Section 3.12.6 - Procedures and Standards for Water Adequacy Determinations: Non-Potable Water 
Supply Entities 

 
(A) Application Requirements for Non-Potable Water Supplies.  Applications for a Water Adequacy 

Determination for all or portions of a development to be served with untreated water shall 
include the following:  
(1) Summary document linking the information to the standard of review; and  
(2) Report including information required under Section 29-20-304(1), C.R.S.:  

(a) An estimate of the water supply requirements for the proposed development 
through build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This description must include water quality test results and 
results of an analysis investigating any limitations of use due to poor quality; 

(c) A description of the water rights either owned or planned for acquisition, contracts, 
and/or IGAs required for the proposed water supply; 

(d) An estimate of the amount of water yield projected from each proposed water 
supply source under various hydrologic conditions. For surface water sources, this 
should include results of an analysis of historical temporal availability of the 
proposed supplies throughout the year, annual volumetric yield, and the frequency 
and flow rate of deliveries. For groundwater sources, this should include 
descriptions of the decreed place of use, flow rate, and annual volumetric limits, 
and their temporal availability of the proposed supplies throughout the year based 
on augmentation requirements; 

(e) Water conservation measures, if any, that may be implemented within the 
development; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 
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(g) Description of all water conservation measures to be applied in the development 
and how they would be enforced and effectuated. At a minimum, smart controllers 
and flow meters are required per the development code;  

(3) Financial documentation showing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity.  

(4) A narrative describing how the entity plans to ensure compliance equal to or better than 
City water conservation requirements including those outlined in Division 3.2. 

(5) Approval documentation from other regulatory agencies, including the Established Potable 
Water Supply Entity whose service area contains the proposed non-potable system. 

(6) Such other information as may be required by the Director. 
(B) Review of Application.  

(1) Agreement on Costs.  Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 
to assist the Director’s review.  No Water Adequacy Determination shall be issued unless 
and until all such costs have been paid to the City. The fee assessed by the City shall not 
exceed the cost of the review and administration of the review process. 

(2) Review.   
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection.  The length of the 
Director’s review shall be based on the complexity of the application, the proposed 
water supply, and proposed water supply system.   

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required for the Director’s review.   

(c) Applications for Water Adequacy Determinations for Non-potable systems shall be 
submitted at the same time as Development Construction Permit for review. 

(C) Approval Standards.  
(1) To issue a Water Adequacy Determination under this section, the Director must find 

that the application and associated materials establish that:  
(a) The quality of the proposed non-potable water supply will be sufficient for 

build-out of the proposed development by:  
1. providing non-potable water to the development of a quality sufficient to 

meet all planned landscape needs and other intended non-potable water 
uses shown in the approved landscape or utility plans;  

(b) The quantity of the proposed non-potable water supply will be sufficient for 
build-out of the proposed development by:  
1. relying upon a renewable and/or sustainable physical supply of water;  
2. having water rights or water contracts that provide a permanent firm 

yield equal to or greater than the maximum daily water requirement 
(accounting for typical conveyance and irrigation and other inefficiencies) 
in all under various hydrological conditions, including a modeled one-in-
fifty year drought, when taking into consideration all applicable 
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obligations, including augmentation requirements and return flow 
obligations; and  

3. for lands to be served by tributary groundwater, establishing that the plan 
for augmentation will operate to provide a permanent firm yield equal to 
or greater than the maximum assumed demand in all under various 
hydrological conditions, including a modeled one-in-fifty year drought, 
when taking into consideration all applicable obligations, including 
augmentation requirements and return flow obligations. 

(c) The dependability of the proposed non-potable water supply will be sufficient 
for build-out of the proposed development by:  
1. if the non-potable water supply system includes treatment, establishing 

that the treatment can and will operate sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products;  

2. establishing and maintaining a water supply entity that has the technical 
expertise and resources to oversee and maintain the non-potable water 
supply system. 

(d) The availability of the proposed water supply will be sufficient for build-out of 
the proposed development by:  
1. establishing the applicant has the necessary property rights and resources 

to build and operate the proposed non-potable water supply system;  
2. for lands to be served by tributary groundwater, establishing that the 

proposed use of the tributary groundwater is sustainable with evidence of 
assured supply for the lifetime of the development. 

(D) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants.  The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application.  

(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant 
acquiring the required water right decrees for the water rights system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins.  

 

 

Water Adequacy Determination Definitions to Place in LUC Art. 5 

Adequate shall mean a water supply that will be sufficient for build-out of the proposed 
development in terms of quality, quantity, dependability, and availability to provide a supply 
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of water for the lifetime of the type of development proposed, and may include reasonable 
conservation measures and water demand management measures to account for hydrologic 
variability. 

Established Potable Water Supply Entities shall mean the City of Fort Collins, the East 
Larimer County Water District, the Fort Collins-Loveland Water District, the Sunset Water 
District, and the West Fort Collins Water District. 

Non-Potable Water shall mean water that has not been treated to state and federal 
standards safe for human consumption, but can be placed to beneficial uses, including 
irrigation, dust suppression, toilet and urinal flushing, or make-up water for mechanical 
equipment. 

Non-Potable Water Supply Entities shall mean the water supply entities, either Established 
Potable Water Supply Entities or other water supply entities that provide water that does 
not meet the state and federal standards for human consumption to developments for the 
beneficial uses of Non-Potable Water. 

Other Potable Water Supply Entities shall mean the water supply entities other than the 
Established Potable Water Supply Entities that provide potable water service, including new 
proposed water supplies. 

Potable water, shall mean water, also known as drinking water, that is treated to levels 
which meet state and federal standards for human consumption. 

Water Adequacy Determination shall mean a determination whether the proposed water 
supply for a development is adequate. 

Water supply entity shall mean a municipality, county, special district, water conservancy 
district, water conservation district, water authority, or other public or private water supply 
entity that, at the time of the application, or within three years of application, supplies, 
distributes, or otherwise provides water at retail. 

Water supply system shall mean all infrastructure planned or used to divert and deliver 
water to a development. 
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Division 3.12 - Water Adequacy Determinations  

Section 3.12.1 - Purpose.  
 
The general purpose of this Division is to establish the standards and procedures by which the adequacy 
of proposed water supplies for development are reviewed and determined pursuant to Section 29-20-
301, et seq., C.R.S. The specific purposes are to: 

 
(A) Fulfill the Colorado Revised Statutes Section 29-20-303(1) requirement that the City “shall not 

approve an application for a development permit unless it determines in its sole discretion, after 
considering the application and all of the information provided, that the applicant has 
satisfactorily demonstrated that the proposed water supply will be adequate.” 

(B) Protect public health, safety, and welfare by ensuring that the water supplies for developments 
are adequate; 

(C) Ensure that growth and development in the City occur in a planned and coordinated manner;  
(D) Ensure that the City is provided with reliable information concerning the adequacy of 

developments’ proposed water supplies to inform the City, in the exercise of its discretion, in 
the approval of development applications and permits; 

(E) Promote safe, efficient, and economic use of public resources in developing and providing 
water; 

(F) Ensure City participation in the review and approval of development plans that pass through 
and impact City residents, businesses, neighborhoods, property owners, and resources. 
 

Section 3.12.2 - Applicability. 
 
This Division shall apply to all development, or redevelopment, that requires new, expanded, or 
increased water use, whether potable or non-potable, within the incorporated municipal boundaries of 
the City. No such development or redevelopment shall be approved and allowed to proceed unless the 
Director has determined that the proposed water supply for the development or redevelopment is 
adequate. 

 
Section 3.12.3 Application. 

 
(A) An applicant seeking a water adequacy determination shall file an application with the Director 

pursuant to this Division at the same time as submitting an application for Final Plan or Basic 
Development Review, as outlined in Divisions 2.5 and 2.18, unless the application timing is 
altered pursuant to any of the following:  
(1) The Director may defer the timing of an application for a water adequacy determination for 

potable water until submittal with a Development Construction Permit (Division 2.6); 
(2) The Director may defer the timing of an application for a water adequacy determination for 

potable water until submittal with a Building permit (Division 2.7), if the provider is an 
Established Potable Water Supply Entity; or 

(3) Applications for Water Adequacy Determinations for non-potable systems shall be 
submitted at the same time as Development Construction Permit for review, as outlined in 
Division 2.6.   
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(B) The applicant shall file separate applications for Water Adequacy Determinations for each 
portion of the development served by different water supply entities or water supply systems.  
The Director shall have the discretion to determine whether separate applications are required. 
Subsequent sections in this Division provide distinctions in the evaluation process for 
Established Potable Water Supply Entities, Other Potable Water Supply Entities, and Non-
Potable Water Supply Entities. 

(C) Material Changes. The City shall make a Water Adequacy Determination only once for each 
portion of a development served by different potable or non-potable water supply entities or 
water supply systems during the development review process unless the water demands or 
supply of the portion of the development for which approval is sought  are materially changed. 
The Director shall determine whether changes to the water demands or supply for any 
development or redevelopment are material and require a water adequacy determination. The 
Director’s determination is not subject to appeal pursuant to the Land Use Code or Code of the 
City of Fort Collins. 
  
 
 

Section 3.12.4 - Procedures and Standards for Water Adequacy Determinations: Established Potable 
Water Supply Entities 

 
(A) Application Requirements. 

(1) Requests for a Water Adequacy Determination for all or portions of a development to be 
served with potable water by an Established Potable Water Supply Entity shall be in a form 
as required by the Director.  Such requests shall include the following:  

(1) Identification of the portions of a development to be served with potable water by the 
Established Potable Water Supply Entity; and  

(2) A letter prepared by the Established Potable Water Supply Entity’s  by a registered 
professional engineer or by a water supply expert from the Established Potable Water 
Supply Entity stating: 
(i)  the Established Potable Water Supply Entity’s its ability to provide an adequate 
water supply for the proposed development and;. 

(2)(3)  (ii)  A letter prepared by a water supply expert from the Established 
Potable Water Supply Entity stating it is willing to commit to provide an adequate 
water supply for the proposed development, including any  and the conditions of the 
commitment. under which it will commit to serving the development. 

(2) The Requests under this section shall also include a letter as described in subsection (21), 
shall also include the following: unless exempted pursuant to subsection ((2) or (3), or both).   

(a) A letter prepared by a registered professional engineer or by a water supply expert 
from the Established Potable Water Supply Entity stating: 
1. An estimate of the water supply requirements for the proposed development 

through build-out conditions; 
2. A description of the physical source of water supply that will be used to serve the 

proposed development. If the proposed source includes groundwater, this 
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description must include water quality test results and results of an analysis into 
the potential impact on water treatment processes or the quality of delivered 
potable water; 

3. An estimate of the amount of water yield projected from the proposed water 
supply under various hydrologic conditions including long term variability and 
future climate risk;  

4. Water conservation measures, if any, that may be implemented within the 
proposed development; 

5. Water demand management measures, if any, that may be implemented to 
address hydrologic variations; 

6. Results from analyses performed demonstrating the ability for the proposed 
water supply to meet demands of the proposed development under various in all 
hydrologic conditions; and 

7. Such other information as may be required by the Director in order to determine 
whether the proposed water supply will be adequate. 

(b) The letter described in subsection (1) shall not be required if the Established Potable 
Water Supply Entity has a water supply plan that: 
1. Has been reviewed and updated, if appropriate, within the previous ten years by 

the governing board of the Established Potable Water Supply Entity; 
2. Has a minimum twenty-year planning horizon; 
3. Lists the water conservation measures, if any, that may be implemented within 

the service area;  
4. Lists the water demand management measures, if any, that may be implemented 

within the development;  
5. Includes a general description of the water supply entity's water obligations; 
6. Includes a general description of the water supply entity's water supplies; 
7. Includes an estimate of the water supply requirements of the proposed 

development through build-out conditions and demonstrates the entity’s water 
supplies can meet these demands; and  

8. Has been reviewed by City Council and is on file with the City’s Community 
Development and Neighborhood Services Department. The Director may defer 
the Council review requirement until such time as the Established Potable Water 
Supply Entity updates their existing water supply plan. 

 
(B) Review of Application. The Director shall promptly review the application and associated 

materials concurrently with the required Final Plan, Basic Development Review, 
Development Construction Permit, or Building Permit application.   

(C) Approval Standards. 

To issue a Water Adequacy Determination under this section, the Director must find that:  

(1) The statements in the application and associated materials are complete, correct, and 
reliable; and 

(2) The applicant provider submitted appropriate documentation establishing that the 
applicant is y are in compliance with all applicable regulations.  
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(D) Decision. The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and those decisions shall become 
part of the plan set for the associated development application, if approved. The Director’s 
decision is not subject to appeal pursuant to the Land Use Code or Code of the City of Fort 
Collins. 

 

Section 3.12.5 - Procedures and Standards for Water Adequacy Determinations: Other Potable Water 
Supply Entities 

 
(A) Application Requirements for Other Potable Water Supply Entities.  Applications for a Water 

Adequacy Determination for all or portions of a development to be served with potable water 
by Other Potable Water Supply Entities shall be in a form as required by the Director.  Such 
applications shall include the following:  
(1) A summary document linking the information to the standard of review; and  
(2) Report including information required under Section 29-20-304(1), C.R.S.:  

(a) An estimate of the water supply requirements for the proposed development through 
build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This should include water quality test results and proposed 
methods of water treatment from a registered professional engineer; 

(c) A description of the water rights either owned or planned for acquisition required for 
proposed water supply; 

(d) An estimate of the amount of water yield projected from the proposed water supply 
under various hydrologic conditions; 

(e) Water conservation measures that may be implemented within the development 
including how the entity plans to ensure compliance equal to or better than City water 
conservation requirements including those outlined in Division 3.2; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 

(g) Description of all water conservation measures to be applied in the development and 
how they would be enforced and effectuated. 

(3) Financial documentation establishing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity.  

(4) A fee assessment describing the proposed water rates and fees for the new system and how 
those fees compare with those charged by the Established Potable Water Supply Entities. 
This assessment should include consideration of any metro district, HOA, or other taxes or 
fees that are also uniquely applicable to the proposed development. 

(5) Approval documentation from other regulatory agencies such as CDPHE. 
(6) Detailed information on any proposed water treatment processes as well as how any waste 

products created from the treatment process will be properly disposed. 
(7) Such other information as may be required by the Director in order to determine whether 

the proposed water supply will be adequate. 
(B) Review of Application.  
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(1) Agreement on Costs.  Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 
to assist the Director’s review. No Water Adequacy Determination shall be issued unless and 
until all such costs have been paid to the City. The fee assessed by the City shall not exceed 
the cost of the review and administration of the review process. 

(2) Review.   
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection.  The time needed 
for the Director’s review shall be based on the complexity of the application, the 
proposed water supply, and proposed water supply system.   

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required to review and ensure compliance with all review criteria.   

(c) The review will be completed concurrently with the required Final Plan, Basic 
Development Review, Development Construction Permit, or any plan amendments as 
specified in Section 3.12.3.  

(C) Approval Standards. 
(1) To issue a Water Adequacy Determination under this section, the Director must find that the 

application and associated materials establish that:  
(a) The quality of the proposed potable water supply will be sufficient for build-out of the 

proposed development by: 
1. providing potable water to the development of a quality that meets or exceeds all 

state and federal water quality standards;  
2. providing potable water to the development of a quality equal to or better than 

the quality of potable water provided by the City of Fort Collins as measured by 
appropriate water quality aspects ; and  

3. establishing and maintaining a water supply entity that has the technical expertise 
and resources to maintain the quality of the water supply for the lifetime of the 
development. 

(b) The quantity of the proposed potable water supply will be sufficient for build-out of 
the proposed development by:  
1. relying upon a renewable and/or sustainable physical supply of water, that takes 

into account any impacts if multiple users have rights to use water from a single 
source, such as an aquifer;  

2. having ability to acquire the water rights or water contracts that provide a 
permanent firm yield equal to or greater than the maximum assumed demand in 
all hydrological conditions, including a modeled one-in-fifty year drought, when 
taking into consideration reasonable transit and other losses and all applicable 
obligations, including augmentation requirements and return flow obligations; 
and  

3. for lands to be served by tributary groundwater, establishing that the plan for 
augmentation will operate to provide a permanent firm yield equal to or greater 
than the maximum assumed demand in all hydrological conditions, including a 
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modeled one-in-fifty year drought, when taking into consideration reasonable 
losses and all applicable obligations, including augmentation requirements and 
return flow obligations for the lifetime of the development. 

(c) The dependability of the proposed potable water supply will be sufficient for build-out 
of the proposed development by:  
1. establishing that the water supply system includes sufficient redundancy equal to 

or better than the redundancy of the City of Fort Collins system;  
2. if the water supply system includes a water treatment facility,  demonstrate how 

the facility operators will ensure they have the technical expertise and resources 
to operate the treatment facility dependably and sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products. ;  

3. establishing that the water supply system can operate during water supply 
shortages and emergencies, including infrastructure issues, natural disasters, and 
long-term climate change; and 

4. establishing and maintaining a water supply entity that can oversee and maintain 
the water supply system for the lifetime of the development. 

(d) The availability of the proposed potable water supply will be sufficient for build-out of 
the proposed development by:  

1. establishing the applicant has the necessary property rights and resources to build 
and operate the proposed water supply system;  

2. for lands to be served by tributary groundwater, establishing that the proposed use 
of the tributary groundwater is sustainable with evidence of assured supply for the 
lifetime of the development; and 

3. for lands within the water service area of an Established Potable Water Supply 
Entity Provider, establishing that: if required by a Colorado statute or any applicable 
rule or regulation, the lands to be served by the Other Potable Water Supply Entities 
have been removed from the water service area of the an Established Potable 
Water Supply Entity; or the Established Water Supply Entity consents to the 
proposed service by the Other Potable Water Supply Entity. 

(D) Modification of Standards. If a Potable Water Supply Entity cannot meet the Fort Collins 
Utility Standards set forth above, then they may seek a modification of standards pursuant 
to Division 2.8 with the Director as the designated decision maker. In addition to the 
standards set forth in Section 2.8.2(H), the Director must find that the modified standard is 
comparable to an existing standard already being employed by another Established Potable 
Water Entity. The Director’s decision regarding a requested modification of standards is not 
subject to appeal pursuant to the Land Use Code or Code of the City of Fort Collins. 

(E) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants.  The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application. 
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(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant: 
acquiring the required water right decrees and water contracts for the water supply 
system; and/or completing construction of all infrastructure for the water supply 
system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins.  

(4) The Director shall require a disclosure, recorded by the Larimer County Clerk, to be 
provided at the time of all property sales or transfers that the water supply for this 
development is being provided by the approved entity.  
 

Section 3.12.6 - Procedures and Standards for Water Adequacy Determinations: Non-Potable Water 
Supply Entities 

 
(A) Application Requirements for Non-Potable Water Supplies.  Applications for a Water Adequacy 

Determination for all or portions of a development to be served with untreated water shall 
include the following:  
(1) Summary document linking the information to the standard of review; and  
(2) Report including information required under Section 29-20-304(1), C.R.S.:  

(a) An estimate of the water supply requirements for the proposed development 
through build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This description must include water quality test results and 
results of an analysis investigating any limitations of use due to poor quality; 

(c) A description of the water rights either owned or planned for acquisition, contracts, 
and/or IGAs required for the proposed water supply; 

(d) An estimate of the amount of water yield projected from each proposed water 
supply source under various hydrologic conditions. For surface water sources, this 
should include results of an analysis of historical temporal availability of the 
proposed supplies throughout the year, annual volumetric yield, and the frequency 
and flow rate of deliveries. For groundwater sources, this should include 
descriptions of the decreed place of use, flow rate, and annual volumetric limits, 
and their temporal availability of the proposed supplies throughout the year based 
on augmentation requirements; 

(e) Water conservation measures, if any, that may be implemented within the 
development; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 
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(g) Description of all water conservation measures to be applied in the development 
and how they would be enforced and effectuated. At a minimum, smart controllers 
and flow meters are required per the development code;  

(3) Financial documentation showing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity.  

(4) A narrative describing how the entity plans to ensure compliance equal to or better than 
City water conservation requirements including those outlined in Division 3.2. 

(5) Approval documentation from other regulatory agencies, including the Established Potable 
Water Supply Entity whose service area contains the proposed non-potable system. 

(6) Such other information as may be required by the Director. 
(B) Review of Application.  

(1) Agreement on Costs.  Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 
to assist the Director’s review.  No Water Adequacy Determination shall be issued unless 
and until all such costs have been paid to the City. The fee assessed by the City shall not 
exceed the cost of the review and administration of the review process. 

(2) Review.   
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection.  The length of the 
Director’s review shall be based on the complexity of the application, the proposed 
water supply, and proposed water supply system.   

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required for the Director’s review.   

(c) Applications for Water Adequacy Determinations for Non-potable systems shall be 
submitted at the same time as Development Construction Permit for review. 

(C) Approval Standards.  
(1) To issue a Water Adequacy Determination under this section, the Director must find 

that the application and associated materials establish that:  
(a) The quality of the proposed non-potable water supply will be sufficient for 

build-out of the proposed development by:  
1. providing non-potable water to the development of a quality sufficient to 

meet all planned landscape needs and other intended non-potable water 
uses shown in the approved landscape or utility plans;  

(b) The quantity of the proposed non-potable water supply will be sufficient for 
build-out of the proposed development by:  
1. relying upon a renewable and/or sustainable physical supply of water;  
2. having water rights or water contracts that provide a permanent firm 

yield equal to or greater than the maximum daily water requirement 
(accounting for typical conveyance and irrigation and other inefficiencies) 
in all under various hydrological conditions, including a modeled one-in-
fifty year drought, when taking into consideration all applicable 

Commented [MS20]: ELCO has its own assessment and 
approval process for developments seeking to use a non-
potable supply for SF residential lot irrigation. How will the 
timing of this new City review align with the ELCO process? 

Commented [MS21]: What if the findings of ELCO and 
the Director don’t align?  ELCO will not grant a developer a 
reduced raw water and plant investment fee requirement if 
the City approves a non-potable supply and ELCO does not.  
What if the reverse is true? 
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obligations, including augmentation requirements and return flow 
obligations; and  

3. for lands to be served by tributary groundwater, establishing that the plan 
for augmentation will operate to provide a permanent firm yield equal to 
or greater than the maximum assumed demand in all under various 
hydrological conditions, including a modeled one-in-fifty year drought, 
when taking into consideration all applicable obligations, including 
augmentation requirements and return flow obligations. 

(c) The dependability of the proposed non-potable water supply will be sufficient 
for build-out of the proposed development by:  
1. if the non-potable water supply system includes treatment, establishing 

that the treatment can and will operate sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products;  

2. establishing and maintaining a water supply entity that has the technical 
expertise and resources to oversee and maintain the non-potable water 
supply system. 

(d) The availability of the proposed water supply will be sufficient for build-out of 
the proposed development by:  
1. establishing the applicant has the necessary property rights and resources 

to build and operate the proposed non-potable water supply system;  
2. for lands to be served by tributary groundwater, establishing that the 

proposed use of the tributary groundwater is sustainable with evidence of 
assured supply for the lifetime of the development. 

(D) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants.  The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application.  

(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant 
acquiring the required water right decrees for the water rights system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins.  

 

 

Water Adequacy Determination Definitions to Place in LUC Art. 5 

Adequate shall mean a water supply that will be sufficient for build-out of the proposed 
development in terms of quality, quantity, dependability, and availability to provide a supply 

Commented [RR23]: Non-potable water supply is defined 
as a supply without treatment below.pi 
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requirements imposed by an Established Potable Water 
Supply Entity for the providing of water service by such 
Established Potable Water Supply Entity.   
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of water for the lifetime of the type of development proposed, and may include reasonable 
conservation measures and water demand management measures to account for hydrologic 
variability. 

Established Potable Water Supply Entities shall mean the City of Fort Collins, the East 
Larimer County Water District, the Fort Collins-Loveland Water District, the Sunset Water 
District, and the West Fort Collins Water District. 

Non-Potable Water shall mean water that has not been treated to state and federal 
standards safe for human consumption, but can be placed to beneficial uses, including 
irrigation, dust suppression, toilet and urinal flushing, or make-up water for mechanical 
equipment. 

Non-Potable Water Supply Entities shall mean the water supply entities, either Established 
Potable Water Supply Entities or other water supply entities that provide water that does 
not meet the state and federal standards for human consumption to developments for the 
beneficial uses of Non-Potable Water. 

Other Potable Water Supply Entities shall mean the water supply entities other than the 
Established Potable Water Supply Entities that provide potable water service, including new 
proposed water supplies. 

Potable water, shall mean water, also known as drinking water, that is treated to levels 
which meet state and federal standards for human consumption. 

Water Adequacy Determination shall mean a determination whether the proposed water 
supply for a development is adequate. 

Water supply entity shall mean a municipality, county, special district, water conservancy 
district, water conservation district, water authority, or other public or private water supply 
entity that, at the time of the application, or within three years of application, supplies, 
distributes, or otherwise provides water at retail. 

Water supply system shall mean all infrastructure planned or used to divert and deliver 
water to a development. 

 

 

 

  

Commented [ELEMENT25]: How is this defined?  
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Division 3.12 - Water Adequacy Determinations 

Section 3.12.1 - Purpose.  

The general purpose of this Division is to establish the standards and procedures by which the adequacy 
of proposed water supplies for development are reviewed and determined pursuant to Section 29-20-
301, et seq., C.R.S. The specific purposes are to: 

(A) Fulfill the Colorado Revised Statutes Section 29-20-303(1) requirement that the City “shall not
approve an application for a development permit unless it determines in its sole discretion, after
considering the application and all of the information provided, that the applicant has
satisfactorily demonstrated that the proposed water supply will be adequate.”

(B) Protect public health, safety, and welfare by ensuring that the water supplies for developments
are adequate;

(C) Ensure that growth and development in the City occur in a planned and coordinated manner;
(D) Ensure that the City is provided with reliable information concerning the adequacy of

developments’ proposed water supplies to inform the City, in the exercise of its discretion, in
the approval of development applications and permits;

(E) Promote safe, efficient, and economic use of public resources in developing and providing
water;

(F) Ensure City participation in the review and approval of development plans that pass through
and impact City residents, businesses, neighborhoods, property owners, and resources.

Section 3.12.2 - Applicability. 

This Division shall apply to all development, or redevelopment, that requires new, expanded, or 
increased water use, whether potable or non-potable, within the incorporated municipal boundaries of 
the City. No such development or redevelopment shall be approved and allowed to proceed unless the 
Director has determined that the proposed water supply for the development or redevelopment is 
adequate. 

Section 3.12.3 Application. 

(A) An applicant seeking a water adequacy determination shall file an application with the Director
pursuant to this Division at the same time as submitting an application for Final Plan or Basic
Development Review, as outlined in Divisions 2.5 and 2.18, unless the application timing is
altered pursuant to any of the following:
(1) The Director may defer the timing of an application for a water adequacy determination for

potable water until submittal with a Development Construction Permit (Division 2.6);
(2) The Director may defer the timing of an application for a water adequacy determination for

potable water until submittal with a Building permit (Division 2.7), if the provider is an
Established Potable Water Supply Entity; or

(3) Applications for Water Adequacy Determinations for non-potable systems shall be
submitted at the same time as Development Construction Permit for review, as outlined in
Division 2.6.

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1

Mike Scheid
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(B) The applicant shall file separate applications for Water Adequacy Determinations for each 
portion of the development served by different water supply entities or water supply systems.  
The Director shall have the discretion to determine whether separate applications are required. 
Subsequent sections in this Division provide distinctions in the evaluation process for 
Established Potable Water Supply Entities, Other Potable Water Supply Entities, and Non-
Potable Water Supply Entities. 

(C) Material Changes. The City shall make a Water Adequacy Determination only once for each 
portion of a development served by different potable or non-potable water supply entities or 
water supply systems during the development review process unless the water demands or 
supply of the portion of the development for which approval is sought  are materially changed. 
The Director shall determine whether changes to the water demands or supply for any 
development or redevelopment are material and require a water adequacy determination. The 
Director’s determination is not subject to appeal pursuant to the Land Use Code or Code of the 
City of Fort Collins. 
  
 
 

Section 3.12.4 - Procedures and Standards for Water Adequacy Determinations: Established Potable 
Water Supply Entities 

 
(A) Application Requirements. 

(1) Requests for a Water Adequacy Determination for all or portions of a development to be 
served with potable water by an Established Potable Water Supply Entity shall be in a form 
as required by the Director.  Such requests shall include the following:  

(1) Identification of the portions of a development to be served with potable water by the 
Established Potable Water Supply Entity; and  

(2) A letter prepared by the Established Potable Water Supply Entity’s registered 
professional engineer or water supply expert stating: 
(i) the Established Potable Water Supply Entity’s ability to provide an adequate water 
supply for the proposed development and; 

(3)  (ii)  the Established Potable Water Supply Entity is willing to commit to provide 
an adequate water supply for the proposed development, including any conditions of 
the commitment.  

(2) The letter described in subsection (2), shall also include the following:    
(a)  

1. An estimate of the water supply requirements for the proposed development 
through build-out conditions; 

2. A description of the physical source of water supply that will be used to serve the 
proposed development. If the proposed source includes groundwater, this 
description must include water quality test results and results of an analysis into 
the potential impact on water treatment processes or the quality of delivered 
potable water; 

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1
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3. An estimate of the amount of water yield projected from the proposed water 
supply under various hydrologic conditions including long term variability and 
future climate risk;  

4. Water conservation measures, if any, that may be implemented within the 
proposed development; 

5. Water demand management measures, if any, that may be implemented to 
address hydrologic variations; 

6. Results from analyses performed demonstrating the ability for the proposed 
water supply to meet demands of the proposed development under various 
hydrologic conditions; and 

7. Such other information as may be required by the Director in order to determine 
whether the proposed water supply will be adequate. 

(b) The letter described in subsection (1) shall not be required if the Established Potable 
Water Supply Entity has a water supply plan that: 
1. Has been reviewed and updated, if appropriate, within the previous ten years by 

the governing board of the Established Potable Water Supply Entity; 
2. Has a minimum twenty-year planning horizon; 
3. Lists the water conservation measures, if any, that may be implemented within 

the service area;  
4. Lists the water demand management measures, if any, that may be implemented 

within the development;  
5. Includes a general description of the water supply entity's water obligations; 
6. Includes a general description of the water supply entity's water supplies; 
7. Includes an estimate of the water supply requirements of the proposed 

development through build-out conditions and demonstrates the entity’s water 
supplies can meet these demands; and  

8. Has been reviewed by City Council and is on file with the City’s Community 
Development and Neighborhood Services Department. The Director may defer 
the Council review requirement until such time as the Established Potable Water 
Supply Entity updates their existing water supply plan. 

 
(B) Review of Application. The Director shall promptly review the application and associated 

materials concurrently with the required Final Plan, Basic Development Review, 
Development Construction Permit, or Building Permit application.   

(C) Approval Standards. 

To issue a Water Adequacy Determination under this section, the Director must find that:  

(1) The statements in the application and associated materials are complete, correct, and 
reliable; and 

(2) The applicant submitted appropriate documentation establishing that the applicant is in 
compliance with all applicable regulations.  

(D) Decision. The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and those decisions shall become 
part of the plan set for the associated development application, if approved. The Director’s 

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1
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Does “the proposed water supply” refer to all rights including a portfolio of water supplies (water rights, contracts, IGAs) and operational systems (storage, water system integration) that are used to meet demands under variable hydrology or the certain dedication requirement to get a service commitment?  ELCO interprets this to be the total water supply, including the water dedicated for the subject development, that the EPWSE has available in average and dry years to meet the total water demand for the uses of the subject development and prior customers.  Is that correct?
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Although this language is copied from the statute, is “demand management” different from conservation in (A)(2)(a)5. above?  Does demand management refer to demand-side drought mitigation? Will FC use this information or is the requirement just because the requirement is listed in the statute?  How is this information used by FC? 
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Mike Scheid
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The change assumes the applicant is intended.  If this provision is intended to address the Established Potable Water Supply Entity, the referenced regulations need to be identified and included in the letter or plan provided by the Established Water Supply Entity.
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29-20-305 adds the requirement: "Whether the applicant has paid to a water supply entity a fee or charge for the purpose of acquiring water for or expanding or constructing the infrastructure to serve the proposed development."  I suggest adding a (3) that states the applicant has satisfied all conditions required for the Established Potable Water Service Entity to provide potable water service to the Project as provided in any letter of an Established Potable Water Service Entity submitted by the applicant or any conditions provided in any water supply plan of an Established Potable Water Service Entity on file with the City's Community Development and Neighborhood Service Department.    

The statute contemplates that a commitment to serve letter is not required if there is a plan.  Therefore, if there are conditions to serve, those will need to be included in the plan.  And the Director should confirm all conditions are satisfied, which could be by a letter from the Water Service Provider Entity.  
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decision is not subject to appeal pursuant to the Land Use Code or Code of the City of Fort 
Collins. 

 

Section 3.12.5 - Procedures and Standards for Water Adequacy Determinations: Other Potable Water 
Supply Entities 

 
(A) Application Requirements for Other Potable Water Supply Entities.  Applications for a Water 

Adequacy Determination for all or portions of a development to be served with potable water 
by Other Potable Water Supply Entities shall be in a form as required by the Director.  Such 
applications shall include the following:  
(1) A summary document linking the information to the standard of review; and  
(2) Report including information required under Section 29-20-304(1), C.R.S.:  

(a) An estimate of the water supply requirements for the proposed development through 
build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This should include water quality test results and proposed 
methods of water treatment from a registered professional engineer; 

(c) A description of the water rights either owned or planned for acquisition required for 
proposed water supply; 

(d) An estimate of the amount of water yield projected from the proposed water supply 
under various hydrologic conditions; 

(e) Water conservation measures that may be implemented within the development 
including how the entity plans to ensure compliance equal to or better than City water 
conservation requirements including those outlined in Division 3.2; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 

(g) Description of all water conservation measures to be applied in the development and 
how they would be enforced and effectuated. 

(3) Financial documentation establishing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity.  

(4) A fee assessment describing the proposed water rates and fees for the new system and how 
those fees compare with those charged by the Established Potable Water Supply Entities. 
This assessment should include consideration of any metro district, HOA, or other taxes or 
fees that are also uniquely applicable to the proposed development. 

(5) Approval documentation from other regulatory agencies such as CDPHE. 
(6) Detailed information on any proposed water treatment processes as well as how any waste 

products created from the treatment process will be properly disposed. 
(7) Such other information as may be required by the Director in order to determine whether 

the proposed water supply will be adequate. 
(B) Review of Application.  

(1) Agreement on Costs.  Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1

ELEMENT Water
How can a “planned” acquisition be relied upon for an adequate supply determination? 

Tim Goddard
If any water rights are conditional or not currently acquired, the Director should confirm all conditional or planned rights have been obtained prior to approval. 
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to assist the Director’s review. No Water Adequacy Determination shall be issued unless and 
until all such costs have been paid to the City. The fee assessed by the City shall not exceed 
the cost of the review and administration of the review process. 

(2) Review.   
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection.  The time needed 
for the Director’s review shall be based on the complexity of the application, the 
proposed water supply, and proposed water supply system.   

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required to review and ensure compliance with all review criteria.   

(c) The review will be completed concurrently with the required Final Plan, Basic 
Development Review, Development Construction Permit, or any plan amendments as 
specified in Section 3.12.3.  

(C) Approval Standards. 
(1) To issue a Water Adequacy Determination under this section, the Director must find that the 

application and associated materials establish that:  
(a) The quality of the proposed potable water supply will be sufficient for build-out of the 

proposed development by: 
1. providing potable water to the development of a quality that meets or exceeds all 

state and federal water quality standards;  
2. providing potable water to the development of a quality equal to or better than 

the quality of potable water provided by the City of Fort Collins as measured by 
appropriate water quality aspects ; and  

3. establishing and maintaining a water supply entity that has the technical expertise 
and resources to maintain the quality of the water supply for the lifetime of the 
development. 

(b) The quantity of the proposed potable water supply will be sufficient for build-out of 
the proposed development by:  
1. relying upon a renewable and/or sustainable physical supply of water, that takes 

into account any impacts if multiple users have rights to use water from a single 
source, such as an aquifer;  

2. having ability to acquire the water rights or water contracts that provide a 
permanent firm yield equal to or greater than the maximum assumed demand in 
all hydrological conditions, including a modeled one-in-fifty year drought, when 
taking into consideration reasonable transit and other losses and all applicable 
obligations, including augmentation requirements and return flow obligations; 
and  

3. for lands to be served by tributary groundwater, establishing that the plan for 
augmentation will operate to provide a permanent firm yield equal to or greater 
than the maximum assumed demand in all hydrological conditions, including a 
modeled one-in-fifty year drought, when taking into consideration reasonable 
losses and all applicable obligations, including augmentation requirements and 
return flow obligations for the lifetime of the development. 

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1

Richard Raines
It seems that the developer will say its fine now, but how will you insure it will stay that way over time.

Richard Raines
Can there be a clarification if non-tributary is not considered renewable?

Richard Raines
Should this be own?



6 | P a g e  
 

(c) The dependability of the proposed potable water supply will be sufficient for build-out 
of the proposed development by:  
1. establishing that the water supply system includes sufficient redundancy equal to 

or better than the redundancy of the City of Fort Collins system;  
2. if the water supply system includes a water treatment facility,  demonstrate how 

the facility operators will ensure they have the technical expertise and resources 
to operate the treatment facility dependably and sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products. ;  

3. establishing that the water supply system can operate during water supply 
shortages and emergencies, including infrastructure issues, natural disasters, and 
long-term climate change; and 

4. establishing and maintaining a water supply entity that can oversee and maintain 
the water supply system for the lifetime of the development. 

(d) The availability of the proposed potable water supply will be sufficient for build-out of 
the proposed development by:  

1. establishing the applicant has the necessary property rights and resources to build 
and operate the proposed water supply system;  

2. for lands to be served by tributary groundwater, establishing that the proposed use 
of the tributary groundwater is sustainable with evidence of assured supply for the 
lifetime of the development; and 

3. for lands within the water service area of an Established Potable Water Supply 
Entity, establishing that: if required by a Colorado statute or any applicable rule or 
regulation, the lands to be served by the Other Potable Water Supply Entities have 
been removed from the water service area of the  Established Potable Water Supply 
Entity; or the Established Water Supply Entity consents to the proposed service by 
the Other Potable Water Supply Entity. 

(D) Modification of Standards. If a Potable Water Supply Entity cannot meet the Fort Collins 
Utility Standards set forth above, then they may seek a modification of standards pursuant 
to Division 2.8 with the Director as the designated decision maker. In addition to the 
standards set forth in Section 2.8.2(H), the Director must find that the modified standard is 
comparable to an existing standard already being employed by another Established Potable 
Water Entity. The Director’s decision regarding a requested modification of standards is not 
subject to appeal pursuant to the Land Use Code or Code of the City of Fort Collins. 

(E) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants.  The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application. 

(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1
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entitled to make a Water Adequacy Determinations conditioned upon the applicant: 
acquiring the required water right decrees and water contracts for the water supply 
system; and/or completing construction of all infrastructure for the water supply 
system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins.  

(4) The Director shall require a disclosure, recorded by the Larimer County Clerk, to be 
provided at the time of all property sales or transfers that the water supply for this 
development is being provided by the approved entity.  
 

Section 3.12.6 - Procedures and Standards for Water Adequacy Determinations: Non-Potable Water 
Supply Entities 

 
(A) Application Requirements for Non-Potable Water Supplies.  Applications for a Water Adequacy 

Determination for all or portions of a development to be served with untreated water shall 
include the following:  
(1) Summary document linking the information to the standard of review; and  
(2) Report including information required under Section 29-20-304(1), C.R.S.:  

(a) An estimate of the water supply requirements for the proposed development 
through build-out conditions; 

(b) A description of the physical source of water supply that will be used to serve the 
proposed development. This description must include water quality test results and 
results of an analysis investigating any limitations of use due to poor quality; 

(c) A description of the water rights either owned or planned for acquisition, contracts, 
and/or IGAs required for the proposed water supply; 

(d) An estimate of the amount of water yield projected from each proposed water 
supply source under various hydrologic conditions. For surface water sources, this 
should include results of an analysis of historical temporal availability of the 
proposed supplies throughout the year, annual volumetric yield, and the frequency 
and flow rate of deliveries. For groundwater sources, this should include 
descriptions of the decreed place of use, flow rate, and annual volumetric limits, 
and their temporal availability of the proposed supplies throughout the year based 
on augmentation requirements; 

(e) Water conservation measures, if any, that may be implemented within the 
development; 

(f) Water demand management measures, if any, that may be implemented within the 
development to account for hydrologic variability; and 

(g) Description of all water conservation measures to be applied in the development 
and how they would be enforced and effectuated. At a minimum, smart controllers 
and flow meters are required per the development code;  

(3) Financial documentation showing that the proposed provider is able to create the 
proposed water supply system and maintain it in perpetuity.  

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1
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(4) A narrative describing how the entity plans to ensure compliance equal to or better than 
City water conservation requirements including those outlined in Division 3.2. 

(5) Approval documentation from other regulatory agencies, including the Established Potable 
Water Supply Entity whose service area contains the proposed non-potable system. 

(6) Such other information as may be required by the Director. 
(B) Review of Application.  

(1) Agreement on Costs.  Prior to the City reviewing any application under this section, the 
applicant shall agree in writing to reimburse the City for all costs associated with reviewing 
the application and associated materials, including costs associated with consultants hired 
to assist the Director’s review.  No Water Adequacy Determination shall be issued unless 
and until all such costs have been paid to the City. The fee assessed by the City shall not 
exceed the cost of the review and administration of the review process. 

(2) Review.   
(a) The Director shall review the materials provided by the applicant following the 

completion of the agreement identified in the previous subsection.  The length of the 
Director’s review shall be based on the complexity of the application, the proposed 
water supply, and proposed water supply system.   

(b) Following the submission of the application, the Director shall be entitled to require 
any such additional or supplemental information from the applicant as may be 
required for the Director’s review.   

(c) Applications for Water Adequacy Determinations for Non-potable systems shall be 
submitted at the same time as Development Construction Permit for review. 

(C) Approval Standards.  
(1) To issue a Water Adequacy Determination under this section, the Director must find 

that the application and associated materials establish that:  
(a) The quality of the proposed non-potable water supply will be sufficient for 

build-out of the proposed development by:  
1. providing non-potable water to the development of a quality sufficient to 

meet all planned landscape needs and other intended non-potable water 
uses shown in the approved landscape or utility plans;  

(b) The quantity of the proposed non-potable water supply will be sufficient for 
build-out of the proposed development by:  
1. relying upon a renewable and/or sustainable physical supply of water;  
2. having water rights or water contracts that provide a permanent firm 

yield equal to or greater than the maximum daily water requirement 
(accounting for typical conveyance and irrigation and other inefficiencies) 
under various hydrological conditions, including a modeled one-in-fifty 
year drought, when taking into consideration all applicable obligations, 
including augmentation requirements and return flow obligations; and  

3. for lands to be served by tributary groundwater, establishing that the plan 
for augmentation will operate to provide a permanent firm yield equal to 
or greater than the maximum assumed demand under various 
hydrological conditions, including a modeled one-in-fifty year drought, 

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1

Mike Scheid
�ELCO has its own assessment and approval process for developments seeking to use a non-potable supply for SF residential lot irrigation. How will the timing of this new City review align with the ELCO process?

Mike Scheid
�What if the findings of ELCO and the Director don’t align?  ELCO will not grant a developer a reduced raw water and plant investment fee requirement if the City approves a non-potable supply and ELCO does not.  What if the reverse is true?

Richard Raines
Does this exclude non-tributary groundwater? Can this be clarified?
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when taking into consideration all applicable obligations, including 
augmentation requirements and return flow obligations. 

(c) The dependability of the proposed non-potable water supply will be sufficient 
for build-out of the proposed development by:  
1. if the non-potable water supply system includes treatment, establishing 

that the treatment can and will operate sustainably in a manner that is 
economical, safe, and that does not produce any harmful by-products;  

2. establishing and maintaining a water supply entity that has the technical 
expertise and resources to oversee and maintain the non-potable water 
supply system. 

(d) The availability of the proposed water supply will be sufficient for build-out of 
the proposed development by:  
1. establishing the applicant has the necessary property rights and resources 

to build and operate the proposed non-potable water supply system;  
2. for lands to be served by tributary groundwater, establishing that the 

proposed use of the tributary groundwater is sustainable with evidence of 
assured supply for the lifetime of the development. 

(D) Decision. 
(1) The Director shall make Water Adequacy Determinations, conditional approvals, 

and denials of Water Adequacy Determinations based on the information provided 
by the applicant and developed by the City and any consultants.  The Director shall 
maintain a record of all non-privileged information developed to review the 
proposed water supply and proposed water supply system and that record shall 
become part of the associated development application.  

(2) The Director shall make Water Adequacy Determinations, conditional approvals, 
and denials of Water Adequacy Determinations in writing and include findings made 
under Section (3) Standards. The written determination shall be included in the plan 
set for the associated development application, if approved. The Director shall be 
entitled to make a Water Adequacy Determinations conditioned upon the applicant 
acquiring the required water right decrees for the water rights system. 

(3) The Director’s decision is not subject to appeal pursuant to the Land Use Code or 
Code of the City of Fort Collins.  

 

 

Water Adequacy Determination Definitions to Place in LUC Art. 5 

Adequate shall mean a water supply that will be sufficient for build-out of the proposed 
development in terms of quality, quantity, dependability, and availability to provide a supply 
of water for the lifetime of the type of development proposed, and may include reasonable 
conservation measures and water demand management measures to account for hydrologic 
variability. 

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1

Richard Raines
Non-potable water supply is defined as a supply without treatment below.pi

Tim Goddard
Add, Nothing contained in this Section 3.12.6 shall satisfy or otherwise affect any requirements imposed by an Established Potable Water Supply Entity for the providing of water service by such Established Potable Water Supply Entity.  
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Established Potable Water Supply Entities shall mean the City of Fort Collins, the East 
Larimer County Water District, the Fort Collins-Loveland Water District, the Sunset Water 
District, and the West Fort Collins Water District. 

Non-Potable Water shall mean water that has not been treated to state and federal 
standards safe for human consumption, but can be placed to beneficial uses, including 
irrigation, dust suppression, toilet and urinal flushing, or make-up water for mechanical 
equipment. 

Non-Potable Water Supply Entities shall mean the water supply entities, either Established 
Potable Water Supply Entities or other water supply entities that provide water that does 
not meet the state and federal standards for human consumption to developments for the 
beneficial uses of Non-Potable Water. 

Other Potable Water Supply Entities shall mean the water supply entities other than the 
Established Potable Water Supply Entities that provide potable water service, including new 
proposed water supplies. 

Potable water, shall mean water, also known as drinking water, that is treated to levels 
which meet state and federal standards for human consumption. 

Water Adequacy Determination shall mean a determination whether the proposed water 
supply for a development is adequate. 

Water supply entity shall mean a municipality, county, special district, water conservancy 
district, water conservation district, water authority, or other public or private water supply 
entity that, at the time of the application, or within three years of application, supplies, 
distributes, or otherwise provides water at retail. 

Water supply system shall mean all infrastructure planned or used to divert and deliver 
water to a development. 

 

 

 

  

EAST LARIMER COUNTY WATER DISTRICT, CORRESPONDENCE 1

ELEMENT Water
How is this defined? 

Tim Goddard
Would perpetual supply of water for the type of development proposed express the intent better?
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Patrick McMeekin in Red
Dave Thorpe in Blue
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
Is this different than what is done now?  The initial approval scares me.
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
Sure seems like this feedback should be gathered before going to P&Z

dthorpe
Callout
I agree. The implications of this code are really very significant and we feel there are major problems with this draft code. Those that develop non-pot systems should have been brought into this conversation much earlier than right before P&Z.
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
This is too late.  You could be getting ready to go under construction and find out your non-pot system is not viable

dthorpe
Callout
Design and adequacy are not the same. If the City wants to review adequacy, that should be done before the design process begins or in its very early stages.
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
Water Supplies Entities should be able to approve their own non-pot systems

Patrick McMeekin
Cloud

Patrick McMeekin
Callout
This seems like the City trying to get into ELCO and FCLWD's business

dthorpe
Callout
Should not ELCO or FCLWD be able to make their own determination about their own ability to serve?

Also, if a ditch company operates their own non-pot system, or provides to a development in bulk, that entity should make the determination of their ability to serve. 

dthorpe
Callout
How are these different?

dthorpe
Callout
To be clear, is this section ONLY for potable? Please clarify. 
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
Same comment as above.

dthorpe
Callout
What happens if ELCO or FCLWD miss one of these?

How do these requirements affect them and their daily operations? It cannot be the developer's responsibility to make sure that third party quasi-governmental agencies are in compliance with this section in order for their developments to proceed.  

dthorpe
Callout
Same as above. This is way too late in the process. 
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
Nobody in their right mind should pursue this

dthorpe
Callout
Can this whole code just boil down to this one section? Unless there are problems with existing providers, why include the other sections? Those entities already review non-pot plans to ensure there is adequate non-pot supply before they authorize inside use-only taps.  They also confirm they have potable supply.

dthorpe
Callout
This is really vague. Approvals from CDPHE for what?
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dthorpe
Callout
In in instance such as this, ALL rights should be in-hand before making an application. Proving they can be acquired seems odd and probably too late in the process. 

dthorpe
Callout
In in instance such as this, do you require a letter from the aug plan? That should be required.  



HARTFORD HOMES/BLOOM - CORRESPONDENCE 1

dthorpe
Callout
If a third party were to propose to become its own water district, I would think it would be in the public's interest for the decision maker for a modification to be above the Director. These are reasonable baseline standards. If they cannot be met, it should be elevated in the public process. 
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
This should be controlled by the Water Provider and not the City.  If the system is in the utlities District boundary than yes.

Patrick McMeekin
Cloud

Patrick McMeekin
Callout
This should not be the Cities purview

dthorpe
Callout
Agreed. This creates an opportunity for conflicting standards between COFC and other providers.  

dthorpe
Callout
To what standards is it held, though?

For surface water and reservoir water, this is not a reasonable standard, as the sources of those waters constantly varies for the ditch companies. 

dthorpe
Callout
Is this intended to mean in homes? Or in common areas? 

This whole section is very vague and talks about subjects but doesn't have any specific standards.

dthorpe
Callout
And how is this related to water conservation? It shouldn't be set against anything. If non-pot is viable, it should be encouraged. The non-pot system is separate from low water plants or other landscaping issues. It's only about the source and delivery of raw water. 

dthorpe
Callout
If there is a new, private potable water provider and they also want to deliver non-pot, then this section makes sense. Otherwise, it makes development far more complicated without appearing to address an established problem.
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
2 Approvals

Patrick McMeekin
Cloud

Patrick McMeekin
Callout
Too late

Patrick McMeekin
Cloud

Patrick McMeekin
Callout
ELCO has a different standard

dthorpe
Callout
Agreed. This standard assumes the water provider is also reviewing. What is the public benefit of the City also doing so for ELCO and FCLWD?

dthorpe
Callout
Agreed. For master planned communities, this is an ODP issue. For smaller developments it should be a part of PDP because that's when the water provider already requires this information from the developer. 

dthorpe
Callout
And that's part of our big fear here - multiple standards by different governments reviewing the same thing.  

dthorpe
Callout
We had to do master plan estimates for the whole community early in the process, well before we had a final landscape plan. Master planned communities will build the backbone infrastructure up to a decade in advance. This timing doesn't work. 

dthorpe
Callout
The potable water provider should simply require confirmation from the aug plan that the proposed non-pot system is in compliance with the aug plan. 

dthorpe
Callout
This assumes there is a separate water supply entity. More nuance needed. In our case, the metro district will own, operate, and maintain the system, with other public infrastrture. 
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Patrick McMeekin
Cloud

Patrick McMeekin
Callout
Timing doesn't work at DCP if a decree is required.

dthorpe
Callout
Again, this is undefined. If it's a metro district, the City shouldn't need to see the finance model to prove it can be built. 

dthorpe
Callout
See above. Isn't that the aug plan's job already? Since those are often at-will the developer is already heavily incentivised to stay in compliance so they don't get kicked out.

dthorpe
Callout
If the City is going to get into this business, there has to be some appeal process. The stakes are so high for developers with these systems, especially in our case where there is a PBA explicitly stating we have to have a non-pot system. This code has no standards to weigh a system against, so a denial by the Director would essentially kill the project. There needs to be recourse. 
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dthorpe
Callout
What is this three-year requirement? It's not mentioned anywhere else in the code. 
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dthorpe
Callout
Completely understand and agree with this one. It makes total sense and is needed. 

dthorpe
Callout
However, where is the current breakdown in the current code and development process? it worked well at Bloom. This new code would significantly increase development complexity and if it is not addressing an identified problem, where is public benefit? 
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dthorpe
Callout
Avoiding Water Court and change cases is part of what makes non-pot systems so attractive. They also mean a much smaller dedication of raw water to the potable provider when that is required. Please avoid brining in Water Court unless necessary.
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Patrick McMeekin
Callout
Why not same?

Patrick McMeekin
Cloud

Patrick McMeekin
Callout
I doubt this will streamline the process.  How do ELCO and FCLWD feel about COFC reviewing their water supply plans

dthorpe
Callout
Agreed. Where is the breakdown that this level of code is needed for all projects?

dthorpe
Callout
And is the developer then hamstrung if the provider and COFC disagree on some background information?
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dthorpe
Callout
As stated above, this proposed point is way too late in the development process.

dthorpe
Callout
The draft code only discusses the Director, not a consultant. When does the consultant come in to the process?

dthorpe
Callout
I didn't read that section above. What does trigger it?
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