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Folsom City Council
Staff Re ort

RECOMMENDATION / CITY COUNCIL ACTION

Staff recommends that the City Council move to adopt Resolution No. 10468 - A Resolution
Approving an Acquisition and Shortfall Agreement for Community Facilities District No. 23

Improvement Area No. 1 (Mangini Ranch Phase 2)

BACKGROUND / ISSUE

On January 28,2014, the City Council adopted Resolution No. 9298 approving the Folsom
Plan Area Specific Plan (FPASP) Public Facilities Financing Plan (PFFP). The PFFP is an

$877 million plan that includes the necessary backbone infrastructure and public facility
requirements, presents a comprehensive financing strategy and sets forth the estimated time
horizon for the future development of the Folsom Plan Area (FPA).

The Vesting Tentative Subdivision Map for the Mangini Ranch Phase 2 subdivision in the
FPA was approved by the City Council on February I3,20I8. The Mangini Ranch Phase 2

subdivision is included in the Folsom Plan Area Specific Plan (FPASP) and is planned for
545 single family residential units in eight (8) separate villages, 356 multi-family residential
units on three (3) separate parcels, an elementary school site, two (2) park sites and various
open space parcels. The Mangini Ranch Phase 2 subdivision is generally located on the east

side of East Bidwell Street, west of Placerville Road, south of US HWY 50 and north of the
Mangini Ranch Phase 1 Subdivision in the FPASP (See below). The Mangini Ranch Phase 2
subdivision is required to construct various on-site and off-site roadway and utility
infrastructure and other public improvements necessary to serve the proposed development.
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MEETING DATE: 61912020

AGENDA SECTION: Consent Calendar

SUBJECT: Resolution No. 10468 - A Resolution Approving an Acquisition
and Shortfall Agreement for the Community Facilities District No.
23 Improvement Area No. 1 (Mangini Ranch Phase 2)

FROM: Community Development Department
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On May 26,2020, the City Council adopted Resolution No. 10435, a resolution approving
the formation of Community Facilities District No. 23 (CFD No. 23), providing for the levy
of special taxes therein, and adopted Resolution No. 10436, a resolution deeming it necessary

to incur bond indebtedness in and for the City of Folsom CFD No. 23 Improvement Area No.
1. Special tax revenues generated from CFD No. 23 Improvement Area No. 1 will fund a

portion of or in some cases all of the Mangini Ranch Phase 2 subdivision's share of the

backbone infrastructure and public facilities and improvements, related environmental
mitigation obligations and design and engineering costs.

Grading and construction of the first phase of the infrastructure and other various public
improvements necessary to serve the Mangini Ranch Phase 2 subdivision commenced in the

Spring of 2019. The roadway and utility infrastructure and other public improvements for the

Mangini Ranch Phase 2 subdivision includes the construction of portions of Old Ranch Way,
Westwood Drive, Savannah Parkway and Alder Creek Parkway, various subdivision village
infrastructure (i.e. Mangini Ranch Phase 2,Ylllage Nos. 4, 7 &, 8) and an on-site storm
drainage system and a detentiorVwater quality/hydro-modification basin. The East Carpenter

Improvement Company,LLC, (developer) intends on completing the necessary roadway and

utility infrastructure and other various public improvements to serve the first phase of
development of the Mangini Ranch Phase 2 subdivision in the Spring of 2021.
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POLICY / RULE

Chapter 5 of the Folsom Plan Area (FPA) Public Facilities Financing Plan authorizes the
formation of CFD's to finance the construction, acquisition and servicing of backbone
infrastructure and other public improvements

Section 2.5.3 of the First Amended and restated Tier I Development Agreement authorizes
the formation of infrastructure CFD's

Resolution No. 9282 - A Resolution of the City Council of the City of Folsom Approving
Goals and Policies for Community Facilities Districts

Mello-Roos Community Facilities Act of 1982

ANALYSIS

Approval of an Acquisition and Shortfall Agreement (Agreement) by the City Council is
required in order to obtain reimbursement from proceeds from the sale of bonds for CFD No
23 Improvement Area No. 1 for eligible roadway and utility infrastructure and public
improvements. It is anticipated that the first bond sale for CFD No. 23 Improvement Area
No. 1 to generate bond proceeds for reimbursement will occtlr in the Summer/Fall of 2020.
The developer and the City are currently working together to achieve this goal.

The Agreement establishes the process required for the City to acquire the roadway and
utility infrastructure and other various public improvements and the developer's
responsibility for funding any construction cost shortfall. A summary of the roadway and
utility infrastructure and various public improvements and facilities to be funded and
acquired by the City is shown in Exhibit A of the attached Acquisition and Shortfall
Agreement (See Attachment2). The roadway and utility infrastructure and other public
improvements authorized to be acquired with CFD No. 23 Improvement Area No. 1 bond
proceeds include roadway and transportation improvements (Old Ranch Way, Westwood
Drive, Savannah Parkway and Alder Creek Parkway), various subdivision in-tract
improvements (Villages 1 through 8), various water (potable and non-potable), sanitary
sewer, and storm drainage mains as well as a detention and water quality/hydro-modification
basin and landscaping and pedestrian/bike trail improvements. The Agreement requires the
developer to complete the required roadway and utility infrastructure and other public
improvements to the satisfaction of the City and meet specified thresholds in accordance with
the Agreement prior to any reimbursement by the City.

FINANCIAL IMPACT

There is no direct financial impact on the City of Folsom. The CFD No. 23 Improvement
Area No. 1 bonded indebtedness and expenses are solely the responsibility of CFD No. 23

Improvement Area No 1.
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ENVIRONMENTAL REVIEW

This action is exempt from environmental review pursuant to Section 15061 (bX3) of the
CEQA Guidelines. Environmental review for the backbone infrastructure subject to this
Acquisition and Shortfall Agreement was completed in the FPASP EIR dated June 14, 2011

ATTACHMENTS

1. Resolution No. 10468 - A Resolution of the City Council Approving an Acquisition and

Shortfall Agreement for Community Facilities District No. 23 Improvement AreaNo. I
(Mangini Ranch Phase 2)

2. Acquisition and Shortfall Agreement

Submitted,

Pam Johns, Community Development Director
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ATTACHMENT 1

RESOLUTION



RESOLUTION NO. 10468

A RESOLUTION APPROVING AN ACQUISITION AND SHORTFALL AGREEMENT
FOR COMMUNITY FACILITIES DISTRICT NO. 23 IMPROVEMENT AREA NO. 1

(MANGINI RANCH PHASE 2)

WHEREAS, the City Council has adopted Resolution No. 10435 declaring its intention
to establish a community facilities district and to levy a special tax to pay for certain public
improvements and public services in and for such community facilities district; and

WHEREAS, the City Council has adopted Resolution No. 10436 declaring the

necessity to incur a bonded indebtedness to finance certain public improvements in and for the City
of Folsom Community Facilities District No. 23 Improvement AreaNo. I (Mangini Ranch Phase

2); and

WHEREAS, staff has prepared the attached Acquisition and Shortfall Agreement for
the proposed eligible public improvements of Community Facilities District No. 23 Improvement

Area No. 1 (Mangini Ranch Phase 2),

NOW, THEREFORE' BE IT RESOLVED that the Acquisition and Shortfall
Agreement for Community Facilities District No. 23 Improvement Area No. 1 (Mangini Ranch

Phase 2) is hereby approved, and the City Manager is authorized to execute said Agreement in a
form approved by the City Attorney.

PASSED AND ADOPTED this 9th day of June 2020, by the following roll-call vote:

AYES:

NOES:

ABSENT:

ABSTAIN:

Council Member(s)

Council Member(s)

Council Member(s)

Council Member(s)

Sarah Aquino, MAYOR
ATTEST:

Christa Freemantle, CITY CLERK

Resolution No. 10468

Page I of I



ATTACHMENT 2

ACQUISITION & SHORTFALL AGREEMENT



COMMUNITY F'ACILITIES DISTRICT NO. 23

(FOLSOM RANCH) IMPROVEMENT AREA NO. 1

ACQUISITION AND SHORTFALL AGREEMENT

BY AND BETWEEN

THE CITY OF FOLSOM

AND

EAST CARPENTER IMPROVEMENT COMPANY, LLC,

a California Limited Liability Company,

Dated as of _,2020



A e_auis,rTIpN ANp SHORTIA L

City of Folsorn Community l'acilities Distriet No. 23

(Folsom Ranch) Improvement Area No. I

Becitals

A. The parties to this Acquisition and Shortfall Agreement (the "Agreentent") are the

CiTY OF FOLSOM, (the "City"), and EAST CARPENTEI{ IMPROVEMENT COMPANY,
LLC, h California limited liability company, ("Developer")'

B. The effective date o1'this Agreement is 2020 ("Efl-ective D ate")

C. The Developer intends to construct certain toad, water, sewer and other public

capital imprgvements, as more particularly described in mx!riki*,,A altached hereto (collectively,

the "Acqgisition hnprovements") to serve the development of real property owned by Developer

within tlie Folsorn Plan Area and within the boundzuies of the District described below. Thc

public capital improvements are to be owncd and operated by the City, and the financing is to be

accomplishecl, in part, rvith funding to be provided by the District under ancl pursuant to the

Mello-Roos Cornmunity F'acilities Act of 1982 - California Goverrunent Code Sections 53311

and fbllowing (the ooActo').

D. On May 26, 202A, the City adopted ltesolution No. 

- 

to f<rrm City of
Folsom Comrnupity Facilities District No. 23 (Folsom Ranch) lmprovement Area No' I (the

"l)istrigt" or "CFD 23") within the Folsom Plan r\lea to finance, among other authorized

facilities, the Acquisition Improvements ancl, on the same date, a landowner election was

colductecl in which all of the votes were cast unanimously in favor of forming the District'

E. 'I'he District intends to levy special taxes ancl cause the Authority to issue CI]D 23

Boncls to func1, among other things, a pofiion of the costs of the Acquisition Improvemetrts. 'fhe

proceeds of the District special taxes and CI]D 23 Bonds, together with interest earned thereon,

are ref'errecl to helein as the "Available CFD 23 Proceeds." 'fhe Available CFD 23 l'roceeds

shall ilclude the amount of (i) special taxes, if auy, collected lbr a period of twenty (20) years

beginning with the Fiscal Year lbllowing the Fiscal Year jn wl-rich: (a) the frrst building permit is

is.zued in Improvement Area No. 1, or (b) the first series ol'bonds or other debt is issued in

Improvemeni A.ea No. 1, whichever occurs first, available to flnd the direct payrnent for the

acquisition and/ol construction of Acquisition Improventents and not related to or required t<;

tbrid debt service or Aclministrative lixpenses, as defined in and detennined in accordance with

the Ilate and ivlethod of Apportionment for the District (the "Available Pay-Go Proceeds"), and

(ii) tire net acquisition proceeds generated by all CtlD 23, Itnprovement Area No.1 Bond sale(s)

issuecl by the Authority and secured by CI;D 23, Itnprovement Alea No. 1 special taxes.

li. Attached hereto as k,xhihi.t 4 is a description of tlie Acquisitiott lmpl'ovements

ancl attacheci hereto as ltrxhibit li is a ctescription oi certain artthorized discrete and usable

portiols of ilre Acquisition Improverleuts thar mily be accluired fiorn Ifeveloper pursuant to

Scction 53313,51 of the Act. It is understoocl that the Available CFD 23 Proceeds may not be

C:iijss6\rkair\De:klo$firai Fie:i . AaqJisili0ri Agrsercni ' lA l'lo-1 ' 2 c06



slltftcient to reimbuse the l)cvelopcr fbr all of the costs and expenses of the Acquisition

Improvements contemplatecl hereundrr, or othelwise finance said improvements. Accordingly,

Developer uri<Jerstalds and acknorvledges that any shortfall in the Available Arnount tou'ard the

colsh:uction and completion of the Acquisition lmprovements is the Developer's sole

responsibility, ancl that the Acquisition Price will be paicl solely from the Available CFD 23

proceecls, or tr.om any proceerls that nlay become available for such payment through the SPIF

program (as de{ilecl heiein) fior an Acquisition lmprovement included in the SPIF' Program.

G. 'fhe par.ties anticipate that, upon completion of the Accluisition Improvements and

subject to the termj and conditions of this Agreement and final acceptance hy the City Engineer

in writing, the City will acquire the completed Acquisition Imptovements,

IL Any apd all monetary obligations olithe City arising out of this Agreernent are the

special and limitei obligations of ilie City payable only h'om the Available CFD 23 Proceeds,

and no other funds whatsoever of the f)istrict, the Authorityo or the City shall be obligated

therefor under any circutnstances under this Agreement'

I. Attached to this Agreement are Exhisit A (the Acquisition Improvements),

Ilxhibif" ll (Eligible Portions of Acquisition Improvements. including related Design Costs),

tl-hjbtt{ (form of llecluisition), ancl Extriliit 0 (Insurance Requirements), all of which are

incoqporated inlo this Agreement for all purposes.

Arcesss!

ARTICLE I

DE}IINITIONS; COMMUNITY FACII,ITIES DISTRICT FORMATION
AND FINANCING PLAN

Section 1.01 . Qelir.dtiorrr. As used herein, the tollowing capitaliz-,ed terms shall have the

meanings ascribed to them below:

.,Acceptable Ti1le" moans tiee and clear of all monetary liens, encuntbrauces,

assesslxents, whether any such item is recorde<l or untecorded, and taxes, except those iterns

which are r:easonably cletenninetl by the City Engineer, upon oonsultation rvith the City Attorney,

n't lo inlerfere with the intencled use ancl therefcre are not required to be clea|ed l'rom the title.

.,Acquisition and C<lnstruction F'und" means the "Clotnmunity Facilities District No. 23

lnprovement Area No. I Acquisition and Construction Fund" establisherl by the District tbr the

puipos* of paying the Acquisition Prices of'the Acquisition Improvements'

.'Accl"risition Improvernellts" mealls the Acquisition hnprovenlents describsd in ltrfhihit

A liereto.

"Acquisition Pl'ice" nreatls the total arnount eligible to be p*id to the I)er.'eloper upon

acquisition of tlie Acquisition Improvemetrts as provided irl Section 2.03, including any

aclciitional Available Cin Zl Proceecis collecred thercalter that ale eligible to be paid to

1C:iuse isb{raintiDes|ilop\filaiFiilal Acqli3;iicn A.jresmd lA Nt.'i ' 2 cct



f)eveloper, but not to exceed the Actual Cost olthe Acquisition Inrprovelnent, togethcr with the

CCI ad.justment thereon until paid in ftrll as provided herein'

',Actual C'ost" means the total cost of the Acquisition lmproventents, or Eligible Portions

there6{ as <locumeltecl by the Developer to the satisfaction of the City atrd as certified by the

City Hngineer in an Actual Cost Cerlificate including, witltottt limitation, (a) the Developer's

cosi c.,f 

*constructing 
the Acquisition Improvements includirrg grading, labor, material and

equipment costs, (b) the Developer's cost of designing and engineering the Acquisition

inpiovements, prepaling the plans and specifications and bid docrunents for the Acquisititln

lmprovements, alcl the costs of inspection, materials testing and constrttction staking for the

Acquisition Improvements, (c) the Developer's ctlst of any pertbrmance, payrnent and

maintenance bonds and insurance, including title insurance, required hereby fbr the Acquisition

Improvements, (d) the Developer's cost of arry real property or interest thelein that is either

,r*."*.ury fbr the colstruction of ilre Acquisition Improvements (e.g., temporary oonstruction

"u***.ni*, 
haul roacls, etc.), or is required to be conveyed with such AccFrisition lmprovetnent in

order to convey Acceptable litle thireto to the City or its designee, (e) the Developer's cost of
environmental evaluation or mitigation reqr,rired for the Acquisition Improvements, {f) the

amount of any f'ees actually paicl by the Developer to the City and any other governmental

agencies in oicler to obtain plrmits, licenses or other necessal'y govemmental approvals and

rJviews for the Acquisition lmprovements, (g) the Developer's cost for construction and projeot

mallagement, aclninistration and supervision services fbr the Accluisition Improvements, (h) the

Devetper's cost for professional services related to the Accluisiticxr Improvements, including

engineering, accountirig, legal, financial, appraisal and similar prot.essional services, and (i) the

costs of construction financing inounecl by the Developer r.vith respect to the Acquisition

lmprovements.

,,Actuatl Cost Certificateo' means a certificate prcpared by the Developer detailing the

Actgal Ciost of thc Acquisition Improvemsnts, or Eligible Pottions thereof, to be acquired

hereunder, as may be revisecl by the City Engineer pursuant to Section 2,03'

"Agreement" means this Acquisition Agreement, dated as of

"Authority" ille&ns the Folsom Ranch Financing Authority'

',Available Clrlf 23 Proceeds" shall have the meanirrg nssigned to the term in Recittrl E'

,,r\vailable Pay-Go Froceeds" shali have the meaniug assigned to the term in Recital li.

,,CCI" means the construction cost inclex reported by the Engineeriug News Record useil

by the City to adjust construction costs, currently based on the average of the cl,ange in the San

Fiancisco'Construction Cost Index and the change in thc 2O-city Construction Cost lndex ibr the

12-rnonth periocl encling in May, or comparable irrdex of annual constructiotl costs fbt public

capital itnprovements used by the City'

"CFD Adrnilistrator" means the adrninistrator of the District appointccl by the Cit"v'

,,CF-I) 23 lJoncls" rncans bonds or olher indebtedncss issued by the Authority that are to

be repaid with District Special Jlaxes'

,2020
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"City" means City of Folsom.

,,City Elgineef' mcans the City Engineer: of the City or his/her designee who will be

responsitrle Ibr administering the acquisition of the Acquisition Improvements heteuttder.

o,code" mears the Government Code of the state of califbrnia.

..Construction Lencler" means Gooclfellow Btos., lttc., a Washington cotporation, its

successols and assigns.

"I)eveloperoo means EAST' CARPENTER IMPROVEMEN'| COMPANY, LLCI, a

California lin:ited liability con1pany, their successors and assigns'

.,I)irector" means the Director of the City's Cotnmunity Development Depaftment or

his/her designee.

.'f)isbursenre6t Request Forrn" means a requisition fclr paynrent of funds fiom the

Acquisition an<1 Construction Fund for an Acquisition Improvsnlent, or an Eligible Portion

thereof, in substantially the forn: contained in Exhi.bit C hereto'

,.1)istrict" shall have the meaning assigned to the telm in Recital D'

.,Eligible Portionso' il]eans the eligible, discrete and usable portions of the Acquisition

Improycmeits available tor acquisition ancl payrnent ol' Installment Payments listed and

described in Exhibit B hereto.

.,Installment Payment" means an amount approvecl by the City Engineel' as partial

payment roward the Agtual Cost of an Eligible Portion as shown in Exhibit B-Description of

Eli gible Portions of Acquisition Improvements.

'.Project" means the f)eveloper's development of the property in the District, including

the desigl aird cgnstruction oil the Acquisition lrnprovernents and the other public and private

improvetlents to be constructed by the Developer within the District.

,,Special 'l'.lxes'o peans annual special taxes, anci prepayments thereof, authorized by and

to be levied by the District.

,,I'itle Documents" nleans, tbr the Acquisition Improventenls acquired herertnder, a grant

deecl or similar instr:ument necessary to transf-sr title to any real property or interests therein

(inclutling casements), or an irrevocable oft'er o{'dedication ol'such real property with interests

therein ,.,*""rsary to ihr operation, maintenance, rehabilitation and improvement by the City o1'

tire r\cquisitiop Impr6vements (including, if necessary, easements for ingress and egress) and a

bill of sale or similar instrument evidencing transfer of title to the Accptisition Itnprovements

(other.than saici real property interests) to the City, where applicable.

Section 'l .02. listablishrlcrrt __ef (]enrlrur]it]' iruciliti-e-.1 -Dblug-t. 
'l'l-re Corltnunity

Faoilities Distr.ict rvaslstablished by the City on Ma,v 26, 202A, and through the successful

lanclorryner election helcJ that sanre day, the District is authorized to levy the Special J'axes aud to

/1arjrlus€is\:lral3!Di1t;ilop\ital Final. Acilni:iij.rll A';!etmrnt' lA iio 1 - 2.(?t



issue the CFD 23 Bonds to tlnance the Accluisition Prices for the Accluisition ln:provements.

I)eveloper ancl the City agree to reas<inably cooperate with one auother and with the llistrict in

the completion of the financing til'ough the issuancc by the Authority of'the CI'D 23 Boncls in
one or nrore .series ancllor the collection of Special Taxes to generate Available Pay-Go Proceeds.

Seclion 1 .03. Pgp{r$it t'lrd {.1$s Prooeeds'

(a) llgyplr:p.$r llny:(ir: ll'ncccd"t. Available Pay-Go Proceeds collectecl by the

District shall be deposited in the Acquisition and Constnrction F'und established by the District,
ancl nay be disbursed to pay the Accluisition Pric,e antl lnstallment Payments of Acquisition
Improvements in accordance with Article lI of this:\greenrent. All funds in the Acquisition and

Construction Fund shall be considered a portion of the Available C|'D 23 Proceeds.

(b) CIt) ?3, llonil S.er:i*s. Upon the delivery of each issue or issues of CFD 23

I3oncls, the net proceeds thercof shall be deposited into the Acquisition and Construction Fund

for thc purpose oi:holding all fun<ls for the Acquisition lniprovements. All ea.rnings on amounts

in the Acquisition and Construction Fund shall remain in the Acquisition and Construction Fund

for use as provided helein. Money in the Acquisition and Constntction Fund shall be available

to respon{ to delivery of a Disbursement Request Form and to be paid to the Developer or its
designee to pay the Acquisition Price and Instalhncnt Paytnents of thc Acquisition
hnprovements. or portions thereol, as specified in Article II heretlf.

ic) Pr.it;ritv [j;sc ol'Aynilal:le CFD 23 Proceecls, lhe Available CFD 23\-/
Proceeds r,vill be usecl primarily to fr.rncl the costs of the Acquisition lmprovements, and then to

fund the costs of any other developer improvements advanced and/or constructed by a developer

within the Plan Area that are authorized for accluisition by the District. The Available CFD 23

Proceeds shall be used first to firnd any of the Acquisition lmprovetttents, in any order, as and

when each Acquisition Improvement or Eligible Portion is completed and payment of the

Acrluisition Prioe or Instalhnent Payment can be paid tr: Deveiopel as provided herein. upon
completion of all o1'tlre Acquisition Inrprovements hereunder and payment of the Acquisition
Prices therelbr, any remaining f'unds in the Acquisition and Clonstruction Fund (less any amount

determined by the District as necessary to reserve for clnirns against the accottttt) shall be (i)
appliecl or reserved for application to pay the costs of alty o11,*. authorized developer

improvements zurd, to the extent not so used, (ii) shall be applied by the District to call lloncls or

to reduce Special'l'axes as the Distr:ict shall deterrnine.

Section 1.04 Pa If ancl to the extent any of
the Acquisition Improvements are also iircludecl fbr firrancing within thc Specilic Plan

Inflastructure Fee Program (the "SPIF Program"), any payments hereunclcr fi'om Available CFD

23 Proceecls 1o Developer"fbr such Acquisition lmprovetnents shall not allcct or lirnit
I)eveloper's ability to obtain and apply fee credits agaitrst and/or lbe rcimbursentenls frorn the

SPIF' F'ee Program in consideration of its conslruction ollthe Acqr"risition Improvements that are

inclu{ecl for llnanciug in the SPIF l'}rogram. Devcloper's right to any such fee creclits arrd/or fee

reimbuseurents from the SPIF Progranr woulci bc sub.iect to and contingent upon l)eveloper's

entering into and complying rvith the rccluirenrents of a separate SPIF Fee Reimbursement

Agreement to be entered into bctr.veen tirc City and Developer tbr the Accluisilion Agreetnents

tltat are incJndcd tbr financing in the SPIF'Prograrn'

C:iij!€rsisk6ir,':t*skloplihJ Fiial'tr!:cui:iiicr Alteeinerl ' iA llo.i - 2 {oc )



Section 1.05 ()t'

AHreenrcuts, In no event shall any actual or alleged act by the District ol the City or any actual

or alleged omission, negligence, or failure to act by the Districl or the City with respect to the

perlbrmalce ol its obligations hereuncler suhject the District or the City to any liability therolbr.

whether monetary or otherwise (except only as to pay any amounts available and payable

hereunder frorn Available CF'D 23 Proccecls). Ftuther, nothing in this Agreenrent shall be

construed as alTecting the Developer's or the City's duty to perform their respective obligations

under any other agreements betrveen the parties hereto, or the City's enforcement of applicable

laws, orclinallces, rules, policies and rcgulations pertaining to public irnproventent standards

andlor specihcations, as well as land use and subdivision requiremettts relatecl to 1he Ploject, all

of which are and shall remain independent of ths Developer's and the City's rights and

obligations under this Agreement.

AKITCLE II

DESIGN, CONSTI{UCIION AN D A CQU I SITION OF ACQ UIST|ION IMPROVEM EN'I'S

Section 2.01, Lertjng nnd.AtlLlrinistcr:ips, ppsign Corrtr'{cts. The Developer has awardecl

ancl acfuninistered, or will award and administero or through the Clity has advanced ti.rnds for the

engineering clesign contracts fbr the Accluisition Implovements to be accluired from l)eveloper.

All eligible expenditures of the Developer fbr design engineering and related costs in connection

with the Acquisition Improvements (whether as an advance to the City or: directly to the design

colsultant) irrcrurecl prior to the Elfeotive f)ate, as identilied on CIxhihit l3 attached hereto. shall

be reirnbursed at the time gf the first lJond salc, and, thereafler, all additional, eligible design

engineering and related costs shall be reimtrursed at the time of acquisition of the Acquisition
imprgvements. The Developel shall be entitled to reimbursement for any design costs af the

Acquisitiorr Improvcments only out of'the Acquisition Price as provided in Seotion 2'03 and

shafl not be entitled to any payment fbr design costs independent of the acquisition of
Acquisition lmprovements.

Section 2.02. Let:tir1g and 4\d$inistration 0l Cgnstluct,inri Contracls: lrl.dpntni.fisalitltt'
Developer agrees to comply with City requirements r.vith respect to contracting for the

construction oflthe Acquisition Inrprovetnents. The Developer agl'ees that all the c<lntracts shall

cali fbr compliance rvith all provisions of the prevailing wage law for "public wol'ks" as required

by the L,abr:r Code of the State of California and shall require all wor:tri to be perlorrned by

iilensccl general contractors" 'Ihe Developer's indemnification obligation set forth in Section

3.01 of this Agreenrent shall also apply to any allcgcd Iailure to comply with the reclttirements of
this Section, ancllor applicabte State larvs regarding public contlacting and prevailing wage laws

applicable to public rvorks,

(a) tlLrs ancl lipecii1gdful4 'lhe Developer lepresents and covenants that it
has obtlilc{ or will obtain approval of the plans and specificatiotts for the Acquisition
Improyements finm all appropriate departmerrts of the City atrd Ji"onr any other public entity or

publir utility fi'om which such approvarl must be obtajned, prior to conslruction. l'he Developer

further: covenants that the Acquisition lrnprovenrents rvill bc constructed in firll corlpliance with

snch apprgr,ed plans ariil spccifications and any change orders tlrereto. as approved in the same
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rnar net', and the adopted City Standard Construc,tion Specilications ancl lmproveilrent Standards.

The Dcveloper shail suburit copies of all plarrs and speciiications to the Director or his/her'

ciesignee.

(b) CI{QA. The Developer covenilnts that i1 has cornplied or will conrply with
the Califbrnia Environmental Qualit), Act in conjunction with the construotion of the Acquisition
Improvements and their conveyance plrrsuaut 1o the terms set forth herein.

(c) lrispcction. The Developer coverlants that the City, and other public

entities or public utilities to lvhom any of the Acquisition Improvements r.vill be conveyed, will
be permitted to inspect the Acquisition Improvements using the same standatds which would be

applied to a public r.vorks projcct.

(d) hslrtitggg. With respect to the construction of thc Acquisition
Inprclvements, the Developer shall furnish to City a certiiicate or certiticales of insurance, with
an irlsur:ance earrier aoceptable to City and in a fbrm satisfactory to the City Attorney, evidencing

insurance coverage consistent with Srhibit D attached hereto.

(e) Perfnrmnnr:e iiiid. IJayrrlq4l Bornls. Except as otherwise provided herein,

the Developer covenarlts to comply rvith all applicable performance, labor ancl materials rind

completion bond requirements of the City with respcct to the construction of the Acquisition
Improvenrents, To the extent bonds are required, Developer further covenants and agrees to

execute and deliver or otherwise cause tcl be providecl to City, prior to construction ancl jn l'orms

acceptable to the City Attorney, a faithful Performarce Bond in the amount of 100% of the

estimated cost of the Acquisition hnprovenrents and a Labor and Materials Bond in the amount

of i00% of the estimated cost of the Acquisition Impror,'etneltt$, fiom a bonding company with
an A.M. Best rating of at lsast "A-" or its equivalent, Such bonds shall only be released upon

fgll completion of the Acquisition Improvements, the City's written acceptance of ths

Acquisition lmprovements, and payment of allpersons furnishing labor and materials.

Section 2.03, Sale ql.'Acrruisition hnplg!j9ggg!$. The Developff agrees to seil to the

City each o1'the Acquisition Improvements to be constructsd by Developer (including any rights-
of-way or other easernents necessary tbr the Acquisition Improvements, to the extent not already

owned by the City), when each of the Acquisition Improvements is completed to the satist'action

of the City and acceplecl by the City Engineer in lvriting fbr an amount not to exceed thc lesser of
(i) the Available CFD 23 Proceeds and (ii) the Actual Cost of the Acquisition Improvement(s),

increassd from and after the cornpletion of tire Acquisition Improvenrents until paid in lirllbased
o1 the alngal increase, if any, in the CCI from such completion to ciate of payment (the

"Acquisition Price"). Noiwithstanding any pr:ovision to tlie contrary, the Developer uudet'stands

that the Available CFD 23 Proceeds fbr the accluisition ol'the Acquisition Improvcments ntay not

be sutficient to reimburse the Developcr lbr all of the costs and expenses constrr"rctitig the

Acquisition Improvements, or otherrvise fitrance said impx:vements. i\ccordingly, Developer

acknor,r,ledges and agrees that any shortlhll in the amount ol'Available CIFD 23 Proceeds for the

construction and completion of the Acquisition Improvements is the l)eveloper's sole

responsibility. arid that the Acquisition Price to be paid pursuant to this Agreement will be paid

solely fiorn the Available CFD 23 Proceeds, or ['rom any proccccls that may bccr:me available for
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such payment thr<rr"rgh the SPIF Program lbr an Acquisition luprovement irtcluded in the SPIF

Prograrn.

lirhibit 4, attachecl heret<l and incorporaled herein, contains a list of the Acquisitiort
Inrprovements. Portions of the Acquisition lmprovements eligible for Installment Paymcnts

prior to completion of the entire Acquisition Improvements are describerj as eligible, discrete and

usable portions in ltxhiltil Il (each, an "Eligiblc Portion"). At the time o1'completion of each

Acquisition Improvement, or Eligible Portion thereol, the Developer shall deliver to the City

Engineer a written lequest for accluisition, accompanied by an Actual Cost Certificaie, and by

executed Title Documents fbr the transtbr of t.he Acquisition Improvement where necessary. In
the event that the City Iingineer finds that the supporting paperwork submitterl by the Developer

fails to demonstrate the recluired rclationship between the subject Actual Cost and eligible wotk,
the City Engineer shall advise the Developer that the determinErtion of the Actual Cost (or the

ineligible portion thereof) has been clisallowed and shall request f'urther docurnentation from the

Developer. If the further documentation is still not adequate, the City Engineer may update the

Actual Cost Certifrcate to revise or delete any disallowcd items and the determination shall be

subject to appeal to the f)irector, whose determination shall be final.

Certail soft costs fbr the Acquisition Trnprovetnents. such as civil engineering, may have

been incurrecl pursuant to single contracts lhat include work relating also to tlte private portions

of the irtoject or to multiple Acquisilion Improvements. In those instances, the total costs under

such contracts will be allocated to each Accluisition Improvement as approved by the City
Engineer" Where a specific contract has been awar:ded for design or engineering work relating

solely to an Accluisition Improvement, one hundred percent (100%) ofl the costs under the

contract will be allocated to that Accluisition Improvement. Sofl costs will be allocated to each

Acquisition Improvement as approved by the City lingineer. The costs of environmental
pritigation required to rnitigate the impacts of the public anri privale portions ollthe Project will
be allocated to each Aceluisition Improvement as approved by the City Engineer. Pursuant to

Section 2.01, all eligible expenditures of'soft costs in corutection with the Acquisition

Improvements (wirether as an advance to the City or directly to the design consultant) inctnrcd
prior to the Effeotive Date, as identified in Llxlribit tl attached hereto, shall be reirnbursecl at the

time of iirst Bond sale, and, thereafter, all additional, eligible soft costs shall be leimbursed at the

time of acquisition of the Acquisition Improvements'

Scction 2.04" Payment to the

Developer or its designee of.the Acquisilion Pr{ce fbr each Accluisition Improvement shall in
every case be conclitioned first upon the determination of the City Engineer that the Acquisition
Improvement satisfies all City oonstruction standards and specifications, tules, policies,

regulzrtions ancl ordinances ancl shall be firrther conditiorred upon satisfaction ol the fbllorving

additionai conditi ons precedent:

(a) Lier Rclczises. 'fhe Developer shall have provicled the City with lien

releases or other similar documentation satisfactory to the City Engineer as evidence that none of
the property (inolucling any riglrts-of:r,vay or other easements llece$sary fbr the operation ancl

rnaintegance of the Aoquisition Improvetnento to tire exteut not already orvned by thc City)
comprising the Accluisition Improvernent, and the property wirich is strb.iect to tire speciill taxes
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oll the Community Faoilities District, is subjcct to any prospective rnechanics lien clairn
respecting the Acquisition Improvements.

(b) P4vmerrt of la.Ies. The Developer shall be current in the payment of all
due and payable general property taxes, and all special taxes of the Community Facilities
f)istrict, on property owned by the f)eveloper or under option to thc l)eveloper ivithin the

Community b'acil ities District.

(c) CerLiLicnt,i$tNrr L.p;ur_Dstq!_[, The Developer shall certify that it is not in
default with respect to any loan secured by any interest in the Project.

(d) ifitl* Docum*nts. The Developer sliall have provided the City with Title
Documents needed to provide the Cily with Acceptable 'l'itle to the site, right-of-way, or
easement upon which the subject Acquisition Improverncnts are situated. All such Title
I)ocuments shall be in a form aoceptable to the City Attorney and shall convey Acceptable Title.
The Developer shall provide a policy of title insurance as of the date of transfer in a fbrm
acceptable to the City Attorney insuring the City as to the interests acquired in corutection with
the acquisition of any interest ftrr which such a policy of title insurance is not required by another
agreement betr+'een the City and the Developer, Each title insurance policy required hereunder
shall be in the amount equal to the Acquisition Price. 'l'he atnount paid to the l)evcloper or its
designee upon satisfaction of the tbregoing conditions precedent .shall be the Acquisition Price
less all Installment Payments paid previously with respect to the Accluisition lmprovement.

(e) I{elqntign lor i)urrch l,ist Worh.. In the case of a completed Acquisition
Improvement suitable for public use, but fbr which cefiain punch list wo* temains to be

cornpleted prior to formal acceptance by the City, the City shall retain from the payment of any

Acquisition Pri{re for such Acquisition Improvement the amount of one hundred and fiffy perceflt
(150%) of the value of punch list work not conrpleted. Upcln payment ancl acceptance of the
Acquisition Price, less the retention for any punch list work, for ea.ch completecl Acquisition
Improvement or porlion thereofl Developcr shall have rto furlher clairn for payment liorn the
City with respect to the retentions until completion of ihe punch list work. 'I'he City shall hold
the retention amount on all Acquisition Improvements accluired until the punch list work is

completed and accepted by the City. Providecl, however, in any event, the City rvill rrot pay tbr
the acquisition of any completed Acquisition Agreement or porlion thereol'unless and until the
street, drainage or other utility rights of way whcre they are located have been irrevocably
offered to the City fbr dedication ancl the remaining conditions precedent to payment under this
Section 2.04 are satisfied.

(0 Wtutanly lJoncl. The Developer shall provide to Ciqu a warranty trond
equal to l{la/o of the Actual Cost o1'the Acquisition Improvenrent. Comrnencement of the one-
ycar waffanty period shali start at the time of City's fonnal acceptanse of the Acquisition
Improvements in r.vriting.

Section 2.05. lay:rp:rl-!lU-glrgr!dg[01!-rli1g. The Developer may subtnit an Actual Cost
Certiflcate to the City lingineer with respect to any Eligible Portion. Payment to the Developer
or its designee fi'om the Acquisition ancl Construclion l;'unc'l and/or Sl'}lit Sct-Asidc Fund of an

InslalJrnent lrayment with respect tc such Eiigible Portion strall in every case be conditionecl first
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upon the determination of the City Engineer, that the Eligible Por:tion has becn completed in

acoordance with all applicable plans and City construction standards and spccilications, rules,

policies, regulations and orclinances and is otherwise complete and, rvhere appropriate, is ready

Ibr. acceptance by the City, and shall be lurther conditioned upon satisfaction of the follor.ving

additi onal conditions precedent:

(a) The Developer shail have provided the Cily with lien releases or othet'

similar clocumentation satisllactory to thc City Engineer as evidence tirat the property (including

any rights-of-way or other eascments necessary fbr the operation and maintenance of the Eligible

Portion, to the extcnt not aheady owned by the City) comprising the Eligible Porfion is trot

subject to any prospective mechanics lien claim respccting the Eligible Portiorr.

(b) The f)eveloper shall be current in the payment of all due and payable

general property taxes, and all special taxes of the Community Facilities District, ou propedy

owned by the Developer or under option to the Developer within the Community Facilities

District.

(c) T'he Developer shall have provided the City with Title Docurnents needed

to pr6vide the City with Acceptable Title to the site, right-of-rvay, or easement upon which the

sr-rbject Eiigible Portion is situated. All such Title Docurnents shall be in a fbrm acceptable to the

City Attorney ancl shall be sufficient, upoll completion oi the Accluisition Improvements of
which the Eligible Portion is a pafi, to convey Acceptable Title to the Eligible Portion. The

Developer shall provide a policy of title insurance as of the date of transfer in a form acceptable

to the City Attorney insuring the City as to the interests acquired in connection with the

acquisition of any interest fcrr which such a policy of title insurauce is not required by another

agreernent betrveen the City ancl the Developer. Each title insurance policy required hereitncler

sliall be in the amount equal to tire Installment Payment tbr thc Eligible Portion.

(d) Payrnent and performance bonds, from a bonding compally with an A.M,
Best rating of at least "A-" or its equivalent, applying to plans, stsndards and specifications ftlr
the Acquisition lrnprovemcnts approved by the City Engineer, shall be in place tcl secure

completion of the Aceluisition Improvements of- which thc l3ligible Portion is a part. As an

alternative thereto, Developer may ask the City to retain and reserve the amount of {irnds in the

Acquisition ancl Con.stmction lrund equal to the estimatecl cost to complete such Acquisition

lnrprcrvenrents in the matlner described in Section 2.02(e) above.

(e) J'he arnount paid to the Developer or its designee upon satis{action of the

foregoing conditions precedent shall be the "lnstaliment Payment" with respect to the Eligible

Porlion.

Section 2.06. llubliSetlqnlll*-cUnr1_[UU, Upon a determination by thc City L]ngineer

to pay the Acquisitiotr Price ol an Accprisition Intprovemcnt pursuattt to Scction 2.04 or to pay an

Instailmcut Payment lbr an Eligible Podion thet'eof pursuant to Section 2.05, the City Engineer

shall cause a I)isbursement l{ecprest Fonn substantially in lhe f<lrm attac}recl hereto as l'lxhibil (l
to be slbmitted to the UFD Administrator lbr payment {rorn the Acquisition i'rnd Construction

Iir.rnd. up to lhe Acquisititxr Price or Installment Payment atrount, and the CIFD Adrninistrator

shali autholize sush payment clilectly to the Developer or its designee of the authorizecl amount.
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In the event that the Actual Clost of'the Acquisition lmprovements or the Installmerrt

Payment fbr an tlligible Potii:n is in excess of the a.mounts therr available in the Acquisition and

ConstructionFuncl, sr.rbject to any retention of funds as security fbrthework pursuantto Section

2.02(c) and/or for punch lisl work pursuant to Section 2.04(e), the CFD Adrnirristrator and/or: the

City shall withdrarv all f'unds then available in the Acquisition and Construction Fund and shall

transf'er those amounts to thc l)eveloper or its designce. The unpaid portion of the Actual Cost,

as adiusted by the CCI, shall be paid llom ll.rnds that may subsequently be deposited in ancllor

become available tbr payment fiom the Acquisition and Construction Fur:rd. Developer

understands that the Available CFD 23 Proceeds fol the acquisition of the Acquisition
Improvements may not be sutlcient to reimburse the Developer for all of the costs and expenses

constructing the Acquisition lmprovements, or otherwise finance said improvements.

Accordingly, I)eveloper acknowledges and agrees that any shortfall in the Available CFD 23

Proceeds toward the construr:tion and completion of the Acquisition Improvements is the

I)eveloper's sole responsibility, and that the Acquisition Price will be paid solely f'rom the

Available CFD 23 Proceecls. or Jrom any proceeds that may become available for such payment

through the SPIF Program lbr an Acquisition hnprovement includecl in the SPIF Program.

Section 2.07. Pqyrnel!_-ilrl:ull$ius1i*tl,l* ' Developer

hereby designates the Construction Lender as l)eveloper's designee fbr all payments of the

Acquisition Price or an Installment Payment hereunder. Accordingly, notwithstandirrg anything

to the contrary herein. all references to payments from the Acquisition and Construction Fund

being made to "Developel'" or to "I)eveloper or its designee" (or its equivalent) shall instead

require such payments to be paid directly to Construction Lender at the address for Cclnstruction
Lender provided herein. Only if' and when City receives written instructions signed by

Developer and Construction Lender expressly telminating Developer's designation of the

Construction Lender for direct payments l}om the Acquisition and Construction Fund to

Construction Lender will the City thereafter pay any payments hereuncier directly to Developer

or arly other Developer designee.

Thc address fbr 1:ayments to the Construction Lender shall be as lbllows (which may be

revised in writing liom tinie to time by Construction Lender by written notice to City ancl

Developer):

Goodfellorv Bros,, Inc.
P.O. tsox 598
Wenatchee, WA 98{107

Attn: Scott Blaine

'l'he provisions of this Section 2.07 are explessly for the benefit olthe Construction
l,ender ancl rnay not be amended or ternrinated in any way without the prior rvritten consent ol'
the Con.struction Lcncler.

Scrction 2.08, Limitation crn Obligations Notwithstarrding any provision to the contrarl,
in no event shail the Dislrict, the Authotity or rhe City be requirecl to pay the Developer or its
designee more than the arnounts held in the Acquisition and Construction Fund Ibr the

Acquisition Improvenrents uttder this Agreement.
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Section 2.09. ll*u::uf:fcs;-*Md"r:lg:ALUg. Developer lff.lrrants the Acquisition
lmprovements as to materials ancl workmanship and should any 1'ailure due to faulty design or
materials of the Acquisition Improvernents or any parts thereof occur within a period of one (1)

year after formal acceptance o1'the completed Acquisition Lnprovements by the City in utiting,
Developer shall promptly cause the needed repairs to be made at its sclle cost ancl expcllse,

without any expense or cost to City and rvithout furthel reimbursement from the City. I)eveloper
shall provide to City, at the time of submittal of each paymellt rcqllcst, a wan'anty bond equal to

l0% of the value of each Acquisition Improvement.

City is hereby authorized to make repairs if Developer fails to make, or undertake with
due diligence, the aforesaid repairs within twenty (20) calendar days after it is given witten
notice of such f'ailure, In case of emergency where delay would cause serious hazard to the
public, the necessary repairs may be made by Cily without prior notice to Developer. In all cases

of failure of the Acquisition Improvenients within the wananty period where the City has taken

action in accordance with this palagraph, Developer: shall reimburse City for any and all costs or
expenses, ciireot and indirect, incurred by the City within lhirty (30) calendar days of receiving

invoice fi'om the City. If the Developer fails to timely pay such reimbtrsement, the City may

recover such costs or expenses frorn any and all Available CFD 23 Proceeds in the Acquisition
and Construction F'und, in addition to any and all remedies at law or in equity.

Any warranties, guarantees or other evidence of continuing obligations of third persons

with respect to any Acquisition Improvement to be acquired by the City shall be delivered to the

Director as pafi of the conveyance of the Acquisition Improvcment. No later than the time fbr
such conveyance, the Devel<lper shall verify and confinn exi$tence of a fi.rnding mechanism
acceptable to City for the ongoing maintenance of the Acquisition Imptovements in accorclance

with applicabie City stanclards, policies and ordinances and for such periods as &rc required by

applicable City standards, policies and ordinances.

ARllCI,h III

MISCEI,I,ANEOUS

Section 3.01. hUlernniJrcgrljq! Qrtlt-L]old*Uiffi,ls'$$. l.he Developer hereby assumes the

defense of, and inclemnifies and saves liarmless the City, the Authority, tlre District, and their

respective officers, directors, ernployees and ageuts (collectively, the "Indemnitees"), froln and

against all actions, damages, clairns. losses ol' expenses of every type and description including
but nor limited to personal injury, or bodily injury including dcath, as well as litlrn claims lor
praperly damage rvltich may arise li'orn the operations of the Developer or its c<xtractots,

subcontractors, agcnts, or crnployees, to which the Indernnitees rnay be subiected ol put, by

reason of, or resulting f}orn ol alleged to have resulted fi'orn the acts or omissions of the

Devcloper or its contraclors, subcontractors, agents or enrployees arising ortt of- any contract for
the design, engineering and construction of the Acquisition Improvemetlts cntered into by or for
the Dcveloper, ol arising out of any alleged rnisstatements oI fhct or alleged omission of a

material fact matle by the Devclopcr, its officers, directors, employees or agents to the District's
rundcrrvriter" ilnarrcial advisor, appraiser, district engiueer or lrond counsel or regarcling the

I)eveloper, its proposed developments, its property oi,vnership and its contractual at.rangements
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contained in the official statenlent relating to the l)istrict financing (Developer hereby

acknowleclges that it has been tirnished a copy of the otl*rcial statenrent fclr the District and has

ngt gbjectcd thercto). Ncthing in this Section 3.01 shall limit in any mernnor the City's riglits

againsi a1y gl'the Developer's architects, engineers, contractors or other consultants. Except as

sJt forth in this Sectiol 3.01, no provision of this Agreement shali in any way limit the extent of
the responsibility of the Developer forpayment of damages resulting from the operations of the

Developer, its ;gents and empioyees. Nothing in this Section 3.01 shall be understood or

construed lo mean that the Developer agrees to inclemnify the lndernnitees for any wrongful acts'

witlful misconduct, active negligence or omissions to act of the Indemnitees. It is understood

that the duty of Developer" to inclernnify and hold harmless includes the duty to defend as set

l.o1rh in Section 2778 of tlie California Civil Code. Acceptance by City of any insurance

certif'rcates or endorsements does not relieve l)eveloper from liability under this iildemnification

and hold hannless clause. This indemnification and hold harmless clause shall apply to any

damages or claims lor clamages whether or not such insurance policies shall have been

determined to apply. By execution ol'this Agreement, Developer acknowledges and agrees to

the provisionr #thir Section ancl that it is a material element of consideration. The firregoing

ilclemlity obligation of the Developer shall survive the termination or expiration of this

Agreement.

Sectiol3.02. Apdit. The City shall have the right, during nor:nal business hours aucl

upon the giving oflten days' written notice to the Developer, to review all books and records of
the Developer pertaining to costs and expetlsss incurred by the l)eveloper (for which the

Developer seeks reimbuisernent pursuant t<l this Agreement) ilr constructing the Acquisition

lmprovements.

Section 3.03. egggg1g1i!,q. 'fhe City and the Developer agree to cooperate with respect

to the completion of the filancing of the Acquisition Improvements by the Distriot through the

levy of thaSpecial Taxes and issuance of Bonds. The City and the Developer agree to meet in

goua taitn to resolve any clitTerences on f'u1ure matters which are not specilically coveted by this

Agreenrent.

Section 3.04. Ccnerai- Stanclarcl uli llcasottQblettes't. Any provision of this Agreement

wfuiclr requires thc consent, approval or acceptance of either parly heretc) or any of their

respectir.,e employees, gfficers or agents shall be deemed to require that the consettt, approval or

acceptance not be unreasonably withheld or cleiayed, unless the provision expressly iucolporates

a different slandard. The foregoing provision sirall not apply to provisions in the Agreement

which provide for decisions to be in the sole discretion of the party malcing the decision.

Section 3.05. "Ihinl Pgty lleneLtgljggi!. It is expressly agreed that there are no third

par:ty benefrciaries of this Agreement. including without limitation any owners of Bonds, any of
ihr i:jty'*, I)istricl's or Developer"s contractors tbr the Acquisition Improvements and any o{'the

City's, District's or the Developer's agents and enlployees'

Section 3.06. egulic-1,- rgfur__Q_tb9,|j_$g1'ctrm$rrt$. Nothing contained herein shall be

construcd as releasing the Developer or llte City t}om any condition of devclopment or

requirement imposed by un;, other agreemcnt betrveen the City and the Developer, alxi, in the
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event of'a conflicting provision, thc other agreement shall prevail unless thc conflicting provision

is specificnlly waived or moditred in r,vriting by the City and the Developer.

Section 3.07. Ngtice$. All inr.'oices fbr paymeut, reports, other communicatiou and

notices relating to this Agreement shall be mailecl or e-mailed to:

l'l'ts the C.lity

Chief Firrancial Officer
City of Folsom
50 Natoma Street
F'olsom, CA 95630
E-rnail : stalxngnii{t [ols{ltt.qq.us

With a copy to:

City Attomey
City o1'Folsom
50 Natoma Street
Folsom, CA 95630
E-mail : srvansiriifb !$!ltx,{l:3,}l$

IJ trulx-DelglCIpEs:

East Carperrter lmprovemenl Cornpany, [,LC
4370 Town Center BIvd., Suite 100

El Doraclo Hills, CA 95762
Attention: William B. Bunge

E-nrail : bbuneciijll}vcsl I urrtlclt. gUIl

With a copy to:

Helirer Law
2150 River Plaza Drive, Ste. 450

Sacramento, CA 95833
Attention: Timothy f). Taron
E - m ai I : t t iu gli &il.llLu t li*,rng.:$l

Either party may change its address by giving notice in writing to the other party'

Sectiol3.O8. gqyqratrlli{r,- Ifi any part of this Agreemenl is held to be illegal or

unenforceable by u ro"ii"of competent jurisdiction, the remainder of this Agreement shall be

given effect to the fullest extcnt reasonably possible.

Sectiol3.09. (iirvq1t11tg-kly. 'I'his Agreement and any dispute arising hereunder shall

be govemed by anc! interpreted in accordance with the laws of the State oll Calitbrnia. Any action

broirght relating tg this Agreernent shall be lreld exclusively in a statc court in the County of
Sactamento.

Section 3.10, W_4tygi. Failure by a party to insist upon the strict perftl:mance of any of
the proyisiotrs of this Agreement by the other pafiy, or the failure by aparty to exercise its rights

upon the defnglt of the other party. shail not constitute a rvaiver of such patly's right to insist and

demancl strict co:npliance by the other party r.vith the terms of this Agreetnent.

Sectiol3.11. $insul$t:-utt1-ll1gl:!L][iglrd$I:. As used herein, the singular of any word

include.s the ph.rral. and terms in the mascr"rline gencler shall inclucle the i'eminine.

Section 3.12. !SUtI_qlrU-1,:. This Agreenent nlay be executcd in coturterpafis, each of
which shall be cleemed ati or:iginal'
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Section 3.13. Suc*ee.sors irrlcl As$igns. This Agreement is binding upon the heirs,

assigls and sur:cessors-in-interest of the parties hereto, The Developer may not assign its rigirts

or gbligations hereunder, except to strccessors-in-interesl to the property rvithin the District,

withouitle prior written consent of the City, which consent shall not be unreasonably rvithheld.

Section3.l4. Ig,gnredies i* $,enstrtl. It is acknorvledged by the parties that lhe City

woulcl not have enterecl into this Agreement if it were to be liable in damages under or with

respect to this Agreement or the application thereof, and therefore the Developer hereby waives

any and all claims for clamages against the City and its ofTicers, agents and employees lbr breach

of this Agreement. This waiver of damages by Developel' shall not preclude any action by

Developer:to specifically enforce thc obligations of the City hereunder ttl review and approve for

accepturce un,t acquisition the Accluisition Improvements constructed by Developer in

a6oi.d*re wittr the terms hercof and to process applications for payment with the CFD

Administrator for payment to l)eveloper ftnm the Acquisition and Construction Fund of the

approved Acquisition Price fbr each of the Acquisition Improvements completed by Developer'

The parties fuither acknowleclge that damages are not a remedy under this Agreement,

ald thus, while in general each ol'the parties hereto may purslle any remedy at law or equity

available tor the bleach of any provision of this Agreement, the City shall not be liable in
damages to the Developer, or to any assignee or transferee o['the Developer. The Developer

nt*y, *ithuut any claim for damages of any kind, in addition to other rights or remedies, institute

an action to cure, correct, specifically enforce or remedy any def.ault in the processing of the

payments to the Developer specified in this Agreement. Subject to the foregoing, the l)eveloper

covenants not to sue for or claim any damages for any alleged breach of, or dispute which arises

out of, this Agreement.

IN WITNESS WFIEREOF, the parties have executed this Agreement as of the day and

year written above.

DEVELOPER

East Carpenter Improvement Company, LLC,
a California limited liability company

BY; HBT ECIC,LLC,
a Califcrmia limited liability company

Its: Managing Member

By
Name: William B. Bnnce
Its: Manager
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CITY OIr tsOLSOM, A Municipal Corporation:

Date

ATTEST:

Elaine Anderson, City Manager

FUNDINC AVAILABLE:

Christa Freemantle, City Clerk Stacey Tamagni, Chief Financial Officer

ORIGINAL APPROVED AS'tO CONTENT: ORTGINAL APPROVED AS TO FORM:

Pam Johns, Director
Communi ty l)evelopment Department

Steven Warg, City Attorney

C:luserssk$hniDesiil0F\Filil F{i€l - Acqilieilioc Agleanenl ' :A No'i ' z.dm 16



CBRTI!'ICATE OF ACKNO\VLHDGMtrNI'pursuant to Civil Code, Section 1189, must

be provided.

A certificate of acklorvledgment in accordance with the provisions of Calitbrnia Clivil Code

section 1 I 89 rnust be attachecl for each person executing this agrcement on behalf o1l Developer

This section provides, at part (b): "Any cerlificate of acknowledgment taken in another place

shnll be sufficient in. tliis stat* if it is taken in accordance with the lar,vs of the place where tlie

acknclwledgment is made,"

A notary public or other officer completing this certificate vcrifies only the ideniity of the individurl rvho

signed tirj document to which this certificnte is attached, and not the truthfulness' accllracy, or validity of
that docuntent.

S'|ATE OF CALIFORNIA

COUNI'Y OF SACRAKIENTO

)
)"t
)

On
personally appeared wlro prcved to me on the basis of satisfactory

eviderrce to be the person(s) whose name(s)

to me that he/she/they executed tlre same in

signature(s) on the instnttnent tlre person(s),

executed the instrument.

I certify uncler PENALTY OF PtiR.ftJRY under the laws o1'the State of Calif<rrnia that the fbregoing

paragraph is true atrd eorrect. WI'INESS my hand and official seal.

Signature (Seal)

before ffie, -*-' , NotarY Ptrblic,

is/are subscribcd to the withirr instrument and acknowledged

hislher/their authorized capacitl,(ies), and that by his/her/their
or the entity upon behalf of which the pcrson(s) acted,
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ACOUISITION IMIIIIOYENTJIII.]:S* ES I]IMA'T'ED AMOTNT$.

l. lloitihytl: Iinproy.cmcnts

(a) East lSidwell Street

(b) Alder Creek Pmkrvay - from East Bidwell Street to Placerville
Road.

(c) Savannah Parkway -:from East Ilidwell Street to Grand Prairie
Drive

NOTE: Mangini Phuse 2 is required to build imltrovements at
Wkite R<tck Road, vvltich may be included in the eligible

,fucilities,

(d) Westwood l)rive * fi'om Placerville Road to Phase I terminus

(.e) -llaf'fic Signals - at selected intersections:

r Alder Creek ParkwaylE Bidwell (Spfii Irrtersection #5)
. Alder Creek Parkway/Westwood Dr (SPIF Intersection

#6)
r Savannah Parkway/E Bidwell (SPIF Intersection #11)
. Savannah Palkway/Westwood Dr (SPIF Intersection

#t?)

(f) Internal subdivision streets and related undergtound utilities.

(g) Other public roadw'ay improvements designed to meet the
needs of development within CFD 23.

$ 6,500,000

$ 8,500,000

$ 8,500,000

$ 5,000,000

$ 2,500,000

$ 15,000,000

2, Xater Svstem Imprg-vp{nents

All r.vater iacilities desigr:ed to meet the needs of developrnent
within Cll,D 23, including:

(a) water storage, treattnent and distribution facilities inclrrding
warterlines and appurtenances, gale valrres, pressure reducing

BXIIIBIT;\ TO THR ACQUISITION AGITEEMIiNT

DESCRIPTTON OF ACQI J I SlrlON IMPROVEMEN',I S AND ES'ftMA'l'AD AMOIINTS

A-1
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stations, flow meters, fire hydrants, and other improvements

related thelelo such as site clearing, gr:adiltg and paving; curbs

and gutters;

(b) booster pump stalions;

(c) stand-by generator:s;

(d) site liglrting, drainage, sanitaty sewer, and water service;

(e) lzrnclscaping and irrigation;

(0 access gates, and tbncing; and striping and signage'

N1,A

Incl. above
Incl. above

Incl. above

3. Itecvcl*tl lVntlcr: liyft,em lnrrrrovo{renffi

Any and all recycled tvater system facilities designed to meet the

needs of development within CFD 23, including:

(a) treatment and distribution {hcilities including pipelines and

appurtenances, gate valves, fk:w meters, booster pump

pressurization system, and other improvements related thereto -

such as site clearirig, grading and paving; curbs and gutters;

(b) booster pump stations;

(c) sttrnd-by generators;

(d) site lighting, drainage, sanitaty sewer, and water service;

(e) landscaping and inigation; and

access gates, and fencing; ancl sttiping and signage.

N/A

N/A
N/A

N/A
Incl. above

N/A

4.,llrniqllue liysttnt Intnrtlveiltents

Any and all drainage and storm drain improvemsnts designed tcr

meet the needs of development within CFD 23, including:

(a) excavation and grading, pipelines and appurlen.lnces, outfalls

and water qualily measures, detention/retention basins,

drainage pretreatment facilities, drainage rvays/cirannels, pump

statious, landscaping and inigation; and

access roads, gates, ancl llncing; ancl striping and signage and olher
improvements relatecl thereto.

$7,500,000

.$ 1,250,000

5. Wastewater Systcrm Improvements

z\ny and all lvastewater lacilities designed to meet the needs of
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development within CFD 23, including:

(a) pipelines and all appuftenances thereto;

(b) manholes;

(c) tie-in to existing main line;

(d) force mains;

(e) lift stations:

(t) odor-control fhcilities; and

(g) permifting related thereto; and related sewer systcm
improvements.

(h)

$ I ,ooo,ooo
Incl. above

Incl. above

CFD l8 improvenrent
CfD 18 improvement
N/A

Incl. above

6. Park, Parkrvay and Open Space Improvements

Any ald all improvements to patks, parkways and open space

required fcrr development within CFD 23, including:

(a) glading, turt, shrubs and trees,landscaping irigation, site

lighting, drainage, sanitary sewer and watet serviceo pedestrian

and bicycle fiails, protective fencing (including soundwalls).
pedestrian/bicycle bridges, storm drain crossings, wetland
mitigation, harvk mitigation for authorized facilities herein,

access gates and fencing and related open space improvenents;
and

(b) acquisition of any and all parkland as well as open spacelbike
trail/public access easements required for development within
cl.D 23.

$ 2,500,000

NiA

7. Specific Plan Inf'rastructure Fee Infrastructure

Any and all improvetncnts that are included in the Specific Plan

Infrastructure Fee Program adopted by the Cifv Council on

September 8,2015, including any future amenclmenls thereto.

By way of example. Developer may include fbe advances lbr Set

Aside I,ees, Roadways ot'Water System lmprovements'

$ 10,000,000
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* (NOTE: For this Agreement, Atquisition hnprovemenls Ltmited ta Authorizecl Facilities
described in Resolutktn of Formation for CFD 23, and Componenls lhereof
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EXHIBIT B TO THE ACQUISITION AGREEMENT

DESCIUPTION OF ELIGIBLE PORTIONS
or ACQUISITION IMPROVnMENTS,

INCLUDING RT,LATAD DESIGN COSTS

[None]
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trxHttsrT c To THE ACQUTSITION AGREEMENT

DISBURSEMENT REQUEST FORM
(Acquisitinn Improvement or Eligible Portion)

'fo: F'olsom Ranch Financing Authority LIFD Adrninistrator (Cornmunity lracilities
I)istrict No. 23) Itnprovement Area No. I
Attention
B-mail:
Phone:

Re Cornmunity F'acilities District No. 23, Improvement Area No. 1

I)isbursemcnt

Tlhe undersigned, a duly authorized otficer of'the Developer, hereby requests a

withdrawal from the City of Folsom Community l.acilities District No. 23 Acquisition and

Construction Fund, as follows:

Request Date: [Insert Date of l{equest]

Withdrawal Amount: finsert Accluisition Price/Installment Payment]

Acquisition Imprnvements : flnsert Description o.f Acquisition Improvernent(s)/Eligible
Porlion(s) from Exhibit A.l

Paynent lnstructions: linsert Wire Instr:uctions or Payment Addless for
Construction Lencler, or Developer or other Developer
designee provided by the Developer after tennination of
direct payments to Construction Lender per Section 2.07]

The undersigned hereby certi{ies as follows:

The Withdrawal is being made in accordance with a pelmitted use of the monies pursuant

to the Acquisition Agreement and the Withdrawai is not being made for the purpose of
reirvestmenl.

None of the items for which paynrent is requcsted ltave been reimbursed previously fiom
the Acquisition and Construction l;urcl.

If the Withdrawal Amounl is greater than the funds held in the u\cquisition and

Construction Fund, the CFD Administrator is ar:thorized to pay the amount of such funds
(excluding any amounts being retained therein as directed by the City in lieu of Performance and

Payment Bonds and/or for punch list work) and to pay renairiing amoturt(s) as funds are

subsequently depositecl in and/or beoorne availablc for paymcnt iltin tlie Accluisition and

Clonstructiort Fund, shoitld that occur,
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I)eveloper:

[Name of Developerl

Authorized Representative

Approvecl By:

City of Folsom

City Engineel
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EXHIBIT D TO THN ACQUISITION AGREEM&NT

INSUI{ANCE REQUIREN/IENTS

NO'I'E: The word "Consultanf in this llxhibit refers to either "Clonsultant", o'l)eveloper" or

'oContractor" as the term is used in the Agreement/Contract to which this Exhibit is

attached.

A, During the term of this Agreement, Consultant shall maintain in full fcrrce and elfecl at

all times during the term of the contract, at its sole cost and expense, policies of
insurancs as set forth herein:

l. Ge*srq!.Lisbilttx:

&. General liability insurance including, but not lirnited to, protection for claims

of b<ldily injury and properly damage liability, personal and advertising injury
liability and product and completed operations liability.

b. Coverage shall be at least as broad as Insurance Services Office Comnrercial

General Liability covetage fonn CG 0001 (occurrence)'

, c. Claims-made ooverage is not acceptable'

d. The limits of liability shall not be less than:
Each occurrence: One Million Dollars ($1,000,000)

Products & Completed Operations: One Million Dollars ($1,000,000)

Personal & Advertising Injury: One Million Dollars ($1,000,000)

e. If a general aggregate limit of liability is used, the minimr;m general aggregate

shall be twice the 'each occufrence' limit or the policy shall contain an

endorssmenl stating that the general aggregate limit shall apply separately to

the project thal is the subject o1'the contract,

f: If a products and completecl operations aggregate limit of liability is usecl, the

rninimum ploducts and completed operation aggregate shall be twice the 'each

oocgrrerlce' lirnit or the policy shall contain an endol'sement stating that tlre
products and completed operations aggregate limit shall apply separately lo the

project which is the subjeot of the contract.

g. If the Consultant nraintains higher limits than the minimums shora,'n above, the

City requires ancl shall be entitled to coverage .[br the higher lintits maintained

by the Consultant. Any available insurance proceecls in excess of the specified

minirnum limits of insurance and coverage shall be available to the City.

2. Aulo$ubr-!q-Lur-bd:-tv":

a. AutomoLrile liabiiity irrsurance providing protection against slaims of boclily

injury and properl_v damage arising out of ownership, opertrtion. maintenance,

or use of owtted, hired, ancl non-or.vned autornobiles.

b. Coverage shall be at least as broad as Insurance Services Office Automobile
l,iability ooverage tbnn CA 0001, synrbol 1 (any auto).
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c. l'he limits of liability per acciclent shall not be loss than:

Combined Single Limit One Millir:n Dollars ($1,000,000)

d. If Autornobile Liability coverage, as required abovc, is providcd by the

Commercial General Liability fbrm, the General l.iability policy shall inclucle

an enclorsement providing automobile liability as rcquired above.

3. Wort.ers' -flenurens{titrn
a. Workers' Compensation Insurance, with coverage as required by the State of

California (unless the Consultant is a qualitled self-insurer with the State of
Cali fornia), and Employer' s Liability coverage,

b. Employer:'s Liability Coverage with a limit not less than $1,000,000 per

accident for bodily injury and disease.

0. Consultant shall sign and file with the City department responsible for this
AgreementlContruct the Worker's Compensation Certificate contained in the

Project Manual,

4. hisilrarrog R$quile{t iil tlre $.upplpnrsnter.v Ce$diti0nq: Consultant shall be required

to comply with all conditions as stipulated in the Standard Constructjon
Specifications, any supplernenteuy conditions and any special provisions as

applicable.

5. 1}:oii:gsigwl Liabilit_y lnsr!f$$clq.: lf requirecl, errors ar:rd otnissions, malpractice or
professional liability insurance with coverage of not less t}lan $1,000,000 per

occuilence.

6. Other ln.surance Ptovistens:

a. The Consultant's General Liability and Automobile Liability policies shall

contain, or be enclorseci to coutain, the fbllowing provisions:

i. The City, its officials, employees, agents and volunteers shall be covered
and specifically named as additional insureds on a separate endorsement

as respects liability arising out of activities performed by or on behalf of
the Consultant, products and completcd operations of the Consultant,
premises owned, occupied, or used by the Consultant, ot' automobiles

owncd, leased, hired, or borrowed by the Consultanl in a fonn acceptable

to the City Attorney.

ii, The Endorsement requirement may be satisfied u,ith exprcss provisions in
the insurance policy(ies) which iclenti{ies any person or cntity required to
be inclucled as ar1 insured under the polioy. A copy of the declarations
page identifying the policy number, and pertinent provisions in the policy
providing additional insured coverage shall be provided to the City.

iii. 'lhe policy shall cr:ntain no special limitations on the scope of coverage

alforded trl tlre City. its otflcials, employees, agents or volunteers.

b. For any claims related to the pro.iect, the Consultant's General l,iability and

Autornobile insurance coverage shall be prirnary insurance in their c,ol'erage of
the City and its otficers, cllficials, employees, agents. or voiunteers, and atry

insrrarce or sell'-insurance nrainlainec'l by the City, its olficers, officials,
employees. agents or volunteers shirll be excess of the Consultant's insurance

and shall not contribute r.vith it.
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c, Any failure to comply with reporting or other provisions of the policies on the
part of the Consultant. including breaches ol' warranties, shall not al'fect
coverage provided to the City, its officers, officials, empk:yees, agents or
volunteers.

d. 'fhe Consultant's Workers Compensation ancl Employer's Liability policies
shall contain an endorsement that r.vaives any rights ol'subrogalion against the
City, its officers, officials, employees, agcnts, and volunteers.

e. Each insurance policy shall state thett coverage shall not be suspended, voided,
canceled by eithel party, reduced in coverage or in lirnits, non-renewed, or
materially changed except after"30 days prior rvritten notice by oertified rnail
has been given to the City. 'fen days prior written notice by certified mail shall
be given to the City in the event of canceliation due to nonpayment of
premium,

7.@Insuranceistobep1acedwithinsulerswithaBcsts'
rating of no less than A:YIL

8. The Consultant shall furnish the City with Certificates of Insurance and
en.dorsements or insurance binders, signed by a person authorized by the insuer to
bind coverage on its behalf, evidencing the coverage requirecl by this seclion, the
Standard Specifications, Special Provisions and/or any Supplementary Conditions,
llli* (brlsultrrnt shall fitrnish ctnrnlcts.,,,,ssr.{itis,r1 , cpDics of all requircd
iil$,ilr$n*CI nillicies. iriSlucliriq or:irrirlal fqtlpl:s*rirsnt. speeifically req$ir:cd

t Rfpir nil rr if requ e.rted.

9, The Consultant shail rcport, by telephone to the Project Manager within 24 hours,
and also repofi in writing to the City within 48 hours, after Consultant or any
Subcontraotors ol agents have knowledge ofl any accident or occulrence involving
death 0f 0r serious injory to any person or persons, or damage in excess of 'I'en

Thousand Dollars ($i0,000) to property of the Clty or others. arising out of any
work done by or'on behalf oflthe Consultant as part of the contract.

10. Such report shall contain:

a. the date and time of the occurlence,

b. the names and aclclresses of all persons involved, and

c. a clescription of the accident or occuuenoe and the nature and extent of the
injury or damage.

1 L The City, at its discretioll, rllay increase the amounts and types o{ insurance
coverage rcquircd hereunder at any time during the term of the contract by giving
30 clays written notice.

12. If the Consuitant l'ails to procule or maintain insurance as required by this sectiott,
the Standard Specifications, and any Supplemelltal'y Conditions, or f-ails to furnish
the Clity tvith proof'of such insurance. the City, at its discretion, rnay procure any or
all such insurance. I'remiums fbl such insuratrce procured by the Clity shall be
declucted ancl r"etainecl tlorn any snms due the Consr"rltanl under the contract.

13. F'ailure ol'the City to obtain such insurarrce shall in tro way relieve the Clonsultant
f}orn any o{'its responsibilities under t}re contract,
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14. The rnaking of progless paymerlts to the Consultant shall not be construed as

relieving the Consultant or its Subcontractors of responsibility tbr loss or direct
physical loss, damage, or destruction occurring prior to final acceptance by the

City.

15. The failure of the City to enfbrce in a timely manner any of the provisions o1 this
section shall not act as a waiver to enforcement of any of these provisions at any
time during the term ol'tlre ctlntract,

16. In the event Consultant carries Excess t,iability Coverage, the Excess Liability
Coverage shall apply to any and all slaims related to the project on a primary and

non-contributory basis, and the City's insurance or self-insurancs coverage shall be

excess to the Consultant's Excess Liability Coverage.
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