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Folsom City Council
Staff ort

RECOMMENDATION / CITY COUNCIL ACTION

Staff recommends that the City Council move to adopt Resolution No. 11204 - A Resolution

of the City Council Approving an Acquisition and Shortfall Agreement for Community

Facilities District No. 23 Improvement Area No. 7 (Tol1 Brothers Phases 3A & 38)

BACKGROUND / ISSUE

On January 28,2014,the City Council adopted Resolution No. 9298 approving the Folsom

Plan Area Specific Plan (FPASP) Public Facilities Financing Plan (PFFP). The PFFP is an

$877 million plan that includes the necessary backbone infrastructure and public facility
requirements, presents a comprehensive financing strategy and sets forth the estimated time

horizon for the future development of the Folsom Plan Area (FPA).

The Vesting Tentative Subdivision Map for the Toll Brothers Phase 3 subdivision in the FPA

was approved by the City Council on June 22,2021. The Toll Brothers Phase 3A & 3B

subdivision is included in the Folsom Plan Area Specific Plan (FPASP) and is planned for
260 single family residential units in two (2) separate villages. The260 single-family

residential lots consist of 218 single-family high density lots and 42 multi-family low density

lots, an elementary school site, a middle school site, a future park site and various open space

parcels. The Toll Brothers Phase 3 subdivision is generally located on the west side of East

Bidwell Street, north of White Rock Road and adjacent to Oak Avenue Parkway in the

FPASP (See below).
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MEETING DATE: 611U2024

AGENDA SECTION: Consent Calendar

SUBJECT: Resolution No. I 1204 - A Resolution of the City Council
Approving an Acquisition and Shortfall Agreement for
Community Facilities District No. 23 Improvement Area No. 7
(Toll Brothers Phases 3,A' & 38)

FROM: Community Development Department



The Toll Brothers Phase 3,\ and 38 subdivision is required to construct various on-site and

off-site roadway and utility infrastructure and other public improvements necessary to serve

the proposed development.
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On May 26,2020,the City Council adopted Resolution No. 10435, a resolution approving

the formation of Community Facilities District No. 23 (CFD No. 23), providing for the levy

of special taxes therein, and adopted Resolution No. 10436, a resolution deeming it necessary

to incur bond indebtedness in and for the City of Folsom CFD No. 23 Improvement AreaNo.

7. Special tax revenues generated from CFD No. 23 Improvement Area No. 7 will fund a

portion of or in some cases all the Toll Brothers Phase 3,A. and 38 subdivision's share of the

Lackbone infrastructure and public facilities and improvements, related environmental

mitigation obligations and design and engineering costs.
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Grading and construction of the infrastructure and other various public improvements

necessary to serve the Toll Brothers Phase 3A & 38 subdivision commenced in the Spring of
2021. The roadway andutility infrastructure and other public improvements for the Toll
Brothers Phase 3 subdivision includes the construction of portions of Oak Avenue Parkway,

Mangini Parkway, ManzaritaWay, Gateway Drive, and various subdivision village
infrastructure (i.e. Toll Brothers Phase 3, Village Nos. 3,A' and 38) and various landscape and

inigation improvements. The Toll West Inc., a Delaware corporation (developer) intends on

completing the necessary roadway and utility infrastructure and other various public
improvements to serve the development of the Toll Brothers Phase 3,A' and 38 subdivision in
2024.

POLICY / RULE

Chapter 5 of the Folsom Plan Area (FPA) Public Facilities Financing Plan authorizes the

formation of CFD's to finance the construction, acquisition and servicing of backbone

infrastructure and other public improvements.

Section 2.5.3 of the First Amended and restated Tier 1 Development Agreement authorizes

the formation of infrastructure CFD's.

Resolution No. 9282 - A Resolution of the City Council of the City of Folsom Approving

Goals and Policies for Community Facilities Districts

Mello-Roos Community Facilities Act of 1982

ANALYSIS

In order for the developer to obtain reimbursement from proceeds from the sale of bonds for
CFD No. 23 Improvement Area No. 7 for eligible roadway and utility infrastructure and

public improvements, approval of an Acquisition and Shortfall Agreement (Agreement) by

the City Council is required. It is anticipated that the first bond sale for CFD No. 23

Improvement Area No. 7 to generate bond proceeds for reimbursement will occur in the

Winter/Spring of 202412025. The developer and the City are currently working together to

achieve this goal.

The Agreement establishes the process required for the City to acquire the roadway and

utility infrastructure and other various public improvements and the developer's

responsibility for funding any construction cost shortfall. A summary of the.roadway and

utility infrastructure and various public improvements and facilities to be funded by the bond

proceeds and acquired by the City is shown in Exhibit A of the attached Acquisition and

Shortfall Agreement (See Attachment2). The roadway and utility infrastructure and other

public improvements authorizedto be acquired with CFD No. 23 Improvement AreaNo. 7

bond proceeds include roadway and transportation improvements (Oak Avenue Parkway,

Mangini Parkway, ManzanitaWay, etc.), various subdivision in-tract improvements

(Villages 34 and 3B), various water (potable and non-potable), sanitary sewer, and storm
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drainage mains, as well as landscaping and pedestrian/bike trail improvements. The

Agreement requires the developer to complete the required roadway and utility infrastructure

and other public improvements to the satisfaction of the City and meet specified thresholds in
accordance with the Agreement prior to any reimbursement by the City.

F'INANCIAL IMPACT

There is no direct financial impact on the City of Folsom. The CFD No. 23 Improvement
Area No. 7 bonded indebtedness and expenses are solely the responsibility of CFD No. 23

Improvement AreaNo 7.

ENVIRONMENTAL REVIEW

Environmental review for the public infrastructure subject to this Acquisition and Shortfall
Agreement was completed in the FPASP EIR dated June 14, 2011. No substantial changes tb

the public infrastructure subject to this Acquisition and Shortfall Agreement have been

proposed and no new significant environmental effects or substantial increases in the severity

of previously identified significant effects exist. As a result, no further environmental review

is required pursuant to CEQA Guidelines section 15162.

ATTACHMENTS

l. ResolutionNo. 11204 - A Resolution of the City Council Approving an Acquisition and

Shortfall Agreement for Community Facilities District No. 23 Improvement Area No. 7
(Toll Brothers Phases 3,A. and 38)

2. Acquisition and Shortfall Agreement

Submitted,

Pam Johns, Community Development Director
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ATTACHMENT 1

AResolution of the City Council Approving anAcquisition and Shortfall

Agreement for the Community Facilities District No. 23 Improvement Area No. 7
(Toll Brothers Phase 3,A. & 38)



RESOLUTION NO. II2O4

A RESOLUTION OF'THE CITY COUNCIL APPROVING AN ACQUISITION AND
SHORTFALL AGREEMENT FOR COMMUNITY FACILITIES DISTRICT NO. 23

TMPROVEMENT AREA NO. 7 (TOLL BROTHERS PHASES 34 AND 3B)

WHEREAS, the City Council has adopted Resolution No. 10435 declaring its intention

to establish a community facilities district and to levy a special tax to pay for certain public
improvements and public services in and for such community facilities district; and

WHEREAS, the City Council has adopted ResolutionNo. 10436 declaring the

necessity to incur a bonded indebtedness to finance certain public improvements in and for the City

of Folsom Community Facilities District No. 23 Improvement Area No. 7 (Toll Brothers Phases 3,{
& 3B); and

WHEREAS, Staff has prepared the attached Acquisition and Shortfall Agreement for

the proposed eligible public improvements of Community Facilities DistrictNo. 23 Improvement

Area No. 7 (Toll Brothers Phases 3,A. & 3B),

NOW, THEREF'ORE, BE IT RESOLVED that the Acquisition and Shortfall

Agreement for Community Facilities District No. 23 Improvement Area No. 7 (Toll Brothers

Phases 3A & 38) is hereby approved, and the City Manager is authorized to execute said

Agreement in a form approved by the City Attorney.

PASSED AND ADOPTED this 1lth day of June 2024, by the following roll-call vote:

AYES:

NOES:

ABSENT:

ABSTAIN:

Councilmember(s)

Councilmember(s)

Councilmember(s)

Councilmember(s)

Michael D. Kozlowski, MAYOR
ATTEST:

Christa Freemantle, CITY CLERK

Resolution No. I1204
Page I of 1



ATTACHMENT 2

Acquisition and Shortfall Agreement for the Community Facilities District No. 23

ImprovementArea No. 7 (To11 Brothers Phase 34. & 38)



COMMUNITY FACILITIES DISTRICT NO. 23

(FOLSOM RANCH) IMPROVEMENT AREA NO. 7

ACQUISITION AND SHORTFALL AGREEMENT

BY AND BETWEEN

THE CITY OF FOLSOM

AND

TOLL WEST [NC., WHICH WILL DO BUSINESS IN CALIFORNIA AS
TOLL BROTHERS WEST INC.,

a Delaware corporation

Dated as of _,2024
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ACOUISITION AND SH TFALL AGREEMENT

City of Folsom Community Facilities District No.23
(Folsom Ranch) Improvement Area No. 7

Recitals

A. The parties to this Acquisition and Shortfall Agreement (the "Agreement") are the

CITY OF FOLSOM, (the "City"), and TOLL WEST [NC., WHICH WILL DO BUSINESS IN
CALIFORNIA AS TOLL BROTHERS WEST INC., a Delaware corporation ("Developer").

B. The effective date of this Agreement is 2024 (*Effective Date").

C. The Developer intends to construct certain road, water, sewer and other public

capital improvements, as more particularly described in Exhibit A attached hereto (collectively,

the "Acquisition Improvements") to serve the development of real property owned by Developer

within the Folsom Plan Area and within the boundaries of the District described below. The

public capital improvements are to be owned and operated by the City, and the financing is to be

accomplished, in part, with funding to be provided by the District under and pursuant to the

Mello-Roos Community Facilities Act of 1982 - California Government Code Sections 53311

and following (the "Act").

D. On May 26,2020, the City adopted Resolution No. 10435 to form City of Folsom

Community Facilities District No. 23 (Folsom Ranch) (the "District" or "CFD 23") within the

Folsom Plan Area to finance, among other authorized facilities, the Acquisition Improvements

and, on the same date, a landowner election was conducted in which all of the votes were cast

unanimously in favor of forming the District.

D. On December 14, 2021, the City adopted Resolution No. 10770 to designate

Improvement Area No. 7 ("Improvement Area No. 7") within the District and to levy special

taxes therein and, on the same date, a landowner election was conducted in which all of the votes

were cast unanimously in favor of designating Improvement Area No. 7.

E. The District intends to levy special taxes and cause the Authority to issue CFD 23

Bonds to fund, among other things, a portion of the costs of the Acquisition Improvements. The

proceeds of the District special taxes and CFD 23 Bonds, together with interest earned thereon,

are referred to herein as the "Available CFD 23 Proceeds." The Available CFD 23 Proceeds

shall include the amount of (i) special taxes, if any, collected during the first twenty (20) years of
the term of the District, beginning with Fiscal Year 2020-2021, available to fund the direct
payment for the acquisition and/or construction of Acquisition Improvements and not related to

or required to fund debt service or Administrative Expenses, as defined in and determined in
accordance with the Rate and Method of Apportionment for the District (the "Available Pay-Go

Proceeds"), and (ii) the net acquisition proceeds generated by all CFD 23 Bond sale(s) issued by

the Authority and secured by District special taxes.

F. Attached hereto as Exhibit A is a description of the Acquisition Improvements

and attached hereto as Exhibit B is a description of certain authorized discrete and usable
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portions of the Acquisition Improvements that may be acquired from Developer pursuant to

Section 53313.51 of the Act. It is understood that the Available CFD 23 Proceeds may not be

sufficient to reimburse the Developer for all of the costs and expenses of the Acquisition
Improvements contemplated hereunder, or otherwise finance said improvements. Accordingly,
Developer understands and acknowledges that any shortfall in the Available Amount toward the

construction and completion of the Acquisition Improvements, unless otherwise provided in a

separate agreement (e.g. the funding of costs under an acquisition agreement relating to another

improvement area within the Folsom Plan Area), is the Developer's sole responsibility, and that

this Agreement solely provides for the payment of the Acquisition Price from the Available CFD

23 Proceeds, or from any proceeds that may become available for such payment through the

SPIF Program (as defined herein) for an Acquisition Improvement included in the SPIF Program.

G. The parties anticipate that, upon completion of the Acquisition Improvements and

subject to the terms and conditions of this Agreement and final acceptance by the City Engineer

in writing, the City will acquire the completed Acquisition Improvements.

H. Any and all monetary obligations of the City arising out of this Agreement are the

special and limited obligations of the City payable only from the Available CFD 23 Proceeds,

and no other funds whatsoever of the District, the Authority, or the City shall be obligated

therefor under any circumstances under this Agreement.

I. Attached to this Agreement are Exhibit A (the Acquisition Improvements),

Exhibit B (Eligible Portions of Acquisition Improvements, including related Design Costs),

Exhibit C (form of Requisition), and Exhibit D (Insurance Requirements), all of which are

incorporated into this Agreement for all purposes.

Agreement

ARTICLE I

DEFINITIONS ; COMMLINITY FACILITIES DISTRICT FORMATION
AND FINANCING PLAN

Section 1.01. Definitions. As used herein, the following capitalized terms shall have the

meanings ascribed to them below:

"Acceptable Title" means free and clear of all monetary liens, encumbrances,

assessments, whether any such item is recorded or unrecorded, and taxes, except those items

which are reasonably determined by the City Engineer, upon consultation with the City Attorney,

not to interfere with the intended use and therefore are not required to be cleared from the title.

"Acquisition and Construction Fund" means the "Community Facilities District No. 23

Improvement Area No. 7 Acquisition and Construction Fund" established by the District for the

purpose of paying the Acquisition Prices of the Acquisition Improvements.

"Acquisition Improvements" means the Acquisition Improvements described in Exhibit
A hereto.
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"Acquisition Price" means the total amount eligible to be paid to the Developer upon

acquisition of the Acquisition Improvements as provided in Section 2.03, including any

additional Available CFD 23 Proceeds collected thereafter that are eligible to be paid to
Developer, but not to exceed the Actual Cost of the Acquisition Improvement, together with the

CCI adjustment thereon until paid in full as provided herein.

"Actual Cost" means the total cost of the Acquisition Improvements, or Eligible Portions

thereof, as documented by the Developer to the satisfaction of the City and as certified by the

City Engineer in an Actual Cost Certificate including, without limitation, (a) the Developer's

cost of constructing the Acquisition Improvements including grading, labor, material and

equipment costs, (b) the Developer's cost of designing and engineering the Acquisition
Improvements, preparing the plans and specifications and bid documents for the Acquisition

Improvements, and the costs of inspection, materials testing and construction staking for the

Acquisition Improvements, (c) the Developer's cost of any performance, payment and

maintenance bonds and insurance, including titlq insurance, required hereby for the Acquisition
Improvements, (d) the Developer's cost of any real property or interest therein that is either

necessary for the construction of the Acquisition Improvements (e.g., temporary construction

easements, haul roads, etc.), or is required to be conveyed with such Acquisition Improvement in
order to convey Acceptable Title thereto to the City or its designee, (e) the Developer's cost of
environmental evaluation or mitigation required for the Acquisition Improvements, (f) the

amount of any fees actually paid by the Developer to the City and any other governmental

agencies in order to obtain permits, licenses or other necessary govemmental approvals and

reviews for the Acquisition Improvements, (g) the Developer's cost for construction and project

management, administration and supervision services for the Acquisition Improvements, (h) the

Developer's cost for professional services related to the Acquisition Improvements, including

engineering, accounting, legal, financial, appraisal and similar professional services, and (i) the

costs of construction financing incurred by the Developer with respect to the Acquisition
Improvements.

"Actual Cost Certifrcate" means a certificate prepared by the Developer detailing the

Actual Cost of the Acquisition Improvements, or Eligible Portions thereof, to be acquired

hereunder, as may be revised by the City Engineer pursuant to Section 2.03.

..Agreement,,meanSthisAcquisitionAgreement,datedasof-,2024'

"Authority" means the Folsom Ranch Financing Authority.

"Available CFD 23 Proceeds" shall have the meaning assigned to the term in Recital E.

"Available Pay-Go Proceeds" shall have the meaning assigned to the term in Recital E.

"CCI" means the construction cost index reported by the Engineering News Record used

by the City to adjust construction costs, currently based on the average of the change in the San

Francisco Construction Cost Index and the change in the 2}-city Construction Cost Index for the

l2-month period ending in May, or comparable index of annual construction costs for public

capital improvements used by the City.

"CFD Administrator" means the administrator of the District appointed by the City.

J#218407 v3 9223.2



"CFD 23 Bonds" means bonds or other indebtedness issued by the Authority that are to

be repaid with District Special Taxes.

"Crty" means City of Folsom.

"City Engineer" means the City Engineer of the City or hisftrer designee who will be

responsible for administering the acquisition of the Acquisition Improvements hereunder.

"Code" means the Government Code of the State of California.

"Developer" means Toll West Inc. doing business as To11 Brothers West Inc., a

Delaware corporation, its successors and assigns, other than individual homeowners.

"Director" means the Director of the City's Community Development Department or

hislher designee.

"Disbursement Request Form" means a requisition for payment of funds from the

Acquisition and Construction Fund for an Acquisition improvement, or an Eligible Portion

thereof, in substantially the form contained in Exhibit C hereto'

"District" shall have the meaning assigned to the term in Recital D.

"Eligible Portions" means the eligible, discrete and usable portions of the Acquisition
Improvements available for acquisition and payment of Installment Payments listed and

described in Exhibit B hereto.

'llnstallment Paymenf' means an amount approved by the City Engineer as partial

payment toward the Actual Cost of an Eligible Portion as shown in Exhibit B-Description of
Eligible Portions of Acquisition Improvements.

"Project" means the Developer's development of the property in the District, including

the design and construction of the Acquisition Improvements and the other public and private

improvements to be constructed by the Developer within the District.

"special Taxes" means annual special taxes, and prepayments thereof, authorized by and

to be levied by the District.

"Title Documents" means, for the Acquisition Improvements acquired hereunder, a gtant

deed or similar instrument necessary to transfer title to aty real property or interests therein

(including easements), or an irrevocable offer of dedication of such real property with interests

therein necessary to the operation, maintenance, rehabilitation and improvement by the City of
the Acquisition Improvements (including, if necessary, easements for ingress and egress) and a

bill of sale or similar instrument evidencing transfer of title to the Acquisition Improvements

(other than said real property interests) to the City, where applicable.

Section 1.02. Establishment of Commumtv Facilities District. The District was

established by the City on May 26,2020 and Improvement Area No. 7 was designated by the

City on December 14,2021, and through the applicable successful landowner elections held on
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such days, the District is authorizedto levy the Special Taxes and to issue the CFD 23 Bonds to

finance the Acquisition Prices for the Acquisition Improvements. Developer and the City agree

to reasonably cooperate with one another and with the District in the completion of the financing

through the issuance by the Authority of the CFD 23 Bonds in one or more series and/or the

collection of Special Taxes to generate Available Pay-Go Proceeds.

Section 1.03 Available

(a) Develooer Pav-Go Proceeds. Available Pay-Go Proceeds collected by the

District shall be deposited in the Acquisition and Construction Fund established by the District,

and may be disbursed to pay the Acquisition Price and Installment Payments of Acquisition
Improvements in accordance with Article II of this Agreement. All funds in the Acquisition and

Construction Fund shall be considered a portion of the Available CFD 23 Proceeds.

(b) CFD 23 Bond Series. Upon the delivery of each issue or issues of CFD 23

Bonds, the net proceeds thereof shall be deposited into the Acquisition and Construction Fund

for the purpose of holding all funds for the Acquisition Improvements. All earnings on amounts

in the Acquisition and Construction Fund shall remain in the Acquisition and Construction Fund

for use as provided herein. Money in the Acquisition and Construction Fund shall be available

to respond to delivery of a Disbursement Request Form and to be paid to the Developer or its
designee to pay the Acquisition Price and Installment Payments of the Acquisition
Improvements, or portions thereof, as specified in Article II hereof.

(c) Priority Use of Available CFD Proceeds. The Available CFD 23

Proceeds will be used primarily to fund the costs of the Acquisition Improvements, and then to

fund the costs of any other developer improvements advanced and/or constructed by a developer

within the Folsom Plan Area that are authorized for acquisition by the District. The Available

CFD 23 Proceeds shall be used first to fund any of the Acquisition Improvements, in any order,

as and when each Acquisition Improvement or Eligible Portion is completed and payment of the

Acquisition Price or Installment Payment can be paid to Developer as provided herein. Upon

completion of all of the Acquisition Improvements hereunder and payment of the Acquisition
Prices therefor, any remaining funds in the Acquisition and Construction Fund (less any amount

determined by the District as necessary to reserve for claims against the account) shall be (i)

applied or reserved for application to pay the costs of any other authoized developer

improvements and, to the extent not so used, (ii) shall be applied by the District to call Bonds or

to reduce Special Taxes as the District shall determine.

Section 1.04. No Effect ofCFD on SPIF Pavments If and to the extent any of
the Acquisition Improvements are also included for financing within the Specific Plan

Infrastructure Fee Program (the "SPIF Program"), any payments hereunder from Available CFD

23 Proceeds to Developer for such Acquisition Improvements shall not affect or limit
Developer's ability to obtain and apply fee credits against andlor fee reimbursements from the

SPIF Fee Program in consideration of its construction of the Acquisition Improvements that are

included for financing in the SPIF Program. Developer's right to any such fee credits and/or fee

reimbursements from the SPIF Program would be subject to and contingent upon Developer's

entering into and complying with the requirements of a separate SPIF Fee Reimbursement
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Agreement to be entered into between the City and Developer for the Acquisition Agreements

that are included for financing in the SPIF Program.

Section 1.05. No District or citv Liabilitv; Citv Discretion: No Effect on Other

Agreements. In no event shall any actual or alleged act by the District or the City or any actual

or alleged omission, negligence, or failure to act by the District or the City with respect to the

performance of its obligations hereunder subject the District or the City to any liability therefor,

whether monetary or otherwise (except only as to pay any amounts available and payable

hereunder from Available CFD 23 Proceeds). Further, nothing in this Agreement shall be

construed as affecting the Developer's or the City's duty to perform their respective obligations
under any other agreements between the parties hereto, or the City's enforcement of applicable

laws, ordinances, rules, policies and regulations pertaining to public improvement standards

and/or specifications, as well as land use and subdivision requirements related to the Project, all
of which are and shall remain independent of the Developer's and the City's rights and

obligations under this Agreement.

ARTICLE II

DESIGN, CONSTRUCTION AND ACQUISITION OF ACQUISITION IMPROVEMENTS

Section 2.01 Lettins and Desisn Contracts. The Developer has awarded

and administered, or will award and administer, or through the City has advanced funds for the

engineering design contracts for the Acquisition Improvements to be acquired from Developer.

All eligible expenditures of the Developer for design engineering and related costs in connection

with the Acquisition Improvements (whether as an advance to the City or directly to the design

consultant)incurredpriortotheEffectiveDate,asidentifiedon@attachedhereto,sha1l
be reimbursed at the time of the first Bond sale, and, thereafter, all additional, eligible design

engineering and related costs shall be reimbursed at the time of acquisition of the Acquisition
Improvements. The Developer shall be entitled to reimbursement for any design costs of the

Acquisition Improvements only out of the Acquisition Price as provided in Section 2.03 and

shall not be entitled to any payment for design costs independent of the acquisition of
Acquisition Improvements.

Section 2.02. Letting and Administration of Construction Contracts: Indemnification.
Developer agrees to comply with City requirements with respect to contracting for the

construction of the Acquisition Improvements. The Developer agrees that all the contracts shall

call for compliance with all provisions of the prevailing wage law for "public works" as required

by the Labor Code of the State of Califomia and shall require all work to be performed by

licensed general contractors. The Developer's indemnification obligation set forth in Section

3.01 of this Agreement shall also apply to any alleged failure to comply with the requirements of
this Section, andlor applicable State laws regarding public contracting and prevailing wage laws

applicable to public works.

(a) Plans and Specifications. The Developer represents and covenants that it
has obtained or will obtain approval of the plans and specifications for the Acquisition
Improvements from all appropriate departments of the City and from any other public entity or
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public utility from which such approval must be obtained, prior to construction. The Developer

iurth". covenants that the Acquisition Improvements will be constructed in full compliance with

such approved plans and specihcations and any change orders thereto, as approved in the same

manner, and the adopted City Standard Construction Specifications and Improvement Standards.

The Developer shall submit copies of all plans and specifications to the Director or his/her

designee.

(b) CEQA. The Developer covenants that it has complied or will comply with
the Califomia Environmental Quality Act in conjunction with the construction of the Acquisition
Improvements and their conveyance pursuant to the terms set forth herein.

(c) Inspection. The Developer covenants that the City, and other public

entities or public utilities to whom any of the Acquisition Improvements will be conveyed, will
be permitted to inspect the Acquisition Improvements using the same standards which would be

applied to a public works project.

(d) Insurance. With respect to the construction of the Acquisition
Improvements, the Developer shall furnish to City a certificate or certificates of insurance, with
uninsrrrunce carrier acceptable to City and in a form satisfactory to the City Attorney, evidencing

insurance coverage consistent with Exhibit D attached hereto.

(e) Performance and Payment Bonds. Except as otherwise provided herein,

the Developer covenants to comply with all applicable performance, labor and materials and

completion bond requirements of the City with respect to the construction of the Acquisition
Improvements. To the extent bonds are required, Developer further covenants and agrees to

execute and deliver or otherwise cause to be provided to City, prior to construction and in forms

acceptable to the City Afiorney, a faithful Performance Bond in the amount of 100% of the

estimated cost of the Acquisition Improvements and a Labor and Materials Bond in the amount

of 100% of the estimated cost of the Acquisition Improvements, from a bonding company with
an A.M. Best rating of at least "A-" or its equivalent. Such bonds shall only be released upon

full completion of the Acquisition Improvements, the City's written acceptance of the

Acquisition Improvements, and payment of all persons furnishing labor and materials.

Section 2.03. Sale of Imorovements. The Developer agrees to sell to the

City each of the Acquisition Improvements to be constructed by Developer (including any rights-

of-way or other easements necessary for the Acquisition Improvements, to the extent not already

owned by the City), when each of the Acquisition Improvements is completed to the satisfaction

of the City and accepted by the City Engineer in writing for an amount not to exceed the lesser of
(i) the Available CFD 23 Proceeds and (ii) the Actual Cost of the Acquisition Improvement(s),

increased from and after the completion of the Acquisition Improvements until paid in fulIbased

on the annual increase, if any, in the CCI from such completion to date of payment (the

"Acquisition Price"). Notwithstanding any provision to the contrary, the Developer understands

that the Available CFD 23 Proceeds for the acquisition of the Acquisition Improvements may not

be sufficient to reimburse the Developer for all of the costs and expenses constructing the

Acquisition Improvements, or otherwise finance said improvements. Accordingly, Developer

understands and acknowledges that any shortfall in the amount of Available CFD 23 Proceeds

for the construction and completion of the Acquisition Improvements, unless otherwise provided
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in a separate agreement (e.g. the funding of costs under an acquisition agreement relating to
another improvement area within the Folsom Plan Area), is the Developer's sole responsibility,

and that this Agreement solely provides for the payment of the Acquisition Price from the

Available CFD 23 Proceeds, or from any proceeds that may become available for such payment

through the SPIF Program (as defined herein) for an Acquisition Improvement included in the

SPIF Program.

Exhibit A, attached hereto and incorporated herein, contains a list of the Acquisition
Improvements. Portions of the Acquisition Improvements eligible for Installment Payments

prior to completion of the entire Acquisition Improvements are described as eligible, discrete and

usable portions in Exhibit B (each, an "Eligible Portion"). At the time of completion of each

Acquisition Improvement, or Eligible Portion thereof, the Developer shall deliver to the City
Engineer a written request for acquisition, accompanied by an Actual Cost Certificate, and by

executed Title Documents for the transfer of the Acquisition Improvement where necessary. In
the event that the City Engineer finds that the supporting paperwork submitted by the Developer

fails to demonstrate the required relationship between the subject Actual Cost and eligible work,

the City Engineer shall advise the Developer that the determination of the Actual Cost (or the

ineligible portion thereof) has been disallowed and shall request further documentation from the

Developer. If the further documentation is still not adequate, the City Engineer may update the

Actual Cost Certificate to revise or delete any disallowed items and the determination shall be

subject to appeal to the Director, whose determination shall be final.

Certain soft costs for the Acquisition Improvements, such as civil engineering, may have

been incurred pursuant to single contracts that include work relating also to the private portions

of the Project or to multiple Acquisition Improvements. In those instances, the total costs under

such contracts will be allocated to each Acquisition Improvement as approved by the City
Engineer. Where a specific contract has been awarded for design or engineering work relating

solely to an Acquisition Improvement, one hundred percent (100%) of the costs under the

contract will be allocated to that Acquisition Improvement. Soft costs will be allocated to each

Acquisition Improvement as approved by the City Engineer. The costs of environmental

mitigation required to mitigate the impacts of the public and private portions of the Project will
be allocated to each Acquisition Improvement as approved by the City Engineer. Pursuant to

Section 2.01, alt eligible expenditures of soft costs in connection with the Acquisition
Improvements (whether as an advance to the City or directly to the design consultant) incurred

prior to the Effective Date, as identified in Exhibit B attached hereto, shall be reimbursed at the

time of first Bond sale, and, thereafter, all additional, eligible soft costs shall be reimbursed at the

time of acquisition of the Acquisition Improvements.

Section 2.04. Conditions to Pavment of uisition Price Payment to the

Developer or its designee of the Acquisition Price for each Acquisition Improvement shall in
every case be conditioned first upon the determination of the City Engineer that the Acquisition
Improvement satisfies all City construction standards and specifications, rules, policies,

regulations and ordinances and shall be further conditioned upon satisfaction of the following
additional conditions precedent:

(a) Lien Releases. The Developer shall have provided the City with lien
releases or other similar documentation satisfactory to the City Engineer as evidence that none of
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the property (including any rights-of-way or other easements necessary for the operation and

maintenance of the Acquisition Improvement, to the extent not already owned by the City)

comprising the Acquisition Improvement, and the property which is subject to the special taxes

of the Community Facilities District, is subject to any prospective mechanics lien claim

respecting the Acquisition Improvements.

(b) Payment of Taxes. The Developer shall be current in the payment of all

due and payable general property taxes, and all special taxes of the Community Facilities

District, on property owned by the Developer or under option to the Developer within the

Community Facilities District.

(c) Certification No Loan Default. The Developer shall certiff that it is not in

default with respect to any loan secured by any interest in the Project.

(d) Title Documents. The Developer shall have provided the City with Title

Documents needed to provide the City with Acceptable Title to the site, right-of-way, or

easement upon which the subject Acquisition Improvements are situated. All such Title

Documents shall be in a form acceptable to the City Attorney and shall convey Acceptable Title.

The Developer shall provide a policy of title insurance as of the date of transfer in a form

acceptable to the City Attorney insuring the City as to the interests acquired in connection with
the acquisition of any interest for which such a policy of title insurance is not required by another

agreement between the City and the Developer. Each title insurance policy required hereunder

shall be in the amount equal to the Acquisition Price. The amount paid to the Developer or its

designee upon satisfaction of the foregoing conditions precedent shall be the Acquisition Price

less all Installment Payments paid previously with respect to the Acquisition Improvement.

(e) Retention for Punch List Work. In the case of a completed Acquisition

Improvement suitable for public use, but for which certain punch list work remains to be

completed prior to formal acceptance by the City, the City shall retain from the payment of any

Acquisition Price for such Acquisition Improvement the amount of one hundred and fifty percent

(150%) of the value of punch list work not completed. Upon payment and acceptance of the

Acquisition Price, less the retention for any punch list work, for each completed Acquisition

Improvement or portion thereof, Developer shall have no further claim for payment from the

City with respect to the retentions until completion of the punch list work. The City shall hold

the retention amount on all Acquisition Improvements acquired until the punch list work is
completed and accepted by the City. Provided, however, in any event, the City will not pay for

the acquisition of any completed Acquisition Agreement or portion thereof unless and until the

street, drainage or other utility rights of way where they are located have been irrevocably

offered to the City for dedication and the remaining conditions precedent to payment under this
'section 2.04 are satisfied.

(0 Warranty Bond. The Developer shall provide to City a warranty bond

equal to I}Yo of th. Actual'Cost of the Acquisition Improvement. Commencement of the one-

year warranty period shall start at the time of City's formal acceptance of the Acquisition

Improvements in writing.
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Section 2.05. Payment for Eligible Portions. The Developer may submit an Actual Cost

Certificate to the City Engineer with respect to any Eligible Portion. Payment to the Developer

or its designee from the Acquisition and Construction Fund and/or SPIF Set-Aside Fund of an

Installment Payment with respect to such Eligible Portion shall in every case be conditioned first
upon the determination of the City Engineer, that the Eligible Portion has been completed in
accordance with all applicable plans and City construction standards and specifications, rules,

policies, regulations and ordinances and is otherwise complete and, where appropriate, is ready

for acceptance by the City, and shall be fuither conditioned upon satisfaction of the following
additional conditions precedent:

(a) The Developer shall have provided the City with lien releases or other

similar documentation satisfactory to the City Engineer as evidence that the property (including

any rights-of-way or other easements necessary for the operation and maintenance of the Eligible
Portion, to the extent not already owned by the City) comprising the Eligible Portion is not

subject to any prospective mechanics lien claim respecting the Eligible Portion.

(b) The Developer shall be current in the payment of all due and payable

general property taxes, and all special taxes of the Community Facilities District, on property

owned by the Developer or under option to the Developer within the Community Facilities
District.

(c) The Developer shall have provided the City with Title Documents needed

to provide the City with Acceptable Title to the site, right-of-way, or easement upon which the

subject Eligible Portion is situated. All such Title Documents shall be in a form acceptable to the

City Attomey and shall be sufficient, upon completion of the Acquisition Improvements of
which the Eligible Portion is a part, to convey Acceptable Title to the Eligible Portion. The

Developer shall provide a policy of title insurance as of the date of transfer in a form acceptable

to the City Attorney insuring the City as to the interests acquired in connection with the

acquisition of any interest for which such a policy of title insurance is not required by another

agreement between the City and the Developer. Each title insurance policy required hereunder

shall be in the amount equal to the Installment Payment for the Eligible Portion.

(d) Payment and performance bonds, from a bonding company with an A.M.
Best rating of at least "A-" or its equivalent, applying to plans, standards and specifications for
the Acquisition Improvements approved by the City Engineer, shall be in place to secure

completion of the Acquisition Improvements of which the Eligible Portion is a part. As an

alternative thereto, Developer may ask the City to retain and reserve the amount of funds in the

Acquisition and Construction Fund equal to the estimated cost to complete such Acquisition
Improvements in the manner described in Section 2.02(e) above.

(e) The amount paid to the Developer or its designee upon satisfaction of the

foregoing conditions precedent shall be the "Installment Payment" with respect to the Eligible
Portion.

Section 2.06. Disbursement Request Form. Upon a determination by the City Engineer

to pay the Acquisition Price of an Acquisition Improvement pursuant to Section 2.04 or to pay an

Installment Payment for an Eligible Portion thereof pursuant to Section 2.05, the City Engineer
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shall cause a Disbursement Request Form substantially in the form attached hereto as Exhibit C
to be submitted to the CFD Administrator for payment from the Acquisition and Construction

Fund, up to the Acquisition Price or Installment Payment amount, and the CFD Administrator
shall authorize such payment directly to the Developer or its designee of the authorized am

Section 2.07. Limitation on Obligations. Notwithstanding any provision to the contrary,

in no event shall the District, the Authority or the City be required to pay the Developer or its
designee more than the amounts held in the Acquisition and Construction Fund for the

Acquisition Improvements under this Agreement.

Section 2.08. Warranties: Maintenance. Developer warrants the Acquisition
Improvements as to materials and workmanship and should any failure due to faulty design or

materials of the Acquisition Improvements or any parts thereof occur within a period of one (1)

year after formal acceptance of the completed Acquisition Improvements by the City in writing,
Developer shall promptly cause the needed repairs to be made at its sole cost and expense,

without any expense or cost to City and without further reimbursement from the City. Developer

shall provide to City, at the time of submittal of each payment request, a warranty bond equal to

10% of the value of each Acquisition Improvement.

City is hereby authorized to make repairs if Developer fails to make, or undertake with
due diligence, the aforesaid repairs within twenty (20) calendar days after it is given written
notice of such failure. In case of emergency where delay would cause serious hazard to the

public, the necessary repairs may be made by City without prior notice to Developer. In all cases

of failure of the Acquisition Improvements within the warranty period where the City has taken

action in accordance with this paragraph, Developer shall reimburse City for any and all costs or

expenses, direct and indirect, incurred by the City within thirty (30) calendar days of receiving
invoice from the City. If the Developer fails to timely pay such reimbursement, the City may

recover such costs or expenses from any and all Available CFD 23 Proceeds in the Acquisition
and Construction Fund, in addition to any and all remedies at law or in equity.

Any warranties, guarantees or other evidence of continuing obligations of third persons

with respect to any Acquisition Improvement to be acquired by the City shall be delivered to the

Director as part of the conveyance of the Acquisition Improvement. No later than the time for
such conveyance, the Developer shall veriff and confirm existence of a funding mechanism

acceptable to City for the ongoing maintenance of the Acquisition Improvements in accordance

with applicable City standards, policies and ordinances and for such periods as are required by

applicable City standards, policies and ordinances.

ARTICLE III

MISCELLANEOUS

Section 3.01. Indemnification and Hold Harmless. The Developer hereby assumes the

defense of, and indemnifies and saves harmless the City, the Authority, the District, and their
respective officers, directors, employees and agents (collectively, the "Indemnitees"), from and

against all actions, damages, claims, losses or expenses of every type and description including
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but not limited to personal injury, or bodily injury including death, as well as from claims for
property damage which may arise from the operations of the Developer or its contractors,

subcontractors, agents, or employees, to which the Indemnitees may be subjected or put, by
reason of, or resulting from or alleged to have resulted from the acts or omissions of the

Developer or its contractors, subcontractors, agents or employees arising out of any contract for
the design, engineering and construction of the Acquisition Improvements entered into by or for
the Developer, or arising out of any alleged misstatements of fact or alleged omission of a

material fact made by the Developer, its officers, directors, employees or agents to the District's
underwriter, financial advisor, appraiser, district engineer or bond counsel or regarding the

Developer, its proposed developments, its property ownership and its contractual arrangements

contained in the official statement relating to the District financing (Developer hereby

acknowledges that it has been furnished a copy of the offrcial statement for the District and has

not objected thereto). Nothing in this Section 3.01 shall limit in any manner the City's rights

against any of the Developer's architects, engineers, contractors or other consultants. Except as

set forth in this Section 3.01, no provision of this Agreement shall in any way limit the extent of
the responsibility of the Developer for payment of damages resulting from the operations of the

Developer, its agents and employees. Nothing in this Section 3.01 shall be understood or

construed to mean that the Developer agrees to indemniff the Indemnitees for any wrongful acts,

willful misconduct, active negligence or omissions to act of the Indemnitees. It is understood

that the duty of Developer to indemnifr and hold harmless includes the duty to defend as set

forth in Section 2778 of the California Civil Code. Acceptance by City of any insurance

certificates or endorsements does not relieve Developer from liability under this indemnification
and hold harmless clause. This indemnification and hold harmless clause shall apply to any

damages oi claims for damages whether or not such insurance policies shall have been

determined to apply. By execution of this Agreement, Developer acknowledges and agrees to

the provisions of this Section and that it is a material element of consideration. The foregoing
indemnity obligation of the Developer shall survive the termination or expiration of this

Agreement.

Section 3.02. Audit. The City shall have the right, during normal business hours and

upon the giving of ten days' written notice to the Developer, to review all books and records of
the Developer pertaining to costs and expenses incurred by the Developer (for which the

Developer seeks reimbursqment pursuant to this Agreement) in constructing the Acquisition
Improvements.

Section 3.03. Cooperation. The City and the Developer agree to cooperate with respect

to the completion of the financing of the Acquisition Improvements by the District through the

levy of the Special Taxes and issuance of Bonds. The City and the Developer agree to meet in
good faith to resolve any differences on future matters which are not specifically covered by this

Agreement.

Section 3.04. General Standard of Reasonableness. Any provision of this Agreement

which requires the consent, approval or acceptance of either party hereto or any of their
respective employees, officers or agents shall be deemed to require that the consent, approval or

acceptance not be unreasonably withheld or delayed, unless the provision expressly incorporates

a different standard. The foregoing provision shall not apply to provisions in the Agreement

which provide for decisions to be in the sole discretion of the party making the decision.

#218407 v3 9223.2 l2



Section 3.05. Third Partv Beneficiaries. It is expressly agreed that there are no third
party beneficiaries of this Agreement, including without limitation any owners of Bonds, any of
the City's, District's or Developer's contractors for the Acquisition Improvements and any of the

City's, District's or the Developer's agents and employees.

Section 3.06. Conflict with Other Agreements. Nothing contained herein shall be

conslrued as releasing the Developer or the City from any condition of development or

requirement imposed by any other agreement between the City and the Developer, and, in the

event of a conflicting provision, the other agreement shall prevail unless the conflicting provision

is specifically waived or modified in writing by the City and the Developer.

Section 3.07. Notices. All invoices for payment, reports, other communication and

notices relating to this Agreement shall be mailed or e-mailed to:

Either party may change its address by giving notice in writing to the other party.

Section 3.08. Severabilit)'. If any part of this Agreement is held to be illegal or

unenforceable by a court of competent jurisdiction, the remainder of this Agreement shall be

given effect to the fullest extent reasonably possible.

Section 3.09. Governing Law. This Agreement and any dispute arising hereunder shall

be governed by and interpreted in accordance with the laws of the State of California. Any action

brought relating to this Agreement shall be held exclusively in a state court in the County of
Sacramento.

Section 3.10. Waiver. Failure by aparfi to insist upon the strict perfornance of any of
the provisions of this Agreement by the other party, or the failure by a party to exercise its rights

upon the default of the other party, shall not constitute a waiver of such party's right to insist and

demand strict compliance by the other party with the terms of this Agreement.

If to the City:

Chief Financial Officer
City of Folsom
50 Natoma Street
Folsom, CA 95630
E-mail : stamagni@folsom. ca.us

With a copy to:

City Attomey
City of Folsom
50 Natoma Street
Folsom, CA 95630
E-mail : swang@folsom. ca.us

If to the Developer:

Toll West Inc., which will do business in California
as Toll Brothers West Inc.
110 Woodmere Road, Suite 120

Folsom, CA 95630
Attention: Greg Van Dam, P.E.
E-mail: gvandam@tollbrothers.com

With a copy to

O'Neil LLP
19800 MacArthur Blvd., Suite 650
Irvine, CA926l2
Attention: Sandra A. Galle
E-mail : ssalle@.oneil-llp.com
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Section 3.1l. Sinsular and ural: Gender. As used herein, the singular of any word
includes the plural, and terms in the masculine gender shall include the feminine.

Section 3.12. Counterparts. This Agreement may be executed in counterparts, each of
which shall be deemed an original.

Section 3.13. Successors and Assigns. This Agreement is binding upon the heirs,

assigns and successors-in-interest of the parties hereto. The Developer may not assign its rights

or obligations hereunder, except to successors-in-interest to the property within the District,

without the prior written consent of the City, which consent shall not be unreasonably withheld.

Section 3.14. Remedies in General. It is acknowledged by the parties that the City
would not have entered into this Agreement if it were to be liable in damages under or with
respect to this Agreement or the application thereof, and therefore the Developer hereby waives

any and all claims for damages against the City and its officers, agents and employees for breach

of this Agreement. This waiver of damages by Developer shall not preclude any action by

Developer to specifically enforce the obligations of the City hereunder to review and approve for
acceptance and acquisition the Acquisition Improvements constructed by Developer in
accordance with the terms hereof and to process applications for payment with the CFD

Administrator for payment to Developer from the Acquisition and Construction Fund of the

approved Acquisition Price for each of the Acquisition Improvements completed by Developer.

The parties further acknowledge that damages are not a remedy under this Agreement,

and thus, while in general each of the parties hereto may pursue any remedy at law or equity

available for the breach of any provision of this Agreement, the City shall not be liable in
damages to the Developer, or to any assignee or transferee of the Developer. The Developer

may, without any claim for damages of any kind, in addition to other rights or remedies, institute

an action to cure, correct, specifically enforce or remedy any default in the processing of the

payments to the Developer specified in this Agreement. Subject to the foregoing, the Developer

covenants not to sue for or claim any damages for any alleged breach of, or dispute which arises

out of, this Agreement.

[Remainder of Page Intentionally Blank; Signature Page FollowsJ
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and

year written above.

DEVELOPER:

Toll West Inc., which will do business in
California as Toll Brothers West Inc.o

a Delaware corporation

By:
Name:
Its:

By

Its:
Name

CITY:

CITY OF FOLSOM' A Municipal Corporation:

Date

ATTEST:

Elaine Andersen, City Manager

FUNDING AVAILABLE

Christa Freemantle, City Clerk Stacey Tamagni, Chief Financial Officer

ORIGINAL APPROVED AS TO CONTENT: ORIGINAL APPROVED AS TO FORM:

Pam Johns, Director
Community Development Department

Steven Waog, City Attomey
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CERTIFICATE OF ACKNOWLEDGMENT pursuant to Civil Code, Section 1189, must
be provided.

A certificate of acknowledgment in accordance with the provisions of California Civil Code

section 1189 must be attached for each person executing this agreement on behalf of Developer.

This section provides, atpart (b): "Any certificate of acknowledgment taken in another place

shall be sufficient in this state if it is taken in accordance with the laws of the place where the

acknowledgment is made."

A notary puplic or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracyo or validity of
that document.

STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

)
)ss

)

On
personally appeared , who proved to me on the basis of satisfactory

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged

to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,

executed the instrument.

I certifu under PENALTY OF PPRTRy under the laws of the State of California that the foregoing
paragraph is true and correct. WITNESS my hand and official seal.

Signature (Seal)

before me, , Notary Public,
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EXHIBIT A TO THE ACQUISITION AGREEMENT

DESCRIPTION OF ACQUISITION IMPROVEMENTS AND ESTIMATED AMOLINTS

ACQUISITION IMPROVEMENTSl ESTIMATED AMOUNTS

1. Roadwavlmprovements
(a) Mangini Parkway, including the Mangini Parkway/Alder Creek Bridge

(b) East Bidwell Parkway

(c) oak Avenue

(d) lnternal subdivision streets and related underground utilities, including

specifically the Regency earkway/Alder Creek Bridge

(e) other public roadway improvements designed to meet the needs of

development within CFD 23

tfl Traffic Signals

(C) Soft Costs

527,ooo,ooo

S5,2oo,ooo

S5,9oo,ooo

$124,ooo,ooo

ST,ooo,ooo

TBD/lncl. above

S17,ooo,ooo

2, Water Svstem lmprovements

All water facilities designed to meet the needs of development within CFD 23,

including:

(a) water storage, treatment and distribution facilities including waterlines

and appurtencances, gate valves, pressure reducing stations, flow meters,

fire hydrants, and other improvements related thereto such as site clearing,

grading and paving; curbs and gutters;

(b) booster pump stations;

(c) stand-bygenerators;

(d) site lighting, drainage, sanitary sewer, and water service;

(e ) landscaping and irrigation;

td) access gates, and fencing; and striping and signage'

TBD/Incl. above

TBD/lncl. above

TBDflncl. above

TBD/Incl. above

TBD/lncl. above

TBDllncl. above
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3. Recvcled Water Svstem lmprovements

Any and all recycled water system facilities designed to meet the needs of
development within CFD 23, including:

(a) treatment and distribution facilities including pipelines and appurtenances,

gate valves, flow meters, booster pump pressurization system, and other

improvements related thereto - such as site clearing, grading and paving,

curbs and gutters;

(b) booster pump stations;

(c) stand-bygenerators;

(d) site lighting, drainage, sanitary sewer, and water service;

(e ) landscaping and irrigation;

(d) access gates, and fencing; and striping and signage.

TBD/Incl. above

TBD/Incl. above

TBD/lncl. above

TBD/Incl. above

TBD/lncl. above

TBD/lncl. above

TBD/Incl. above

Any and all drainage and storm drain improvements designed to meet the

needs of development within CFD 23, including:

(a) excavation and grading, pipelines and appurtenances, outfalls and water

quality measures, detention/retention basins, drainage pretreatment

facilities, drainage ways/channels, pump stationt landscaping and

irrigation; and access roads, gates, and fencing; and striping and signage

and other improvements related thereto.

4. Drainase Svstem lmDrovements

TBDllncl. above

TBD/Incl. above

TBD/lncl. above

TBD/Incl. above

TBD/lncl. above

TBD/lncl. above

TBD/Incl. above

5. Wastewater Svstem lmprovements

Any and all wastewater facilities designed to meet the needs of development

within CFD 23, including:

(a) pipelines and all appurtenances thereto;

(b) manholes;

{c) tie-in to existing main line;

(d) force mains;

(el lift stations;

(f) odor-control facilities; and

(g) permitting related thereto; and related sewer system improvements.
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6. Park, Parkway, and Open Space lmprovements

Any and all improvements to parks, parkways and open space required for
development within CFD 23, including:

{a) grading, turf, shrubs and trees, landscaping irrigation, site lighting, drainage,

sanitary sewer and water service, pedestrian and bicycle trails, protective

fencing (including soundwalls), pedestrian/bicycle bridges, storm drain

crossings, wetland mitigation, hawk mitigation for authorized facilities

herein, access gates and fencing and related open space improvements;

TBD/Incl. above

(b) recreation center and amenities; S2o,ooo,ooo

TBD/Incl. above(c ) acquisition of any and all parkland as well as open space,/bike trail/public
access easements required for development within CFD 23.

Footnotes:
lNote: 

For this Agreement, Acquisition lmprovements Limited to Authorized Facilities described in the Resolution

of Formation for CFD 23, and components thereof.

S32,8oo,ooo

7. Soecifc Plan lnfrastructure Fee and lnfrastructure

The Specific Plan lnfrastucture Fee as well as any and all improvements that are

in the Specific Plan lnfrastructure Fee Program adopted by the City Council on

September 8, 2O!5, including any future amendments thereto.

By way of example, Developer may inlcude fee advances for Set Aside Fees,

Roadways or Water System lmprovements.
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EXHIBIT B TO THE ACQUISITION AGREEMENT

DESCRIPTION OF ELIGIBLE PORTIONS
oF ACQUTSITION TMPROVEMENTS,

INCLUDING RELATED DESIGN COSTS

[Nonel
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EXHIBIT C TO THE ACQUISITION AGREEMENT

DISBURSEMENT REQUEST FORM
(Acquisition Improvement or Eligible Portion)

To Folsom Ranch Financing Authority CFD Administrator (Community Facilities
District No. 23) Improvement Area No. 7
Attention:
E-mail:
Phone:

Re Community Facilities District No. 23, Improvement Area No. 7
Disbursement

The undersigned, a duly authorized officer of the Developer, hereby requests a

withdrawal from the City of Folsom Community Facilities District No. 23 Improvement Area

No. 7 Acquisition and Construction Fund, as follows:

Request Date: [Insert Date of Request]

Withdrawal Amount: [Insert Acquisition Price/Installment Payment]

Acquisition Improvements: [Insert Description of Acquisition Improvement(s)/Eligible
Portion(s) from Exhibit Al

Payment Instructions: [Insert Wire Instructions or Payment Address for
Construction Lender, or Developer or other Developer
designee provided by the Developer after termination of
direct payments to Construction Lender per Section 2.07]

The undersigned hereby certifies as follows:

The Withdrawal is being made in accordance with a permitted use of the monies pursuant

to the Acquisition Agreement and the Withdrawal is not being made for the purpose of
reinvestment.

None of the items for which payment is requested have been reimbursed previously from

the Acquisition and Construction Fund.

If the Withdrawal Amount is greater than the funds held in the Acquisition and

Construction Fund, the CFD Administrator is authorizedto pay the amount of such funds

(excluding any amounts being retained therein as directed by the City in lieu of Performance and

Payment Bonds and/or for punch list work) and to pay remaining amount(s) as funds are

subsequently deposited in and/or become available for payment from the Acquisition and

Construction Fund, should that occur.
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Developer:

[Name of Developer]

Authorized Representative

Approved By:

City of Folsom

City Eneineer
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EXHIBIT D TO THE ACQUISITION AGREEMENT

INSURANCE REQUIREMENTS

NOTE: The word "Consultant" in this Exhibit refers to either'oConsultant", "Developer" or
"Contractor" as the term is used in the Agreement/Contract to which this Exhibit is
attached.

A. During the term of this Agreement, Consultant shall maintain in ful1 force and effect at

all times during the term of the contract, at its sole cost and expense, policies of
insurance as set forth herein:

1. General Liability
a. General liability insurance including, but not limited to, protection for claims

of bodily injury and property damage liability, personal and advertising injury
liability and product and completed operations liability.

b. Coverage shall be at least as broad as Insurance Services Office Commercial
General Liability coverage form CG 0001 (occunence).

c. Claims-made coverage is not acceptable.

d. The limits of liability shall not be less than:
Each occurrence: One Million Dollars ($1,000,000)

Products & Complete.d Operations: One Million Dollars ($1,000,000)

Personal & Advertising Injury: One Million Dollars ($1,000,000)

If a general aggregate limit of liability is used, the minimum general aggregate

shall be twice the 'each occurrence' limit or the policy shall contain an

endorsement stating that the general aggregate limit shall apply separately to
the project that is the subject ofthe contract.

e

f. If a products and completed operations aggregate limit of liability is used, the
. minimum products and completed operation aggregate shall be twice the 'each

occurrence' limit or the policy shall contain an endorsement stating that the
products and completed operations aggregate limit shall apply separately to the
project which is the subject of the contract.

g. If the Consultant maintains higher limits than the minimums shown above, the
City requires and shall be entitled to coverage for the higher limits maintained
by the Consultant. Any available insurance proceeds in excess of the specified
minimum limits of insurance and coverage shall be available to the City.

2. AutomobileLiability:
a. Automobile liability insurance providing protection against claims of bodily

injury and property damage arising out of ownership, operation, maintenance,
or use of owned, hired, and non-owned automobiles.

b. Coverage shall be at least as broad as Insurance Services Office Automobile
Liability coverage form CA 0001, symbol 1 (any auto).
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c The limits of liability per accident shall not be less than

Combined Single Limit One Million Dollars ($1,000,000)

d. If Automobile Liability coverage, as required above, is provided by the
Commercial General Liability form, the General Liability policy shall include
an endorsement providing automobile liability as required above.

3. Workers' Compensation

a. Workers' Compensation lnsurance, with coverage as required by the State of
California (unless the Consultant is a qualified self-insurer with the State of
Califomia), and Employer's Liability coverage.

b. Employer's Liability Coverage with a limit not less than $1,000,000 per
accident for bodily injury and disease.

c. Consultant shall sign and file with the City department responsible for this
Agreement/Contract the Worker's Compensation Certificate contained in the
Project Manual.

4. Insurance Required in the Supplementarv Conditions: Consultant shall be required
to comply with all conditions as stipulated in the Standard Construction
Specifications, any supplementary conditions and aly special provisions as

applicable.

5. Professional Liability lnsurance: If required, errors and omissions, malpractice or
professional liability insurance with coverage of not less than $1,000,000 per
occuffence.

6. Other Insurance Provisions:

a. The Consultant's General Liability and Automobile Liability policies shall
contain, or be endorsed to contain, the following provisions:

i. The City, its officials, employees, agents and volunteers shall be covered
and specifically named as additional insureds on a separate endorsement
as respects liability arising out of activities performed by or on behalf of
the Consultant, products and completed operations of the Consultant,
premises owned, occupied, or used by the Consultant, or automobiles
owned, leased, hired, or borrowed by the Consultant in a form acceptable

to the City Attomey.

ii. The Endorsement requirement may be satisfied with express provisions in
the insurance policy(ies) which identifies any person or entity required to
be included as an insured under the policy. A copy of the declarations
page identifying the policy number, and pertinent provisions in the policy
providing additional insured coverage shall be provided to the City.

iii. The policy shall contain no special limitations on the scope of coverage

afforded to the City, its officials, employees, agents or volunteers.

For any claims related to the project, the Consultant's General Liability and

Automobile insurance coverage shall be primary insurance in their coverage of
the City and its officers, offrcials, employees, agents, or volunteers, and any
insurance or self-insurance maintained by the City, its officers, officials,
employees, agents or volunteers shall be excess of the Consultant's insurance
and shall not contribute with it.
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c. Any failure to comply with reporting or other provisions of the policies on the
part of the Consultant, including breaches of warranties, shall not affect
coverage provided to the City, its officers, officials, employees, agents or
volunteers.

d. The Consultant's Workers Compensation and Employer's Liability policies
shall contain an endorsement that waives any rights of subrogation against the
City, its officers, officials, employees, agents, and volunteers.

e. Each insurance policy shall state that coverage shall not be suspended, voided,
canceled by either party, reduced in coverage or in limits, non-renewed, or
materially changed except after 30 days prior written notice by certified mail
has been given to the City. Ten days prior written notice by certified mail shall
be given to the City in the event of cancellation due to nonpayment of
premium.

7. Acceptability of Insurers: lnsurance is to be placed with insurers with a Bests'
rating of no less than A:VII.

8. The Consultant shall furnish the City with Certificates of Insurance and
endorsements or insurance binders, signed by a person authorized by the insurer to
bind coverage on its behalf, evidencing the coverage required by this section, the
Standard Specifications, Special Provisions and/or any Supplementary Conditions.
The Consultant shall furnish comnlete. certified conies of all reouired
insurance nolicies. includins original endorsements snecificalll' reouired
hereunder if requested.

9. The Consultant shall report, by telephone to the Project Manager within 24 hours,
and also report in writing to the City within 48 hours, after Consultant or any
Subcontractors or agents have knowledge of, any accident or occurrence involving
death of or serious injury to any person or persons, or damage in excess of Ten
Thousand Dollars ($10,000) to property of the City or others, arising out of any
work done by or on behalf of the Consultant as part of the contract.

10. Such report shall contain:

a. the date and time of the occuffence,

b. the names and addresses of all persons involved, and

c. a description of the accident or occuffence and the nature and extent of the
injury or damage.

11. The City, at its discretion, may increase the amounts and types of insurance
coverage required hereunder at any time during the term of the contract by giving
30 days written notice.

12. If the Consultant fails to procure or maintain insurance as required by this section,
the Standard Specifications, and any Supplementary Conditions, or fails to furnish
the City with proof of such insurance, the City, at its discretion, may procure any or
all such insurance. Premiums for such insurance procured by the City shall be
deducted and retained from any sums due the Consultant under the contract.

13. Failure of the City to obtain such insurance shall in no way relieve the Consultant
from any of its responsibilities under the contract.
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14. The making of progress payments to the Consultant shall not be construed as
relieving the Consultant or its Subcontractors of responsibility for loss or direct
physical loss, damage, or destruction occurring prior to final acceptance by the
City.

15. The failure of the City to enforqe in a timely manner any of the provisions of this
section shall not act as a waiver to enforcement of any of these provisions at any
time during the term of the contract.

16. In the event Consultant carries Excess Liability Coverage, the Excess Liability
Coverage shall apply to any and all claims related to the project on a primary and
non-contributory basis, and the City's insurance or self-insurance coverage shall be
excess to the Consultant's Excess Liability Coverage.
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