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BANK DEPOSITORY AGREEMENT 

This depository agreement for public fund entities, together with the terms of the BANK's bid to 

serve as depository, a copy of which is attached hereto, if applicable (collectively, this "Agreement"), is made 

and entered into on the date last herein written by and between City of Fair Oaks Ranch, hereinafter 

called "DEPOSITOR," and FROST BANK, a Texas state bank, duly organized and authorized by law to do 

banking business in the State of Texas and now carrying on such business in said State (the "BANK"). 

1. Appointment of Depository and Term.

DEPOSITOR designates BANK as a depository for the period beginning October 1, 2024 and 

continuing until (the “Termination Date”) September 30, 2029, or until this Agreement has been canceled 

in accordance with the provisions hereof, for certain accounts in the name of the DEPOSITOR, and such 

accounts shall be opened by the DEPOSITOR designating the accounts and making deposits therein and the 

BANK accepting said deposits.  This Agreement will terminate on the Termination Date, unless the parties 

mutually agree in writing to an extension of the Term of this Agreement, if such extension is allowed by 

applicable law.  If the parties agree to such an extension of the Term, then the parties shall either execute an 

addendum to this Agreement or other written evidence stating that the parties have agreed to an extension, 

the statutory or other legal authority for such extension and the date upon which such extension of the Term 

expires.   

During the Term of this Agreement, the DEPOSITOR will, through appropriate action of its 

governing body, designate the officer or officers who, individually or jointly, will be authorized to represent 

and act on behalf of the DEPOSITOR in any and all matters of every kind arising under this Agreement, 

including, but not limited to, taking such actions as:  (a) executing and delivering to BANK an electronic 

fund or funds transfer agreement (and any addenda thereto); (b) appointing and designating, from time to 

time, a person or persons authorized to request withdrawals, orders for payment, or transfers on behalf of 

DEPOSITOR in accordance with the electronic fund or funds transfer agreement and addenda; (c) making 

withdrawals or transfers by written instrument; and (d) delivering to BANK the DEPOSITOR's collateral 

policy and evidence of approval by the DEPOSITOR's governing body of (1) the collateral policy, (2) the 

CUSTODIAN (defined below), (3) this Agreement, and (4) the attached Security Agreement (defined below). 

2. Establishment of Accounts.

DEPOSITOR shall deposit such of its funds as it may choose, and BANK shall receive such deposits 

as "Demand Deposits," Interest on Checking Accounts ("IOCs"), "Savings Accounts," Money Management 

Accounts ("MMAs"), and/or Certificates of Deposit ("CDs"), as designated by DEPOSITOR, and BANK 

shall hold said Demand Deposits, IOCs, Savings Accounts, MMAs, and/or CDs subject to payment in 

accordance with the terms of the particular deposit.  BANK will allow, credit, and pay interest on such IOCs, 

Savings Accounts, MMAs, and/or CDs at a rate to be set by the BANK, with: (1) interest on IOCs and MMAs 

to be paid monthly as it accrues through the last day of each month; (2) interest on Savings Accounts to be 

paid quarterly as it accrues through the last day each quarter; and (3) interest on CDs to be paid at maturity. 

Interest on CDs shall be calculated for the exact number of days on the basis of a 365-day year.  All BANK 

accounts or products listed above shall be in the name of Depositor with the designation of the fund or account 

in accordance with instructions of Depositor.   
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3. Depository Services; DEPOSITOR Records; Fees. 

 

 Subject to the provisions stated above and to the particular terms of Demand Deposits, MMAs, 

Savings Accounts, or IOCs, BANK shall pay on demand to the order of DEPOSITOR upon presentation of 

checks, drafts, or vouchers properly issued, all or any portion of said deposits now on deposit or to be 

deposited with said BANK, as long as collected funds are on deposit.  

 

BANK statements, check images, check registers, deposit slips, debit and credit notices, 

reconciliations, notices of interest earned, and any other related documentation, or images thereof, shall be 

retained by BANK for a period of 7 years after the date of receipt of the items.  To the extent permitted by 

law, BANK shall make all records, books, and supporting documents, or images thereof, pertaining to 

services applicable to DEPOSITOR accounts and transactions pursuant to this Agreement available at any 

reasonable time during the term of this Agreement, to DEPOSITOR and its designated representatives.  To 

the extent permitted by law, DEPOSITOR shall have the right to examine, audit, inspect, or make copies of 

any of such documents.   

 

To determine charges for services rendered, BANK utilizes an earnings credit rate (“ECR”) on BANK's 

account analysis system, determined and calculated in a manner specified in the BANK’s proposal/offer.  

The BANK’s account analysis system is used to calculate and account for all BANK-performed deposit and 

treasury management service charges.  BANK will calculate the DEPOSITOR's combined average daily 

collected balances, and using the ECR, number of days in the year, and number of days in the month calculate 

the earnings credit allowance of the BANK and use such  earnings credit allowance to offset the accrued 

analyzed  charges to the DEPOSITOR of combined services rendered by BANK.  For any amount of such 

accrued analyzed charges not offset by DEPOSITOR's earnings credit allowance as described above, 

DEPOSITOR shall remit payment in such amount to BANK monthly.  Any excess or unused earnings credit 

allowance may be carried to the next month toward the offset of  that month’s accrued analyzed charges; 

provided, however, that excess earnings credit allowances carried forward from a previous month must be 

used for offset of accrued analyzed charges within the same calendar quarter, and such earnings credit 

allowances shall reset to zero as of the end of each calendar quarter  (March 31, June 30, September 30 and 

December 31).  Any interest paid on MMAs, Savings Accounts or IOCs shall be considered an interest 

expense and included in the accrued analyzed charges of the DEPOSITOR on the account analysis statement.  

 

 

4. Security of Funds; Acceptable Security; Appointment of CUSTODIAN; Increases in 

Collateral Amounts. 

 

 All funds on deposit with BANK to the credit of the DEPOSITOR (including Demand Deposits, 

IOCs, Savings Accounts, MMAs, and CDs) shall be secured pursuant to the BANK's "Security Agreement" 

or similar agreement (the "Security Agreement") and any agreement required by the CUSTODIAN (defined 

below), all of which are attached hereto.   

 

DEPOSITOR and BANK, by execution of this Agreement, designate Federal Reserve Bank, Federal 

Home Loan Bank or The Bank of New York Mellon Trust Company, N.A. as the "CUSTODIAN," to hold 

collateral in an account maintained by CUSTODIAN in the name of the BANK and subject to the control of 

DEPOSITOR, according to the terms and conditions of this Agreement, the Security Agreement, and any 

agreement required by the CUSTODIAN to document such relationship. 

 

DEPOSITOR recognizes that the Federal Deposit Insurance Corporation (or its successor) (the 

"FDIC") provides insurance for DEPOSITOR’s funds deposited at any one Texas financial institution, 

including accrued interest on such funds, only up to maximum regulatory limits as set by the FDIC.  All 

uninsured funds on deposit with BANK to the credit of the DEPOSITOR shall be secured by collateral as 

provided for in the Texas Public Funds Collateral Act and in other applicable law (collectively, the "Acts"), 

and DEPOSITOR agrees and certifies that the collateral listed in Exhibit A to the Security Agreement shall 

be eligible to be used as collateral to secure DEPOSITOR's funds on deposit with the BANK.  The market 

value of the collateral securing DEPOSITOR’s funds must at all times equal or exceed 102% of the daily 

ledger balance (amount of funds plus the amount of any accrued interest on the funds) of all DEPOSITOR’s 
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Demand Deposits, IOC’s, Savings Accounts, MMA’s and CDs, less the FDIC standard maximum deposit 

insurance amount ("SMDIA") (the "Collateral Requirement").  The market value with respect to any 

collateral as of any date and priced on such date will be obtained by the BANK from a generally recognized 

pricing source.   

 

When the need for collateral with the BANK is expected to increase on any given day or over a 

series of days, DEPOSITOR agrees to notify the BANK of such expected increase at least 1 business day 

prior to the expected date the additional deposits are expected to be received.   

 

5. Delivery of Collateral to CUSTODIAN. 

 BANK already, or will immediately after the effective date of this Agreement, deliver to 

CUSTODIAN collateral of the kind and character above mentioned of sufficient amount and market value 

to provide adequate collateral for the uninsured funds (as described in Section 4 above) of DEPOSITOR 

deposited with BANK.  Such collateral or substitute collateral (as discussed below), shall be kept and retained 

by CUSTODIAN in an account maintained in the name of BANK and subject to the control of DEPOSITOR 

pursuant to the terms of this Agreement and of the Security Agreement, so long as the depository relationship 

between DEPOSITOR and BANK shall exist, and after the termination or expiration of this Agreement so 

long as any portion of the deposits made by DEPOSITOR with BANK shall have not been properly paid out 

by BANK to DEPOSITOR or on its order.  The BANK grants a security interest in such collateral to 

DEPOSITOR.  The joint custody account at the Federal Reserve Bank, Federal Home Loan Bank or The 

Bank of New York Mellon Trust Company, N.A. will be held in the BANK's and DEPOSITOR's name. 

 

6. Custodian Safekeeping Account. 

 

 The BANK shall cause CUSTODIAN to accept said collateral and hold the same in trust for the 

purposes stated in this Agreement, in a separate joint safekeeping account with the CUSTODIAN, the 

DEPOSITOR, and the BANK, to be managed pursuant to the Security Agreement, and the operating 

agreements, guidelines, and procedures as stated in this Agreement and pursuant to the terms of any separate 

agreement with the CUSTODIAN.   

 

7. Duties and Liabilities of CUSTODIAN. 

 

 It is distinctly understood by all the parties that the CUSTODIAN shall not be required to ascertain 

the amount of funds on deposit by the DEPOSITOR with BANK, nor the validity, authenticity, genuineness, 

or negotiability of the securities deposited with the CUSTODIAN by BANK pursuant to this Agreement, and 

the CUSTODIAN is not liable to anyone for performing in accordance with this Agreement, except for the 

safekeeping of the securities delivered to Custodian, and for any negligence, gross negligence or willful 

misconduct of CUSTODIAN’s own officers, agents, and employees. 

 

8. Right of DEPOSITOR Upon BANK’S Breach of Duties Under Agreement or BANK’S 

Insolvency.  

 

 Should BANK fail at any time to pay immediately and satisfy upon proper presentation any check, 

draft, or voucher lawfully drawn upon any Demand Deposit, or fail at any time upon proper presentation or 

authorization to pay and satisfy, when due, any check, draft, or voucher lawfully drawn against any IOC, 

MMA, or Savings Account and the interest on such IOC, MMA, or Savings Account, or in case BANK 

becomes insolvent or in any manner breaches its contract with DEPOSITOR, it shall be the duty of the 

CUSTODIAN, upon the demand of DEPOSITOR (in DEPOSITOR’s sole discretion, and supported by 

proper evidence of any of the above listed circumstances), to surrender the above-described collateral to 

DEPOSITOR.  DEPOSITOR may, in accordance with the terms of this Depository Agreement and any 

applicable provisions of a Security Agreement, sell all or any part of such collateral, and out of the proceeds 

of such sale deduct for itself payment of all damages and losses sustained by it, together with all expenses of 

any kind and every kind incurred by DEPOSITOR on account of such breach, failure or insolvency, 

accounting to BANK for the remainder, if any, of such proceeds or collateral remaining unsold.     
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9. Collateral Substitutions by BANK.  

 If BANK shall desire to sell or otherwise dispose of any one or more of such collateral so deposited 

with the CUSTODIAN, it may, with prior approval of DEPOSITOR, substitute for any one or more of such 

collateral other collateral of the same market value and of the character authorized in this Agreement, and 

such right of substitution shall remain in full force and be exercised by BANK as often as it may desire to 

sell or otherwise dispose of any such collateral; provided, however, that at all times, the  aggregate amount 

of such collateral or substituted collateral deposited with the CUSTODIAN shall always be such that it meets 

the Collateral Requirement.  If at any time the aggregate amount of such collateral so deposited with the 

CUSTODIAN is less than the Collateral Requirement, then in that event, BANK shall immediately deposit 

with the CUSTODIAN additional collateral as may be necessary to meet the Collateral Requirement.   

 

BANK shall be entitled to income on collateral held by the CUSTODIAN, and the CUSTODIAN 

may dispose of such income as directed by BANK without approval of DEPOSITOR, to the extent such 

income is not needed to secure DEPOSITOR's deposits, and provided that retention of such income does not 

otherwise violate this Agreement.   

 

10. Trust Receipts For Collateral; DEPOSITOR’S Right To Itemized List of Collateral. 

  

 BANK shall cause CUSTODIAN to promptly forward to DEPOSITOR trust receipts via regular 

mail, or will provide such trust receipts and reporting on the Nexen Internet service made available to 

DEPOSITOR, covering all such collateral held for DEPOSITOR by CUSTODIAN, including substitute 

collateral substituted in accordance with this Agreement.  BANK shall also maintain records relating to all 

such collateral held for the benefit of DEPOSITOR.  Upon written request of the DEPOSITOR, and if in 

accordance with the CUSTODIAN's agreement, the BANK shall request that the CUSTODIAN furnish as 

of any date requested a completely itemized list of collateral held as security for DEPOSITOR. 

 

11. Collateral Value In Excess of Collateral Requirement. 

  

 If at any time the collateral held by the CUSTODIAN for the benefit of the DEPOSITOR has a 

market value in excess of the Collateral Requirement, then upon the written authorization of an authorized 

representative of the BANK, confirmed by an authorized representative of the DEPOSITOR, the BANK may 

request withdrawal of a specified amount of collateral, the CUSTODIAN shall deliver this amount of 

collateral (and no more) to BANK, and the CUSTODIAN shall have no further liability for collateral so 

redelivered to BANK. 

 

 All substitutions, releases, and additional pledges of collateral pursuant to the terms hereof and of 

the Security Agreement shall be completed at the earliest time as is commercially reasonable. 

 

12. Termination; Amendment of Agreement. 

  

Either DEPOSITOR or BANK shall have the right to terminate this Agreement prior to the 

expiration date by providing the other party with 90 days prior written notice of its election to terminate. The 

Agreement shall terminate 90 days after delivery of such written notice, provided that all provisions of this 

Agreement have been fulfilled. 

 

In addition to any other remedy that DEPOSITOR may have at law or in equity, if BANK breaches 

this Agreement in any manner or defaults on its obligations hereunder and does not cure such breach or 

default within 30 days of BANK receiving notice of such breach or default from DEPOSITOR, then after 

expiration of such 30 day cure period, DEPOSITOR may terminate this Agreement and withdraw its funds 

by giving BANK written notice of termination and withdrawal.  Both BANK and DEPOSITOR agree that 

among other items constituting default under this Agreement is a failure to maintain adequate collateral or 

adequate capital ratios (if applicable). 

 

  In the event that DEPOSITOR fails to comply with any of its promises in this Agreement, or if any 

of its representations are untrue or any of its warranties is breached, and DEPOSITOR does not cure such 
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breach or default within 30 calendar days of DEPOSITOR receiving notice of such breach or default from 

BANK, then after expiration of such 30 calendar day cure period, BANK may terminate this Agreement by 

sending written notice to DEPOSITOR of BANK's decision to terminate.  Upon receipt of such notice, 

DEPOSITOR shall make provisions for the immediate withdrawal of DEPOSITOR's funds from BANK. 

 

  This Agreement may be amended in a writing executed by both the DEPOSITOR and the BANK. 

 

13. Post-Termination/Expiration Obligations. 

  

 When the relationship of DEPOSITOR and BANK shall have ceased to exist, and when BANK 

shall have properly paid out all deposits of DEPOSITOR, it shall be the duty of DEPOSITOR to give the 

CUSTODIAN a certificate to that effect.  Upon CUSTODIAN’s receipt of such certificate, the CUSTODIAN 

shall redeliver to BANK all collateral then in its possession belonging to BANK for the benefit of 

DEPOSITOR, and taking its receipt for such delivery.  An order in writing presented to the CUSTODIAN 

by DEPOSITOR and a receipt for such collateral by BANK shall constitute a full and final release of the 

CUSTODIAN of all its duties and obligations under this Agreement, and the CUSTODIAN shall not have 

any liability of any kind whatsoever to both DEPOSITOR and BANK, except for any liability as set forth in 

Section 7 above where such liability arose while the collateral was in CUSTODIAN’s control. 

 

14. Representations and Warranties of the Parties.  

 

The BANK represents and warrants that: 

(a) the BANK is the sole legal and actual owner of the securities or of a beneficial interest in 

the securities utilized to collateralize deposits; 

(b) BANK accounts are insured to the regulatory limits of the FDIC; 

(c) this Agreement has been approved by the BANK’s Board of Directors, and such approval 

is evidenced by a true and correct copy of the resolution of BANK's Board of Directors 

adopted at the meeting at which this Agreement was approved (attached to this Agreement 

and incorporated for all purposes), and further, such approval is reflected in the minutes of 

such meeting of the Board of Directors; and 

(d) this Agreement is an official record of the BANK, and has been, and will continue to be, 

an official record of the BANK from the date of its approval by the BANK’s Board of 

Directors. 

 

The DEPOSITOR represents, warrants and promises that: 

(a) the DEPOSITOR has complied with all applicable law governing the selection of a 

depository bank, that DEPOSITOR has full power and authority to enter into this 

Agreement, the Agreement is a valid and binding agreement enforceable against the 

DEPOSITOR pursuant to its terms, and does not and will not violate any statute or 

regulation applicable to DEPOSITOR;  

(b) all acts, conditions, and things required to exist, happen, or to be performed on 

DEPOSITOR’s part precedent to and in the execution and delivery of this Agreement exist 

or have happened or have been performed;  

(c) DEPOSITOR will comply with the terms of any other agreements it may have with BANK 

in connection with this Agreement; and  

(d) DEPOSITOR is not required, under applicable law governing the selection of a depository 

bank, to process requests for proposals (RFPs) or any other formal process to select BANK 

as depository bank.   
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15. Liability of the Parties. 

 

The BANK’s and DEPOSITOR’s duties and responsibilities to each other are limited as set forth in 

this Agreement, except with respect to any provisions of the law which cannot be varied or waived by 

agreement.  TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, NEITHER BANK 

NOR DEPOSITOR WILL BE LIABLE FOR ANY CONSEQUENTIAL, INCIDENTAL, INDIRECT, 

EXEMPLARY, SPECIAL, OR PUNITIVE DAMAGES (INCLUDING WITHOUT LIMITATION, 

LOSS OF REVENUE OR ANTICIPATED PROFITS), OR FOR ANY INDIRECT LOSS THAT THE 

OTHER PARTY MAY INCUR OR SUFFER IN CONNECTION WITH THE SERVICES 

PROVIDED HEREUNDER (EVEN IF THE SUCH PARTY HAS BEEN INFORMED OF THE 

POSSIBILITY OF SUCH DAMAGES), INCLUDING WITHOUT LIMITATION, ATTORNEYS’ 

FEES.  

 

16. Invalidity; Severability. 

 

 If any clause or provision of this Agreement is for any reason held to be invalid, illegal, or 

unenforceable, such holding shall not affect the validity, legality, or enforceability of the remaining clauses 

or provisions of this Agreement. 

 

17. Governing Law; Venue. 

 

 This Agreement shall be construed in accordance with the substantive laws of the State of Texas, 

without regard to conflicts of law principles thereof.  BANK and DEPOSITOR consent to the non-exclusive 

jurisdiction of a state or federal court situated in Bexar County, Texas, in connection with any dispute arising 

from or relating to this Agreement.  BANK and DEPOSITOR irrevocably waive, to the fullest extent 

permitted by applicable law, any objection which it may now or hereafter have to the laying of venue of any 

such proceeding brought in such a court and any claim that such proceeding brought in such a court has been 

brought in an inconvenient forum.  BANK and DEPOSITORY each irrevocably waives any and all rights to 

trial by jury in any legal proceeding arising out of or relating to this Agreement. 

 

18. Notices.   

 

Any communication, notice, or demand to be given hereunder shall be duly given when delivered in writing 

or sent by telex or facsimile to a party at its address indicated below. 

 

If to the DEPOSITOR:  Summer Fleming, Finance Director 

  City of Fair Oaks Ranch 

  7286 Dietz Elkhorn 

  Fair Oaks Ranch, TX 78015 

  sfleming@fairoaksranchtx.org 

         

       

 

If to BANK:  Manuel Long, Vice President  

  Frost Bank 

  111 W. Houston St. 

  San Antonio, TX 78205 

  manuel.long@frostbank.com 
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19. Security Measures.   

 

 BANK and DEPOSITOR agree to implement and follow mutually agreeable and adequate measures 

to protect the privacy and security of DEPOSITOR’s transactions and information, including 

communications and information held by DEPOSITORY or BANK, or transmitted between DEPOSITOR 

and BANK.  These measures may set forth in various BANK service-specific agreements or documentation, 

and shall address such issues as: (1) signature and identity verification; (2) fraud detection, prevention and 

reporting; (3) security codes and similar controls; (4) transmittal procedures and prior and proper 

authorization of telecopy, telephone, electronic and other transactions; (5) e-commerce issues such as 

encryption, e-mail security, and website security; and (6) computer and other access controls.  BANK shall 

provide DEPOSITOR with at least 30 days prior written notice of any changes or amendments to the Bank’s 

security procedures, as described in this Section 20 and elsewhere in this Agreement or other BANK service-

specific agreements or documents, unless such changes or amendments must, in BANK’S sole opinion and 

discretion, be made: (i) immediately in order to guard against or mitigate a risk of fraud or criminal activity; 

or (ii) immediately to comply with an order or directive from law enforcement, court of law or any other 

regulatory agency with authority over the BANK’s activities and operations. 

 

20. Assignment and Binding Effect; Amendment. 

 

The DEPOSITOR may not assign all or any part of its rights or obligations under the Agreement 

without the BANK’s prior express written consent, which may be withheld in the BANK’s sole discretion.  

The BANK may assign or delegate all or any part of its rights or obligations under the Agreement, including, 

without limitation, the performance of the services described herein.  The Agreement will be binding on and 

inure to the benefit of the successors and permitted assigns of either party.   

 

21. Third Party Service Providers. 

 

In the normal course of its business, BANK may engage third party vendors or subcontractors to 

provide or assist in providing all or part of certain services.  In the event that BANK engages such third party 

vendors or subcontractors, any contracts that BANK enters into with such third party vendors or 

subcontractors for the assistance in providing services under this Agreement shall contain necessary clauses 

requiring such third party vendors or subcontractors to comply with the provisions of this Agreement, 

including, but not limited to, levels of performance, service and data security.  Any third party vendor or 

subcontractor used by BANK is an independent contractor and not the BANK’s agent.  This Agreement may 

not be amended or modified in any manner except by written agreement executed by all of the parties. 

 

22. Records, Reports and Audits. 

 

 BANK shall maintain separate, accurate and complete records relating to the DEPOSITOR’s funds, 

the pledged securities and all transactions relating to the pledged securities.  BANK will also take reasonable 

steps to insure that the CUSTODIAN shall maintain separate, accurate and complete records relating to the 

pledged securities and all transactions relating to the pledged securities.  DEPOSITOR and its representatives 

or agents shall have the right to examine and audit at any reasonable time upon 5 days prior written notice 

all records maintained pursuant to this Section 22. 
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IN WITNESS WHEREOF, the BANK and DEPOSITOR have caused this Agreement to be duly 

executed as of  _____________________. 

BANK: 

FROST BANK 

ATTEST: By:______________________________ 

Name: Manuel Long   

Title: Vice President  

_______________________________ 

Name:  Belle Williams  

Title:    Administrative Officer 

DEPOSITOR accepts and agrees as of _____________________. 

ATTEST: 

DEPOSITOR: 

CITY OF FAIR OAKS RANCH 

By:__________________________ 

Name:  Scott M. Huizenga 

Title:    City Manager 

_______________________________ 

Name:  Christina Picioccio 

Title:    City Secretary   
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