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SECOND AMENDMENT TO AGREEMENT REGARDING RESERVED CAPACITY IN
THE TOWN OF DUNDEE’S WASTEWATER TREATMENT PLANT

THIS AMENDMENT TO DEVELOPER'S AGREEMENT REGARDING THE
FUNDING OF THE DESIGN, PERMITTING AND CONSTRUCTION OF THE
EXPANSION OF THE TOWN OF DUNDEE'S WASTEWATER TREATMENT PLANT
("*Amendment”), made and entered into this 9th day of January, 2024, by and between the
TOWN OF DUNDEE, a municipal corporation organized and existing under the laws of
the State of Florida (the “Town”), and HILLTOP GROVES, LLC, a municipal corporation
organized and existing under the laws of the State of Florida (*Owner”).

RECITALS

1. On or about July 28, 2004, the Town and Hilltop Groves LLC, a Florida
Limited Liability Company, entered into that certain Developer’s Agreement Regarding the
Funding of the Design, Permitting and Construction of the Expansion of the Town of
Dundee’s Wastewater Treatment Plant (the “Agreement”) a copy of which is attached
hereto as Exhibit “A” and incorporated herein by reference.

2. The Agreement provided for 266 ERCs totaling 71,920 gpd in equivalent
capacity.
3. On or about February 5, 2005, the Owner executed receipts (collectively

the “Receipts’) acknowledging the receipt and acceptance of 266 Dundee Wastewater
Treatment Facility ERC certificates numbered 1606 through 1871.

4, Copies of the Receipts are attached hereto as Composite Exhibit “B” and
incorporated herein by reference.

5. On or about July 28, 2020, the Town and Owner entered into that certain
Amendment To Agreement Regarding Reserved Capacity In The Town of Dundee's
Wastewater Treatment Plant (the “2020 Amendment”) reactivating forty-three (43) ERCs
(Original ERC Certificates 1606 through 1648).



6. A copy of the 2020 Amendment is attached hereto as Composite Exhibit
“C” and incorporated herein by reference.

7. On or about July 22, 2021, the Town and Owner entered into that certain
Amendment To Agreement Regarding Reserved Capacity In The Town of Dundee's
Wastewater Treatment Plant (the “2021 Amendment”) reactivating thirty-seven (37) ERCs
(Original ERC Certificates 1649 through 1685).

8. A copy of the 2021 Amendment is attached hereto as Composite Exhibit
“D” and incorporated herein by reference.

9. On or about November 3, 2021, Richmond American Homes of Florida, LP
acquired 74 wastewater ERCs (Original ERC Certificates 1686 through 1759) from
HILLTOP GROVES, LLC, a Florida limited liability company, by Special Warranty Deed
(the “Deed”).

10. Copies of the Deed and closing statement are attached hereto as Exhibit
“E” and incorporated herein by reference.

1. On or about November 14, 2023, the Town and Richmond American
Homes of Florida, LP entered into that certain Second Amendment To Agreement
Regarding Reserved Capacity In The Town of Dundee’s Wastewater Treatment Plant (the
“2023 Amendment”) approving the transfer and reactivation of twenty-five (25) ERCs
represented by ERC Certificate Nos. 2022-50 through 2022-74 (Original ERC Certificates
1735 through 1759).

12, A copy of the 2023 Agreement is attached hereto as Composite Exhibit
“F” and incorporated herein by reference.

13. The Town and Owner have determined that, at this time, the Owner holds,
albeit expired, 112 Wastewater ERCs representing 30,240 gallons per day (GPD) in
equivalent capacity in the Town's Wastewater Utility System represented by ERC
Certificates numbered 1760 through 1871 (the “Owner ERCs").

14. The Owner has not otherwise conveyed, assigned, pledged, hypothecated
or otherwise redeemed any of said certificates representing the Owner ERCs as defined
and identified herein.

19, The Owner ERCs expired on April 24, 2011.

16. On October 4, 2023, the Owner requested that the Town reactivate the
Owner ERCs (Original ERC Certificates 1760 through 1871).

17. The 112 Owner ERCs requested for reactivation would have accrued One
Hundred Seven Thousand Three Hundred Fifty-two Dollars and no cents ($107,352.00)
in idle capacity charges from April 24, 2006 through January 24, 2024 which remains
unpaid.




18. On June 23, 2020, the Town introduced and passed Resolution No. 20-13
(the “Resolution”). A copy of the Resolution is attached hereto as Exhibit “G” and
incorporated herein by reference.

19. The Resolution provides for a temporary waiver of certain Town of Dundee
Idle Capacity Fee(s) for a period of eighteen (18) months beginning on June 23, 2020 and
automatically sunsetting on December 23, 2021.

20. In accounting for the temporary waiver provide for with the passage of the
Resolution, the idle capacity charges for the Owner ERCs (Original ERC Certificates 1760
through 1871), totals Ninety-eight Thousand Two Hundred Eighty dollars and no cents

($98,280.00).

219 The Town acknowledges that all Town wastewater impact fees have been
paid by Owner or its predecessor in interest for the Town's allocation of wastewater
capacity for the Owner ERCs pursuant to the Agreement (see attached Exhibit “A”) and
that the Town presently has adequate permitted capacity in its wastewater plant for the
wastewater capacity represented by the Owner ERCs described above.

22, The parties covenant and agree that they have the power and authority to
enter into this Amendment and bind themselves to the provisions of this Amendment.

ACCORDINGLY, in consideration of the Recitals stated above and other good and
valuable mutual consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties agree as follows:

SECTION 1. RECITALS; OWNERSHIP. The Factual Recitals above are true and
correct and form a factual and material basis of this Amendment. The Town acknowledges
and ratifies the transfer of the Owner ERCs, and the Town further acknowledges and
agrees that Owner owns the Owner ERCs which are the subject matter of this
Amendment.

SECTION 2. DEFINITIONS. All capitalized terms not defined herein shall have
the same meaning as defined in the Agreements.

SECTION 3. GRANT OF EXTENSION.

A. The Town, pursuant to the terms of this Amendment, hereby reactivates
said 112 Owner ERCs and grants to the Owner an extension of the term of the 112 Owner
ERCs of equivalent capacity in the Town’s Wastewater Treatment Plant represented by
Wastewater ERC Certificates (Original ERC Certificates 1760 through 1871) through a
period expiring January 24, 2025 (“Expiration Date").

B. In consideration for such extension, within thirty (30) calendar days after
mutual execution of this Agreement and approval by the Town Commission, Owner shall
pay Ninety-eight Thousand Two Hundred Eighty dollars and no cents ($98.,280.00)
in immediately available funds to the Town in full satisfaction of the wastewater idle
capacity charges outstanding as of the date of this Agreement and due through January
24, 2025 and pay any and all other charges that may be due pursuant to Chapter 54 of
the Town's Code of Ordinances. To the extent the Town determines that any other idle
capacity charges are due in accordance with Chapter 54 of the Town's Code of
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Ordinances regarding the Wastewater Owner ERCs that are the subject of this
Agreement, then Owner agrees to pay said idle capacity and/or charges to the Town within
thirty (30) calendar days of receipt of an invoice sent to Owner for same. No refunds of
any idle capacity charges paid by Owner shall be given by the Town.

C. Once the Owner has paid the sum of be Ninety-eight Thousand Two
Hundred Eighty dollars and no cents ($98,280.00) in immediately available funds to the
Town, all previously issued certificates representing the Wastewater Owner ERCs
extended herein and that are the subject of this Agreement shall be returned to the Town
and cancelled and of no force and effect. Thereafter, in exchange for the returned
certificates, the Town will issue new certificates for Wastewater Owner ERCs extended
herein and that are the subject matter of this Agreement and provide same to the Owner.
Provided however that the terms of the Agreement attached hereto as Exhibit “A” shall
not control and when new certificates are issued by the Town to Owner. No Wastewater
capacity in the Town’s Wastewater Utility Systems shall be reserved beyond January 24,
2025 and the Owner ERCs extended herein shall expire on January 24, 2025.

SECTION 4. GRANT OF OPTION.

A. The Town, pursuant to the terms of this Amendment and in addition to any
rights granted to Owner under the Agreement or under applicable law, hereby grants to
the Owner an option to transfer, from time to time (i) all or a portion of the Owner ERCs to
a third party ("ERC Transferee”) without transferring fee simple title to all or any portion of
the Property ("ERC Transfer”), and/or (ii) transfer of all or any portion of the Property to a
third party (“Property Transferee”; ERC Transferees and Property Transferees are
collectively “Transferees”) and retain all or any Owner ERCs (“Property Transfer”; “ERC
Transfers” and “Property Transfers” are collectively “Independent Transfers”). Owner may
exercise such option in its sole and absolute discretion.

B. At least thirty (30) days prior to any Independent Transfer as defined
herein, Owner shall provide written notice to the Town thereof (“Transfer Notice”), which
shall include the Transferee’s (i) name, (ii) address, (iii) employer identification number
(EIN) or federal tax identification number, and (iv) contact information (including telephone
number, fax number, and e-mail address, as applicable). The parties agree that Owner
shall enter into transfer and/or assignment agreement with RICHMOND AMERICAN
HOMES OF FLORIDA, LP, a Colorado limited partnership, in the event of any transfer
and/or assignment of the Owner ERCs and that notice was previously given by Owner for
this specific anticipated Independent Transfer.

C. In the case of an Owner ERC Transfer of all outstanding ERCs, Owner
shall no longer be liable for any idle capacity charges which may accrue with respect to
the applicable Owner ERCs if Transferee executes a written commitment to pay such
charges. In that event the Transferee must also comply with all of the conditions and
obligations in the Agreement and this Amendment including, but not limited to, the
provisions of Section 6 of this Amendment.

SECTION 5. OBLIGATIONS OF TOWN.

A. The Town shall allocate wastewater capacity for the Owner ERCs in the
name of Owner and/or its successors and assigns in accordance with all applicable laws



and Ordinances and the terms of the Agreement, as amended, and this Amendment
through the Expiration Date.

B. The Town shall, within ten (10) days following receipt of Owner's request,
provide a written statement to Owner certifying the current number of Owner ERCs in the
name of Owner.

SECTION 6. AGREEMENT TO COOPERATE. The parties agree to cooperate
and to do all things reasonably necessary to accomplish the terms of this Amendment,
and that they respectively shall, upon being requested by the other party to do so, execute
and deliver promptly any and all such authorizations, instruments, papers or documents
of any and every kind and character as may be reasonably required, necessary or proper
for the purpose of giving full force and effect to this Amendment and to the covenants,
conditions, and agreements contained herein. Except as specifically modified by this
Amendment, all of the terms, covenants, conditions and agreements of the Agreements
shall remain in full force and effect.

SECTION 7. DISCLAIMER OF THIRD-PARTY BENEFICIARIES. This
Amendment is solely for the benefit of the formal parties hereto and no right or cause of
action shall accrue upon or by reason hereof, to or for the benefit of any third party not a
formal party hereto.

SECTION 8. SEVERABILITY. If any part of this Amendment is found invalid or
unenforceable by any court, such invalidity or unenforceability shall not affect the other
parts of this Amendment if the rights and obligations of the parties contained therein are
not materially prejudiced and if the intentions of the parties can continue to be effected.
To that end, this Amendment is declared to be severable.

SECTION 9. LAND USE APPROVALS. Owner acknowledges and understands
that the Town is prohibited from engaging in “Contract Zoning” or the bartering away of its
legislative prerogative. As such this Amendment shall not be construed as a basis for (1)
granting or assuring or indicating or (2) refusing to grant or preventing any future grant of
land use or zoning approvals, permissions, variances, special exceptions, or rights with
respect to the Property.

SECTION 10. BINDING UPON SUCCESSORS. This Amendment shall be
binding upon and shall inure to the benefit of the successors or assigns of the parties
hereto.

SECTION 11. APPLICABLE LAW AND VENUE. This Amendment and the
provisions contained herein shall be construed, controlled and interpreted according to the
laws of the State of Florida. Venue for any dispute or cause of action under the
Agreements, as modified by this Amendment, shall be exclusively in the state courts of
competent subject matter jurisdiction in Polk County, Florida.

SECTION 12. NOTICES. All notices, demands, requests and other
communications required or permitted by the Agreements, as modified by this
Amendment, by any party hereto to any other party shall be in writing and shall be validly
given or made by any party, or any party’s attorney on behalf of such party, only if
personally served or delivered by Federal Express or other similar reputable national
courier service keeping records of deliveries and attempted deliveries. In the event of




personal service, notice shall be deemed effective when delivered. Service by courier
shall be conclusively deemed made on the second business day delivery is attempted or
upon receipt, whichever is sooner.

TOWN: TOWN OF DUNDEE
P.O. Box 1000
105 Center Street
Dundee, Florida 33838-1000
Attention: Town Manager

With a copy to: Frederick J. Murphy, Jr.
(which shall not Town Attorney, Town of Dundee
constitute notice) P.O. Drawer 30

245 South Central Avenue
Bartow, Florida 33830

OWNER: HILLTOP GOVES, LLC
5529 US Highway 98 North
Lakeland, FL 33809

Any person or entity may change their address for the purpose of receiving notices
or demands as herein provided by a written notice given in the manner aforesaid to the
others, which notice of change of address shall not become effective, however, until the
actual receipt thereof by the others.

SECTION 13. ENTIRE AGREEMENT. The Agreement, as modified by this
Amendment, constitute the entire agreement between the parties. Modifications to and
waivers of the provisions herein shall not be binding unless made in writing and signed by
the parties hereto and approved by the Town’'s governing body. Except as expressly
amended by this Amendment, the terms and conditions of the Agreement and the
Assignment shall remain unchanged and unamended, and are hereby ratified and
confirmed. In the event of any conflict between the terms of the Agreement and
Amendment, the terms of this Amendment shall control.

[SIGNATURE PAGES TO FOLLOW]
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IN WITNESS WHEREOF, Owner and the Town have executed or have caused
this Amendment, with the named Exhibits attached, if any, to be duly executed in several
counterparts, each of which counterpart shall be considered an original executed copy of
this Amendment.

ATTEST:

THE TOWN OF DUNDEE
By:
Print Name:

As lts: Mayor
Date:

By:
Print Name:
As Its: Town Clerk

FOR THE USE AND RELIANCE
OF TOWN OF DUNDEE ONLY.
APPROVED AS TO FORM.

By:

Frederick J. Murphy, Jr.
Town Attorney



OWNER:

HILLTOP GROVES, LLC,
a Florida limited liability company

By:
Name:
Title:

Signed and delivered
In the presence of:

Print Name:

Print Name:

STATE OF FLORIDA
COUNTY OF POLK

The foregoing instrument was acknowledged before me this ____ day of ,
2024, by , as of HILLTOP GROVES, LLC, on
behalf of the company, HILLTOP GROVES, LLC. He is [ ] personally known to me or [
] has produces as identification and [ ] (did) [ ] (did not) take an oath.

Signature of Person Taking Acknowledgement

Name of Acknowledger Types, Printed, or Stamped

Title or Rank

Serial Number, if any.
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DEVELOPER'S AGREEMENT
REGARDING THE FUNDINGOF THE  * P A | D APR 25 2008

DESIGN, PERMITTING AND TN FisL L.
CONSTRUCTION OF THE
EXPANSION OF THE TOWN OF DUNDEE’S
W’rﬁr—?—'——.

WASTEWATER TREATMENT PLANT

THIS AGREEMENT (“Agreement”) is made on this Z) ~day of July,.2004, b)&.m -
and between Hilltop Groves, LLC (the “Developer/Owner”) and the TOWN OF pg, Box%’&
DUNDEE, a municipal corporation organized and existing under the laws of the StatPHidee, FL 33838

Florida (the "Town").

WITNESSETH

WHEREAS, the Town operates a wastewater treatment plant that is presently

serving close to or at its capacity; and

WHEREAS. the Town is presently expanding its municipal limits through
annexation which will bring growth and development to the Town; and

WHEREAS, in order to accommodate the anticipated growth it will be necessary
for the Town to expand the permitted capacity of its wastewater treatment plant from

90,000 gallons per day to 700,000 gallons per day or more; and

WHEREAS, several of the property owners and Developers of land within the
Town limits have had discussions with the Town in order to determine the most feasible
way to immediately expand the wastewater treatment plant; and

WHEREAS, the Town has retained Envisors Consulting Engineers to prepare a
preliminary design report which was presented to the Town Council at a special meeting
on March 23, 2004 which identified the relative costs and expenses of expanding the

wastewater treatment plant to 700,000 gallons per day or more; and

WHEREAS, if the Town Council were to proceed under the usual financing
methods to obtain the necessary funds for design, permitting and expanding the
wastewater treatment plant it would take at least 18 to 20 months from the present time to

explore such financing; and

WHEREAS, in order to address the immediate needs of growth and development
and to accelerate the design, permitting and construction of an expansion of the
wastewater freatment piant, the Town of Dundee has indicated that it wiil move forward
with the design, permitting and construction of an expansion of its wastewater treatment
plant if those Developers who desire the extra capacity will immediately and irrevocably
fund the costs of the expansion up front based on the equivalent residential connections
(ERC) each Developer/Owner proposes to connect to the Town’s wastewater treatment
plant. Such funding will permit the Town of Dundee to greatly accelerate the design,
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permitting and construction of the expansion to its wastewater treatment plant. Further,
without such funding it ts not likely that the Town would be able to expand its permitted
capacity for the wastewater treatment plant at any time now or in the near future;

WHEREAS, the Town is presently working with Polk County to enter into an
Interlocal Agreement to allow the Town to tap into Polk County’s wastewater treatment
plant located in the Waverly area of Polk County, Florida, as a short term way to address
the Town’s need for additional wastewater treatment capacity; and

WHEREAS, such short term femporary capacity in the Town’s waste water
system that results from the diversion of waste water flows to Polk County’s Waverly
Plant will be connected only to customers who have been issued certificates of occupancy
and on a first come first served basis until such additional wastewater treatment capacity

is exhausted; and

WHEREAS, after the short term temporary capacity is exhausted, those wishing
to connect to the sewer system will have to wait until new capacity resulting from the

sewer plant expansion project becomes available; and

WHEREAS, the Town of Dundee Code of Ordinances requires the payment of
certain connection fees on the basis of the number of Equivalent Residential Connections
(ERC) proposed to be connected to the utility system. Further, the Town Code permits
developer’s agreements which set forth in detail the terms and conditions under which the
Town will provide utility service to the Developer’s/Owner’s property; and

WHEREAS, the Town deems such an agreement necessary to facilitate the
construction of expansion of the Town’s wastewater treatment plant; and

WHEREAS, it is therefore deemed to be in the interest of the public health,
safety and welfare for the Town and an appropriate exercise of the Town's authority to

enter into the instant Developer’s Agreement.

NOW, THEREFORE, in consideration of the mutual terms, covenants and
conditions contained herein, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, it is mutually agreed as follows:

Recitals. The foregoing recitals are incorporated herein by reference as if
recited in full and serve as a factual stipulation uwpon which the parties
agree is the basis of the instant Developer’s Agreement.

1.0

is to memorialize

2.0 Purpose. The purpose of this Developer’s Agreement
Town relating to

the Developer’s/Owner’s financial commitment to the
the expansion of the Town’s wastewater treatment plant.

Wastewater Treatment Plant Capacitv. In order to assure that sufficient

3.0
capacity exists in the Town's wastewater treatment plant it will be
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4.0

4.1.1.

4.1.2.

necessary to design, permit and construct an expansion of the Town’s
wastewater treatment plant in order to allow capacity of at least 700,000
gallons per day to accommodate anticipated and projected growth and
development in the Town. In order to allow the Town to immediately
begin the design, permitting and construction of an expansion to its
wastewater treatment plant, the Developer/Owner will be required to pay
to the Town in cash the amount of $691,267.50 which amount is based on
a total of 266 ERCs the Developer/Owner propoeses to connect to the
Town’s waslewaler treatment plant and is related to the 71,820 gpd in
equivalent capacity that the Developer/Owner will need from the Town’s
expanded wastewater treatment plant. In addition the Developer/Owner
shall be required to post an Irrevocable Letter of Credit or other security
reasonably acceptable to the Town and in the form attached hereto as
Exhibit “A”. Pursuant to paragraph 4 below, the Developer/Owner is
obligated to pay said funds to the Town in order to purchase 266 ERCs

which represents 71,820 gpd in equivalent capacity.

Developer’s/Owner’s Obligations.

The Developer/Owner agrees to pay to the Town the sum of $691,267.50
in cash, cashier’s check or cleared funds payable to the Town of Dundee
to purchase 266 ERCs that it proposes to connect to the Town's
wastewater treatment plant and which represents 71,820 gpd in equivalent

capacity in accordance with the following:

The sum of One Hundred Seven Thousand Eight Hundred Forty Eight
Dollars and Fourteen Cents ($107,848.14) in cash, cashier’s check or
cleared funds payable to the Town of Dundee upon its execution of this
Agreement. The balance of Five Hundred Eighty Three Thousand
Four Hundred Nineteen Dollars and Thirty Six (§583,419.36) shall be
paid in cash, cashier’s check or cleared funds payable to the Town of
Dundee in three (3) installments in accordance with the following

schedule:

Payment for the amount of $107,848.12 is due and payable upon
completion of the design engineering and putting of the project out to
public bid as certified by the Town’s engineer for the sewer plant
expansion project, that is expected to occur on or before March 1, 2005;

Payment for the amount of $107,848.12 is due and payable upon 50% of

completion of the actual construction of the sewer plant expansion project
as certified by the Town’s engineer for the sewer plant expansion project,
that 1s expected to occur on or before August 1, 2005;

Paymentqher the amount of $367,723.12 is due and payable upon 100%
;219[ n and “start-up” of the expanded sewer plant as certified by the

O
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4.1.3.

Town’s engineer and sewer plant operational permits are in hand for the
sewer plant expansion project that is expected to occur on or before

December 31, 2005.

The Town’s certifications described above shall be final and binding on
Developer/Owner and will require the immediate payment to the Town of

the funds requested and due.

In addition, to secure its obligations to the Town under this Agreement
and upon the execution of this Agreement the Developer/Owner shall
deliver to the Town an irrevocable letter of credit in the form as set forth
as Exhibit “A” attached hereto. To the extent payments are not made by
the Developer/Owner under paragraph 4.1.2 above within fourteen (14)
days after written notice by the town requesting payment, the Town may
draw upon any or all such cash or letters of credit in whole or in part to
provide funds to pay for the design, permitting and construction of the
wastewater treatment plan expansion as more particularly set forth herein.
The Town shall not be obligated to commence the design, permitting and
any phase of construction of the improvements to the wastewater
treatment plant uniess and until the Developer/Owner of the development
has delivered to the Town the required cash and letter of credit.

Developer/Owner acknowledges and agrees that the Town’s willingness to
enter into this Developer’s Agreement shall not be construed as a waiver
by the Town of any applicable law, ordinance, rule or regulation for the

construction of any future developments.

In the event the Developer/Owner assigns and/or conveys its interest in
any real property that is being used to calculate the ERC to the Town’s
wastewater system, the new Owner of such property may upon notice to
the Town join in this Agreement and pay the required contribution for the
purchase of the 266 ERCs for the applicable property provided such
notice is given within thirty (30) days after the closing of the contract for
purchase, but in no event beyond the term of this Agreement. In any event
unless and until the new Owner joins in this Agreement and becomes
obligated to the same extent as the Developer/Owner hereunder, the
Developer/Owner shall remain obligated to the Town for all obligations

hereunder.

Subject to the provisions in paragraph 5.1.4 below any funds paid to the
Town hereunder shall be non-refundable in the event that the Developer
chooses not to move forward with the proposed development.

Town’s Obligations.
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5.1.1

Subject to the Developer’s/Owner’s compliance with its obligations under
this Agreement, the Town shall commence the design and permitting of
the expansion of its wastewater treatment plant immediately. Upon
completion of design and permitting the Town shall commence
construction of the expansion of its wastewater treatment plant with an
anticipated completion date no later than 16 months from the effective

date of this Agreement.

Reservation _of Capacity. In consideration for the payment by the
Developer/Owner as more particularly set forth in paragraph 4 above the
Town hereby reserves 71,820 gpd in ecquivalent capacity for the
Developer/Owner based on 266 ERCs purchased hereunder. In the event
the Developer/Owner determines that it does not need all of the
reservation of capacity/ERC’s purchased hereunder then such_reservation
of capacity/purchased ERC’s may be assignable and/or sold by the
Developer but only with the Town’s prior written consent and as
contemplated in paragraph 4.1.5 above. It is agreed that the Town’s
consent will not be unreasonably withheld. Furthermore, all reservations
of capacity pursuant to the terms of this Agreement shall exist for only
five (5) years from the date that the expanded Wastewater Treatment Plant
is fully online and operational. If within five (5) years from the date that
the expanded Wastewater Treatment Plant is online and fully operational,
the Developer/Owner and/or its successors and/or assigns or those persons
or entities who have purchased the ERC’s have not used the reserved
capacity then it must sell such reserved capacity 266 ERC’s representing
71,820 gpd (or portion thereof) in equivalent capacity back to the Town.
In this event, payment arrangements shall be determined solely by the
Town. The Developer and the Town agree that the foregoing provision is
necessary to insure that the Town’s ability to provide appropriate
municipal services regarding the collection and treatment of wastewater

and other effluent is not compromised by unused capacity.

The Town’s obligations under this Agreement are conditioned on
obtaining total funds and/or commitments of at least $3.3 million. All
funds collected from developers for this project shall be maintained in a
separate bank account at Wachovia Bank, N.A. and titled “Dundee Sewer
Plant Expansion Account” and such funds shall not be commingled with
any other Town funds and shall not be appropriated to any other Town
project, except that any funds remaining in the Dundee Sewer Plant
Expansion Account after completion of the project and after all project
expenses are paid in full, may be appropriated subject to any restrictions
established for the use of sewer impact fees. Bank statements for the
Dundee Sewer Plant Expansion Account, including any reports of daily
account activity, shall be made available to the public upon request as
such reports become available to the Town. In the event that the Town is
unable to secure the required up front cash along with letters of credit
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6.0

A

8.0

9.0

10.0

from developers prior to August 27, 2004 its obligations to expand the
wastewater freatment plant and provide a reservation of capacity as
described herein are null and void and all monies collected shall be
refunded without interest af that time.

If the sewer plant expansion project is begun but not fully completed
within 3 years from the effective date of this Agreement, then the
Developers/Owners shall have the option to seek a refund of monies paid
by the Developer/Owners hereunder without interest and in a manner and
frequency determined solely by the Town so that such a refund will not
compromise, harm, and/or impair the Town’s fiscal condition and/or
ability to provide necessary municipal services to its citizens. If in the
event there is not sufficient waste water treatment capacity available to
fulfill the Town’s obligations under this agreement, the Town will have no
objection to the Developer beginning development utilizing septic tank
and without requiring the Developer to install dry lines.

Authority. The Developer/Owner affirmatively represents that it has the
requisite authority to transact business in the State of Florida and has the

requisite authority to enter into this Agreement,

Binding Effect. The Burdens of this Developer’s Agreement shall be
binding upon, and the benefits of this Agreement shall inure to, all
successors in interest to the parties to this Agreement. However no
assignments of this Agreement shall be allowed unless the Town consents

in writing to same.

Applicable Law, Jurisdiction and Venue. This Developer’s Agreement,
and the rights and obligations of the Town and the Developer/Owner
hereunder, shall be governed by, construed under, and enforced in
accordance with the laws of the State of Florida. Venue for any litigation
pertaining to the subject matter hereof shall be exclusively in Polk County,
Florida.  If any provision of this Developer’s Agreement, or the
application thereof to any person or circumstances, shall to any extent be
held invalid or unenforceable by a court of competent jurisdiction, then the
remainder of this Developer’s Agreement shall be valid and erforceable to

the fullest extent permitted by law.

Exhibits. All exhibits attached hereto contain additional terms of this
Developer’s Agreement and are incorporated herein by reference.

Captions and Paragraph Headings. Captions and paragraph headings
contained in this Developer’s Agresment are for convenience and
reference only, and in no way define, describe, extend or limit the scope or
intent of this Developer’s Agreement, nor the intent of any provision

hereof,



Final Draft 07/28/2004

11.0

12.0

14.0

Definitions. Unless specifically defined herein, the terms used in this
Developer’s Agreement shall be assigned the meanings, interpretations
and/or definitions applied to, or provided in, the Town of Dundee Code of

Ordinances and/or Florida Law.

Counterparts. This Developer’s Agreement may be executed in several
counterparts, each constituting a duplicate original, but all such
counterparts constituting one and the same Developer’s Agreement.

Merger. This Developer’s Agreement constitutes the entire understanding
of the parties. It supersedes any prior understandings, agreements, or
obligations between them upon the subjects covered in this Agreement.
There are no representations, promises, guarantees or warranties other

than those set forth herein.
Effective Date and Duration. This Agreement shall become effective after

it has been duly approved by the Town Council and executed by all
parties. It shall remain in full force and effect for a period of five (5)

years from that date.

Amendment. This Developer’s Agreement may only be amended by
mutual consent of the parties in writing.

Further Assurances. Each of the parties hereto agrees to do, execute,
acknowledge and deliver, or cause to be done, execute, acknowledge and
deliver, all such further acts, and assurances as shall be reasonably
requested by the other party in order to carry out the intent of this
Developer’s Agreement and give effect thereto. Without in any manner
limiting the specific rights and obligations set forth in this Developer’s
Agreemenl, the parties hereby declare their intention to cooperate with
each other in effecting the terms of this Developer’s Agreement, and to
coordinate the performance of their respective obligations under the terms
of this Developer’s Agreement. To the extent of any conflict with the
development conditions or other rules and regulations, which may
otherwise govern the Development, the terms and conditions of this

Developer’s Agreement shall prevail.

Notices. Any notices or reports required by this Developer’s Agreement
shall be sent to the following:

Town Manager

Town of Dundee

Post Office Box 1000
105 Center Street
Dundee, FI. 33838-1000

For the Town:
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Frederick J. Murphy, Jr. Town Attorney
Town of Dundee

Post Office Drawer 30

245 South Central Avenue

Bartow, Florida 33830

With a Copy to:

For the Developer/Owner:  Joe Saunders
Hilltop Groves, LLC

5529 U.S. 98 North
Lakeland, FL 33809

Attn: Rick Miller
Miller, Crosby & Miller
P.O. Box 8169
Lakeland, FL 33802

With copy to:

IN WITNESS WHEREOF, the parties hereto, through their duly authorized
representatives, have executed this Developer’s Agreement on the day(s) and year set

forth below.

TOWN COUNCIL OF THE
TOWN OF DUNDEE

(SEAL)
ATTEST: g i:’ \ﬁ E
- By:

Kevin Kitto - Mayor

o ;
i O C N o UM Meoud o

Town Clgrk T
L Approted ;ng,.éﬂt{zrney
By
Frederick J. Murphy! Jr. \3
Approved As To,Form andegal
Sufficiency.
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f‘? { DEVELOPER }

yh e Hilltop Groves, LLC

A/L""— By: QJ—E‘, Z : S:;\.-me PPN
_// ﬁée L. Saunders

Iis: Managing Member

STATE OF FLORIDA
COUNTY OF 2.\

The foregoing instrument is hereby acknowledged before me this XK ay of
Trad ,2004,by S . Sacnde s yas Managas Mapber
of { DEVELOPER }, on behalf of the corporation. He/She is pe*sonally “knldwn to me or

has produced as 1dentlﬁcanon L))?ﬂ\
NOTARY PUBDIC
My Commission E‘(pJI'CS
.d"'"'%. EmllyJ Chafin
: My Commussion D0244879

1:-,,,,.,0 Expires August 26 2007
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Exhibit A

MIDFLORIDA Federal Credit Union
Business Services
Irrevocable Letter of Credit

Date Issued: August 25, 2004 Letter of Credit No. 302997
Beneficiary: Town of Dundee
P.O. Box 1000

105 Center Street
Dundee, Florida 33838

Honorable Mayor and Town Council Members:

We hereby issue our irrevocable letter of credit in your favor, for the account of
Hilltop Groves, LLC, 5529 U.S. 98 North, Lakeland, Florida 33809 in the
aggregate amount of USD Five hundred eighty three thousand four hundred
nineteen dollars and thirty six cents ($583,419.36) available to you in three
payments upon presentation of your draft(s) at sight on ourselves when
accompanied by an affidavit signed jointly by the Town Mayor and Town
Manager of Dundee, both authorized representatives of the Town of Dundee,
certifying each stage of sewer plant expansion completion has been reached and
stating that funds are due and payable by Hilltop Groves, LLC in return for the
Town of Dundee reserving and assigning a total of 266 ERC’s of sewer plant
capacity exclusively for utilization by Hilltop Groves, LLC in accordance with the

following schedule as agreed:

Payment No. 1, for the amount of $107,848.12 is due and payable upon
completion of the design engineering and putting of the project out to public bid
as certified by the Town's engineer for the sewer plant expansion project, that is
expected to occur on or before March 1, 2005;

Payment No. 2, for the amount of $107,848.12 is due and payable upon 50% of
completion of the actual construction of the sewer plant expansion project as
certified by the Town's engineer for the sewer plant expansion project, that is
expected to occur on or before August 1, 2005;

10
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Payment No. 3, for the amount of $367,723.12 is due and payable upon 100%
completion and “start-up” of the expanded sewer plant as certified by the Town's
engineer for the sewer plant expansion project, which is expected to occur on or

before December 31, 2005.

The Town’s certifications described herein as to payment requests shall be final
and binding on Hilltop Groves, LLC and the MIDFLORIDA Federal Credit
Union and once delivered to Hilltop Groves, LLC requires immediate payment

to the Town of the funds requested.

This irrevocable letter of credit sets forth in full the terms of our undertaking. This
undertaking shall not in any way be modified, amended, or amplified by reference
to any document or contract referred to herein.

Drafts drawn under this credit must state on their face “drawn under
MIDFLORIDA Federal Credit Union irrevocable letter of credit number 302997

dated August 25, 2004.

It is a condition of this letter of credit that it shall be deemed automatically

extended without amendment for one year from the present or any future expiry
date uniess at least (number of days) prior to such expiration date, we notify you
in writing by certified mail or express courier that we elect not to renew this letter

of credit for any such additional one year period.

We hereby agree with you that draft(s) drawn under and in compliance with the
terms and conditions of this credit shall be duly honored if presented together
with documents as specified and the original of this credit, at this office on or
before December 31, 2005.

Except as otherwise expressly stated herein, this letter of credit is subject to the
Uniform Customs and Practices for Documentary Credits, established by the
International Chamber of Commerce, as in effect on the date of issuance of this

credit.

Sincerely, m{é

Cameron Brock

Assistant Vice President
MIDFLORIDA Federal Credit Union
Business Services

1






Hilltop Groves

Receipt for (quantity) 266 Dundee Wastewater Treatment Facility ERC

Certificates number 1606 to 1871

Received By:

Date 9 ’\Jo f

Signed O3,
Issued By:

Date 2"/ /i é’/";—
Signed 5

Please return original to Finance Department to replace certificates.
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DEVELOPER’S AGREEMENT
REGARDING THE FUNDING OF THE  * P A | D APR 25 2008

DESIGN, PERMITTING AND TN FsL e
CONSTRUCTION OF THE
EXPANSION OF THE TOWN OF DUNDEE’S
er—

WASTEWATER TREATMENT PLANT

THIS AGREEMENT (“Agreement™) is made on this Z ~day of July, 2004, bel'owu oD
and between Hilltop Groves, LLC (the “Developer/Owner”) and the TOWN OF p.o. Box ?D"g
DUNDEE, a municipal corporation organized and existing under the laws of the StatP#dee, FL 33838

Florida (the "Town").

WITNESSETH

WHEREAS, the Town operates a wastewater treatment plant that is presently

serving close to or at its capacity; and

WHEREAS. the Town is presently expanding its municipal limits through
annexation which will bring growth and development to the Town; and

WHEREAS, in order to accommodate the anticipated growth it will be necessary
for the Town to expand the permitted capacity of its wastewater treatment plant from

90,000 gallons per day to 700,000 gallons per day or more; and

WHEREAS, several of the property owners and Developers of land within the
Town limits have had discussions with the Town in order to determine the most feasible

way to immediately expand the wastewater treatment plant; and

WHEREAS, the Town has retained Envisors Consulting Engineers to prepare a
preliminary design report which was presented to the Town Council at a special meeting
on March 23, 2004 which identified the relative costs and expenses of expanding the

wastewater treatment plant to 700,000 gallons per day or more; and

WHEREAS, if the Town Council were to proceed under the usual financing
methods to obtain the necessary funds for design, permitting and expanding the
wastewater treatment plant it would take at least 18 to 20 months from the present time to

explore such financing; and

WHEREAS, in order to address the immediate needs of growth and development
and to accelerate the design, permitting and construction of an expansion of the
wastewater treatment plant, the Town of Dundee has indicated that it will move forward
with the design, permitting and construction of an expansion of its wastewater treatment
plant if those Developers who desire the extra capacity will immediately and irrevocably
fund the costs of the expansion up front based on the equivalent residential connections
(ERC) each Developer/Owner proposes to connect to the Town’s wastewater treatment
plant. Such funding will permit the Town of Dundee to greatly accelerate the design,
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permitting and construction of the expansion to ifs wastewater treatment plant. Further,
without such funding it is not likely that the Town would be able to expand its permitted
capacity for the wastewater treatment plant at any time now or in the near future;

WHEREAS, the Town is presently working with Polk County to enter into an
Interlocal Agreement to allow the Town to tap into Polk County’s wastewater treatment
plant located in the Waverly area of Polk County, Florida, as a short term way to address
the Town’s need for additional wastewater treatment capacity; and

WHEREAS, such short term temporary capacity in the Town’s waste water
system that results from the diversion of waste water flows to Polk County’s Waverly
Plant will be connected only to customers who have been issued certificates of occupancy
and on a first come first served basis until such additional wastewater treatment capacity

1s exhausted; and

WHEREAS, after the short term temporary capacity is exhausted, those wishing
to connect to the sewer system will have to wait until new capacity resulting from the

sewer plant expansion project becomes available; and

WHEREAS, the Town of Dundee Code of Ordinances requires the payment of
certain connection fees on the basis of the number of Equivalent Residential Connections
(ERC) proposed to be connected to the utility system. Further, the Town Code permits
developer’s agreements which set forth in detail the terms and conditions under which the
Town will provide utility service to the Developer’s/Owner’s property; and

WHEREAS, the Town deems such an agreement necessary to facilitate the
construction of expansion of the Town’s wastewater treatment plant; and

WHEREAS, it is therefore deemed to be in the interest of the public health,
safety and welfare for the Town and an appropriate exercise of the Town's authority to

enter into the instant Developer’s Agreement.

NOW, THEREFORE, in consideration of the mutual terms, covenants and
conditions contained herein, and other good and valuable consideration, the receipt and

sufficiency of which are hereby acknowledged, it is mutually agreed as follows:

Recitals. The foregoing recitals are incorporated herein by reference as if
recited in full and serve as a factual stipulation upon which the parties
agree is the basis of the instant Developer’s Agreement.

1.0

Purpose. The purpose of this Developer’s Agreement is to memorialize
the Developer’s/Owner’s financial commitment to the Town relating to

the expansion of the Town’s wastewater treatment plant.

2.0

Wastewater Treatment Plant Capacitv. In order to assure that sufficient

3.0
capacity exists in the Town's wastewater treatment plant it will be
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4.0

4.1.1.

necessary to design, permit and construct an expansion of the Town’s
wastewater treatment plant in order to allow capacity of at least 700,000
gallons per day to accommodate anticipated and projected growth and
development in the Town. In order to allow the Town to immediately
begin the design, permitting and construction of an expansion to its
wastewater treatment plant, the Developer/Owner will be required to pay
to the Town in cash the amount of $691,267.50 which amount is based on
a tota] of 266 ERCs the Developer/Owner proposes to connect to the
Town’s wastewaler treaiment plant and is related to the 71,820 gpd in
equivalent capacity that the Developer/Owner will need from the Town’s
expanded wastewater treatment plant. In addition the Developer/Owner
shall be required to post an Irrevocable Letter of Credit or other security
reasonably acceptable to the Town and in the form attached hereto as
Exhibit “A”. Pursuant to paragraph 4 below, the Developer/Owner is
obligated to pay said funds to the Town in order to purchase 266 ERCs

which represents 71,820 gpd in equivalent capacity.

Developer’s/Owner’s Obligations.

The Developer/Owner agrees to pay to the Town the sum of $691,267.50
in cash, cashier’s check or cleared funds payable to the Town of Dundee
to purchase 266 ERCs that it proposes to connect to the Town’s
wastewater treatment plant and which represents 71,820 gpd in equivalent

capacity in accordance with the following:

The sum of One Hundred Seven Thousand Eight Hundred Forty Eight
Dollars and Fourteen Cents (5107,848.14) in cash, cashier’s check or
cleared funds payable to the Town of Dundee upon its execution of this
Agreement. The balance of Five Hundred Eighty Three Thousand
Four Hundred Nineteen Dollars and Thirty Six (8583,419.36) shall be
paid in cash, cashier’s check or cleared funds payable to the Town of
Dundee in three (3) installments in accordance with the following

schedule:

Payment for the amount of $107,848.12 is due and payable upon
completion of the design engineering and putting of the project out to
public bid as certified by the Town’s engineer for the sewer plant
expansion project, that is expected to occur on or before March 1, 2005;

Payment for the amount of $107,848.12 is due and payable upon 50% of
completion of the actual construction of the sewer plant expansion project
as certified by the Town’s engineer for the sewer plant expansion project,
that is expected to occur on or before August 1, 2005;

¢ the amount of $367,723.12 is due and payable upon 100%

PaymentlD
n and “start-up” of the expanded sewer plant as certified by the

P AL ’,.,muﬂ lfg 35 o7/
" gk 07 :
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4.1.3,

5.0

Town’s engineer and sewer plant operational permits are in hand for the
sewer plant expansion project that is expected to occur on or before

December 31, 2005.

The Town'’s certifications described above shall be final and binding on
Developer/Owner and will require the immediate payment to the Town of

the funds requested and due.

In addition, to secure its obligations to the Town under this Agreement
and upon the execution of this Agreement the Developer/Owner shall
deliver to the Town an irrevocable letter of credit in the form as set forth
as Exhibit “A” attached hereto. To the extent payments are not made by
the Developer/Owner under paragraph 4.1.2 above within fourteen (14)
days after written notice by the town requesting payment, the Town may
draw upon any or all such cash or letters of credit in whole or in part to
provide funds to pay for the design, permiiting and construction of the
wastcwater treatment plan expansion as more particularly set forth herein.
The Town shall not be obligated to commence the design, permitting and
any phase of construction of the improvements to the wastewater
treatment plant unless and until the Developer/Owner of the development
has delivered to the Town the required cash and letter of credit.

Developer/Owner acknowledges and agrees that the Town’s willingness to
enter into this Developer’s Agreement shall not be construed as a waijver
by the Town of any applicable law, ordinance, rule or regulation for the

construction of any future developments.

In the event the Developer/Owner assigns and/or conveys its interest in
any real property that is being used to calculate the ERC to the Town’s
wastcwaler system, the new Owner of such property may upon notice to
the Town join in this Agreement and pay the required contribution for the
purchase of the 266 ERCs for the applicable property provided such
netice is given within thirty (30) days after the closing of the contract for
purchase, but in no event beyond the term of this Agreement. In any event
unless and until the new Owner joins in this Agreement and becomes
obligated to the same extent as the Developer/Owner hereunder, the
Developer/Owner shall remain obligated to the Town for all obligations

hereunder.

Subject to the provisions in paragraph 5.1.4 below any funds paid to the
Town hereunder shall be non-refundable in the event that the Developer
chooses not to move forward with the proposed development.

Town’s Obligations.




{
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5.1.1

Subject to the Developer’s/Owner’s compliance with its obligations under
this Agreement, the Town shall commence the design and permitting of
the expansion of its wastewater treatment plant immediate]ly. Upon
completion of design and permitting the Town shall commence
construction of the expansion of its wastewater treatment plant with an
anticipated completion date no later than 16 months from the effective

date of this Agreement.

Reservation of Capacity. In consideration for the payment by the
Developer/Owner as more particularty set forth in paragraph 4 above the
Town hereby reserves 71,820 gpd in equivalent capacity for the
Developer/Owner based on 266 ERCs purchased hereunder. In the event
the Developer/Owner determines that it does not need all of the
reservation of capacity/ERC’s purchased hereunder then such reservation
of capacity/purchased ERC’s may be assignable and/or sold by the
Developer but only with the Town’s prior written consent and as
contemplated in paragraph 4.1.5 above. It is agreed that the Town’s
consent will not be unreasonably withheld. Furthermore, all reservations
of capacity pursuant to the terms of this Agreement shall exist for only
five (5) years from the date that the expanded Wastewater Treatment Plant
is fully online and operational. If within five (5) years from the date that
the expanded Wastewater Treatment Plant is online and fully operational,
the Developer/Owner and/or its successors and/or assigns or those persons
or entities who have purchased the ERC’s have not used the reserved
capacity then it must sell such reserved capacity 266 ERC’s representing
71,820 gpd (or portion thereof) in equivalent capacity back to the Town.
In this event, payment arrangements shall be determined solely by the
Town. The Developer and the Town agree that the foregoing provision is
necessary to insure that the Town’s ability to provide appropriate
municipal services regarding the collection and treatment of wastewater

and other effluent is not compromised by unused capacity.

The Town’s obligations under this Agreement are conditioned on
obtaining total funds and/or commitments of at least $3.3 million. All
funds collected from developers for this project shall be maintained in a
separate bank account at Wachovia Bank, N.A. and titled “Dundee Sewer
Plant Expansion Account” and such funds shall not be commingled with
any other Town funds and shall not be appropriated to any other Town
project, except that any funds remaining in the Dundee Sewer Plant
Expansion Account after completion of the project and after all project
expenses are paid in full, may be appropriated subject to any restrictions
established for the use of sewer impact fees. Bank statements for the
Dundee Sewer Plant Expansion Account, including any reports of daily
account activity, shall be made available to the public upon request as
such reports become available to the Town. In the event that the Town is
unable to secure the required up front cash along with letters of credit
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6.0

7.0

8.0

9.0

10.0

from developers prior to August 27, 2004 its obligations to expand the
wastewater treatment plant and provide a reservation of capacity as
described herein are null and void and all monies collected shall be
refunded without interest at that time.

If the sewer plant expansion project is begun but not fully completed
within 3 years from the effective date of this Agreement, then the
Developers/Owners shall have the option to seek a refund of monies paid
by the Developer/Owners hereunder without interest and in 2 manner and
frequency determined solely by the Town so that such a refund will not
compromise, harm, and/or impair the Town’s fiscal condition and/or
ability to provide necessary municipal services to its citizens. If in the
event there is not sufficient waste water treatment capacity available to
fulfill the Town’s obligations under this agreement, the Town will have no
objection to the Developer beginning development utilizing septic tank
and without requiring the Developer to install dry lines.

Authority. The Developer/Owner affirmatively represents that it has the
requisite authority to transact business in the State of Florida and has the

requisite authority to enter into this Agreement.

Binding Effect. The Burdens of this Developer’s Agreement shall be
binding upon, and the benefits of this Agreement shall inure to, all
successors in interest to the parties to this Agreement. However no
assignments of this Agreement shall be allowed unless the Town consents

in writing to same.

Applicable Law, Jurisdiction and Venue. This Developer’s Agreement,
and the rights and obligations of the Town and the Developer/Owner
hereunder, shall be govemed by, construed under, and enforced in
accordance with the laws of the State of Florida. Venue for any litigation
pertaining to the subject matter hereof shall be exclusively in Polk County,
Florida.  If any provision of this Developer’s Agreement, or the
application thereof to any person or circumstances, shall to any extent be
held invalid or unenforceable by a court of competent jurisdiction, then the
remainder of this Developer’s Agreement shall be valid and enforceable to

the fullest extent permitted by law.

Exhibits. All exhibits attached hereto contain additional terms of this
Developer’s Agreement and are incorporated herein by reference.

Captions and Paragraph Headings. Captions and paragraph headings
contained in this Developer’s Agreement are for convenience and
reference only, and in no way define, describe, extend or limit the scope or
intent of this Developer’s Agreement, nor the intent of any provision

hereof.
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11.0

12.0

130

14.0

17.0

Definitions. Unless specifically defined herein, the terms used in this
Developer’s Agreement shall be assigned the meanings, interpretations
and/or definitions applied to, or provided in, the Town of Dundee Code of

Ordinances and/or Florida Law.

Counterparts. This Developer’s Agreement may be executed in several
counterparts, each constituting a duplicate original, but all such
counterparts constituting one and the same Developer’s Agreement.

Merger. This Developer’s Agreement constitutes the entire understanding
of the parties. It supersedes any prior understandings, agreements, or
obligations between them upon the subjects covered in this Agreement,
There are no representations, promises, guarantees or warranties other

than those set forth herein.

Effective Date and Duration. This Agreement shall become effective after
it has been duly approved by the Town Council and executed by all
It shall remain in full force and effect for a period of five (5)

parties.
years from that date.

Amendment. This Developer’s Agreement may only be amended by
mutual consent of the parties in writing.

Further Assurances. FEach of the parties hereto agrees to do, execute,
acknowledge and deliver, or cause to be done, execute, acknowledge and
deliver, all such further acts, and assurances as shall be reasonably
requested by the other party in order to carry out the intent of this
Developer’s Agreement and give effect thereto. Without in any manner
limiting the specific rights and obligations set forth in this Developer’s
Agreement, the parties hereby declare their intention to cooperate with
each other in effecting the terms of this Developer’s Agreement, and to
coordinate the performance of their respective obligations under the terms
of this Developer’s Agreement. To the extent of any conflict with the
development conditions or other rules and regulations, which may
otherwise govern the Development, the terms and conditions of this

Developer’s Agreement shall prevail.

Notices. Any notices or reports required by this Developer’s Agreement
shall be sent to the following:

Town Manager

Town of Dundee

Post Office Box 1000
105 Center Street
Dundee, FL. 33838-1000

For the Town:
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Frederick J. Murphy, Jr. Town Attorney
Town of Dundee

Paost Office Drawer 30

245 South Central Avenue

Bartow, Florida 33830

With a Copy to:

For the Developer/Owner:  Joe Saunders
Hilltop Groves, LLC
5529 U.S. 98 North
Lakeland, FL 33809

Attn: Rick Miller
Miller, Crosby & Miller
P.0O. Box 8169
Lakeland, FL 33802

With copy to:

IN WITNESS WHEREOF, the parties hereto, through their duly authorized
representatives, have executed this Developer’s Agreement on the day(s) and year set

forth below.

TOWN COUNCIL OF THE
TOWN OF DUNDEE

(SEAL)
ATTEST: Ef !i \.\ﬂ é
o By:
/’ \ : Kevin Kitto - Mayor :
By: 7&uﬁ (),.(\f C,L\ Date: u th @‘V\QMVJ& Ou.'

Tow Clerk T "
_— Apyﬁ@d,b&.lg_»mmzf‘mey

By.

Ay

Frederick J. Murphy/ Jr.
Approved As Toform an?:l\%egal

Sufficiency.
\_,_//)
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/;S { DEVELOPER }

Hilltop Groves, LLC

Z
T R SOy e
/ Q | /A S

ﬁ oe L. Saunders

Its: Managing Member

STATE OF FLORIDA

COUNTY OF 2ol
The foregoing instrument is hereby acknowledged before me this K day of
5( ¢ OO—r,by N L. gOur‘\CJ g ESN\u\qrh\; Mo ber
of { DEVELOPER }, on behalf of the corporation. He/S 1e s personaliy “kndwn to nown to me or
has produced as u.ennﬁcatlon
( foe S (\\C))*éx
NOTARY PUBDIC

My Commission Etp1res

;"”"‘k\ EmityJ Chafin

My Commussion DD244878
%rm,._o‘; Expires August 26 2007
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Tel. (863) 419-3100
Fax (863) 419-3105
Suncom 515-9950

P.O. Box 1000
105 Center Street
Dundee, Florida 33838-1000

April 18,2005

Joe Saunders
Hilltop Groves, LLC
5529 U.S. 98 North
Lakeland, FL 33809

Dear Joe:

The fourth and final installment payment on your sewer ERC purchase agreement is now
due.

The town engineer’s certification that the sewer plant expansion project is now 100%
complete and started up is attached.

Please make your check in the amount of $367,723.12 payable to the Town of Dundee
and send it to my attention.

Also, the ribbon cutting ceremony s scheduled for Noon on May 2, 2006 at the plant on
Welsh Road. Lunch will be served and you and your guest(s) are invited to attend. Please

RSVP by April 24",

Very truly yours,

Jify/Gallagher
Town Manager



2105 Dundee Road

Post Office Box 9309

Winter Haven, FLL 33883-9300

Telephone: (863) 324-1112

Fax: (863) 294-6185

Consulting Civil & Environmental Engineers, Planners, and Surveyors Email: envisors @envisors.com

18 April 2006
Hand Delivered

Mr. James Gallagher, Town Manager RECEIVED APR 18 2006
TOWN OF DUNDEE

Post Office Box 1000

Dundee, Florida 33838

Subject: Construction Progress Certification

Project: Phase Il Wastewater Treatment Facilty (WWTF) Expansion
Improvements - Town of Dundee

EVI Job No.: 71103401

Dear Mr. Gallagher:

In accordance with your request, we are pleased to certify that start-up of the Town’s
Phase 2 WWTF expansion is 100% complete, the WWTF is fully operational, and the required
FDEP notification for project completion and start-up has been submitted. Please note for the
record that start-up of the facility occurred on 13 April 2005 and it is now processing wastewater.

If you have any questions, please do not hesitate to contact me at (863) 324-1112. We
sincerely appreciate the opportunity to serve the Town of Dundee on this important Project.

Yours truly,
ENVISORS, LLC

ey

Steven L. Elias, P. E.
Vice President of Engineering

SLE/DM/Ihh
Enclosure; None
Copy to: EVIJob and Cost File No. 71103401; SAJOBS\EVIN711 DUNDEE71103401\CORRES\71103401 .34
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P.0. Box 1000 .
105 Center Street ;
Dundee, Florida 33838-1000

Tel. (863) 419-3100
Fax (863) 419-3105
Suncom 515-9950

November 1, 2005

Joe Saunders
Hilltop Groves, LLC
5529 U.S. 98 North
Lakeland, FL 33809

Dear Joe:
The third installment payment on your sewer ERC purchase agreement is now due.

The town engineer’s certification that the sewer plant expansion project is now 50%
complete is attached.

Pleasc make your check in the amount of $107,848.12 payable to the Town of Dundee
and send it to my attention. Thanks.

Very truly yours,

5 . _\ | \
Tim Gallagher ' Y.
Town Manager //

. R i 1 ER



2105 Dundee Road

Post Office Box 9309

Winter Haven, FL 33883-9309
Telephone: (863) 324-1112
Fax: (863) 294-6185

Consulting Civil & Environmental Engineers, Planners, and Surveyors Emnail: envisors @ envisors.com

28 October 2005
Hand Delivered

Mr. James Gallagher, Town Manager
TOWN OF DUNDEE

Post Office Box 1000

Dundee, Florida 33838

Subject:  Construction Progress Certification

Phase Il Wastewater Treatment Facility (WWTF) Expansion Improvements -
Town of Dundee

Project:

EVI Job No.: 71103401

Dear Mr. Gallagher:

in accordance with your request, we are pleased to certify that construction activities of the Town’s
Phase Il WWTF expansion is more than 50% complete as of 28 October 2005.

If you have any questions, blease do not hesitate to contact me at (863) 324-1112. We sincerely
appreciate the opportunity to serve the Town of Dundee on this important Project.

Yours truly,
ENVISORS, LLC

Je 14

Steven L.. Elias, P. E.
Vice President of Engineering

SLE/DM
Enclosure: None
Copy to: EVI Job and Cost File No. 71103401; S:1UOBS\EVIV11 DUNDEEW1103401\CORRES71103401.L21

AN EQUAL OPPORTUNITY EMPLOYER-M/F/V/H
ORIGINAL PRINTED ON RECYCLED PAPER FIBERS 5
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Jim Gallagher

From: Jim Gallagher [townmanager@townofdundee.com]
Sent:  Tuesday, March 15, 2005 12:42 PM

To: Lee Saunders (E-mail)

Subject: Hilltop Groves, LLC ERC Purchase Agreement

Lee and Joe:

You are the only party who has not paid the second payment on their ERC purchase agreement or indicated that
their payment is on the way.

| realize that there is a letter of credit for the Town to draw upon, but we really would prefer not to force payment
and possibly strain our friendly business relationship. therefore, if for some reason you have changed your mind
about purchasing the 266 ERC's, | would be willing to recommend to the Town Council that we refund your initial
payment and let you out of the purchase agreement.

However, if | don't hear from you very soon, we will have to proceed with drawing against the letter of credit.

Jim Galiagher
Town Manager
Town of Dundee
{863) 419-3100

3/15/2005



Sowere o LDwrecee

Tel. (863) 419-3100
Fax (863} 419-3105
Suncom 515-9950

P.O. Box 1000
105 Center Street
Dundee, Florida 33838-1000

March 1, 2005

Dear Sewer Plant Expansion Project Partner:

The second installment payment on your sewer ERC purchase agreement is due.

I have attached a copy of the Town Engineer’s certification that the design engineering is
completed and that the project is out to bid.

Please make your check payable to the Town of Dundee and send it to my attention.
Thanks.

Very truly yours,

Jim Gallagher
Town Manager
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EV4ENVISORS

Cansulting Civil & Frvironmentat Engineers, Planners, and Surveyors

LAY AJURD

wiuul

2105 Dundes Road

Post Office Box 9309

Wintar Haven, FL 33883.9309
Talephane: (863) 324-1112
Fax: (B63) 294-6185

Email: envisors ® envisors.com

1 March 2008
Hand Delivered

Mr. James Gallagher, Town Manager

TOWN OF DUNDEE
Post Office Box 1000
Dundee, Florida 32838

Subject:

Project:

EVi Job No.:

Dear Mr. Gallagher:

In accardance with
WWTF expansion has bes

Design Completion Certification

Phase Il Wastewater Treatment Facility (WWTF) Expansion Improvements -
Town of Dundee

71103401

your request, we are pleased to certify that design of the Town's Phase ||

n completed and the Project has been advertised for public bid. The pre-bid

meeting for the Project will be held with prospective bidders this afternoon at 2:00.

If you have any questions, please do not hesitate to contact me at (863) 324-1112. We sincerely
appreciate the opportunity to serve the Town of Dundee on this important Project

Yours truly,
ENVISORS

Steven L. Efias, P, E,
Vice President of Engineering

SLE/pt
Enclosure: Nane
Capy to: EVI Job and Cost File No. 74103401; 5:1J08S1Evi711 DUNGEE | 103401\CORRES 171103401 Log

AN EQUAL OPPORTUNITY EMPLOYER-M/FN/H
ORIGINAL PRINTED ON RECYCLED PARER FIBERS @
www.envisorw.com



Tel. (863) 419-3100

Sowre of Luredee
P.O. Box 1000
‘ Fax (863) 419-3105

105 Center Street i
Dundee, Florida 33838-1000 > Suncom 515-8950

February 11, 2005

Joe Saunders
Hilltop Groves, LLC
5529 U.S. 98 North
Lakeland, FL 33809

Dear Joe:

This is just a reminder that the second installment payment on your sewer ERC purchase
agreement is due March 1, 2005.

Please make your check in the amount of $107,848.12 pavable to the Town of Dundee
and send it to my attention. Thanks.

Very truly yours,

Gallagher
own Manager
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Final Draft 07/28/2004 Agreement #4

DEVELOPER’S AGREEMENT
REGARDING THE FUNDING OF THE
DESIGN. PERMITTING AND
CONSTRUCTION OF THE
EXPANSION OF THE TOWN OF DUNDEE’S
WASTEWATER TREATMENT PLANT

THIS AGREEMENT (“Agreement”) is made on this day of July, 2004, by
and between Hilltop Groves, LLC (the “Developer/Owner”) and the TOWN OF
DUNDEE, a municipal corporation organized and existing under the laws of the State of

Florida (the "Town").

WITNESSETH

WHEREAS, the Town operates a wastewater treatment plant that is presently
serving close to or at its capacity; and

WHEREAS, the Town is presently expanding its municipal limits through
annexation which will bring growth and development to the Town; and

WHEREAS, in order to accommodate the anticipated growth it will be necessary
for the Town to expand the permitted capacity of its wastewater treatment plant from
90,000 gallons per day to 700,000 gallons per day or more; and

WHEREAS, several of the property owners and Developers of land within the
Town limits have had discussions with the Town in order to determine the most feasible
way to immediately expand the wastewater treatment plant; and

WHEREAS, the Town has retained Envisors Consulting Engineers to prepare a
preliminary design report which was presented to the Town Council at a special meeting
on March 23, 2004 which identified the relative costs and expenses of expanding the
wastewater treatment plant to 700,000 gallons per day or more; and

WHEREAS, if the Town Council were to proceed under the usual financing
methods to obtain the necessary funds for design, permitting and expanding the
wastewater treatment plant it would take at least 18 to 20 months from the present time to

explore such financing; and

WHEREAS, in order to address the immediate needs of growth and development
and to accelerate the design, permitting and construction of an expansion of the
wastewater treatment plant, the Town of Dundee has indicated that it will move forward
with the design, permitting and construction of an expansion of its wastewater treatment
plant if those Developers who desire the extra capacity will immediately and irrevocably
fund the costs of the expansion up front based on the equivalent residential connections
(ERC) each Developer/Owner proposes to connect to the Town’s wastewater treatment
plant. Such funding will permit the Town of Dundee to greatly accelerate the design,



Final Draft 07/28/2004

permitting and construction of the expansion to its wastewater treatment plant. Further,
without such funding it is not likely that the Town would be able to expand its permitted
capacity for the wastewater treatment plant at any time now or in the near future;

WHEREAS, the Town is presently working with Polk County to enter into an
Interlocal Agreement to allow the Town to tap into Polk County’s wastewater treatment
plant located in the Waverly area of Polk County, Florida, as a short term way to address
the Town’s need for additional wastewater treatment capacity; and

WHEREAS, such short term temporary capacity in the Town’s waste water
system that results from the diversion of wastle water [lows to Polk County’s Waverly
Plant will be connected only to customers who have been issued certificates of occupancy
and on a first come first served basis until such additional wastewater treatment capacity

is exhausted; and

WHERFEAS, after the short term temporary capacity is exhausted, those wishing
to connect to the sewer system will have to wait until new capacity resulting from the
sewer plant expansion project becomes available; and

WHEREAS, the Town of Dundee Code of Ordinances requires the payment of
certain connection fees on the basis of the number of Equivalent Residential Connections
(ERC) proposed to be connected to the utility system. Further, the Town Code permits
developer’s agreements which set forth in detail the terms and conditions under which the
Town will provide utility service to the Developer’s/Owner’s property; and

WHEREAS, the Town deems such an agreement necessary to facilitate the
construction of expansion of the Town’s wastewater treatment plant; and

WHEREAS, it is therefore deemed to be in the interest of the public health,
safety and welfare for the Town and an appropriate exercise of the Town's authority to

enter into the instant Developer’s Agreement.

NOW, THEREFORE, in consideration of the mutual terms, covenants and
conditions contained herein, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, it is mutually agreed as follows:

1.0 Recitals. The foregoing recitals are incorporated herein by reference as if
recited in full and serve as a factual stipulation upon which the parties
agree is the basis of the instant Developer’s Agreement.

2l Purpose. The purpose of this Developer’s Agreement is to memorialize
the Developer’s/Owner’s financial commitment to the Town relating to

the expansion of the Town’s wastewater treatment plant.

3.0 Wastewater Treatment Plant Capacity. In order to assure that sufficient
capacity exists in the Town’s wastewater treatment plant it will be
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4.0

Aud ol

necessary to design, permit and construct an expansion of the Town’s
wastewater treatment plant in order to allow capacity of at least 700,000
gallons per day to accommodate anticipated and projected growth and
development in the Town. In order to allow the Town to immediately
begin the design, permitting and construction of an expansion to its
wastewater treatment plant, the Developer/Owner will be required to pay
to the Town in cash the amount of $691,267.50 which amount is based on
a total of 266 ERCs the Developer/Owner proposes to connect to the
Town’s wastewater treatment plant and is related to the 71,820 gpd in
equivalent capacity that the Developer/Owner will need from the Town’s
expanded wastewater treatment plant. In addition the Developer/Owner
shall be required to post an Irrevocable Letter of Credit or other security
reasonably acceptable to the Town and in the form attached hereto as
Exhibit “A”. Pursuant to paragraph 4 below, the Developer/Owner is
obligated to pay said funds to the Town in order to purchase 266 ERCs

which represents 71,820 gpd in equivalent capacity.

Developer’s/Owner’s Obligations.

The Developer/Owner agrees to pay to the Town the sum of $691,267.50
in cash, cashier’s check or cleared funds payable to the Town of Dundee
to purchase 266 ERCs that it proposes to connect to the Town’s
wastewater treatment plant and which represents 71,820 gpd in equivalent
capacity in accordance with the following:

The sum of One Hundred Seven Thousand Eight Hundred Forty Eight
Dollars and Fourteen Cents ($107,848.14) in cash, cashier’s check or
cleared funds payable to the Town of Dundee upon its execution of this
Agreement. The balance of Five Hundred Eighty Three Thousand
Four Hundred Nineteen Dollars and Thirty Six ($583,419.36) shall be
paid in cash, cashier’s check or cleared funds payable to the Town of
Dundee in three (3) installments in accordance with the following

schedule:

Payment for the amount of $107,848.12 is due and payable upon
completion of the design engineering and putting of the project out to
public bid as certified by the Town’s engineer for the sewer plant
expansion project, that is expected to occur on or before March 1, 2005;

Payment for the amount of $107,848.12 is due and payable upon 50% of
completion of the actual construction of the sewer plant expansion project
as certified by the Town’s engineer for the sewer plant expansion project,
that is expected to occur on or before August 1, 2005;

Payment for the amount of $367,723.12 is due and payable upon 100%
completion and “start-up” of the expanded sewer plant as certified by the
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4.1.5.

5.0

Town’s engineer and sewer plant operational permits are in hand for the
sewer plant expansion project that is expected to occur on or before

December 31, 2005.

The Town’s certifications described above shall be final and binding on
Developer/Owner and will require the immediate payment to the Town of

the funds requested and due.

In addition, to secure its obligations to the Town under this Agreement
and upon the execution of this Agreement the Developer/Owner shall
deliver to the Town an irrevocable letter of credit in the form as set forth
as Exhibit “A” attached hereto. To the extent payments are not made by
the Developer/Owner under paragraph 4.1.2 above within fourteen (14)
days after written notice by the town requesting payment, the Town may
draw upon any or all such cash or letters of credit in whole or in part to
provide funds to pay for the design, permitting and construction of the
wastewater treatment plan expansion as more particularly set forth herein.
The Town shall not be obligated to commence the design, permitting and
any phase of construction of the improvements to the wastewater
treatment plant unless and until the Developer/Owner of the development
has delivered to the Town the required cash and letter of credit.

Developer/Owner acknowledges and agrees that the Town’s willingness to
enter into this Developer’s Agreement shall not be construed as a waiver
by the Town of any applicable law, ordinance, rule or regulation for the
construction of any future developments.

In the event the Developer/Owner assigns and/or conveys its interest in
any real property that is being used to calculate the ERC to the Town’s
wastewater system, the new Owner of such property may upon notice to
the Town joimn in this Agreement and pay the required contribution for the
purchase of the 266 ERCs for the applicable property provided such
notice is given within thirty (30) days after the closing of the contract for
purchase, but in no event beyond the term of this Agreement. In any event
unless and until the new Owner joins in this Agreement and becomes
obligated to the same extent as the Developer/Owner hereunder, the
Developer/Owner shall remain obligated to the Town for all obligations

hereunder.

Subject to the provisions in paragraph 5.1.4 below any funds paid to the
Town hereunder shall be non-refundable in the event that the Developer
chooses not to move forward with the proposed development.

Town’s Obligations.
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2.1

o

Sk

Subject to the Developer’s/Owner’s compliance with its obligations under
this Agreement, the Town shall commence the design and permitting of
the expansion of its wastewater treatment plant immediately. Upon
completion of design and permitting the Town shall commence
construction of the expansion of its wastewater treatment plant with an
anticipated completion date no later than 16 months from the effective

date of this Agreement.

Reservation of Capacity. In consideration for the payment by the
Developer/Owner as more particularly set forth in paragraph 4 above the
Town hereby reserves 71,820 gpd in equivalent capacity for the
Developer/Owner based on 266 ERCs purchased hereunder. In the event
the Developer/Owner determines that it does not need all of the
reservation of capacity/ERC’s purchased hereunder then such_reservation
of capacity/purchased ERC’s may be assignable and/or sold by the
Developer but only with the Town’s prior written consent and as
contemplated in paragraph 4.1.5 above. It is agreed that the Town’s
consent will not be unreasonably withheld. Furthermore, all reservations
of capacity pursuant to the terms of this Agreement shall exist for only
five (5) years from the date that the expanded Wastewater Treatment Plant
is fully online and operational. If within five (5) years from the date that
the expanded Wastewater Treatment Plant is online and fully operational,
the Developer/Owner and/or its successors and/or assigns or those persons
or entities who have purchased the ERC’s have not used the reserved
capacity then it must sell such reserved capacity 266 ERC’s representing
71,820 gpd (or portion thereof) in equivalent capacity back to the Town.
In this event, payment arrangements shall be determined solely by the
Town. The Developer and the Town agree that the foregoing provision is
necessary to insure that the Town’s ability to provide appropriate
municipal services regarding the collection and treatment of wastewater
and other effluent is not compromised by unused capacity.

The Town’s obligations under this Agreement are conditioned on
obtaining total funds and/or commitments of at least $3.3 million. All
funds collected from developers for this project shall be maintained in a
separate bank account at Wachovia Bank, N.A. and titled “Dundee Sewer
Plant Expansion Account” and such funds shall not be commingled with

any other Town funds and shall not be appropriated to any other Town

project, except that any funds remaining in the Dundee Sewer Plant
Expansion Account after completion of the project and after all project
expenses are paid in full, may be appropriated subject to any restrictions
established for the use of sewer impact fees. Bank statements for the
Dundee Sewer Plant Expansion Account, including any reports of daily
account activity, shall be made available to the public upon request as
such reports become available to the Town. In the event that the Town is
unable to secure the required up front cash along with letters of credit
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5.14

6.0

7.0

8.0

9.0

10.0

from developers prior to August 27, 2004 its obligations to expand the
wastewater treatment plant and provide a reservation of capacity as
described herein are null and void and all monies collected shall be
refunded without interest at that time.

It the sewer plant expansion project is begun but not fully completed
within 3 years from the effective date of this Agreement, then the
Developers/Owners shall have the option to seek a refund of monies paid
by the Developer/Owners hereunder without interest and in a manner and
frequency determined solely by the Town so that such a refund will not
compromise, harm, and/or impair the Town’s fiscal condition and/or
ability to provide necessary municipal services to its citizens. If in the
event there is not sufficient waste water treatment capacity available to
fulfill the Town’s obligations under this agreement, the Town will have no
objection to the Developer beginning development utilizing septic tank
and without requiring the Developer to install dry lines.

Authority. The Developer/Owner affirmatively represents that it has the
requisite authority to transact business in the State of Florida and has the

requisite authority to enter into this Agreement.

Binding Effect. The Burdens of this Developer’s Agreement shall be
binding upon, and the benefits of this Agreement shall inure to, all
successors in interest to the parties to this Agreement. However no
assignments of this Agreement shall be allowed unless the Town consents

in writing to same.

Applicable Law. Jurisdiction and Venue. This Developer’s Agreement,
and the rights and obligations of the Town and the Developer/Owner
hereunder, shall be governed by, construed under, and enforced in
accordance with the laws of the State of Florida. Venue for any litigation
pertaining to the subject matter hereof shall be exclusively in Polk County,
Florida. If any provision of this Developer’s Agreement, or the
application thereof to any person or circumstances, shall to any extent be
held invalid or unenforceable by a court of competent jurisdiction, then the
remainder of this Developer’s Agreement shall be valid and enforceable to

the fullest extent permitted by law.

Exhibits. All exhibits attached hereto contain additional terms of this
Developer’s Agreement and are incorporated herein by reference.

Captions and Paragraph Headings. Captions and paragraph headings
contained in this Developer’s Agreement are for convenience and
reference only, and in no way define, describe, extend or limit the scope or
intent of this Developer’s Agreement, nor the intent of any provision

hereof.
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11.0

12.0

14.0

17.0

Definitions. Unless specifically defined herein, the terms used in this
Developer’s Agreement shall be assigned the meanings, interpretations
and/or definitions applied to, or provided in, the Town of Dundee Code of

Ordinances and/or Florida Law.

Counterparts. This Developer’s Agreement may be executed in several
counterparts, each constituting a duplicate original, but all such
counterparts constituting one and the same Developer’s Agreement.

Merger. This Developer’s Agreement constitutes the entire understanding
of the parties. It supersedes any prior understandings, agreements, or
obligations between them upon the subjects covered in this Agreement.
There are no representations, promises, guarantees or warranties other

than those set forth herein.

Effective Date and Duration. This Agreement shall become effective after
it has been duly approved by the Town Council and executed by all
parties. It shall remain in full force and effect for a period of five (5)

years from that date.

Amendment. This Developer’s Agreement may only be amended by
mutual consent of the parties in writing.

Further Assurances. FEach of the parties hereto agrees to do, execute,
acknowledge and deliver, or cause to be done, execute, acknowledge and
deliver, all such further acts, and assurances as shall be reasonably
requested by the other party in order to carry out the intent of this
Developer’s Agreement and give effect thereto. Without in any manner
limiting the specific rights and obligations set forth in this Developer’s
Agreement, the parties hereby declare their intention to cooperate with
each other in effecting the terms of this Developer’s Agreement, and to
coordinate the performance of their respective obligations under the terms
of this Developer’s Agreement. To the extent of any conflict with the
development conditions or other rules and regulations, which may
otherwise govern the Development, the terms and conditions of this
Developer’s Agreement shall prevail.

Notices. Any notices or reports required by this Developer’s Agreement
shall be sent to the following:

For the Town: Town Manager
Town of Dundee
Post Office Box 1000
105 Center Street
Dundee, FL 33838-1000
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With a Copy to: Frederick J. Murphy, Jr. Town Attorney
Town of Dundee
Post Office Drawer 30
245 South Central Avenue
Bartow, Florida 33830

For the Developer/Owner:  Joe Saunders
Hilltop Groves, LLC
5529 U.S. 98 North
Lakeland, FL 33809

With copy to: Attn: Rick Miller
Miller, Crosby & Miller
P.O. Box 8169
Lakeland, FL. 33802

IN WITNESS WHEREOF, the parties hereto, through their duly authorized
representatives, have executed this Developer’s Agreement on the day(s) and year set

forth below.

TOWN COUNCIL OF THE
(SEAL) TOWN OF DUNDEE

ATTEST: EZ Iﬁ \g &
By:

/ Kevin Kitto - Mayor
i 2}
By: ﬂ C ﬂ( k‘ .:‘L Date: H W\AVf Ou‘,
""owx@rk
Apyﬁgd,bﬁlgmm torney
By:
Frederick J. Murphy! Jr. LY

Approved As Toform ancf\{,egal
Sufficiency. [/ \
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{ DEVELOPER }

/)
[/ Hiiltop Groves, LLC

/ o ;-r PR IR YR TN s T
/ @ By: éz‘-‘f‘i Z . Dﬁ’“’“"{”ﬂh"

(ﬁ’ée L. Saunders

Its: Managing Member

STATE OF FLORIDA

COUNTY OF 2\,
The foregoing instrument is hereby acknowledged before me this X*“day of
\ (s &V‘ 2004 by Lt:c.’ \—. SCJL .u"\()‘a""s aS N\J A ey 8 LJ\: A ‘Er,.fr'

of { DEVELOPER }, on behalf of the corporation. He/She is personaliy known to me or

has produced as ;dentlf ication.
<'f" A \@wv&

NOTARY PUBDIC
My Commission E‘(plres

’.pl"q‘\ Emﬂy J Chafin
+ My Commussion DD244879

"wag Expires August 26 2007
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Exhibit A

MIDFLORIDA Federal Credit Union
Business Services
Irrevocable Letter of Credit

Date Issued: August 25, 2004 Letter of Credit No. 302997
Beneficiary: Town of Dundee
P.O. Box 1000

105 Center Street
Dundee, Florida 33838

Honorable Mayor and Town Council Members:

We hereby issue our irrevocable letter of credit in your favor, for the account of
Hilltop Groves, LLC, 5529 U.S. 98 North, Lakeland, Florida 33809 in the
aggregate amount of USD Five hundred eighty three thousand four hundred
nineteen dollars and thirty six cents ($583,419.36) available to you in three
payments upon presentation of your draft(s) at sight on ourselves when
accompanied by an affidavit signed jointly by the Town Mayor and Town
Manager of Dundee, both authorized representatives of the Town of Dundee,
certifying each stage of sewer plant expansion completion has been reached and
stating that funds are due and payable by Hilltop Groves, LLC in return for the
Town of Dundee reserving and assigning a total of 266 ERC’s of sewer plant
capacity exclusively for utilization by Hilltop Groves, LLC in accordance with the

following schedule as agreed:

Payment No. 1, for the amount of $107,848.12 is due and payable upon
completion of the design engineering and putting of the project out to public bid
as certified by the Town's engineer for the sewer plant expansion project, that is
expected to occur on or before March 1, 2005;

Payment No. 2, for the amount of $107,848.12 is due and payable upon 50% of
completion of the actual construction of the sewer plant expansion project as
certified by the Town’s engineer for the sewer plant expansion project, that is
expected to occur on or before August 1, 2005;

10
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Payment No. 3, for the amount of $367,723.12 is due and payable upon 100%
completion and “start-up” of the expanded sewer plant as certified by the Town’s
engineer for the sewer plant expansion project, which is expected to occur on or

before December 31, 2005.

The Town’s certifications described herein as to payment requests shall be final
and binding on Hilltop Groves, LLC and the MIDFLORIDA Federal Credit
Union and once delivered to Hilltop Groves, LLC requires immediate payment

to the Town of the funds requested.

This irrevocable letter of credit sets forth in full the terms of our undertaking. This
undertaking shall not in any way be modified, amended, or amplified by reference
to any decument or contract referred to herein.

Drafts drawn under this credit must state on their face “drawn under
MIDFLORIDA Federal Credit Union irrevocable letter of credit number 302997

dated August 25, 2004,

It is a condition of this letter of credit that it shall be deemed automatically

extended without amendment for one year from the present or any future expiry
date unless at least (number of days) prior to such expiration date, we notify you
in writing by certified mail or express courier that we elect not to renew this letter

of credit for any such additional one year period.

We hereby agree with you that draft(s) drawn under and in compliance with the
terms and conditions of this credit shall be duly honored if presented together
with documents as specified and the original of this credit, at this office on or

before December 31, 2005.

Except as otherwise expressly stated herein, this letter of credit is subject to the
Uniform Customs and Practices for Documentary Credits, established by the
International Chamber of Commerce, as in effect on the date of issuance of this

credit.

Sincerely, ZZ

Cameron Brock

Assistant Vice President
MIDFLORIDA Federal Credit Union
Business Services

11






Town of Dundee TOWN HALL

€ 202 E. Main Street ¢ PO Box 1000 ¢ Dundee, Florida 33838 ¢ (863) 438-8330 ¢ Fax (863) 438-8338

June 23, 2021

Mr. Lee Saunders

Vista Del Lago of Polk County, LLC
5529 US Highway 98 North
Lakeland, Florida 33809

Re:  Vista Del Lago Phase lil Subdivision (Hilltop Groves LLC)
Mr. Saunders:;

Please find the outstanding calculations for the Idle Capacity, including the
moratorium of the 18-month waiver from June 23, 2020. Please find the breakdown
chart below to detail the amount due;

Hilltop Groves 37 ERC's
Idie Capacity Chart
Idle Capacity Period Dates Total
Original Expiration Date 04/24/06 - 04/24/11 $9,990.00
Current Yearly Fee 04/25/11 - 04/25/20 $17,982.00
2020 Monthly Fee 04/26/20 - 06/23/20 $333.00
Subtotal $28,305.00
Total $28,305.00
Sincerely,
Tandra S. Davis, M.B.A
Town Manager/Finance Director
Town of Dundee
202 E. Main Street
Dundee, Florida 33838-4306
tdavis@townofdundee.com
Office: 863-438-8330 ext. 253
Fax: 863-438-8333
ce Frederick J. Murphy, Jr., Esquire, Town Attorney

Marisa Barmby, CFRPC
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AMENDMENT TO AGREEMENT REGARDING RESERVED CAPACITY IN THE
TOWN OF DUNDEE'S WASTEWATER TREATMENT PLANT

THIS AMENDMENT TO DEVELOPER'S AGREEMENT REGARDING THE
FUNDING OF THE DESIGN, PERMITTING AND CONSTRUCTION OF THE
EXPANSION OF THE TOWN OF DUNDEE'S WASTEWATER TREATMENT PLANT
(‘Amendment”), made and entered into this ___28 day of July , 2020, by and
between the TOWN OF DUNDEE, a municipal corporation organized and existing under
the lawe of the State of Florida (the “Town"), and HILLTOP GROVES, LLC , a Florida
Limited Liability Company ("Owner”).

RECITALS

1. On or about July 28, 2004 the Town and Hilltop Groves LLC, a Florida
Limited Liability Company entered into that certain Developer's Agresment Regarding the
Funding of the Deslgn, Permitting and Construction of the Expansion of the Town of
Dundee's Wastewater Treatment Plant a copy of which is attached hereto as Exhibit “A”
and incorporated herein by refarence.

2. The Town and Owner have determined that at this time the Owner holds,
albeit expired, 266 Wastewater ERCs reprasenting 71,820 gallons per day (GPD) in
equivalent capacity in the Town's Water Utility System ("Owner ERCs") pursuant to the
Agreement. The Owner has not otherwise conveyed, assigned, pledged, hypothecated or
otherwise redeemed any of said certificates representing the Owner ERCs as defined and
identified herein although said Owner ERC's expired on April 24, 2011.

3. The Owner is the owner of certain real property shuated in Polk County,
Florida, more particularly describad on Exhibit “B” aitached hereto and incorporated
herein by this reference (the “Property”) which is the Vista Del Lago Phase Il Replat
Subdivision.

4. On July 10, 2020, the Owner requested that the Town reactivate 43 of the
268 Wastewater ERCs (Original ERC Certificates 1608 through 1648), and, as a resuit of

CERTIFICATION OR LAST PAGE
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demonstrated hardship(s), waive all past-due and/or accrued idie capacity fees for the 43
Wastewater ERC certificates.

5. The 43 Owner ERCs requested for reactivation would have accrued thirty-
three thousand eighty-eight and 50/100 Dollars ($33,088.50) in idle capacity charges from
April 24, 2006 through July 24, 2020 of which thirty-three thousand eighty-eight and
507100 Doflars ($33,088.50) remains unpaid.

8. On June 23, 2020, the Town introduced and passed Resolution No. 20-13
(the “Resolution”). A copy of the Resolution is attached hereto as Exhlbit “C” and made
a part hereof by reference.

7. The Resolution provides for a temporary waiver of certain Town of Dundee
Idle Capacity Fee(s) for a period of eighteen (18) months beginning on June 23, 2020 and
automatically sunsetting on December 23, 2021.

8. On July 10, 2020, the Town agreed to reactivate the 43 Owner ERCs and
waive all past-due and/or accrued idle capacity fees for the 43 Wastewater ERC
certificates (Original ERC Certificates 1608 through 1648) for a period of time consistent
with the sunset and/or expiration date of the Resolution (December 23, 2021).

9. The Town acknowledges that all Town wastewater impact fees have been
paid by Owner or its predecessor in interest for the Town's allocation of wastewater
capacity for the Owner ERCs pursuant to the Agreements and that the Town presently
has adequate permitted capacity in its wastewater plant for the wastewater capacity
represented by the Owner ERCs describsd above.

10.  Ownmer contemplates the transfer or assignment of the 43 Owner ERCs to
VISTA DEL LAGO OF POLK COUNTY, LLC, a Florida Limited Liability Company, for
construction of single-family homes to be located within the municipal limits of the Town.

t1.  The parties covenant and agree that they have the power and authority to
enter into this Amendment and bind themselves to the provisions of this Amendment.

ACCORDINGLY, in consideration of the Recitals stated above and other good and
valuable mutual consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties agree as follows:

SECTION 1. RECITALS: IP. The Recitals above are true and correct
and form a material part of this Amendment. The Town ecknowledges and agrees Owner

owns the Owner ERCs which are the subject matter of this Amendment.

T DEFINITIONS. All capitalized terms not defined herein shall have
the same meaning as defined in the Agreements. -

SECTION 3. GRANT OF EXTENSION.

A The Town, pursuant to the terms of this Amendment, hereby reactivates
said 43 Owner ERCs and grants to the Owner an extension of the term of the 43 Owner
ERCs of equivalent capacity in the Town's Wastewater Treatment Plant representad by

2
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Wastewater ERC Certificates listed on Schedule "1 (Original ERC Certificates 1608
through 1648) through a period expiring December 23, 2021 ("Expiration Date").

B. In light of the COVID-19 pandemic and financlal hardships arising out of
same, as well as the hardships demonstrated by the Owner, the Town Commission of the
Town of Dundee agrees to waive the accrued thirty-three thousand eighty-sight and
50/100 Dollars ($33,088.50) in past-due and/or accrued idle capacity charges from April
24, 2008 through July 24, 2020,

SECTION 4. GRANT OF OPTION.

A. The Town, pursuant to the terms of this Amendment and in addition to any
rights granted to Owner under the Agreements or under applicable law, hereby grants to
the Owner an option to tranefer, from time to time (i) all or a portion of the Owner ERCs to
a third party ("ERC Trangferes") without transferring fee simple titie to all or any portion of
the Property (“ERC Trensfer”), and/or (il) transfer of all or any portion of the Property to a
thid party ("Property Transfereq”; ERC Transferees and Property Transferees are
collectively “Transferees”) and retain all or any Owner ERCs (‘Property Transfer”; “ERC
Transfers® and “Property Transfers" are collectively “Independent Transfers”). Owner may
exercisa such option in its sole and absolute discretion.

B. At least thirty (30) days prior to eny Independent Transfer as defined
hersin, Owner shall provide written notice to the Town thereof ("Transfer Notice"), which
shall include the Transferea’s () name, (ii) address, (iii) employer identification number
(EIN) or federal tax identification number, and (iv) contact information (including telephone
number, fax number, and e-mail address, as applicable). The parties agree that Owner
shall enter into transfer and/or assignment agresment with VISTA DEL LAGO OF POLK
COUNTY, LLC, s Florida Limited Liabllity Company, in the event of any transfer and/or
assignment of the Owner ERCs and that notice was previously given by Owner for this
specific anticipated Independent Transfer.

C. In the case of an Owner ERC Transfer of all outstanding ERCs, Owner
shall no longer be liable for any idle capacity charges which may accrue with respect to
the applicable Owner ERCs if Transferee executes a written commitment to pay such
charges. In that event the Transferee must also comply with all of the conditions and
obligations in the Agreement and this Amendment inciuding but not limited to the
provisions of Section 6 B of this Amendment.

SECTION 6. OBLIGATIONS OF TOWN.

A The Town shall allocate wastewster capacity for the Owner ERCs In the
name of Owner and/or its successors and assigns in accordance with alf applicable laws
and Ordinances and the terms of the Agreements, as amended by this Amendment,
through the Expiration Date.

B, The Town shall, within ten (10) days following receipt of Owner's request,
provide a written statement to Owner certifying the cument number of Owner ERCs in the
name of Ownar.

SECTION 6. AGREEMENT TO COOPERATE. The parties agree to cooperate
and to do all things reasonably necessary to accomplish the terms of this Amendment,

3
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and that they respectively shall, upon being requested by the other party to do so, execute
and deliver promptly any and all such authorizations, instruments, papers or documents
of any and every kind and character as may be reasonably required, necessary or proper
for the purpose of giving full force and effect to this Amendment and to the covenants,
conditions, and agreaments contained herein. Except as specifically modified by this
Amendment, all of the terms, covenants, conditions and agreements of the Agreements
shall remain in full force and effect.

SECTION 7. DISCLAIMER OF THIRD-PARTY BENEFICIARIES. This
Amendment ie solely for the benefit of the formal parties hereto and no right or cause of
action shail accrue upon or by reason hereof, to or for the benefit of any third party not
formal party hereto.

SECTION §. SEVERABILITY. If any part of this Amendment is found invalid or
unenforceable by any court, such invalidity or unenforceability shall not affect the ather
parts of this Amendment if the rights and obligations of the parties contained therein are
not materially prejudiced and if the intentions of the parties can continue to be effected.
To that end, this Amendment is declared to be severable.

SECTION 9. LAND USE APPROVALS. Owner acknowledges and understands
that the Town is prohibitad from engaging in “Contract Zoning" or the bartering away of its
legisiative prerogative. As such this Amendment shall not be construed as a basis for (1)
granting or assuring or indicating or (2) refusing to grant or preventing any future grant of
land use or zoning approvals, permissions, variances, special exceptions, or rights with
respect to the Property.

SECTION 10, BINDING UPON SUCCESSORS. This Amendment shall be
binding upon and shall inure to the benefit of the successors or assigns of the parties
hereto.

SECTION 11. APPLICABLE LAW AND VENUE. This Amendment and the
provisions contained herein shall be construed, controlied and interpreted according to the
laws of the State of Florida. Venue for any dispute or cause of action under the
Agreesments, as modified by this Amendment, shall be exclusively in the state courts of
competent subject matter jurisdiction in Polk County, Florida.

SECTION 12 NOTICES. All nofices, demands, requests and other
communications required or permitted by the Agreements, as modified by this
Amendment, by any party hereto to any other party shall be in writing and shall be vatidly
given or made by any party, or any perty’s attomey on behalf of such party, only if
personally served or delivered by Federal Express or other similar reputable national
courier service keeping records of deliveries and attempted deliveries. In the event of
personal service, notice shall be deemed effective when delivered. Service by courier
shall ba conclusively deemed made on the second business day delivery is attempted or
upon recaipt, whichever is sooner.

TOWN: TOWN OF DUNDEE
P.O. Box 1000
105 Center Street
Dundee, Floride 33838-1000
Attention: Town Manager

4
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With a copy to: Frederick J. Murphy, Jr.

(which shall not Town Attomney, Town of Dundee
constitute notice) P.O. Drawer 30
245 South Central Avenue

Bartow, Florida 33830

OWNER: HILLTOP GROVES, LLC
Lee Saunders, Member Manager
5529 U.S. Highway 98 North
Lakeland, FL 33808

Any person or entity may change their address for the purpose of receiving nofices
or demands as herein provided by a written notice given In the manner aforesaid to the
others, which notice of change of address shall not become effective, however, until the
actual recsipt thereof by the others.

13. ENTIRE AGREEMENT. The Agreement, as modified by this
Amendment, constitute the entire agreement between the parties. Modifications to and
walvers of the provisions herein shall not be binding unless made in writing and signed by
the parties hereto and approved by the Town's govemning body. Except as expressly
amended by this Amendment, the terme and conditions of the Agreement and the
Assignment shall remain unchanged and unamended, and are hereby ratified and
confirmed. In the event of any confiict tetween the terms of the Agreement and
Amendment, the terms of this Amendment shall control.

[SIGNATURE PAGES TO FOLLOW]
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IN WITNESS WHEREOF, Owner and the Town have executed or have caused
this Amendment, with the named Exhibits attached, if any, to be duly executed in several
counterparts, each of which counterpart shall be considered an original executed copy of

this Amendmaent.

ATTEST:

THE TOWN OF DUNDEE

By:

Print Name: z,

As its: Mavor

Date: oy A Y s (2020

By:

Print ldame: A0
As its}

FOR THE USE AND RELIANCE

GTCY M. BUTTERFIELL
Ci QF THE CIRCUIT Coudi
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OWNER:

HILLTOP GROVES, LLC,
a Florida limjted liability company

By:
Name: Lee Saunders
Title: Member Manager

Signed and delivered
Inthe pre of

Pﬁw: ENTEECRYINATELS
Ve Chenea,

Print Name: ___"j0on, CiNancen

STATE OF FLORIDA
COUNTY OF POLK

The foregoing instrument was acknowledged before me this _10_ day of&ﬁfmm_
2020, by LEE SAUNDERS, as Member Manager of HILLTOP GROVES, LLC, on behalf

of the company, HILLTOP GROVES, LLC. He is [} personally known to me or[ ] has
produces as identification and [ ] (did) [ ] (did not) take an oath.

nature of Pers’on Taking Ackr‘taaladgement

W\@JQG Croryes

oS, eueuro.cwcer Name of Acknowledger Types, Printed, or Stamped

2 X r % MY COMMISSION # GG 013227

?'WQ EXPIRES: Dctober 15, 2020
orm T e il or Rank

QG OSa3T

Serial Number, if any.
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EAMIBIT A
to Amendment

Final Draft omsaoo'; Agreement #4

DEVELOPER'S AGREEMENT
REGARDING THEFUNDINGOF THE ' P A 1 D AP 25 5%
DESIGN, PERMITTING AND J:,vn; «

CONSTRUCTION OF THE
Wmﬁ
WASTEWATER TREATMENT PLANT

TTﬂBAGRMT(“Asmf‘)umsdoonﬂm@dayoﬂtﬂy.
ﬁf@

and between Hilltop Groves, LLC (the “Develope/Owner”) and the TOWN
DUNDEE, a municipal corporation organized and existing under the laws of the

Florida (the "Town™).
WITNESSETH

WHEREAS, the Town operates 8 wastewater treatment plant that is presantly
serving olose to or st its capacity; and

WHEREAS, the Town is presently expanding its municipel limits through
annexation which will bring growth and dsvelopment to the Town; and

WHEREAS, in order to accommodate the anticipated growth it will be neocessary
for the Town to expand the permitted capacity of its wastswater treatment plant from
90,000 gallons per day to 700,000 gallons per day or more; and

WHEREAS, several of the property owners and Developers of land within the
Town limits have had discussions with the Town in order to determine the most feasible

way to immediately expand the wastewater treatment plant; and

WHEREAS, the Town has reteined Eavisors Consulting Engineers to prepare a
report which was preseated to the Town Counil at 2 specinl meeting

preliminary design
on March 23, 2004 which identified the relative costs and expenses of expanding the
mmumﬂmm?ﬂﬂﬂt_)ﬂpﬂompadlymmmd

WHEREAS, if the Town Council were to proceed under the usual financing
methods to obtain the necossary funds for design, permitting and expanding the
wastewater trestment plent it would take at lsast 18 to 20 months from the present time to
explore such financing; and

WHEREAS, in order to address the immediate needs of growth and development
and to accelerate the design, permitting and construction of an expansion of the b
wastewater treatment plant, the Town of Dundee has indicated that it will move forwerd
with the design, permitting and construction of an expansion of its wastewater treatment
plant if those Developers who desire the extra capacity will immedistely and jrrevocably
fund the costs of the expansion up fromt based on the equivalent residential connections
(ERC) each Developer/Owner proposes to connect to the Town's wastewater treatment
plant. Such funding will permit the Town of Dundee to greatly accelerate the design,

ALY SUTTERFIEL
CLEAK OF THE CIRCUIT COouRy
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permitting and coustroction of the eopansion to ifs wastewater treatment plant  Further,
without such funding it is not likely that the Town would be able to expend its permitted
capacity for the wastowster treatrnent plant at any time now or in the near future;

WHEREAS, the Town is presently working with Polk County to enter into an
Interlocal Agresment fo allow the Town fo tap into Polk County’s wastewater treatment
plant located in the Waverty area of Polk County, Floride, as & short term way to address
the Town’s need for additiona! vastewater trestment capacity; and

WHEREAS, such short term temporary capacity in the Town's wasto water
system that results from the diversion of waste water flows to Polk County's Wavedy
Plant will be connected only to customers who have been issued certificates of ocoupancy
and on a first come first served basis until such additional wastewatsr treatment capacity
is exhausted; and .

WHEREAS, sfter the short term temporary capacity is exhausted, those wishing
to connect to the sewer system will have to wait until new capacity resulting from the
sewer plant expansion project becomes available; and

WHEREAS, the Town of Dundee Code of Ordinances requires the payment of
certain connection fees on the basis of the number of Equivalent Residential Connections
(BRC) proposed to be connected to the utility systemn. Further, the Town Code parmits
dsveloper’s agreements which set forth in detail the terms and conditions under which the
Town will provide utility servios to the Developer’s/Owner’s property; and

WHEREAS, the Town deems such an agrecment necessary to facllitate the
construction of expansion of the Town's wastewater treatment plant; and

WHERREAS, it is therefore deemed to be in the interest of the publin health,
safety and welfire for the Town and an appropriste exercise of the Town's suthority to
enter into the instant Developer's Agreement.

NOW, THERERORE, in considerstion of the mutual terms, covenants and
conditions contained herein, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, it is mutually agreed as fallows:

1.0 Recitsls The foregoing recitals-are incarporated herein by reference » if

recited in full and serve as a factual stipulation upon which the parties
agroe is the basis of the instant Developer's Agreement.

20 Pumose The purpose of this Developer's Agreement is to memorialize
the Devsloper's/Owner's financial commitment to the Town relating to
the cxpansion of the Town's wastewater treatment plant.

Wi by epacity. In order to assure that sufficient
capu::ty exists in the Towns wastewater treatment plant it will be

0

j { ERFIEL
Cit ] CIRCUI
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necessary to design, permit and construct an expansion of the Town's
wasiewatsr treatment plant in arder to allow capacity of st least 700,000
gallons per day to accommodate anticipated and projected growth and
development in the Town. In order to allow the Town to immediately
begin the design, permitting and construction of an expansion to lts
wastewater treatmsat plant, the Developen/Owner will bs required to pay
to the Town in cash the amount of $691,267.50 which amount is based cn
a total of 266 ERCs the Developer/Owner proposes to connect to the
Town's wastswater treatment plant and is related to the 71,820 gpd in
equivalent capacity that the Developer/Owner will need from the Town's
expanded wastcwater treatment plant. In sddition the Developer/Owner
sball be required t post an Irevocable Letter of Credit or other security
reasonably acceptablé to the Town and in the fomn attached hereto es
Exhibit “A”. Pursuant to paragraph 4 below, the Developer/Owner is
obligated to pay ssid finds to the Town in order to purchase 266 ERCs
which represents 71,820 gpd in equivalent capacity.

4.1.1. The Developer/Owner ngrees to pay to the Town the sum of $691,267.50
in cash, cashier’s chack or cleared funds payable to the Town of Dundeo
to purchase 266 ERCs that it proposes to comnect to the Town's
wastewnter treatment plant and which represents 71,820 gpd in equivalent
capecity in sccordance with the following:

4.12. The sum of One Hundred Seven Thousand Eight Hundred Forty Eight
Dollars and Fourteen Cents ($107,848.14) in cash, cashier’s check or
cleared fonds peysble to the Town of Dundee upon its execution of this
Agreement. The balance of Five Hundred Eighty Three Thousand
Four Hundred Niseteen Dallars and Thirty Six ($583,419.36) shall be
paid in cash, cashier's check or cleared funds paysble to the Town of
Dundee in three (3) installments in accordance with the following
schedule:

Payment for the amount of $107,848.12 is due and payable upon
completion of the design enginsering and putting of the project out to
public bid as certified by the Town's engineer for the sower plant
expansion project, thet is expected to occur on or before March 1, 2005;

Payment for the amount of $107,848.12 is due and payable upon 50% of
completion of the actual construction of the scwer plant expansion project
as centified by the Town's enginoer for the sewer plant expansion project,
that is expected to oocur an ar before August 1, 2005;

P the amomnt of $367,723.12 is due and payable upon 100%
and “start-up™ of the expanded sewer plant as certified by the

Book11706/Page1472 CFN#2021119842
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FimanﬂO?ﬂM

Tom'smsimmdmphmwuuﬁundpanﬂhminhndﬁn-the
sower plent expansion project that is expected 1o occur an or before

December 31, 2005.

Tthnwn'noutlﬂmﬂoudum‘badnbowmubeﬂnuImdbiMingm
Dwdopen‘(}wn.mdwﬂlmqnhaﬂmimmedimmmmmon,of
the finds requested and due.

4.1.3. In addition, to secure its obligations to the Town under this Agreement
and upon the execution of this Agreement the Developer/Owner shall
deliver to the Town an imrevocable letter of credit in the form as set forth
as Exhibit “A” attached hereto, To the extent payments are not made by
ﬂ:oDcvdopmqummd«pammphtl.Zabowwﬂhinfom(u)
daysaﬁuwﬁﬂumﬁcehyhbmzeqwﬂngmmuﬂ,the?mm
dmw:mmmyordlnmhmhmm:ofuudlthwhohorinputm
provide fimds to pay for the design, parmitting and construction of the
Wastewnter treatment plan expansion a3 more particularly set forth herein.
MTomethowmwoommﬂwdedm,pcmﬁmm
any phase of construction of the impsovements to the wastewater
treatment plant unless and unti] the Developes'Owner of the development
has delivered to the Town the required cash and letter of exedit,

4.1.4. Developer/Owner ecknowledgos and agrees that the Town's willingnass to
enter into this Developer’s Agreement ehall not be construed as & walver
by the Town of any eppliceble law, ardinance, rule or regulation for the

opments.

construction of any future devel

4.1.5. In the event the Developer/Owner mssigns and/or conveys its interest in
any real property that is being used to caloulate the ERC to the Town's
wastowater system, the new Owner of such property may upon notice to
the Town join in this Agresment and pay the required contribution for the
purchase of the 266 ERCs for the spplicable property provided such
notice is given within thirty (30) days after the closing of the contract for
purchase, but in no event beyond the term of this Agreement. In eny event
unless and until the new Owner joins in this Agreement and bocomes
obligated to the samo extent as tho Developer/Owner hereunder, the
Developer/Owner shall remain obligated to the Town for all obligations
hereunder,

4.1.6. Subject to the provigions in pamgraph 5.1.4 below any funds peid to the

Town hereunder shall be non-refundable in the eveat that the Developer
chooses not to move forward with the proposed development.

5.0  Town’s Obligations.

CERTIFICATION ON LAST PAGE
M. BUTTERFIELD
oF THE cireulT courPage 11 of 21
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f 5.1.1 Subject to the Dovelopar’sAOwner's compliznoe with its obligations under
this Agreament, the Town shall commence the design and permitting of
the expansion of its wastewater treatment plant immediately. Upon
completion of design end permitting the Town shall commence

i construction of the expansion of its wastewater treatment plant with an
aaticipated completion date no later than 16 months from the effective

date of this Agreement.

5.1.2 Rescrvation of Cepacty. In cousiderstion for the payment by the
DeveloperfOwner as more particalarly sot forth in paragraph 4 above the

Town hereby reserves 71,820 gpd in oquivalent capacity for the
Developer/Owner basod on 266 ERCy purchased hereunder, In the event
the Developer/Ovner determines that it does not need all of the
reservation of capacity/ERC’s purchased hersunder then such_reservation
of capacity/purchased ERC's may be assignable and/or sold by the
Developer but only with the Town's prior written conssnt snd as
contemplated in peragraph 4.1.5 above. It i agroed that the Town's
consent will not be unreasonably withbeld. Furthermore, all reservations

. of capacity pursuant to the terma of this Agreement shall exist for only
five (5) years from the date that the expanded Wastewator Treatment Plant
is fully online and operational. I within five (5) years from the date that
the expanded Wastewater Treatment Plant is online and fully opemtionsl,
the Developer/Owner and/or its succossors and/or sszigns or those parsons
ar catitiea who have purchased the ERC's have not nsed the reserved
capacity then it must sell such resarved capacity 366 ERC's representing
71,820 gpa (or portion thereof) in equivalent capacity back to the Town.
In this event, payment arangements ghall be determined solely by the
Town. The Developer and the Town egree that the foregoing provision is
necessary to insure that the Town's ability to provide appropriate
municipal services regarding the collection and treatment of wastewatar
and other effluent is not compromised by unused capacity.

5.1.3 The Town's obligations under this Agreement are conditionsd on
obtaining total funds and/or commitments of st least $3.3 million. All
funds collected from developers for this project shall be maintained in &
separate bank account at Wechovia Bank, N.A. and titled “Dundee Sewer
Plant Expansion Account” and soch funds shall not be commingled with
any other Town fimds and shall not be appropriated to any other Town
project, except that any funds remaining in the Dundee Sewer Plant
Bxpansion Account after completion of the project and after all project
cxpenses are paid in full, may bes appropriated subject to any restrictions
established for the use of sewer impact fees. Bank statements for the
Dundes Sewer Plant Expansion Account, including any reports of daily
eccount activity, shall be made sveilable to the public upon request as
such reparts bacome gvailable to the Town. In the avent that the Town is
unable to secure the reguired np front cash along with letters of credit

CERTIFICATION ON LA
& BUTTERF(LL
Gl IF THE CIRCUIT v. i)
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from developers prior to Angust 27, 2604 its obligatisgs to expand the
wastewater treatment plant and provide a reservation of capacity s
deseribed hereln are null and void and all monfes collected shall be
refunded without imterest at that tinse,

5.14 Ifﬂ:owmplmtuxpanﬁonpmjemisbegnnhnmtﬁnyoanphhd
withinSymaﬁm.lhouffecﬁwdmd‘thiaAmmwm
Developars/Owners shall have the option 1o seek & refind of moales paid
by the Developer/Owners hereunder without interest and in  manner and
frequency determined solely by the Town so ‘that such a refind will not
compromiss, hanm, and/or impair the Town's fiscal condition end/or

ability to provide necessary municipal servioes to its citizens, If in the
ovent there is not sufficisnt waste water treatment capacity svailabls to

fulfill the Town's obligations under this agreement, the Town will have no
objection to the Developer beginning development utilizing septic tank
and without requiring the Developer to install dry lines.

6.0  Authority. Ths Developer/Ownar affirmatively represents that it has the
requisite authotity to transact business in the State of Florida and has the

requisite autharity to enter into this Agresment.

7.0  Binding Bffect The Burdens of this Developar’s Agreement shall be
binding upon, and the bencfits of this Agreement shall inure to, all
guccessors in ipterest to the parties to this Agreement. However no
assignments of this Agreement shall be allowed unless the Town oonsents
in writing to sams.

Applicable Law, Jursdiction and Veaue. This Developer’s Agroement,
and the rights and obligations of the Town and the Developer/Owner
bereunder, shall be govemed by, construed under, end eaforced in
accordance with the laws of the State of Florids. Venue for any litigation
pertalning to the subject matter hereof ghall be exchsivaly in Polk County,
Florida. If any provision of this Developer’s Agreement, or the
application thereof to mny person or circumstances, shall to any extent be
held invalid ar unenforoeable by a court of competent jurisdiction, then the
remaindar of this Developer's Agreement shall be valid and enforceable to
the fulleat extent permitted by law.

9.0  Bxhibits. All exhibits attached hereto contain additional terms of this
Developer's Agreament and are incorporated herein by reference.

Captions end Pargraph Headings. Ceptions and paragraph headings
contained in this Developer’s Apgreement are for comvenience and
reference caly, and in no way define, describe, extend or limit ths soope or
intent of this Developer’s Agremment, nor the intent of amy provision
hereof.

8.0

10.0

LTIOK OK LAST pAanT
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" Final Draft 07/28/2004

11.0 Definitiops: Uniess specifically defined herein, the terms used in this
Developer's Agresment shall be assigned the meanings, in i
and/or definitions applied to, or provided in, the Town of Dundez Code of
Ordinances and/or Flarids Law.

12.0 Counterparts. This Developer’s Agreement may be exeouted in several
counterparts, each coostituting & duplicste origioal, but all such
counterparts constituting one and the same Developer’s Agreement.

130 Megger. This Developer’s Agreement constitutes the entire understanding
of the parties. [t supersedes any prior understandings, agreements, or
obligations between them upon the subjects covered in this Agresment
There are no representations, promises, guarantces or wenanties other
than those set forth herein.

14.0  Effective Date and Duration. This Agreement shall become effsotive after
it has been duly spproved by the Town Council and executed by all
parties. It shall remain in full force and effect for a period of five (5)

years from that date.

15.0 Amendment. ThuDavelapurs Agreement may only be amended by
Joutusl consent of the parties in writing,

16.0 Puxther Assirences. Bach of the parties hereto sgrees to do, execute,
acknowledge and deliver, or cause to be done, exscute, acknowledge and
deliver, all such further acts, end mssurances as shall be reasonably
requested by the other party in order to carry out the intent of this
Developer's Agrooment and give effect thereto. Without i eny manner
limiting the specific rights and obligetions set forth in this Developer's
Agreement, the parties hercby declare their intention to cooperate with
each other in effecting the tarms of this Developer's Agreement, and to
coordinate the performence of their respective obligations under the tarms
of this Developer’s Agreement. To the extent of any confliot with the
development conditions or other rules and regulations, which may
otherwise povern the Development, the terms and conditions of this

Developer's Agreement shall prevail.

170 Notices. Any notices or reporty required by this Developer’s Agreement
shall be sent to the following:

For the Town: Town Manager
Town of Dundee
Post Office Box 1000
105 Center Streat
Dundee, FL. 33838-1000
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Final Draft 07/28/2004 '
With a Copy to: Frederick J. Murphy, Jr. Town Attorney
Town of Dundee
Post Office Drawer 30
245 South Central Avenus

Bartow, Florida 33830

For the Developer/Owner:  Joe Seunders

Hilltop Groves, LLC
5529 U.S. 98 North

Lakeland, FL 33809

With copy to: Attn: Rick Miller
Miller, Crosby & Miller
P.O. Box 8169
Lakeland, F1. 33802

IN WITNESS WHEREOF, thc partics hereto, through their duly authorized
representatives, have executed this Developer’s Agreement on the day(s) and yoar set
forth balow.

TOWN COUNCIL OF THE
(SEAL) TOWN OF DUNDEE

ATTEST: K l! i &

Date: llp‘ &0“% oy

orney

Fredenick J. Marphy, Ir,
Approved As To Form gal
Sufficiency.

Book11706/Page1477 CFN#2021119842 Page 15 of 21



CAMAIDIT "A”

to Amendment
¢ / o

Pinal Draft 07/28/2004

{ DEVELOPER }

.-"'_"-F” .
S— Hilltop Groves, LLC
: By: Z .
44 L. Ssunders

Its:  Managing Member
STATE OF FLORIDA
COUNTY OF Poli '

leﬁmgomghmnmmtmhuebyuknowledgedbefommnttds X*lay of
Ma

»
0. ﬁa } on mpoui tmn. Hdsmmpawmuyﬁwnmmsor
AAes, & \CM

NOTARY PUBDIC S :
My Commission Bxplma )
) et

B August 38 2007

SRR

T T R R W S R T Ty T P T A S B T e [ s
CERT! 'non ON LAST pin

6 BUTTERFIEL
24 F THE CIRcwiT ¢
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Exhibit A

MIDFLORIDA Federal Credit Union
Business Services
Irrevocable Lettar of Credit

Date lssued: Augugt 26, 2004 Letter of Credit No. 302987

Beneficiary: Town of Dundee
P.O. Box 1000
105 Center Strest
Dundee, Florida 33836

Honorable Mayor and Town Council Members:

We hereby lssue our imevocable letter of credit in your favor, for the account of
Hilitop Groves, LLC, 5828 U.8. 96 North, Lakeland, Florida 33809 In the
aggregate amount of USD Five hundred elghty three thousand four hundred
nineteen dollare and thirty alx cents ($683,419.38) available to you in three
payments upon pressntation of your drafi(s) at sight on ourselves when
accompaniad by an affidavit signed jointly by the Town Mayor and Town
Manager of Dundes, both authorized representatives of the Town of Dundee,
certifying each stage of sewer plant expansion complstion has been reached and
stating that funds are due and payable by Hilitop Groves, LLC In retum for the
Town of Dundee resarving and assigning a total of 286 ERC's of sewer plant
capacity exclusively for utilization by Hiltop Groves, LL.C in accordancs with the
following schedule as agreed.

Payment No. 1, for the amount of $107,848.12 Is due and payable upon
completion of the design enginessing and putting of the project out to public bid
as certified by the Town's engineer for the sewer plant expansion project, that Is
expected to occur on or before March 1, 2005;

Payment No. 2, for the amount of $107,848.12 Is due and payabie upon 50% of
complation of the actual construction of the sewer plant expansion project as
certified by the Town's engineer for the sewer plant expansion project, that is
expacted to occur on or before August 1, 2005;

10
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to Amendment
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Payment No. 3, for the amount of $367,723.12 Is due and payable upon 100%
completion and “start-up” of the expanded sewer plant as certified by the Town's
engineer for the sewer plant expansion project, which is expected to occur on or
before December 31, 2005,

The Town's certifications described herein as to payment requests shali be final
and binding on Hilitop Groves, LLC and the MIDFLORIDA Federal Credit
Unlon and once delivered to Hititop Groves, LLC requires immediate payment
to the Town of the funds requested.

This lrrevocable letter of credit eets forth in full the terms of our undertaking. This
undertaking shall not in any way be modified, amended, or amplifisd by refsrence
to any document or contract refetred to herein.

Drafts drawn under this credit must state on thelr face “drawn under
MIDFLORIDA Fedoral Credit Unlon lrmevocabie letter of credit number 302997

dated August 26, 2004,

It is a condition of this letter of credit that it shall be deemed automatically
emmmmﬂmwmmmrmmﬁomﬂwmuormymﬂmw
date unless at lsast (number of days) prior to such expiration date, we notify you
in writing by certified mail 6r express courier that we elect not to renew this letter
of credit for any such additional one year period,

We hereby agree with you that draft(s) drewn under and in compliance with the
terms and conditions of this credit shall be duty honored if presented together
with documents as specified and the original of this credit, at this office on or
before December 31, 2005.

Except as otherwise expressly stated herein, this lstier of credit ls subject to the

Uniform Customs and Practices for Documentary Credlts, established by the
Intemational Chamber of Commercs, as i effect on the date of issuance of this

cradit

Sincerely, z
Camaron Brock

Assistant Vice Presaident

MIDFLORIDA Federal Credit Union
Business Servicea

11
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RESOLUTION NO. 20-13

A RESOLUTION OF THE TOWN COMMISSION OF THE TOWN OF
DUNDEE, FLORIDA, MAKING FINDINGS AND, IN ACCORDANCE
WITH SECTION $4-18 OF THE CODE OF ORDINANCES OF THE
TOWN OF DUNDEE, TEMPORARILY WAIVING IDLE CAPACITY
CHARGE(S) FOR A PERIOD OF EIGHTEEN (18) MONTHS
BEGINNING ON THE EFFECTIVE DATE OF THIS RESOLUTION AND
PROVIDING FOR THE FULL AMOUNT OF THE TOWN OF DUNDEE
IDLE CAPACITY CHARGE(S) TO AUTOMATICALLY BE
REINSTATED UPON THE EXPIRATION OF FIGHTEEN (18) MONTHS
FROM THE EFFECTIVE DATE OF THIS RESOLUTION; PROVIDING
FOR APPLICABILITY OF THE TEMPORARY WAIVER OF IDLE
CAPACITY CHARGES; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, in accordance with Section 54-18 of the Code of Ordinances of the Town
of Dundee, Florida, the Town Commission bas reviewed the current charge(s) for reserved
capacity arising out of current and active Equivalent Residential Connection(s) (“ERC”) in the
Town of Dundeo water and wastewater utility system; and

WHEREAS, in accordance with Section 54-18(c) of the Code of Ordinances of the
Town of Dundee, Florida, the Town Commission may, from time to time, set the amount(s)
charged and collected for Idle Capacity charges by resolution; and

WHEREAS, in March, 2007 in accordance with Section 54-18 of the Code of
Ordinances of the Town of Dundee, the Town Commission adopted Resolution 07-09
establishing Idle Capacity Charges; and

WHEREAS, in response to the COVID-19 pandemic and economic difficulties arising
therefrom, the Town Commission desires to stimulate new development within the Town of
Dundee, Florida, and promote economic activity within the Town of Dundee, Florida; and

WHEREAS, the Town Commission desires, for a temporary period of time not to exceed
eighteen (18) months and beginning on the effective date of this Resolution, to waive the Idle
Capacity Charges imposed by the Town of Dundee, Florida, for any current and active
unredeemed ERC and/or paid connection fee; and

WHEREAS, the Town Commission finds that & temporary waiver of the Town of
Dundee Idle Capacity Charges, for a period of time not to excced eighteen (18) mouths
beginning on the effective date of this Resolution, will promote the development, growth, and
vitality of the Town of Dundee, Florida, and will further the health, safety and welfare of the
citizens and residents of the Town of Dundee, Florida.

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COMMISSION OF
THE TOWN OF DUNDEE, FLORIDA:

Resolution No, 20-13 Page 1
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Section 1.  The above recitals are incorporated as a factual basis for the passage of
this Resolution.

Section2.  The current amount of all Town of Dundee Idle Capacity Charges as set
forth in Section 54-18 of the Code of Ordinances of the Town of Dundee, Florida, and first
established by Resolution 07-09 of the Town Commission of the Town of Dundes and related
schedule of such charges that may be on file in the Town Clerk’s office are hereby temporarily
waived for a period of eighteen (18) months begimning on the effective date of this Resolution;
and all Idle Capacity Charges shall automatically be reinstated to the amount(s) charged on the
effective date of this Resolution as of December 23, 2021. All other provisions of Section 54-18
of the Code of Ordinances of the Town of Dundee, Florida, and Resolution (7-09 shall rermain in
full force and effect.

Soction3.  The temporary waiver of the Town of Dundce Idle Capacity Charges
established by this Resolution shall apply prospectively beginning on the effective date of this
Resolution. The temporary waiver of the Town of Dundee Idle Capacity Charges shall not be
applicable to waive any currently pest-due or delinquent charge(s) for unpaid ldle Capacity
Charges; and the temparary waiver of the Town of Dundec Idle Capacity Charges shall not be
applicable to unredeemed ERCs which are insctive, expired, and/or have not been renowed by
the Town Commission on or before the effective dato of this Resolution. _

Section 4.  This Resolution shall be effective immediately upon passage by the Town
Commission.

INTRODUCED AND PASSED by the Town Commission of the Town of Dundee,
Florida, in regular session this 23rd day of June, 2020.

TOWN OF DUNDEE, FLORIDA
ﬁ i i el
MAYOR- Sam Pennant
ATTEST:
CL

Book1 1 706/Page1 483 CFN#2021119842
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L i, EStacy M. urt Polk County, Florida

"‘E'}* e ;g'*"; By / Deputy Clerk
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AMENDMENT TO AGREEMENT REGARDING RESERVED CAPACITY IN THE
TOWN OF DUNDEE’S WASTEWATER TREATMENT PLANT

THIS AMENDMENT TO DEVELOPER'S AGREEMENT REGARDING THE
FUNDING OF THE DESIGN, PERMITTING AND CONSTRUCTION OF THE
EXPANSION OF THE TOWN OF DUNDEE'S WASTEWATER TREATMENT PLANT
("Amendment”), made and entered into this 22nd day of June, 2021, by and between the
TOWN OF DUNDEE, a municipal corporation organized and existing under the laws of
the State of Florida (the “Town"), and HILLTOP GROVES, LLC, a Florida Limited Liability
Company (“Owner”).

RECITALS

1. On or about July 28, 2004 the Town and Hilltop Groves LLC, a Florida
Limited Liability Company, entered into that certain Developer's Agreement Regarding the
Funding of the Design, Permitting and Construction of the Expansion of the Town of
Dundee's Wastewater Treatment Plant a copy of which is attached hereto as Exhibit “A”
and incorporated herein by reference.

2. The Town and Owner have determined that at this time the Owner holds,
albeit expired, 266 Wastewater ERCs representing 71,820 gallons per day (GPD) in
equivalent capacity in the Town's Water Utility System (“Owner ERCs") pursuant to the
Agreement. The Owner has not otherwise conveyed, assigned, pledged, hypothecated or
otherwise redeemed any of said certificates representing the Owner ERCs as defined and
identified herein although said Owner ERC's expired on April 24, 2011.

3. The Owner is the owner of certain real property situated in Polk County,
Florida, more particularly described on Exhibit “B” attached hereto and incorporated
herein by this reference (the “Property”) which is the Vista Del Lago Phase II Replat
Subdivision.

4, On June 22, 2021, the Owner requested that the Town reactivate 37 of the
223 Wastewater ERCs (Original ERC Certificates 1649 through 1685).



5. The 37 Owner ERCs requested for reactivation would have accrued
TWENTY-EIGHT THOUSAND THREE HUNDRED FIVE DOLLARS and zero cents
($28,305.00) in idle capacity charges from April 24, 2006 through June 22, 2021 which
remains unpaid.

6. On June 23, 2020, the Town introduced and passed Resolution No. 20-13
(the "Resolution”). A copy of the Resolution is attached hereto as Exhibit “C" and made
a part hereof by reference.

7 The Resolution provides for a temporary waiver of cartain Town of Dundee
Idle Capacity Fee(s) for a period of eighteen (18) months beginning on June 23, 2020 and
automatically sunsetting on December 23, 2021.

8. On June 22, 2021, the Town agreed to reactivate the 37 Owner ERCs
(Original ERC Certificates 1649 through 1685) for a pericd of twenty-four (24) months
beginning on June 22, 2021 and automatically terminating on June 22, 2023,

9. The Town acknowledges that all Town wastewater impact fees have been
paid by Owner or its predecessor in interest for the Town's allocation of wastewater
capacity for the Owner ERCs pursuant to the Agreements and that the Town presently
has adequate permitted capacity in its wastewater plant for the wastewater capacity
represented by the Owner ERCs described above.

10. Owner contemplates the transfer or assignment of the 37 Owner ERCs
(Original ERC Certificates 1649 through 1685) to Richmond American Homes, for
construction of single-family homes to be located within the municipal limits of the Town.

11. The parties covenant and agree that they have the power and authority to
enter into this Amendment and bind themselves to the provisions of this Amendment.

ACCORDINGLY, in consideration of the Recitals stated above and other good and
valuable mutual consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties agree as follows:

SECTION 1. RECITALS; OWNERSHIP. The Recitals above are true and correct
and form a material part of this Amendment. The Town acknowledges and agrees Owner
owns the Owner ERCs which are the subject matter of this Amendment.

SECTION 2. DEFINITIONS. All capitalized terms not defined herein shall have
the same meaning as defined in the Agreements.

SECTION 3. GRANT OF EXTENSION.

A The Town, pursuant to the terms of this Amendment, hereby reactivates
said 37 Owner ERCs and grants to the Owner an extension of the term of the 37 Owner
ERCs of equivalent capacity in the Town’s Wastewater Treatment Plant represented by
Wastewater ERC Certificates listed on Schedule “1” (Original ERC Certificates 1649
through 1685) through a period expiring June 22, 2023 (“Expiration Date").

B. In consideration for such extension, within thirty (30) calendar days after
mutual execution of this Agreement and approval by the Town Commission, Owner shall

2



pay TWENTY-EIGHT THOUSAND THREE HUNDRED FIVE DOLLARS and zero cents
($28,305.00) in immediately available funds to the Town in full satisfaction of the
wastewater idle capacity charges outstanding as of the date of this Agreement and due
through June 22, 2021 and pay any and all other charges that may be due pursuant to
Chapter 54 of the Town's Code of Ordinances. To the extent the Town determines that
any other idle capacity charges are due in accordance with Chapter 54 of the Town's Code
of Ordinances regarding the Water and Wastewater Owner ERCs that are the subject of
this Agreement then Owner agrees to pay said charges to the Town within thirty (30)
calendar days of receipt of an invoice sent to Owner for same. No refunds of any idle
capacity charges paid by Owner shall be given by the Town.

C Once the Owner has paid the sum of TWENTY-EIGHT THOUSAND
THREE HUNDRED FIVE DOLLARS and zero cents ($28,305.00) in immediately available
funds to the Town, all previously issued certificates representing the Wastewater Owner
ERCs extended herein and that are the subject of this Agreement shall be returned to the
Town and cancelled and of no force and effect. Thereafter, in exchange for the returned
certificates, the Town will issue new cerificates for Wastewater Owner ERCs extended
herein and that are the subject matter of this Agreement and provide same to the Owner.
Provided however that the terms of the Agreement attached hereto as Exhibit “A” shall
not control and when new certificates are issued by the Town to Owner. No Wastewater
capacity in the Town's Wastewater Utility Systems shall be reserved beyond June 22,
2023 and Wastewater Owner ERCs extended herein shall expire on June 22, 2023.

SECTION 4. GRANT OF OPTION.

A The Town, pursuant to the terms of this Amendment and in addition to any
rights granted to Owner under the Agreements or under applicable law, hereby grants to
the Owner an option to transfer, from time to time (i) all or a portion of the Owner ERCs to
a third party ("ERC Transferee”) without transferring fee simple title to all or any portion of
the Property (“ERC Transfer”), and/or (ii) transfer of all or any portion of the Property to a
third parly (“Property Transferee'; ERC Transferees and Property Transferees are
collectively "Transferees”) and retam all or any Owner ERCs (“Property Transfer”; “ERC
Transfers” and “Property Transfers” are collectively "Independent Transfers”). Ownermay
exercise such option in its sole and absolute discretion.

B. At least thity (30) days prior to any Independent Transfer as defined
herein, Owner shall provide written notice to the Town thereof (“Transfer Notice”), which
shall include the Transferee's (i) name, (ii) address, (iii) employer identification number
(EIN) or federal tax identification number, and (iv) contact information (including telephone
number, fax number, and e-mail address, as applicable). The parties acc;ree that Owner
shall enter into transfer and/or assignment agreement with .L{,l\ﬂnawf‘ ~NICP Ham{y

, in the event of any transfer and/or assignment of the Owner ERCs and
that notice was previously given by Owner for this specific anticipated Independent
Transfer.

C. In the case of an Owner ERC Transfer of all outstanding ERCs, Owner
shall no longer be liable for any idle capacity charges which may accrue with respect to
the applicable Owner ERCs if Transferee executes a written commitment to pay such
charges. In that event the Transferee must also comply with all of the conditions and

af Fanion L ¢



obiigations in the Agreement and this Amendment including but not limited to the
provisions of Section € B of this Amendment.

SECTION 5. OBLIGATIONS OF TOWN.

A. The Town shall allocate wastewater capacity for the Owner ERCs in the
name of Owner and/or its successors and assigns in accordance with all applicable laws
and Ordinances and the terms of the Agreements, as amended by this Amendment,
through the Expiration Date.

B. The Town shall, within ten (10) days following receipt of Owner's request,
provide a written statement to Owner certifying the current number of Owner ERCs in the
name of Owner.

SECTION 6. AGREEMENT TO COOPERATE. The parties agres to cooperate
and to do all things reasonably necessary to accomplish the terms of this Amendment,
and that they respectively shall, upon being requested by the other party to do so, execute
and deliver promptly any and all such authorizations, instruments, papers or documents
of any and every kind and character as may be reasonably required, necessary or proper
for the purpose of giving full force and effect to this Amendment and to the covanants,
conditions, and agreements contained herein. Except as specifically modified by this
Amendment, all of the terms, covenants, conditions and agreements of the Agreements
shall remain in full force and effect.

SECTION 7. DISCLAIMER OF THIRD-PARTY BENEFICIARIES. This

Amendment is solely for the benefit of the formal parties hereto and no right or cause of
action shall accrue upon or by reason hereof, to or for the benefit of any third party not a
formal party hereto.

SECTION 8. SEVERABILITY. If any part of this Amendment is found invalid or
unenforceable by any court, such invalidity or unenforceability shall not affect the other
parts of this Amendment if the rights and obligations of the parties contained therein are
not materially prejudiced and if the intentions of the parties can continue to be effected.
To that end, this Amendment is declared to be severable.

SECTION 8. LAND USE APPROVALS. Owner acknowledges and understands
that the Town is prohibited from engaging in “Contract Zoning” or the bartering away of its
legislative prerogative. As such this Amendment shall not be construed as a basis for (1)
granting or assuring or indicating or (2) refusing to grant or preventing any future grant of
iand use or zoning approvals, permissions, variances, special exceptions, or rights with
respect to the Property.

SECTION 10. BINDING UPON SUCCESSORS. This Amendment shall be

binding upon and shall inure to the benefit of the successors or assigns of the parties
hereto.

SECTION 11. APPLICABLE LAW AND NUE. This Amendment and the
provisions contained herein shall be construed, controlled and interpreted according to the
laws of the State of Florida. Venue for any dispute or