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This First Amended and Restated Wastewater Facilities Agreement (the “Agreement™) < ( Formatted: Heading 1, Lef )
is entered into by and between Cuncashca, LLC, a Texas limited liability company Formatted )
(“Cuncashca”) and the Cjty of Dripping Springs, a general law city of Hays County, Texas ( Formatted: Font: Not Bold, No underine )
(“City”), [Formatted: Font: Bold ]

< [ Formatted: Body Text J
RECITALS b [Formatted: Body Text, Indent: First line: 0.5", Right: }
« 0.25"
A. Cuncashca and City executed a Wastewater Facilities Agreement with an effective date Formatted )

of April 18, 2023 (the “2023 Agreement”). Cuncashca and City now desire to amend
and restate the 2023 Agreement as set forth in this Agreement.

AB. Cuncashca js, the owner of the land jdentified on Exhibit “A” attached
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hereto, (the, “Cuncashca Property”)._ For purposes of this Agreement, “Cuncashca

No underline, Not Expanded by / Condensed

Property” is only that land identified on Exhibit “A.”

B-C. City desires that Cuncashca grant City exclusive easements (together, the
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“Easement”) within,_the, Cuncashca_Property, for the sole purposes of jnstalling,
constructing, operating, maintaining, upgrading, repairing, removing and replacing
underground water, sanitary sewer lines, treated effluent lines, and related
appurtenances. -A map generally showing the Easement jis, attached_hereto, at Exhibit
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“B”, -The Easement documents, to be executed (whlch ‘includes both a-permanent
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easememPermanent Easements, and a—temporary—construction—easementTemporary
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Construction Easements) are attached hereto at Exhibit “C”. -Cuncashca is willing to
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grant the Easement for the consideration set-forth in this Agreement, —The
permanentPermanent and temporary-construction Temporary Construction easements will

be provided to City at no cost to City.

G.D. City desiresdesired to acquire approximately 6.79 acres of land in fee simple
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currently owned by Cuncashca so that City may construct a treated effluent pond south
of its existing wastewater treatment plant (hereafter the land sought by City shall be
referred to as the “Cuncashca Exchange Land”) -A map of the Cuncashca Exchange
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Land is attached at Exhibit

A mapofthe City Exchange Land jsattached at Exhibit “F”.. The special warranty deed
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to be executed to convey the City Exchange Land is attached at Exhibit “G”.
exchange has already occurred.

This
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In_ consideration_of the mutual covenants and_obligations_hereinafter described, which,
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replaces the 2023 Agreement in its entirety and agree as follows:

1. Cuncashca agrees as follows:

a—The parties acknowledge and agree that Cuncashca has already executed and
delivered to City the Easement documents attached at Exhibit “C”. Within 30
days after the Effective Date of this Agreement (as defined below), Cuncashca
will re-execute and re dellverer_haveexeeutednew Temporarv Construction Easements (as

doaninPat3Patda bit-C>) Further, Cuncashcaagressio
ﬂeﬁehbmhmcfasmmeawMﬂmhmewawCuMmﬂagmmmﬂmmﬁm

generally shown on the Exhibit “C-1-
Cuncashca has already executed and delivered to the City the special warranty
deed attached at Exhibit “E”.

&:b.Cuncashca agrees to allow City to continue to use the existing drip fields within
the boundary of the land acquired by Cuncashca in accordance with paragraph 34
of this Agreement.

« [Formatted: Body Text ]

e:C. Subjectto the terms of the temperany Easement Temporary Easements, to allow City and itsthe
contractors_of City facilities temporary access to the most proximate existing
ranch roads during construction of the East Interceptor and South Collector.

£d. Subjecttothetermsofboththeterperary TemporaryandperranentEaserentPermanentEasements, toallow,
as reasonably necessary, City and its-contractors_of City facilities to access such
easements on the Cuncashca Property through the new or relocated Charro
Ranch/Cuncashca entrance gate on FM 150 so long as H. L. Burns or any entity
related to H.L. Burns controls or owns the Cuncashca Property. A fully
permitted and recognized new entrance is to be authorized by TX DOT.
Documents from the highway requlator affirming authorization to install a
longer term access for city equipment inspecting or maintaining the easement
once the infrastructure has become ‘operational” shall be delivered in advance
of any pioneering efforts to access any Easement Included with this
amendment.

[Formatted: Font: 12 pt ]

e. Cuncashca will install a new cattle guard in a location that satisfies its own

security and controls while working with the City and its vendors to
locate/install/secure and operate a new temporary gate off the laydown but prior
to the most proximate road.

2. City agrees as follows:
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a. Toallow Cuncashca, its heirs and assigns access to the treated water line within




a:b.Section 4 below, the location of such access to be determined by the mutual
agreement of the parties at such time as such use is permitted. Access means,
subject to prior contractual arrangements between City and third parties and in
accordance with the City’s reclaimed water requirements, the ability to connect
and obtain service of the utility and water.

b-c. SimultaneouslyThe parties acknowledge and agree that simultaneously with the time of
receiving the executed special warranty deed attached at Exhibit “E”, te-deliverthe City
delivered an executed special warranty deed for City Exchange Land, which is
attached at Exhibit “G”. The warranty deed mustclearly affirmaffirms that land exchanged
will be released free and clear of any special provisions that run with the
exchanged land due to any defect resulting from its prior legally permitted use
as a treated effluent land disposal field.

e-d. Totakeall reasonable steps and instruct its-contractors of City facilities to take steps
to prevent cattle escaping the Cuncashca Property during City’s construction
activities. -City further agrees that it will, within seven business days after the
discovery of damage by City or after City’s receipt of notification thereof by
Cuncashca, replace any damaged Buried/Surface Services (as defined herein)
within the easements or damaged as a result of City’s actions under this
Agreement, including proximate to any roadways used by City, its employees,
agents or contractors. For purposes hereof, the term “Buried/Surface Services”
means all water, sewer, electrical, communications equipment or infrastructure,
wells, fencing, posts, gates, locks, gaps, cattleguards, valves, pipes, headers,
outlets, splits, T's, etc. situated on the Cuncashca Property. City will take all
reasonable efforts to avoid adverse impact to any Buried/Surface Services. If
the City determines it necessary to relocate any Buried Surface Services situated
in any easement area, the City may relocate such item(s), provided that (i) there
is no interruption in the service provided by such items(s) other than temporary
interruptions required to effectuate such relocation, and (ii) the City provides
Cuncashca with a survey or other geo-referenced drawing of the location of any

relocated item(s).

e. The City agrees to restrict its work hours to 8am-5pm on Monday — Friday
unless an agreement in writing has been obtained by City from Cuncashca.

f. _The City agrees that temporary and permanent easements should be clearly
marked on engineering level documents and turnover as-built surveys but does
not require monuments, signs, placards or public notice unless the section
closest to the easement is developed.

g. The City agrees that if fuel is stored onsite during the project, the City will
utilize double lined petroleum storage tanks with spill control.
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e:h.With respect to perimeter fencing of boundary for the Cuncashca Property or
any interior fencing within the Cuncashca Property, any damaged fencing must
be replaced immediately upon observation by City, its vendors, staff and
associated contractors or after notice therefthereof from Cuncashca.- Immediate
means as fast as reasonably feasible after City’s knowledge of damage. Cattle
escaping the Cuncashca Property through fencing damaged, removed, or
pending replacement shall be recovered by City, at its sole expense and risk, and
shall cause the cattle to be returned to the interior of the Cuncashca Property.

el

The parties acknowledge and agree that City wiHpaid $10,000.00 to Cuncashca to

a33|st in relocatmg the existing Charro Ranch/Cuncashca entrance gate on FM

eeesecaetanewﬁnalbe used asanentrance)- oraccess pomtfor any construction or other activities
related to the Gityprovidesarmyeraparanyconstruction or maintenance of the infrastructure. Noalterations
will be made to this qate/structure and is to remain protected during the prolect

constructlon The onlv tlme that the east and west gates will be used are when

the work needs to be performed in this area;the-Gity- to cross and within 100 linear feet
into the easement. After this work has been performed gate will be locked and
controlled by LLC or fencing will be returned to existing condition. The City
must obtain all necessary TxDOT permits and approvals therefor, on behalf of
Cuncashca. The following provisions apply to access for the duration of the
Temporary Construction Easement:

« With respect to the gate at east end of the right of way (“RoW”), the
City may may enter gate, but once inside RoW, the gate will be locked

* Any gate installed by the City shall be designed to close securely and
match existing quality or exceed same quality fencing and posting and
stabilizing wire pressure to maintain the integrity of the fence.

* The gate at the east end of the RoW will be locked by Cunashca and
controlled by Cuncashca. Cuncashca will cooperate and work in good
faith to provide City with reasonable access.

* When the City issues a substantial competition notice to its contractor,
the City will notify Cuncashca and within 60 days of receiving such
notice, Cuncashca will inform City whether it desires to have the gates
will be removed and/or fencing returned to original condition or
whether Cuncashca desires to keep the gates and/or fencing remain as
is. City will comply with such request within 180 days.

» The Parties will work together to resolve any access issues in good
faith such that Cuncashca is not adversely affected in its business or
in such a way as to harm the aesthetics of the property and the City
will be able to accomplish the work that is contemplated.

*  With respect to parking:

(a) deSiqnated parking area will reside within the {Formatted: Body Text, Left, Line spacing: Multiple 0.06 }

temporary construction easements as surveyed. Parking li
) { Formatted: Font: 10 pt ]




for construction will be in a designated location in temporary
laydown area and will not impede landowners’ access to
property and facilities as well as emergency vehicles.

(b) Any vehicles or equipment leaving designated parking area

will need to have placards on windshields or affixed to all
mobile equipment for any vehicle leaving the designated

parking area.
(c) Placards or the company name shall be affixed to all vehicles

and equipment that leave the Temporary Construction
Easement and Staging areas. No unmarked vehicles will travel
on closest proximate road without being identified with its

£]. Cy,

company name or a placard.

g-k.City will restrict the easements for utilities only.- Notwithstanding the prior

shallrepair

[Formatted: Font: 12 pt

sentence, if the Cuncashca Property is developed in the future, City may allow
walking pathser, trails, or potable water lines on the permanenteaserentPermanent Easementareas
(i.e., not over any temporary roadway areas used during construction or any
roadways used for the subsequent operation of the City facilities) pending any
negotiated agreements with the ultimate developer of the Cuncashca Property.-

City will implement oak wilt controls during any of its construction activities.

If tree impacting, including stumpage (removal, replacement, trimming,

cutting, pruning, etc.), is required to obtain access for equipment, or for any
reason or purpose during the initial installation and subsequent operation phase
of the utilities inside the Easement, then City will immediately (same day, same
shift) cause its employees and agents to seal cut areas with pruning sealer. -The
organic matter cut (stumps, limbs, leaves, etc.) and lain inside or proximate to
the Easement by City must be removed within 3 business days by City from any
portion of Cuncashca Property and disposed off-site. -City will provide 24-
hours’ prior notice of construction activities in any new section of the Easement
so that Cuncashca representatives can observe oak wilt control activities and
confirm the City’s compliance therewith. —City will contractually obligate
its-contractors_of City facilities to implement all such oak wilt controls.
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kn. After construction, City will restore the existing ranch roads used by City and
itscontractors of City facilities to their same or substantially similar condition as
they were prior to the commencement of construction by the City, which shall
be reasonably acceptable to Cuncashca and City. Any further access to the
CaneasheaCuncashcaPropertytoenteruponthe perranentEaserenPermeanent Easementsafter completion of
the construction contemplated hereunder shall be subject to prior notification to
Cuncashca or its successors and assigns, by means of phone call, text and/or
email, as long as such contact information has been provided to City._This
would include perpetual entry from FM 150 via the new TX Dot authorized
permanent access in order for the city to fulfill the primary access gate as
agreed. Said permanent gate once construction has concluded shall become the
access to the LLC’s easement. At this point in time the gate shall become a dual
use gate in the future if the property is developed and requires a compliant
highway department access off FM 150 (including as an expanded roadway
with future access to FM150 from the LLC). Said dual use includes LLC and
City access under the same controls until said time that public access is required
to serve housing or commercial activities on the LLC’s property.
Notwithstanding and until that time, the gate to be built, permitted to TXDOT
standard and will be held in contemplation for the eventual expansion of FM
150 and then shall become the primary easement access upon conclusion of
construction.

0. Solongas H. L. Burns or any entity related to H.L. Burns controls or owns the ( Formatted: Font: 12 pt )
Cuncashca Property, after the land exchange contemplated in this Agreement
Cuncashca may access City’s roadway that is adjacent to the exchanged

property. In the event development is contemplated to consider additional
access to FM 150 the city will not deny the same access it’s been granted while

exchanged and under lease to the LLC in the future. Until or as long as the LLC
ceases to perform agricultural activities including the movement of hay onto or
off the exchanged land access to FM 150 cannot be denied the LLC. If this
exchanged parcel is developed, the LLC may continue to obtain access to FM
150 for either agricultural or commercial purposes and that access shall not be
denied.

p. Within 12 months of the Effective Date of this Agreement, the City will install a suitable
sewer connection at manhole near the residential home on the Cuncashca property using
standard City of Austin details. As-builts of this service will be provided to Cuncashca
upon complete construction of this service and shall be grandfathered in the event the city
has designed it’s own or another municipal tap for a standard connection at the time of
said request by the LLC.

g. City and its vendors shall install and maintain and arrange a suitable fencing
that will allow Cuncashca the enjoyment and use of both Cuncashca and the
vendor assigned to the City projects that require access to the site from FM 150
W.

li
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to Cuncashca the primary names of the Engineer of Record and Primary Surface
Supervisor at the vendor level (a person in a leadership role and who is likely
to frequent the project work sites).

3. Concurrently with the Execution of this Agreement, the Parties are executing a Tree
Removal Credit Agreement (“Tree Agreement”) that defines how trees will be handled
in the easement areas that have been agreed to in this Agreement. The Tree Agreement
is incorporated herein by reference.

3-4.Cuncashca agrees to allow City to continue to operate the City Exchange Land as a drip
irrigation field for the City’s wastewater system on the City Exchange Land and
Cuncashca will execute any document (if any) required by TCEQ to allow the City
to continue to operate in accordance with this paragraph. At no point shall Cuncashca
be legally obligated to perform any function required by TCEQ in order to release
the drip field lands to Cuncashca from TCEQ or the City, as any such requirement shall

be the sole respon3|b|I|ty of C|ty Clty WI|| completely abandon the exchange portion
er31,2031. OnorbeforeDecenber31,
2031 City will Il turn over the Clty Exchange Land “free and clear” of any encumbrance
or regulatory burden that runs wrth the Iand asa result of |ts prror use as a regulated

removal of aIIwastewater equipment and infrastructure (including, but not limited to
sub-surface and surface drip irrigation headers, boxes, valve junctions, wiring and
drip related piping and/or infrastructure supporting the drip field) and restoration of
the surface of irrigation fields. -Restoration of the surface of the irrigation fields shall be
deemed accomplished when the grass has grown at least 1 %2 high with 90% coverage
and no bare spots larger than 16 square feet exist. The topography shall match adjoining
topography. -City shall also follow the TCEQ rules for abandonment of the City
Exchange Land as drip flelds (aas set- forth at 30 Tex Admin. Code § 222 163 (a

https://texreq.sos.state.tx. us/publlc/readtac$ext TacPaqe”sl R&app 9&p_dir=&p_rloc

= &p_tloc=&p_ploc=&pg=1&p_tac=&ti=30&pt=1&ch=222&r|=163), To, the gxtent

that closure of the City Exchange Land as drip fields results in the encumbrance
of any restrictions against any specific activity on the property, City will use
commercially reasonable efforts to have such restrictions removed as expedltlously as

Formatted:

Font:

12 pt

Formatted:

Font:

12 pt, Expanded by 1.85 pt

Formatted:

Font:

12 pt

Formatted:

Font:

12 pt, Expanded by 1.8 pt

Font:

12 pt

Formatted:

Font:

12 pt, Expanded by 1.9 pt

Formatted:

Font:

12 pt

Formatted:

Font:

12 pt, Expanded by 1.85 pt

: Font:

12 pt

(
(
(
(
[ Formatted:
(
(
(
(
(

: Font:

12 pt, Condensed by 0.45 pt

: Font:

12 pt

: Font:

12 pt, Condensed by 0.45 pt

: Font:

12 pt

: Font:

12 pt, Condensed by 0.4 pt

: Font:

12 pt

Formatted:

Font:

12 pt, Condensed by 0.4 pt

Formatted:

Font:

12 pt

Formatted:

Font:

12 pt, Condensed by 0.35 pt

Formatted:

Font:

12 pt

Formatted:

Font:

12 pt, Condensed by 0.45 pt

Font:

12 pt

Formatted:

Font:

12 pt, Condensed by 0.5 pt

Formatted:

Font:

12 pt

Formatted:

Font:

12 pt, Expanded by 1.5 pt

Formatted:

Font:

12 pt

Formatted:

Font:

12 pt, Expanded by 1.55 pt

Formatted:

Font:

12 pt

Formatted:

Font:

12 pt, Expanded by 1.45 pt

Formatted:

(
(
(
(
(
(
(
(
(
( Formatted:
(
(
(
(
(
(
E

Body Text, Left, Line spacing: Multiple 0.06

{ Formatted:

Font:

o U U U 0 JU U G 0 U U 0 0 U U 0 U L

10 pt



https://texreg.sos.state.tx.us/public/readtac%24ext.TacPage?sl=R&app=9&p_dir&p_rloc
https://texreg.sos.state.tx.us/public/readtac%24ext.TacPage?sl=R&app=9&p_dir&p_rloc

the City Exchange Land has been turned over to Cuncashca as required hereunder,
the City shall be responsible for the payment of any and all ad valorem taxes,
assessments, levies, and fees, including the final tax payment due in 2032 for 2031’s
use of the Exchange Land by the City that are assessed against or levied on the City
Exchange Land by any taxing authority or other governmental entity.

4.5. City has previously entered into agreements with RPC Investments, Inc. H. L. Burns,
and L.R. Hibberd concerning phase 111 wastewater deposits (all threesuch agreements are
attached at Exhibit “H”). Phase Il is triggered by the construction and operation of the
facilities contemplated by the Amendment to TPDES Permit No. WQ0014488003, which
the City contemplates submitting an application for in FY 2027. City acknowledges and
agrees that 365 LUE Rights under these three-agreements have been assigned to and are currently
held by Cuncashca and commit a total of 386365 LUE Rights for the Cuncashca Property
based on the terms set forth in such agreements.- As further consideration for this
Agreement, City agrees that no Reservation Fees will be charged for the 380365 LUESs
committed by the agreements at Exhibit “H” until the first day of the month after City haseither
completely abandoned the |rr|gat|0n fields and turned over the City Exchange Land |n

Fee” means any fee charged by City prior to connection to hold or reserve capacity in the
City’s wastewater system. -When City offers to serve any portion of the Cuncashca Property
in Phase III (as set forth in the agreements at Exhibit “H”, notwithstanding any provisions
in such agreements concerning the timing of submitting a “Residential/Commercial
Apphcatlon for Wastewater Serv1ce” (herelnafter referred to as “Appllcatlon%ﬂ))j

Appllcatlon and pay the connectlon fee in effect at the tlme of connectlon NotW|thstand|ng
anything to the contrary in this Agreement, the City agrees that once Phase 1l wastewater

service becomes available, Cuncashca shall be permitted to submit Applications for the use
of its LUE Rights, including on the returned exchange land, of which Applications shall be
processed by the City in a non-discriminatory manner.

5.6.The City has reserved 1 additional LUE and a constructed connection point for the
heusestructurenearthe matngaieexshngonttqe@unedmprepeqyaeCunwshm spropertyaccordingtothefield

alignmentoftheEffective Datesfthis Agreenent. anticipated service. ServiceforthisLUE shall becomeavailableupon
completion of the wastewater line to be constructed on the Cuncashca Exchange Land.

To obtain service for that reserved LUE, Cuncashca will submit an Application,
construct facilities needed to connect, and pay any required fees._An application for or
service for the LUE contemplated by this paragraph does not trigger any obligations
under paragraph 5 of this Agreement.

6:7.ADDITIONAL FENCING PROVISIONS: -City will assure that its-contractors _of City
facilities will install temporary fencing to the extent necessary to keep livestock on the
Cuncashca Property from leaving the premises or wandering from one internally fenced
areatoanother.-Wherever the permanent EaserentPermanent Easements crossesafence, City shall install
a gate and replace/repair the remaining fence line where the crossing occurs.
-Cuncashca shall be responS|bIe for any perlmeter fencmg around the C|ty Exchange
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be responsible for any perimeter fencing around Cuncashca Exchange Land. -If- any
party installs gates having locks that prevent such party from accessing property to
which they are entitled to access, double locks (one from each party) shall be used such
that both parties may obtain access.

+8.MEDIATION: Should any dispute concerning this Agreement arise, parties will attempt

9.

in good faith to resolve such dispute through informal discussions. -In the event that
informal discussions do not resolve the issue, the dispute will be submitted to a mutually
acceptable mediation service or provider as a condition precedent to filing suit in a court
of law. -The parties to the mediation shall bear the mediation costs equally. This
paragraph does not preclude a party from seeking equitable relief from a court of
competent jurisdiction after mediation is complete.

INSURANCE:- Atall times during City’s use of any portion or the Cuncashca Property,
City shall indemnify and save Cuncashca harmless from any and all liability, damage,
expense, cause of action, suits, claims or judgments for personal injury, death or
property damage arising out of City’s use of the Easement, including activities of City
and its employees, agents. and contractors (and such agents’ and contractors’ respective
employees and agents). -City shall at all times maintain, or cause to be maintained
general public liability insurance against claims for personal injury or death and
property damage occasioned by any acts and occurring upon, in or on the Cuncashca
Property, such coverage to have combined limits for bodily injury and property
damage of not less than-

8 $1,000.000.00 per occurrence, and not less than $2,000,000.00 in the aggregate.- Such
general public liability insurance shall name Cuncashca, any lessee of Cuncashca, and
any mortgagee of the Cuncashca Property or of such lessee’s leasehold interest as
additional insureds and shall contain the agreement by the insurer that the insurance
cannot be terminated, modified or not renewed without thirty (30) days’ prior written
notice to Cuncashca, any such lessee, and any such mortgagees. -City shall deliver to
Cuncashca, any such lessee, and any such mortgagees a certificate issued by the
insurance carrier evidencing such general public liability insurance within ten (10) days
after request thereforetherefor.

9.10. Ifany provision of this Agreement shall be or become invalid, illegal, or unenforceable

in any respect under applicable law the validity, legality, and enforceability of the
remaining provisions shall not be affected or impaired thereby.

16:11. The prevailing party in any suit brought to enforce this Agreement shall be entitled to

1112,

recover reasonable attorney’s fees and necessary disbursements in addition to any other
awards.

12.13. This agreement may be executed in counterparts.

Effective as of June-14-2022(date executed by last party (“the “Effective Date”).

Paget
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All signatories represent and warrant that they have authority to execute this Agreement.
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AGREED:

CUNCASHCA, LLC,
a Texas limited liability company

By:

Name: H.L. Burns
Title: Manager

STATE OF TEXAS
COUNTY OF

This instrument was executed by H.L. Burns as the Manager of Cuncashca, LLC before me on
, 20222026.

this the day of

Notary Public, State of Texas
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CiTY OF DRIPPING SPRINGS, TEXAS

Attest:
By:
Andrea-CunninghamTRMG-Name: Bill Foulds, Jr.
City Secretary
Date:
STATE OF TEXAS
COUNTY OF
This instrument was executed by Bill Foulds, Jr. before me on this the day of
, 20222026.

Notary Public, State of Texas
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